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PREFACE. 


For  some  years  after  the  exhdustion  of  the  first  edition 
of  this  work,  I  declined  to  revise  it  for  republication. 
The  topic,  so  far  as  concerns  its  general  principles,  was 
discussed  in  my  Treatise  on  Criminal  Law ;  and  in  the 
successive  editions  of  that  work  the  intermediate  changes 
of  the  law  in  this  respect  are  noted.  The  period,  how- 
ever, has  now  arrived,  when,  in  view  of  the  fact  that  the 
first  edition  of  the  Homicide  is  still  frequently  cited  in 
the  courts,  its  revision  and  correction  are  imperative. 
The  importance  of  the  interests  at  stake  demands  that 
the  applicatory  cases  should  be  stated  at  large  and  crit- 
ically scanned;  the  changes  which  the  last  few  years 
have  wrought  in  the  juridical  conception  of  the  Law  of 
Homicide  are  so  fundamental,  that  it  is  proper  not  only 
that  they  should  be  correctly  recapitulated  but  that 
they  should  be  fully  discussed.  Of  these  changes  the 
following  are  the  chief:  — 

1.  That  which  treats  malice  and  intent  as  inferences  of 
fact  and  not  as  presumptions  of  law ;  ^ 

2.  That  which  regards  insanity  as  a  condition  suscep- 
tible of  many  degrees,  so  that  a  man  may  be  sane 
enough  to  be  penally  responsible,  and  yet  not  sane 
enough  to  form  a  deliberate  intent ;  and  which  would 
therefore  exact  in  such  a  case  a  conviction  of  such  a 

1  Infra,  §  669. 
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grade  of  offence  as  does  not  imply  malice  or  deliberate 
intent;^ 

3.  That  which  holds  that  the  defendant  is  to  have  the 
benefit  of  reasonable  doubt  not  merely  as  to  the  fact 
of  guilty  but  as  to  all  the  conditions  essential  to  a  con- 
viction ;  * 

4.  That  which  holds  that  to  sustiain  an  averment  of  an 
intent  to  kill  the  disceased^  evidence  of  intent  to  kill  a 
human  being  must  be  produced ;  rejecting  herein  the  old 
doctrine  that  a  collateral  felonious  intent  can  be  tacked 
to  unintended  homicide,  so  that  a  man  .who  in  stealing  a 
fowl  accidentally  kills  the  fowl's  owner,  can  be  held  guilty 
of  murder ; » 

5.  That  which  brings  out  in  full  prominence,  as  the 
proper  check  on  the  modification  last  stated,  the  doc- 
trine that  negligence  in  the  use  of  dangerous  instruments 
is  in  itself  a  misdemeanor,  and  that  consequently  he  who 
by  the  negligent  use  of  a  dangerous,  instrument  kills 
another  unintentionally,  is  guilty,  not  indeed  of  murder 
as  the  old  law  in  certain  cases  assumed,  but  of  man- 
slaughter, which  the  old  law  sometimes  overlooked;^ 

6.  That  which  adopts  as  the  test  of  ^apparency  of 
danger"  in  cases  of  self-defence,  the  perceptions,  not  of 
an  ideal  reasonable  man,  but  of  the  defendant  himself;  ^ 

7.  That  which  holds  that  between  the  defendant's  mal- 
ice and  the  deceased's  death  there  should  be  established 
a  causal  connection,  consisting  of  the  sequence  of  ordinary 
and  well  recognized  physical  laws.* 

In  the  first  edition  of  the  present  work  the  law  in  these 

i  Infra,  §  584.  *  Infra,  §  87. 

*  Infra,  §  649-6  6C.  *  Infra,  §  505. 

•  Infra,  §  80,  55.  •  Infra,  §  S58. 

iv 


PREFACE. 

relations  was  given  as  it  then  stood.  Since  then  a  more 
intelligent  psychology  and  a  more  humane  conception  of 
jurisprudence  have  not  only  vindicated  the  modifications 
I  have  just  specified,  but  these  modifications,  with  greater 
or  less  completeness,  have  been  adopted  by  the  courts.  I 
feel,  therefore,  that  the  time  has  now  come  when  these 
modifications,  with  the  reason  and  authorities  which  sus- 
tain them,  should  be  wrought  into  the  te^t  of  a  systematic 
treatise.  I  am  not  content  to  accept  them  in  brie^  with 
the  small  proportionate  space  that  can  be  allotted  to  them, 
in  the  current  editions  of  my  Criminal  Law.  I  am  still 
less  content  that  the  first  edition  of  my  Homicide  should 
continue  to  be  cited  as  sustaining  doctrines  now  obsolete. 
I  have  therefore  undertaken  with  no  little  interest  the 
preparation  of  the  present  volume,  in  which,  indeed,  only 
partial  fragments  of  its  predecessor  can  be  found.  Since 
1855,  when  the  prior  edition  was  published,  not  only  have 
the  great  changes  which  I  have  noted  been  in  progress, 
but  the  number  of  decisions  applicable  to  the  entire  topic 
has  trebled.  These  decisions  I  have  incorporated  in  the 
text ;  and  I  feel  able  to  say  that  I  have  thus  not  only 
given,  as  far  as  my  ability  permitted,  the  philosophy  of  the 
law,  but  that  I  have  presented  on  each  point  the  rulings 
of  the  Courts  of  England  and  of  the  United  States  down 
to  within  a  few  days  of  the  present  date. 

Cambbidgb,  May  10,  1875. 
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ordinary  natural  laws,  §858. 

Omissions  when  causes  of  a  homicide,  f  861. 

Effect  of  interposition  of  independent  wills,  §  862. 

"Effect  of  intervening  voluntary  misconduct  of  others,  §  868. 

Irresponsible  intermediate  agent  does  not  break  causal  connection, 
§  864. 

And  so  of  infants  and  ignorant  persons,  S  865. 

And  so  where  intermediate  agent  is  affected  by  fear,  §  866. 

Defendant  not  relieved  by  joint  liability  of  others,  §  867. 

Death  from  nervous  causes  does  not  involve  penal  causation,  §  868. 

Actual  physical  contact,  however,  not  necessary,  §  869. 

Deceased's  own  negligence  precipitating  his  death,  §  878. 

Self-injury  inflicted  by  fright  caused  by  defendant's  misconduct,  §  874. 

Exposure  of  helpless  persons,  §  876. 

Deceased's  prior  negligence  no  defence  if  defendant  could,  by  due  dili- 
gence, have  avoided  injury,  §  878. 

When  a  non-mortal  woimd  is  maliciously  inflicted,  and  deceased  dies  of 
a  mortal  wound  maliciously  inflicted,  §  879. 

Odier  diseases  cooperating,  §  882. 

Intervening  medical  negligence,  §  885. 

Physician  charged  with  maltreatment,  §  886. 

Distinctive  views  of  causation  in  cases  of  poisoning,  §  887. 
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CHAPTER  XIII. 

PROVOCATION   AND   HOT   BLOOD. 

Words  of  reproach  no  adequate  provocation  for  an  assault  with  intent 
to  kill,  S  893. 

From  what  in  such  cases  intent  to  kill  will  be  inferred,  §  894 

When  person  is  touched  witK  apparent  insolence,  then  provocation  re- 
duces d^;ree,  §  898. 

Interchange  of  blows  induced  by  insulting  words,  f  899. 

A  slighter  provocation  extenuates  when  intent  is  only  to  chastise,  §  400. 

Husband  in  hot  blood  killing  adulterer  guilty  of  manslaughter,  §  407. 

Same  principle  to  be  extended  to  cases  of  punishment,  when  in  hot 
blood,  of  attacks  on  the  chastity  of  persons  under  the  rightful  pro- 
tection of  defendant,  §  412. 

Killing  to  redress  a  public  wrong  is  murder,  §  418. 

A  bare  trespass  on  property  an  adequate  provocation  in  cases  of  unin- 
tentional killing,  but  otherwise  when  killing  is  intentional,  §  414. 

Exercise  of  a  legal  right  no  just  provocation,  §  417. 

Spring-guns  illegal  when  placed  on  spots  where  innocent  trespassers 
may  wander,  §  418. 

Trespass  on  dwelling-house,  S  419. 

A  blow  is  sufficient  provocation  when  parties  are  equal,  §  422. 

Where  there  is  a  disparity  in  strength  or  weapons,  a  cool  and  deliberate 
use  of  such  disparity  to  kill  is  murder,  §  425. 

Provocatkm  in  such  case  must  be  immediate,  §  485. 

Qualification  when  the  intent  is  only  to  chastise,  §  486. 

Wbere  mortal  blow  is  given  after  deceased  was  disarmed  or  helpless, 
offence  is  murder,  §  487. 

And  so  where  attack  was  sought  by  person  killing,  §  488. 

So  where  revenge  is  cruel  and  unusual,  §  489. 

It  is  murder  to  kill  in  gratification  of  old  grudge^  §  440. 

In  interference  by  friends,  hot  blood  extenuates  in  proportion  to  the 
nearness  of  the  relationship^  §  446. 

Bestraint  or  coercion  is  adequate  provocation,  §  447. 

If  there  be  cooling  time,  provocation  does  not  extenuate,  §  448. 

Killing  in  duel  is  murder,  §  468. 

And  tins  extends  to  the  seconds,  §  467. 

•  •  • 
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CHAPTER  XIV, 

MISADTEinrUlUE. 

A  penoD  who  unintentionallj  and  non-iu^igentlj,  wlien  doing  a  law- 
ful act,  kills  another,  is  to  be  acquitted,  §  470. 
But  there  must  have  been  no  intention  to  do  hann,  f  472. 
Driving  or  riding,  S  474. 
Dropping  things  from  house,  §  475. 
Poison,  §  476. 
Fire-arms,  §  477. 
Mistake  as  to  person,  f  478. 
Act  must  have  been  lawful,  §  479. 

CHAPTER  XV. 

KXCUSE  AND  JUSTIFICATIOIT. 

I.  Repulsion  of  felonious  assault,  S  480. 

What  the  nature  of  the  assault  must  be,  §  480. 
»  Force  of  defence  to  be  proportioned  to  force  of  attack,  §  480. 

Necessity  does  not  continue  when  the  defendant  retreats  to  a 
place  of  safely,  arms  himself  and  then  returns  to  renew  the 
conflict,  S  481. 

Conflict  provoked  by  defendant  is  no  defiBOce,  §  482. 

But  where  defendant  withdraws  from  such  conflict,  then  fab  right 
of  self-defence  revives,  §  488. 

Whether  the  danger  is  apparent  is  to  be  determined  from  the 
defendant's  staad-point,  f  498. 

0n  principle,  the  test  is  the  defendant's  honest  belief  §  520. 

But  although  the  defendant  believes  he  is  in  danger  of  life,  and 
so  believing  kills  his  assailanti  he  is  guilty  of  manslaughter 
if  this  belief  is  imputable  to  his  negligence,  §  527. 

Apparent  attack,  to  be  an  excuse*  must  have  actually  begun 
§580. 

Yet  this  is  to  be  tested  by  defendant's  capacity,  §  531. 

Right  may  be  exercised  by  servants  and  friends,  §  532. 
n.  Pbevention  of  felont,  §  533. 

BonAjide  belief  that  a  felony  \b  about  to  be  perpetrated  excuses 
homicide  in  its  prevention,  f  533. 

Danger  must  be  apparent,  §  534. 

Necessity  must  be  unprovoked,  S  535. 

Right  cannot  be  exercised  when  there  is  an  opportunity  to  ap- 
peal to  law,  S  533. 
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If  felonious  attempt  is  abandoned  and  offender  escapes,  killing 
him  without  warrant  in  pursuit  is  murder,  §  ^7. 

Nor  is  killing  excusable  if  the  crime  resisted  could  be  prevented 
by  less  violent  action,  §  538. 

Felonies  and  riots  may  be  thus  prevented,  §  5d9. 

Trespass  no  excuse  for  killing  trespasser,  $  540. 
IIL  Pbotectioh  of  dwelling-house,  §  541. 

A  person  when  attacked  in  dwellin|;-house  need  retreat  no  fur- 
ther, S  541. 

House  may  be  defended  by  taking  life,  §  542. 

But  right  only  of  defence  and  prevention,  f  548. 

Friends  may  unite  in  such  a  defence,  §  549. 

What  are  **  houses,**  within  ihis  exception*  §  550. 

Felonies  on  buildings  not  dwelling-houses  may  be  thus  prevented, 
S551. 

Kght  does  not  excuse  killing  intruder  in  house,  §  552. 

Killing  by  spring-guns  when  necessary  to  exclude  buiglars  ex- 
cusable, §  553. 
IV.  Execution  of  laws,  §  554. 

Killing  under  mandate  of  Jaw  justifiable,  S  554. 

v.  SUPBBIOB  DUTT,  §  555. 

Risk  of  killing  another  in  extreme  cases  to  be  preferred  to  cer- 
tain death,  §  555. 

Sacrifice  of  child's  life  in  order  to  save  mother,  §  557. 
VI.  Necbssitt,  §  558. 

Defence  only  good  when  danger  is  immediate,  and  when  the  life 
ci  the  defendant  can  only  be  saved  by  the  sacrifice  of  the  de- 
ceased, §  558. 

Not  barred  by  culpability,  f  559. 


CHAPTER  XVI. 

INSANITY  AND   DRUNKENNESS. 

L  Defendant  is  to  be  held  ibbesponsiblb  when,  at  the  com- 
mission OF  THE  HOMICIDE,  HE  WAS  INCAPABLE  OF  DETBB- 
MINING   WHETHER  THE  ACT  WAS  RIGHT  OR  VTBONO,  §  564. 

IL  Defendant  is  to  be  held  irresponsible  when  he  did  the 

ACT  UNDER  AN  INSANE  DELUSION  THAT  IT  WAS  EITHER  RIGHT 
OR   EXCUSABLE,  §  567. 

Delusion  a  d^ience  only  when  produdog  the  homicide, 

S  572. 
Prosecution  may  dispute  the  insanity  of  the  delusion,  §  573. 
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IIL  Defendant  is  to  be  held  ibresponsiblb  when,  being  in- 
sane, HE  IS  FORCED  BT  ▲  MORBID  AND  IRRESISTIBLE  IMPULSE 
TO   DO  THE   PARTICULAR  ACT,  §  574. 

lY.  '<  Moral  insanttt''  is  no  defence,  §  588. 

v.  Mental  derangement,  though  not  constituting  total  in- 
sanity MAY  BE  PUT  IN  EVIDENCE  TO  LOWER  THE  GRADE  OF 
GUILT,  S  584. 

yi.  Burden  of  proof,  §  585.  , 

Vn.  Drunkenness,  §  586. 

When  producing  settled  insanity  to  be  governed  by  the  rules 

given  as  to  insanity,  §  587. 
When  producing  temporary  insanity,  and  is  voluntarily  induced, 

does  not  destroy  responsibility,  §  588. 
In  any  view  may  be  proved  to  determine  degree,  §  589. 

CHAPTEB  XVn. 

CHARACTER  OF  DEFENDANT. 

I.  Defendant's  good  character  as  a  defence,  §  592. 

Defendant  may  show  a  character  inconsistent  with  the  crime 
charged,  §  592. 
II.  Defendant's  prior  misconduct  as  proving  malice  or  guilty 

KNOWLEDGE,  §  598. 

Admissible  for  the  prosecution  for  such  purposes,  §  598. 

CHAPTEB  XVin. 

DECLARATIONS   OF  THIRD   PARTIES. 

Grenerally  inadmissible,  §  603. 

CHAPTER  XIX. 

CHARACTER  OF  DECEASED. 

As  a  general  rule,  irrelevant  to  prove  deceased's  bad  character,  §  605. 

But  in  cases  of  self-defence  relevant  to  prove  deceased's  ferocity, 
strength,  and  vindictiveness,  in  order  to  show  ^ona  fidet  of  defend- 
ant's belief  that  he  was  in  extreme  danger,  §  606. 
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CHAPTER  XX. 

presumptions. 

1.  Corpus   delicti    must   bb    proyed    as   a    prerequisite, 
§  628. 
Involves  proof  both  of  death  and  of  criminal  death,  §  629. 
Body  of  deceased  must  be  accounted  for,  §  630. 
IT.  Classification  of  presumptions,  §  642. 
Irrebuttable  presumptions,  §  643. 
Presumptions  of  law,  §  644. 
Presumptions  of  fact,  §  645. 
III.  Presumption  of  innocence,  §  646. 

Defendant  to  have  the  benefit  of  reasonable  doubt,  §  646. 
Distinction  between  *' burden  of  proof*  and  doctrine  of  rea- 
sonable doubt,  §  647. 
Proof  beyond  reasonable  doubt  necessary  as  to  all  facts  es- 
sential to  prosecution's  case,  §  649. 
But  otherwise  as  to  defences  extrinsic  to  allegations  of  indict- 
ment, §  650. 
Alibi  not  so  extrinsic,  §  652. 
Nor  is  provocation,  §  653. 
Necessity,  §  659. 

Presumption  of  innocence  as  applicatory  to  offences  embrac- 
ing two  or  more  degrees,  §  660. 
IV.  Presumption  of  sanitt,  §  665. 
V.  Presumption  of    intent;  abstract  malick  not  to   be 

inferred  from  abstract  killing,  §  669. 
VI.  No  defence  that  the  defendant  had  other  intents, 
§   670. 
VII.  Inference  from  nature  of  instrument  used,  §  671., 
VIII.  Inference  from  condition  of  weapon,  §  672. 
IX.  Inference  from  position  of  weapon,  §  673. 
X.  Inference  from  condition  of  dress,  §  674. 
XL  Inference  as  to  ownership  of  weapon,  §  675. 

XII.  Inference  from  wound,  §  676. 

XIII.  Inference  from  blood  stains,  §  683. 

XIV.  Inference  from  things  adhering  to  weapon,  §  684. 

Hair,  §  685. 

Fibres  of  clothing,  §  686. 
XV.  Inference  from  liability  to  attack,  §  687. 
XVL  Inference  from  antecedent  preparations,  §  690. 
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XVIL  IhFBBEHCB  FEOX  DSCLABATIOKS  op  IXTKSTIOH  AHD  THRBAT8, 

S69S. 
Wlien  hj  the  defendant,  f  693. 
When  bj  the  deceased,  S  694. 

XVin.  IXFEKEVCK  FSOX   PBIOK   ATTKXPT8   OK  OFFEHCES,  $   696. 

Such  evidence  generally  inadmiarible  unless  there  be  such 
a  tonnection  between  the  offences  as  indicates  the  same 
perpetrator,  f  697. 
Enseption  where  acts  form  part  of  one  transaction^  §  700. 
Where  quo  animo  is  to  be  proved,  §  701. 
Where  defendant  sets  up  mistake,  §  702. 
XIX.  Ihperbiicb  fbox  possbssioh  op  psots  op  oppbmok,  S  703. 
XX.  Ikpbkehob  pbox  bxtrihsic  indicatort  proop,  S  704. 
Footprints  and  other  marhs  on  soil,  §  705. 
Description  of  scene  of  guilt,  §  706. 
Inculpatory  instruments,  f  707. 
Photographs,  f  708. 

XXI.   ImPKRBNCE  PROlf  ATTEMPTS   AT   ESCAPE,  §  710. 
XXII.   InPERENOB    PROlf    CORRUPTIOR    OR    POROERT    OP    ETIDKNCE, 

S  714, 
With  a  view  to  selfexculpation,  §  715. 
With  intent  to  injure  the  accused,  §  717. 

XXIII.  Inperence  from  suppression  or    dbstrdctioh    op    byi- 

DENCE,  i   719. 

XXIV.  Distinctive  inperences  in  jcarftal  hoxicidbs,  §  725. 

XXV.  DisTihXTiVE  inferences  in  poisoning,  S  727. 


CHAPTER  XXI. 

DYINO  DECLARATIONS. 

ft 

General  grounds  of  admissibility,  §  742. 
Evidence  does  not  conflict  with  constitutional  limitation,  §  743. 
But  cannot  be  received  to  prove  facts  distinct  from  homicide,  §  744^ 
May  be  received  to  sustain  declarant's  mental  capacity,  §  745. 
Declarations  of  one  dying  person  not  admissible  as  to  another's  death 

who  was  simultaneously  killed,  §  746. 
Declaration  must  be  under  a  solenm  sense  of  impending  dissolution, 

§747. 
Need  not  have  been  immediately  before  death,  §  755. 
Only  admissible  when  death  is  the  subject  of  the  charge,  §  757. 
AdmisHible  from  husband  against  wife,  and  vice  verta,  f  758. 
Deceated  must  have  been  competent  as  a  witness,  §  759. 
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Evidence  must  have  been  admissible  had  deceased  been  sworn,  §  765. 
Matters  of  opinion,  §  765. 
Declarations  reduced  to  writing,  f  766. 

Admissible  without  these  limitations  when  part  of  the  resgesUBf  §  767. 
Admisribllily  is  for  the  court,  §  768. 
Insdraissible  if  clearly  fragmentary,  §  770. 

No  objection  that  qoestions  were  leading  if  deceased  spoke  intelli- 
gently, S  771. 
Substance  may  be  proved,  f  772. 

Character  of  deceased  for  truth  may  be  impeached,  §  778. 
Juiy  to  judge  of  credibility,  §  774. 
Admissible  when  in  defendant's  favor,  f  775. 


CHAPTER  XXII. 

INDICTMENT. 

I.  Nams  and  place  of  residence,  S  780. 
IL  Addition  and  mtstert,  §  782. 

III.  Time  and  place,  §  787. 

IV.  «  Force  and  arms,"  §  794, 

y.  **  Moved  and  seduced  bt  the  instigation  of  the  detil," 

§795. 
VI.  "In  and  upon  one  E.  F,"  f  796. 
VII.  <^  In  the  peace  of  God  and  Of  the  said  (state)  then  and 

there  being,"  §  805. 
VIII.  **  Feloniously,  wilfully,    and    of  his    malice   afore- 
thought DID  MAKE  AN  ASSAULT,"'}  807. 
IX  **  WrrH   A   CERTAIN   KNIFE "   (MEANS   OF   DEATH),  §  809. 

X  ••  Of  the  value  of,"  etc,  §  820. 

XI.  **  Which  he,  the  said  A.  B.,  in  his  right  hand  then  and 
there  had  and  held,"  §  821. 

XII.  ^  Him,  the  said  E.  F.,  in  and  upon  the  left  breast  of 

him  the  said  £.  F,"  §  824. 

XIII.  **  Then  and  there  feloniouslt,  wilfully,  and  of  his 

malice  aforethought,"  §  825. 

XIV.  Did  strike  and  thrust,  giving  to  the  said  E.  F.,  then 

AND  THERE  WITH   THE  KNIFE   AFORESAID,"  §  826. 
XV.  **In   and    upon  the   said    left   SIDE   OF  THE  BREAST  OF  HIM 
THE   SAID    E.    F.,"  §   834. 

XYI.  **Onb  mortal  wound  of  the  breadth  of  thrbb  inches, 

AND    OF   THE   DEPTH   OF  ONE    INCH,"  §   835, 
XVII.  *'0f  WHICH   SAID  MORTAL  WOUND  THE  SAID  E.  F.  FROM,  ETC. 
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TO,  BTC,  AT,  ETC.,  DID  LANGUISH,  AND  LAN6UISHINGLT  DID 
LIVE,"  S  844. 

XVIII.  "Op  which  said,  etc.,  at,  etc.,  of  the  wound  aforesaid, 

DIED,  §  845. 

XIX.  ^  And  so  the  jurors  aforesaid,  etc.,  do  sat^  that  the  said 

A.  B.,  HIH  THE  SAID  E.  F.,  IN  MANNER  AND  FORK  AFORE- 
SAID, FELONIOUSLT,  WILFULLT,  AND  OF  HIS  MALICE  AFORE- 
THOUGHT DID  KILL  AND  MURDER,"  §  849. 

XX.  "  Contrary  to  the  form,"  etc,  §  855. 

XXI.    DlSTINOTIYE  FEATURE  OF  MANSLAUGHTER,  §  856. 

XXII.  Joinder  of  counts,  §  857. 


CHAPTER  XXIII. 

PLEAS. 

I.  Acquittal  or  conviction  of  manslaughter  as  a  bar  to  an 

indictment  for  murder,  §  861. 
11.  Once  in  jeopardy,  §  863. 

Constitudonal  provision,  §  864. 

Where  the  separation  of  the  jury,  except  from  necessity,  is  a 
bar,  §  865. 

Where  the  separation  of  the  jury,  when  it  takes  place  in  the 
exercise  of  a  sound  discretion,  is  no  bar,  §  874. 

fn  either  view,  agreed  that  there  is  no  jeopardy  on  a  defective 
indictment,  §  887. 

Generally  illness  or  death  of  juror  is  sufficient  ground  for  dis- 
charge, §  888. 

Mistake  of  law  by  judge,  §  889. 

Sickness  of  prisoner,  §  890. 

Statutory  close  of  court,  §  892. 

Sickness  or  incapadty  of  witness,  §  893. 

Until  jury  are  charged  ''jeopardy"  does  not  begin,  §  894. 

Consent  of  prisoner  to  discharge,  §  895. 


CHAPTER  XXIV. 

verdict. 

Conviction  or  acquittal  of  manslaughter  acquits  of  nuirder,  §  898. 
Jury  may  convict  of  minor  degree,  §  899. 
Verdict  must  specify  degree,  §  900. 
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At  common  law  no  conviction  of  assault  on  indictment  for  murder, 

§  901. 
In  excusable  homicide  verdict  is  not  guilty,  §  902. 
Maj  be  accessary  to  murder  in  second  degree,  §  903. 
Variance  in  verdict,  §  904. 
General  verdict,  §  905. 
Verdict  on  inconsistent  counts,  §  906. 

xxi 


TABLE  OF  CASES. 


[m  n«uus  uni  to  ncnoM.] 


A. 


Aaron  r.  State,  81  Ga.  47 

Abram,  Sute  o.  4  Ala.  872 

Ackley  p.  People,  9  Barb.  595 

Adams  tr.  Lancas.  R.  B.  17  W.  R.  874 
9.  People,  1  Comstock,*  827 
V.  People,  47  IlL  482,  497 

V.  State,  42  Ind.  652 

Ab  Ping,  People  v.  27  Cal.  888 

AilstocK,  Com.  v.  8  Grat. 

Ake  V,  State,  80  Tex. 

Albricbt  v.  State,  6  Wise. 

Aldrich  V.  Wrigbt,  58  N.  H. 

Alexander  p.  Stiite,  8  Heuk. 

AUbrd,  State,  v.  81  Conn. 

Allen  V.  Martin,  10  Wend. 
R.  V.  7  C.  &  P. 


R.ty.l7L.  T.N.  S. 


848 

180,  194 

599 

558 

809 

698 

284,  298 

80,  108,  106, 

214 

250,  252, 

299 

649 

422 

688 


R.  9.  1  lloody  C.  C. 
V.  State,  5  Yerger 
AUej'a  case  (Boat  1874) 

Allison,  R.  9.  8  Car.  &  Payne,  815, 

816, 886 

Anderson,  People  v.  5  Wbeel.  -    754 

R.  V.  Rus.  C.  &  M.  481 

V.  Sute,  42  Ga.  566 

State  9.  1  Hill  S.  C.  212, 


State  r.  4  Nev. 
9.  State,  5  Pike, 
State  9.  2  Tenn. 
Andrews,  Com.  p.  Pampb. 


State  9.  2  Tenn. 
Angell  9.  State,  86  Text 
Ann  -9.  State,  1 1  Mnrpb. 
Annealej  case,  17  St  Tr. 
Anthony  p.  State,  1  Meigs,   177,  748, 

748 
Applebee  v.  Percy  L.  R  9  C.  P.    125 


220 
898 
850 
177 
480,  587, 
627,  648 
180 
42,  225 
92,  785 
716 


Arcber,  R.  9. 1  F.  &  F.    6, 65,  88,  200, 

540 
Armfield,  State  p.  2  Hawks,  284,  289 
Armstrong.  U.  S.  9.  2  Curtis,  669,  671 
Arnold  9.  I^orton,  25  Conn.  125 

People  9.  15  Cal.  658 

9.  Steeves,  10  Wend.  252 

Aro,  People  9.  6  Cal.  789,  792,  845 
Ashman,  R.  9.  1  F.  &  F.  40 

Aston  9.  Heaven,  2  Esp.  118, 125 
Atkins  9.  State,  16  Ark.  440,  695 
Atkinson  p.  State,  81  Tex.  180 

Aucbmenty  p.  Ham,  1  Denio,  125 
Austin,  Peofile  9.  1  Parker,  502 

Avegno  v.  Hart,  25  La.  An.  118,  120 
Avery,  State  9.  64  N.  C.  407 

Ayes,  R.  9.  R.  &  R.  428 


B. 


Babson  9.  Rockport,  101  Mass. 
Backus,  People  p.  5  Cal. 
Badcock,  R.  9.  R.  &  R. 
Baker's  case,  1  Leach, 
Baker,  R.  9.  2  M.  &  R. 

Sute  V.  68  N.  C. 
Ball's  case,  8  Leigh, 
Barcus  9.  SUU,  49  Missis. 
Barfield,  Sute  p.  7  Ired. 
Barnes  p.  Chapin,  4  Allen, 

p.  Hurd,  1 1  Mass. 

9.  Ward,  9  C.  B. 
Baron  9.  People,  1  Parker  C.  C. 
Barrett,  People  9.  1  Johns. 

R.  9.  2  C.  A:  K.      76,  80,  214 

9.  R.  R  8  Allen,  125 

9.  Third  Av.  R.  R.  Co. 

45N.Y.  124 

Barron,  Sute  9.  87  Vt.  719 

Bairy,  People  9.  81  Cal.         177,  671 

Bartlett,  Sute  p.  48  N.  H.  667 

Barton,  R.  9.  8  Cox,  564,  588 

••• 

zxin    . 


874 
895 
887 
290 
746 
819,  906 
895 
671 
448 
125 
110 
418 
849 
887 


TABLE  OF  CASES. 


Batchelder,  People  v,  27  Cal.        489 
Battle,  Sute  v,  7  Ala.  888,  892 

Baynes  i;.  Brewster,  11  L.  J.  M.  C.  255 
Beale,  Com.  v.  Phil.  1854  594 

Beck  V.  Dyson,  4  Camp.  125 

Beckett,  R.  v.  1  M.  &  R.  8S6 

Beckwith  v.  Philby,  6  B.  &  C.        244 
Beets  V.  State,  1  Meigs,  766 

Bell  V.  State,  48  Ala.  862 

Bellows  V.  Sackett,  15  Bnrb.  100 

Ben  V.  State,  37  Ala.  744,  765 

Benavides  v.  State,  31  Tex.  742 

Bender  o,  Barnett,  7  Ala.  125 

Bense,  R.  v.  4  F.  &  F.  81,  97 

Bennam,  State  v.  7  Conn.  50 

State  v.  23  Iowa,  480 

Bennett,  Com.  v.  Leigh,  177, 181 

People  r.  49  N.  Y.    628,  629 
R.  V.  Bell  C.  C.  86,  90 

r.  State,  8  Humph.  594 

Benson  v,  Offley,  2  Shaw,  342 

Bently,  R.  tr.  4  Cox  C.  C.       241,  251 
Benton,  R.  v.  3  F.  &  F.  568 

State  V.  2  Dev.  k  Bat         42 
Bergen  v.  People,  1 7  HI.  603 

Berry  v,  Adamson,  6  B.  &  C.  293 

r.  State,  10  Ga.  327 

Bertrand,  State  t^.  3  Oregon,  657 

Besozzi  V.  Harris,  1  F.  &  F.  125 

Biggs  t7.  State,  29  Geor.         407,  536 
Bingley,  R.  v.  R.  &  R.  337 

Binks  0.  R.  R.  3  B.  &  S.  418 

Binns  i\  State, '46  Ind.     652,  765,  766 
Birchall,  R.  v.  4  F.  &  F.     84,  95,  103 
Bird  p.  Holbrook,  4  Bing.       418,  558 
R.W.  T.  &M.5  Cox,  811 

Bimie,  R.  «.  5  C.  &  P.  270 

Biss,  R.  r.  8  C.  &  P.  797 

Bissell  V,  Booker,  16  Ark.  88 

Blackburn  v.  State,  23  Ohio  St.    816, 
317,  327,  336,  344,  364,  889, 564,  582 
Blake,  People  v.  1  C.  H.  R.  608 

Blakemore  v.  K  R.  8  £.  &  B.         125 
Bob,  Res.  V.  4  Dal.         177,  181,  184, 

185,670,671 
Bodine,  People  v.  1  Denio,  595 

People  V,  1  Edm.  (N.  Y.)  650 
fiohannon  v.  Com.  8  Bush,  488 

Boles  t^.  State,  9  S.  &  M.  52,  53 

Bolton  V.  Colder,  1  Watts,  118 

Bonfante  v.  State,  2  Minn.  666 

Bonilla,  People  V.  38  Cal.  195 

Bonner,  R.  v.  6  C.  &  P.  .       748 

Boorn*s  case,  Pamph.  631 

Booth,  R.  V.  R.  &  R.  C.  C.  140 

Borthwick's  case,  Doug.         202,337, 

841 
Boswell  t>.  Com.  20  Grat.        191,  665 

xxiv 


Boss  0.  Litton,  5  C.  &  P.  118 

Bottomly,  U.  S.  v.  1  Story,  700 

Bottoms  p.  Kent,  3  Jones  Law,  612 
Bourne,  R.  r.  5  C.  &  P.  279, 584 

Bovard  v.  State,  30  Miss.  672 

Bowden,  Com.  v.  9  Mass.  876 

Bowen,  Com.  v,  3  Mass.  315,  836 

Bower  r.  State,  5  Mo.  195 

Bowler  v.  State,  41  Miss.  646 

Bowman  v.  Woods.  Iowa,  142 

Boyd  V,  State,  1 7  Ga.     250,  258,  295, 

342 
Boyer,  Com.  v.  7  Allen,  650 

Boylston  v.  Kerr,  2  Dalv,  255 

Bradley  v.  State,  31  Ind.  667 

Brain,  R.  p.  6  C.  &  P.  308,  638,  646 
Brakefield  v.  State,  1  Sneed,  746,  748 
Brandon,  State  v,  8  Jones,     540,  579, 

588,  665,  666 
Brannan,  R.  v.  6  Car.  &  Pay.  650 
Brannon,  People  v,  47  Cal.  646 

State  V.  45  Mo.  197 

Brass  v.  Maitland,  6  El.  &  B.  87,  88 
Bratton  v.  State,  10  Humph.  46,  177, 

182 
Breese  v.  State,  12  Oh.  St  R.  337 
Brennan  v.  People,  15  IlL      201,  203, 

338,  862 
Brien,  State  p.  10  La.  605 

Brigg's  ca8e,.l  Rol.  Rep.  285 

Briggs  v.  Oliver,  4  Hur.  &  C.         100 
R.  1^.  1  M.  C.  C.  810 

Bright,  R.  v.  4  C.  &  P.  271 

Brinyea,  State  v.  5  Alab.  665 

Bristow  V.  Com.  15  Grat.  440 

Britton,  R.  17.  1  F.  &  F.  705 

Brixey,  R.  ».  1  B.  &  H.  571 

Bromwich's  case,  1  Ley.  463 

Brooks  0.  Com.  61  Pa.  St.      259,  260, 

533 

V.  Hart,  14  N.  H.  118 

Brown  v.  Carpenter,  26  Vt.  1 25 

V.  Com.  73  Penn.  St.   742,  746 

V.  State,  28  Geo.  842 

State  V.  5  Harr.  255 

Sute  V.  25  Iowa,  716 

V.  State,  31  Tex.         382,  385 

Brownlow,  R.  v.  11  A.  &  E.  848 

Brunetto,  State  v.  18  La.  An.  742 

Brush  V.  Blanchard,  18  Bl.  134 

Bryne  v.  Boadle,  2  H.  &  C.  100 

Bryson,  State  v.  1  Winst  493 

Bubb,  R.  V.  4  Cox  C.  C.  74,  ]  34 

Buckley  v.  Leonard,  4  Denio,         125 

Buckner's  case,  Styi.  447 

Buel  V.  N.  Y.  Cent.  R.  R.  31  N. 

Y.  374 

Bull,  R.  V.  9  C.  &  P.  538,  543 


TABLE  OF  CASES. 


Ball,  R.  V.  2  F.  &  F.  148 

Buidett  r.  Abbot,  14  East,  285 

K  V.  4  Barn.  &  Aid.  650 

Burdick  i7.  People,  58  Barb.  198 

Burdock,  R.  u.  Best  on  Pres.  708 

Burgess's  case,  2  Ya.  Ca.       177,  181, 

698 
Burnham  v.  Butler,  31  N.  Y.  119, 

120,  121 
Boras  r.  Erben,  40  N.  Y.  261,  588 
Burr,  U.  S.  ».  4  Cranch,  849 

Burstenbinder,  Barney  v,  7  Lan- 
sing, 87 
Bart,  R.  V.  5  Cox  C.  C.  594 
Burton's  case,  1  Stra.  88,  89 
Bosh,  People  v.  4  Hill,  826 
Butler  p.  Com.  8  Durall,  838 
People  V.  8  Cal.  898 
Batolph  r.  Blast,  5  Lansing,  255 
Brion's  case,  11  St.  Tr.                  464 


C. 


Callahan  r.  State,  21  Ohio  St.       182, 

670 
Campbell  p.  Brown,  19  Penn.  125 

Com.  V.  7  Allen,     202,  884, 
.  888,  840,  862 
People  V.  80  Cal.  480 

People  V.  40  Cal.  900 

V.  People,  16  111.      605,  695 
R.  V.  1  C.  &  K.  797 

R.  V.  4  Bos.  L.  Rep.      893 
V.  State,  28  Alab.  705,  711, 

712 

p.  State,  11  Ga.  748 

Canter  p.  People,  88  How.  Pr.        877 

Card  p.  Case,  5  C.  B.  125 

p.  People,  8  Neb.  885 

Carey,  Com.  p.  2  Brewst.  506 

Com.  V.  12  Cnsh.  227 

Carico  p.  Com.  7  Bash,  488 

Carney,  Bost.  &  A.  R.  R.  v,  107 

Mass.  88 

Carpenter  p.  Blake,  6  Barb.  148 

Carr,  Indianapolis  R.  R.  p.85lnd.  874 

R.  p.  8  C.  &  P.  80,  155 

Canington  p.  People,  6  Parker  C. 

K  888 

Carroll  p.  State,  28  Alab.        414,  51 7, 

540, 541 
p.  State,  8  Homph.  592 

Carter  p.  Com.  2  Yirg.  596,  597 

State  p.  8  Dutch.  792 

Caryl,  People  p.  8  Paiicer,  419 

Casey,  Com.  p.  11  Cush.  762,  772,  774 
Cassidy,  State  p.  12  Kan.         827, 848 


Castle  p.  Duirea,  42  Barb.  88 

Cathcart  p.  Cfom.  1  Wright,  592 

Catlin  p.  Hills,  8  C.  B.  124 

Caudle  p«  Seymour,  1  Q.  B.  250 

Center  p.  Finney,  1 7  Barb.  1 18 

State  P.  85  Verm.       6,  40,  68, 

747 
Chamberlain,  R.  p.  10  Cox  C.  C.      6, 

91,  148,  152 
Champ  p.  Com.  2  Mete.  679 

Champneys,  R.  p.  2  M.  &  R.  50 

Chandler  R.  p.   Dears.   C.   C.     180, 

184 

Chapman,  Com.  p.  11  Cush.    807, 850 

Com.  p.  Pamph.  728 

EL  p.  12  Cox  C.  C.         255 

Chase  v.  People,  40  III.  667 

p.  Sute,  46  Missis.        480,  605 

Chauncy,  ex  parte,  2  Ashm.    41,  186, 

192 

Cheek,  State  p.  25  Ark.  887 

p.  State,  85  Ind.    408,  582, 608 

p.  Stote,  88  Ala.  797 

Cheeseman,  R.  p.  7  C.  &  P.  165 

Cheverton  R.  p.  F.  &  F.  860,  640 

Choice  P.  State,  31  Ga.  566,  583 

Choisier,  People  p.  10  Cal.  195 

Chopin,  State  p.  10  La.  624 

Clark,  People  v.  7  N.  Y.     82,  83,  671 

R.  p.  R.  &  R.  797 

p.  State,  8  Humph.  177 

p.  State,  12  Oh.  666 

Clarke,  Com.  p.  2  Mete.  419 

R.  p.  2  Stark.  592 

p.  State,  55  Ga.  671 

Claxton  p.  Sute,  2  Humph.    480,  540 

Cleary,  R.  p.  2  F.  &  F.  752 

Clem  p.  State,  81  Ind.  671 

p.  State,  42  Ind.  198,  196 

Cleveland,  State  p.  58  Me.    195,  197, 

900 
Clewes,  K  p.  4  C.  &  P. .  629 

Clifford,  R.  p.  2  C.  &  K.  827 

Cluck  p.  State,  40  Ind.  589  c,  698 

Clue,  Com.  p.  8  Rawle,  864,  866,  888- 

895 
Cockerman  p.  Nixon,  11  Ired.  N. 

C.     •  125 

Coffee,  State  p.  8  Yerger,         33,  661 
Coffman,  People  p.  24  Cal.     566,  588, 

666 

Cole  r.  Com.  2  Grat.  598,  599 

.   People  V,  Cent.  L.  J.  407 

People  p.  4  Parker  C.  R.       540 

Coleprrove  p.  N.  Y.  &  N.  H.  R.  R. 

20  N.  Y.  124 

Collins  p.  State,  3  Heisk.        826,  827 

State  p.  20  Iowa,         646,  715 


TABLE  OF  GASES. 


Collins,  State  v.  82  Iowa,  628,  694 
Coliison,  It  p.  4  C.  &  P.  202,  884,  840 
Colt,  People  p.  8  Hill,  810 

Colton  V.  State,  81  Missis.     580,  606, 

619 
Conally,  State  v.  8  Oregon,  488,  657 
Conde,  R.  v.  10  Cox  C.  C.  74,  184 
Conley,  State  p.  89  Me.        885,  839, 

844,  845,  847 

Connaughty  v.  State,  1  Wise.        ^SZ 

Conner,  B.  v.  7  C.  &  P.  46, 165 

r.  State,  4  Yerger,  670 

Cook,  p.  Birt,  5  Taunt.  290,  292 

Com.  p.  6  S.  &  R.    864,  866, 887 

p.  Nethercote,  6  C.  &  P.        275 

Cooley,  Com.  p.  6  Gray,  241,  252 

Coolidjjre,  U.  S.  p.  2  Gal.        875,  893 

Cooper,  Com.  p.  5  Allen,  755,  778 

p.  Martin,  4  East,  184 

R.  p.  5  C.  &  P.  848 

State  P.  1  Green  N.  J.     42,  55 

Cooper's  case,  Cro.  Car.    582, 549,  550 

Copeland  p.  State,  7  Humph.  440 

Cornelius  p.  Com.  15  B.  Mon.  694, 695 

Cornell,  U.  S.  p.  2  Mason,  82, 38, 181, 

670,  671 
Comwallis's  case,  2  St.  Tr.  4 

Corsi  p.  Maretzek,  4  £.  D.  Smith, 

142 
Cotton  p.  Wood,  8  Com.  B.  N.  S.  Ill 
Coulter  p.  Am.  Un.  Exp.  Co.  5 

Lan.  874 

Courvoiser*s  case,  678 

Cox  r.  Burbridge,  18  C.  B.  N.  S.   125 
People  p.  9  Cal.  846 

R.  V.  R.  &  R.  C.  C.  40 

Coxe  p.  Winan,  Cro.  Jac.  261 

Coyles  p.  Hurten.  10  Johns.  259 

Craft  p.  State,  8  Kan.  180 

Grand,  Com.  p.  2  Wheel.  440 

Crans,  R.  p.  R  &  R  797 

Craton,  State  p.  6  Ired.  417, 586 

Crause,  Com.  p.  Amer.  Law  Jour.  177 
Craven,  R.  p.  V  Lew.  750 

Crawford  p.  Ramsbottom,  1  T.  R.   244 
State  p.  11  Kan.  667 

Creek  p.  State,  21  Ind.  449,  499,  530 
Creson,  State  p.  88  Misp.  597 

Crick,  R.  p.  1  F.  &  F.  152 

Crilley  p.  State,  20  Wise.  649 

Crockett,  R  p.  4  C.  &  P.  747 

Cronin,  People  p.  84  Cal.  818 

Crook,  R.  p.  1  F.  &  F.  152 

Crotty,  Com.  p.  10  Allen,  245 

Crowell,  State  p.  25  Maine,  650 

Cruden  p.  Fentham,  2  Esp.  118 

Crumpton,  R.  p.  1  C.  &  M.  188,  808 
Cruse,  R.  p.  8  C.  &  P.  884 


Crutchley,  R.  p.  7  C.  &  P.  805 

Cuddy,  R.  p.  1  C.  &  ^  463 

Calkin,  R.  p.  5  C.  &  P.     810,  815, 880 
Curran,  B.  p.  8  C.  &  P.  254,  296 

Cart's  case,  Post.  247,  284,  285 

Curtis  p.  Hubbard,  1  Hill  N.  T. 

284,  294,  582 

p.  Hubbard,  4  Hill,  549 

Curvan,  R.  p.  R  &  M.  C.  C.  R.     269, 

447 


D. 


Dadson,  R  p.  T.  &  M*.  257,  295 

Dun  p.  State.  2  Humphreys,    83,  1 71 

Dakin,  R.  p.  1  Lew.  549 

Dale,  R.  p.  1  R  &  M.  827 

p.  State,  10  Yerger,        177,  180 

Daley,  Com.  p.  4  Penn.  L.  J. ; 

App.  to  this  volume,  177,  180,  261, 

388,  839,  480,  582.  550 

Dalloway,  R  p.  2  Cox  C.  C.        6,  64, 

122 

Dalton,  State  v.  27  Miss.  592 

Dana,  Com.  p.  2  Mete.  649 

Daniel,  R  r.  6  Mod.  84 

Dann  p.  Stote,  2  Pike,  700,  701 

Dant,  R.  r.  L.  &  C.  1 25 

Davidson,  State  p.  80  Yt.  628 

Davies  p.  Mann,  10  M.  &  W.  118 

Rp.  IF.  &F.  564,571 

Rp.  iRuss.  188 

Davis  p.  Goodenow,  27  Vt.  134 

People  p.  56  N.  Y.        742,  819, 

834 

R.  p.  7  C.  &  P.  287 

R  p.  R.  &  R  887 

K  p.  1  L.  &  C.  252,  296 

p.  State,  28  Md.  679 

p.  State,  10  Geo.  59^,  660,  664 

p.  State,  89  Md.     '        195,  196 

State  p.  29  Miss.  841 

Deacon,  Com.  p.  7  S.  &  R       255,  260 

Deane,  R.  p.  5  Cox,  895 

Decklotts,  State  p.  19  Iowa,  190,  449, 

670,  671 
De  Forrest  p.  State,  21  Ind.  549,  606, 

694 
De  Gondouin  p.  Lewis,  19  A.  &  £.  285 
Dennis,  Com.  p.  105  Mass.  815 

Denny  p.  Lenz,  16  Wis.  125 

Densmore,  Com.  p.  12  Allen,  746 

Dent  p.  Hancock,  5  Gill,  284 

Denton  p.  State,  1  Swan,  767 

Derecourt  p.  Corbishley,  5  £.  A: 

B.  255 

Devett,  R  p.  8  C.  &  P.  825 


TABLE  OF  OASES. 


DewiU  9.  Greenfield,  4  Oh.  597 

DUs  V.  State.  7  Blackf.  824,  884,  841, 

852 
Dick  s^  Slate,  8  Ohio  8t  197,900 
IKckensoD  v.  Brown,  Peake  N.  P.  243 
Dickson  v.  McCoj,  89  N.  T.  125 

Dill  V.  State,  25  Alab.         218  a,  261, 

480 

Dineen,  State  r.  10  Minn.  646 

Dixon  V.  Bell,  5  M.  &  S.  87 

R.  p.  3  Maule  &  S.  85 

p.  Sute,  18  Fla.   670,698,  746, 

768 
Doan  V.  State,  26  Ind.  887 

DobUns  p.  Stete,  14  Oh.  St  881 

Dock,  Com.  «.  21  Grat  440,  482,  488, 

605 
Doe,  People  v.  1  Mich.  480 

Dolan,  People  v.  Ibid.  195 

Donaffboe  p.  People,  6  Park.  C.  R.  595 
Donahue,  Com.  p.  8  Phila.  803 

Donayan,  R.  p.  4  Cox  C.  C.  376 

Donelly  p.  SUte,  2  Duteh.      742,  745, 

764,  767.  768,  773,  774 
Donnall,  R.  p.  Pamph.  710,  724, 

727 
Donnelly  r.  Steto,  2  Duteh.  180, 646 
Dorsey  p.  State,  84  Tex.  606 

Dosflett,  R.  p.  2  C.  &  K.  788 

Dongherty,  Com.  p.  1  Browne.  7 
Smith's  Laws,    45,  52,  55,  177,  182, 

190 
Douglas  p.  Towsev,  2  Wend.  592 

DoTe  p.  SUte,  8  Heisk.  564,  661,  667, 

671 
Dowd,  State  p.  19  Conn.  186, 197, 900 
Dowling  p.  Stete,  5  Smedes  &  M.  599 
Downey,  R.  p.  7  Q.  B.  250 

Doyle,  People  p.  1  Mich.  737 

Drennan  p.  People,  10  Mich.  227,  252 
Terr.  r.  1  Mont.       413,  419 
Drew,  Com.  p.  4  Mass.    225|  227,  230, 

414,540,670,671,894 

Drnm,  Com.  p.  58  Penn.  St.  5,  82,  33, 

52,  177,  480,  486,  509,  530,  646, 

658,  660 
Dodley,  Com.  p.  6  Leigh,  385 

Dnf^'s  case,  1  Lew.  202 

Dnkes  p.  State,  11  Ind.  620,  810 

Dnmphey,  Stete  p.  4  Minn.  606,  622 
Dnncan,  State  p.  6  Iredell,  -  603 
Dnnn  p.  Stete,  41  Ga.  742 

p.  Stete,  2  Pike,     698,  744,  748 
Stete  p.  18  Mo.  180 

Dopree  p.  Stete,  33  Ala.  606 

DuTsll,  State  p.  26  Wise.  807 

Dye  p.  Com.  7  Grat.  895 

Dygert  r.  Schenck,  28  Wend.         100 


Dyson,  R.  p.  Ross.  &  Ry.  O.  C.     315, 

316,  836 
p.  Stete,  26  Miss.  504 


£. 


Eagle,  Com  p.  2  F.  &  F.  449 

Earing  p.  Lanring,  7  Wend.  118 

Earl  p.  Van  Alstone,  8  Barb.  125 
Earle,  Com.  r.  1  Whar.  197,  815,  900 
Eddy,  Com.  p.  7  Gray,  665,  666 

Edmonds,  R.  p.  8  C.  &  P.  202 

Edmunds,  R.  p.  1  W.  &  S.  M.  J.  564, 

583 

Edsall  p.  Vandemark,  39  Barb.       1 14 

Edwards,  People  p.  41  Cal.  606,  623  a 

R.P.  8C.  &P.  74,128, 

140 

R.  r.  12  Cox,    690,  746,  767 

p.  Stete,     25  Ark.  807,  811 

Eggler  p.  People,  3  N.  Y.  S.  C.    605, 

608 
Elijah  p.  State,  1  Humph.  895 

Elsee,  R.  p.  R.  &  R.  337 

r.  Smith,  1  D.  &  R  284 

Emery  p.  Cheslev,  18  N.  H.  298 

Emmons  v,  Stahfnecker,  1  Jones 

Pa.  R.  646 

Enoch,  R.  p.  5  C.  &  P.  306 

Epes's  case,  5  Grat.  894 

Ephraim,  State  p.  2  D.  &  B.  870 

Errington,  R.  p.  2  Lew.  164 

Evans  p.  People.  49  N.  Y.  303 

R.  p.  O.  B.  Sept.  1812,         374 

R.  p.  1  Russ.  C.  &  M.  812 

p.  Stete,  33  Ga.    482,  483,  488 

p.  State,  44  Miss.         498,  502, 

517  a,  580,  694 


F. 


Fagent,  R.  p.  7  C.  &  P.  747,  772 

Fahnestook  p  State,  23  Ind.  32,  33, 

180,  195,  606 

Fair,  People  v.  43  Cal.  600 
Fairchild  v.  Bentley,  30  Barb.        125 

Foirlee  p.  People,  1  111.  368 

Falldti,  R.  p.  9  Cox  C.  C.  330 

Fanning  p.  State,  14  Mo.  597,  710 

Farrant  p.  Barnes,  11  C.  B.  87,  88 

Farrel  o,  Steto,  32  Ala.  650 

Farrell,  Com.  o.  105  Mass.  887 

Farrer  p.  State,  2  Oh.  St.  583,  787 

Fay  p.  Prentice,  1  C.  B.  100 

Felix  p.  State,  18  Ala.  897 

Fells,  Com.  p.  9  Leigh,  869,  888 

xxvii 


TABLE  OF  GASES. 


Felter,  State  v.  25  Iowa,  579,  658 

f*enton's  case,  1  Lew.      156,  168,  164 

Fergason,  R.  t;.  1  Lew.  C.  C.  151 

Stete  V.  2  Hill  S.  C.  R. 

279,  296,  438,  440,  441, 

766 
Ferrigan,  Com.  v.  44  Pa.  605,  611 
Ferris  v.  People,  35  N.  Y.  666 

Ficken  v,  Jones,  28  Cal.  125 

Field,  State  p.  14  Me.  605,  624 

Fields  V.  State,  47  Ala.  617 

Fife  17.  Com.  20  Penn.  652 

Fischblatt,  Com.  v.  4  Met.  895 

Fisher  v.  People,  28  III.  667 

E.  17.  8C.  &P.    407-412,449, 

607 
Fitzgerald  v.  People,  87  N.  Y.  .  195 
Fitzhugh,  State  v.  2  Oregon,  746,  757 
Flanagan  v.  People,  52  N  Y.  "564,  582, 

583,  666 
Flannagan,  Com.  v.  7  W.  &  S.  195, 196 
Flannigan,  State  o,  6  Md.  898 

Flavel's  case,  Mss.  506 

Fletcher,  R.  t7.  1  Russ.  884 

V.  State,  6  Humph.  888 

Fley,  State  t;.  2  Brevard  841,  342 
Floyd  17.  State,  3  Heisk.  664,  671 
Ford's  case,  Eel.  519 

Ford,  R.  17.  Russ.  &  Ry.         227,  250, 

256 

P.  State,  12  Md.  197,900 

Forester,  R.  ».  4  F.  &  F.  747 

Forster*s  case,  1  Lew.  220,  498 

Foster  v.  Goddard,  40  Me.  1 1 8 

Foulke,  U.  S.  (7.  6  McLean  C.  C.  646 

Fox,  Com.  17.  7  Gray,  882,  817 

V.  Gaunt,  3  B.  &  Ad.  267 

State  v.  1  Dutch.  810 

France  ».  Wright,  1  M.  &  G.  228 

Frank  v.  State,  27  Alab.  205 

Franklin  t7.  State,  29  Alab.     606,  617 

Fraser,  R  i7.  R.  &  M.  C.  C.  R.  287,  254 

Fray's  case,  1  Hawk.  415 

Freeguard  v,  Barnes,  7  Exc.  286 

Freeland  v.  People,  6  Cal.  898 

t7.  People,  4  Denio,  564,  566, 

588 

Freeman,  R.  v,  1  Russ.  400 

State  17.  1  Spears,       *   758 

U.  S.  17.  4  Mason  C.  C.   165, 

369,  876 
Freeth,  Com.  v,  5  Clark,  574 

French  i7.  State,  12  Ind.  646 

Freth,  Com.  v.  8  Phil.  R.  571,  579 
Fretwell,  R.  v.  L.  &  C. ;  9  Cox  C. 

C.  52,  848,  804 

R.  17.  1  Mood.  817 

Friend,  R.  p.  R.  &  R.  £1.  C.  129 

xxviii 


Frink  v.  Potter,  1 7  111.  8  74 
Fulkerson,  State  r.  1   Phil.  (N. 

C.)  L.                          •  42 

Fuller,  People  v.  2  Parker  C.  B.  88 


G. 


Gable,  Com.  p.  7  Serg.  &  R.  177, 899 
Gaines  p.  Com.  60  Penn.  St.  688 

Gale  p.  People,  26  Mich.  671 

Galliard  p.  Laxton,  2  B.  &  S.  255 
Galliher  p.  Com.  2  Duvall,  52,  88,  95 
Galvin  p.  Sute,  6  Cold.  227,  259,  260 
Gann,  State  p.  80  Ga.  449 

Garbutt,  People  p.  1 7  IfOch.  592, 66  7 
Gardiner  p.  People,  6  Parker,  675,  712, 

715,887 

State  p.  Wright,  583 

Gardner,  R.  p.  1  F.  &  F.  861 

R.  p.  Moody  C.  C.  281 

Garmon  p.  Bangor,  38  Me.  Ill 

Gamer,  R.  p.  4F.  &  F.  788 

Garret8on,  People  p.  2  Wheel.  460 
Garrett,  Stote  p.  1  Wms.  N.  C.     252, 

295 
Garrigues,  State  p.  1  Hayw,  864,  869, 

887 
Gay,  R.  p.  7  C.  &  P.  766 

Gaylor,  R.  p.  D.  &  B.  C.  C.    41,  818, 

348 
Geering,  R.  p.  18  L.  J.  727,  738 

Gehrke  p.  State,  13  Tex.  195 

Gening  p.  State,  1  McCord,  650 

Genner  p.  Sparkes,  1  Salk.  293 

George  p.  Radford,  M.  &  M.  293 

Gerard  p.  People,  3  Scam.  887 

Gibert,  U.  S.  p.  2  Sumner,  875 

Gibson,  Com.  p.  2  Va.  Ca.      195,  807, 

810,  826,  850 
Giles,  R.  p.  1  Moody  C.  C.  327 

p.  State,  6  Geo.  646 

Gilkinton  p.  State,  19  Tex.  646 

Gillett  p.  Camp,  27  Mo.  134 

Gilmore  p.  People,  4  Cal.  862 

Gladden  p.  State,  12  Fla.       449,  497, 

514 
Gladman  p.  Johnson,  36  L.  J.  C.  P.  125 
Gladwell  p.  Blake,  5  Tyrw.  236 

Gleason,  People  p.  1  Nev.  592 

Glover  p.  Whittenhall,  6  Hill,  284 
Goffp.  Prime,  26  Ind.  846 

Grogerly,  R.  p.  Russ.  &  R.  337 

Goklen  p.  State,  25  Ga.  713 

Gonzales,  People  p.  35  N.  Y.  688 

p.  State,  81  Tex.  530 

Goodall  p.  State,  1  Ores^on,  760 

Goode,  R.  p.  7  Ad.  &  El.  583 


TABLE  OF  CASES. 


Goodman  v.  Ga^,  15  Penn.  125 

V.  Taylor,  5  C.  &  P.        125 

Goodrich,  SUte  p.  19  Vt.  695 

Goodwin,  Com.  v.  14  Gray,    646,  710 

People  V.  18  Johns.  877,890 

r.  State,  4  S.  &  M.  810 

Gordon,  R.  t^.  1  Leach,  848 

Gore's  case,  42 

Grainger  v.  State,  3  Yeig.  514 

Gray,  R.  ».  4  F.  &  F.  72,  80,  98 

Green's  case,  7  St  Tr.  678 

Green,  Com.  v,  1  Ashm.  40,  177,181, 

206,  882,  885,  400,  449 
V.  Com.  12  Alien,  195,  197 
People  V.  1  Denio,  742,  758 
R.  V.  9  C.  &  P.     90,  101,  106, 

214 
State  V.  85  Conn.  725,  726 
V,  State,  19  Missis.  785 

V.  State,  13  Mo.         326,  886 
State  V.  37  Mo.  440 

State  V.  4  Strobh.  341 

Greenacre,  K  v.  8  C.  &  P.  856 

Greenleaf  r.  III.  Central  R.  R.  29 

Iowa,  374 

Greenville  v.  The  College  of  Phy- 
sicians, 12  Mod.  244 
Greenwood,  R.  v.  28  Up.  Can.  Q. 

B.     .  646 

Giegg  V.  Wells,  10  A.  &  £.  292 

Gregory,  R.  t».  2  F.  &  F.  103 

Greschia  v.  People,  53  HI.     419,  551, 

552 
Grier  r.  Sampson,  27  Penn.  118 

Griffin  v.  State,  14  Ohio  St.  R.     596, 

597 
Groondsell,  R.  &.  7  C.  &  P.  810 

Grout,  R.  V.  6  C.  &  P.        54,   110, 

111 
Grunzig,  People  »,  1  Parker,  748 

Guedellr.  People,  43  Bl.  810 

Gnnter  v.  Patton,  2  Heiskill,  13 

Gnt,  State  p.  13  Minn.  13, 572 


H. 


Hackett,  Com.  v.  2  Allen,       385,  767 
V.  People,  54  Barb.    746,  757 
Hagan,  R.  r.  8  C.  &  P.        213  a,  233 
R.  9.  12  Cox,  693 

by.  Com.  u.  Lewis  C.  L.       191 
Hule  V,  State,  11  Humph.  191 

Haines,  R  o.  2  C.  &  E.      72,  80,  124, 

159,  367,  378 

Hall  V.  People,  6  Parker,  697 

V.  PicKard,  3  Camp.  110 

17.  State,  40  Alab.  197,  900 


Hall,  State  v,  4  Halst ,  888 

State  V.  9  Nev.  694 

Halloway,  R.  v.    Cro.    Car.;    1 

Hale,  403, 414 

V.  R.  1  C.  &  P.  826 

Hamby  v.  State,  36  Tex.        194,  640, 

660,  671,  687,848 
Hammack  r.  White,  11  C.  B.  (N. 

S.)  116,  125 

Hancke  v.  Hooper,  7  C.  &  P.         143 
Haney,  State  v.  67  N.  C.  845 

Hanlon,  Com.  v.  3  Brew.  185 

Hanna,  State  v.  10  La.  An.  742 

Hanway  v.  Boultbee,  1  Moo.  & 

Rob.  254 

U.  S.  V.  2  Wall.  200 

Hardcastle  v.  R.  R.  4  U.  &  N.        418 
Hardiman,  Com.  r.  9  Gray,  655 

Hardin  v.  State,  2  I).  &  B.  337 

Hardinff,  U.  S.  v.  1  Wall.  J.  862 

Hardy,  Com.  v.  2  Mass.  592 

Hare,  Com.  v.  App.         177,  190,  261, 

338,  389,  449,  452,  482 

Harley,  R  p.  4  C.  &  P.  326 

Harlow,  State  v.  21  Mo.  191 

Harman,  Com.  r.  4  Barr,  11,  638 

9.  State,  3  Head,  606 

Harrington  v.  People,  58  III.  419 

R.  17,  10  Cox,  446 

Harris,  R.  v.  1  Russ.  249 

V,  State,  47  Missis.      198,  694 

State  17.  63  N.  C.  165 

Harrol  o.  State,  39  Miss.  352 

Hartung,  People  v.  12  E.  P.  Smith, 

877 
Harvey  v.  State,  40  Ind.         360, 362, 

382 
Haskell,  Com.  v,  2  Brew.  579 

U.  S.  17.  4  Wash.       876,  888 
Hawk,  R  r.  3  C.  &  P.  202 

Hawkins,  Com.  v.  3  Gray,       656,  669 
Hawley  v.  Butler,  54  Barb.  261 

Hayden,  State  v.  4  Blackf.      440,  482 
Hayne,  R.  t;.  1  F.  &  F.  583 

Haynes,  State  v.  17  Ga.  541,  605 

Hays,  State  v  23  Mo.     440,  580,  694, 

712 
Hay  ward,  R.  v.  6  C.  &  P.      449,  451, 

747 
U.  S.  V.  2  Gall.  650 

Haywood,  State  v,  Phil.  (N.  C  )     658 
HazePs  case,  1  Leach,  400 

Heane  v,  Rogers,  9  B.  &  C.  292 

Hearsey,  Com.  t;.  1  Mass.  84 

Heath,  Com.  t7.  11  Gray,        583,  656, 

666 
V,  Com.  1  Rob.  693,  700 

V.  Gilson,  3  Oregon,  143 

xxix 


TABLE  OF  GASES. 


Hesan  v.  Eighth  Ave.  R.  R.  15 

N.  Y.  118 

Henderson,  People,  v.  28  Cal.        695 
0.  State,  12  Tex.  605 

I'.  State,  14  Tex.  649 

Hendrickson,  People  v.  1  Parker,  688 
Hems,  R.  v.  7  C.  &  P.  234 

Herrin  v.  State,  83  Texas,  52 

Hersey  o.  State,  2  Allen,  712,  816 
Herty,  Com.  t;.  109  Mass.  196 

Hewson,  U.  S.  v*  7  Bost.  L.  Rep.    1 1, 

580,  638 
Hibbard  v.  Thompson,  109  Mass.  144 
Hickman,  R.  v.  5  C.  &  P.  874 

Hicks,  Sute  o.  27  Miss.  177,  606 

HigKinson,  R.  v.  1  C.  &  E.  564,  583 
Hildreth,  State  v.  9  Ired.  428,  664 
Hill,  Com.  V.  11  Cosh.  797 

Com.  V.  2  Grat.       660,  670,  748, 

768 
Com.  V.  11  Mass.  327 

State  V.  4  D.  &  B.      440,  461, 

485 
V.  State,  41  Ga.  742 

Hiller  o.  Stote,  4  Blackf.  646 

Hllliard,  Com.  v.  2  Gray,  605,  626 
Hilton's  case,  2  I^win,  80,  160,  363 
Hilton,  State  v.  26  Mo.  298 

Hinch  t\  State,  25  Ga.  606 

Hind,  R.  v.  8  Coi,  744,  757 

Hindroarsh,  R.  v.  2  Leach  C.  L.  638 
Hines,  R.  v.  79 

ol  State,  8  Humph.      195,  894 
Hintun  t;.  State,  24  Tex.        419,  420, 

530,  552 

Hoack  V.  Fearing,  5  Rob.  .  88 

Hodges  r.  State,  15  Ga.  483,  484 

Hodgson,  R.  v.  1  Leach,  202 

R.  v.  R.  &  R.  592 

v\   Towning,  5   Dowl. 

P.  R.  290 

HoflTman  v.  Com.  6  Rand.  341 

V.  State,  20  Md.  878 

Hogan,  R  r.  5  Eng.  L.  &  £.  77 

1).  State,  30  Wise.       195,  197, 

900 
Hogg,  R.  v.  2  M.  &  R.  797 

Hogue,  State  r.  6  Jones,  612,  624 
Holland,  R.  o.  2  M.  &  R.  373 

Qoller  r.  State,  37  Ind.  620, 695 

Hollingberry,  R.  i;.  4  B.  &  C.  186 
Holly  17.  Mix,  3  Wend.  260 

Holmes,  State  v,  54  Mo.    32, 180, 194, 

407,  647,  664 

U.S.  P.  1  Cliff.  571,  583 

U.  S.  r.  1  Wall.  J.  561 

Holroyd*8  case,  Pamph.  692 

XXX 


Holt,  R.  V.  7  C.  &  P.  42 

Home,  R.  v,  1  Leach,  341 

Honeyman,  Penn.  v.  Addison,         177 

Hood,  R.  t;.  1  M.  C.  C.  R.  245 

Hooker  v.  Smith,  19  Vt.  284 

State  V.  1 7  y t.  284 

Hopkins,  Com.  v.  2  Dana,  597 

V.  Com.  50  Penn.       52,  698 

R.  V.  8  C.  &  P.  635 

Hopley,  R.  v.  2  F.  &  F.  165 

Hopper  t;.  State,  19  Ark.  650 

Hopps  o.  People,  31  111.  578,  579, 

592,  667 
Home,  State  v.  9  Kans.  530 

Horton,  People  v.  4  Mich.      407,  411, 

542 
Horty,  Com.  v,  109  Mass.  862 

Howarth,  R.  v.  1  M.  C.  C.  R.       238, 

488 

Howell  V.  Jackson,  6  C.  &  P.  277 

R.  o.  9  C.   &  P.       884,  338, 

340 
t).  Sute,  5  Ga.  694 

Howlett,  R.  V.  7  C.  &  P.  401 

Hoye  V.  Bush,  1  M.  &  Gr.        244, 245 
Hoyt,  State  v.  18  Minn.  671 

Hubbard,  People  v.  24  Wend.       284, 

840 
Hober,  State  v.  8  Kansas,  899, 

900 

Hudson  V.  Roberts.,  6  Exch.  125 

State  V,  3  Cold.  746,  757 

Hugget's  ease,  Kel.  296 

Huggins,  R.  v.  2  Stra.  76,  214 

Hughes,  R.  V.  5  C.  &  P.  810 

R.  V.  7  Cox  C.  C.         80, 808 

R.  v.  D.  &B.         72,80,  157 

u.  State,  12  Ala.  830 

Hughev  t;.  State,  47  Ala.  694 

Huling'  t;.  State,  1 7  Ohio,  20 1 

Hull,  li.  V,  Kel.  54,  99, 158 

Hundley,  State,  v.  8  Jones  N.  C. 

666 

Hunt,  R.  V.  2  Camp.  186 

R.  V.  Ry.  &  Afoody,       262,  296 

R.  V.  1  Mood.  587 

Hurd  V.  People,  25  Mich.        512,  621, 

742,  769 
Hurley,  People  v.  8  CaL  504 

Hurt  i;.  State,  25  Miss.  862 

Hussey  v.  Roundtree,  Busbee  I^w, 

134 
Hutchinson  r.    Birch    et    al.  4 

Taunt.  290 

R.  V.  2  B.  &  C.  757 

R.  P.  9  Cox  C.  C.  88 

Huting,  State  r.  21  Mo..  564,  572 


TABLE  OF  CASES. 


I. 

Iibj  V.  Sute,  89  Ga. 
Irwin,  State  o.  1  Hsyw. 
Isaacs  r.  State,  25  Tex. 
Itbell  r.  Stat^,  31  Tez. 


J. 


446,  582 
670 
671 

197,  900 


Jackson,  Com.  v.  15  Gray,        41,  192 
V.  Com.  19  Grat.  754 

R.  V.  7  Cox  C.  C.  888 

V.  Smithson,  15  M.  &  W.  125 
State  V.  12  La.  Ami.  R.  605, 

606 

State  V.  1 7  Mo.  605 

Jailer,  U.  S.  v.  2  Abb.  214 

James,  Com.  v.  99  Mass.  608 

0.  State,  45  Miss.  646 

Jane  v.  Com.  2  Met  (Ky.)  646 

Jeff  V.  State,  89  Miss.  671 

Jeffrey  v.  Bigelow,  13  Wend.  87 

Jeffreys,  State  v.  8  Murph.  895 

Jenkins,  R.  p.  11  Cox,  754 

R.  9.  L.  R.  1  C.  C.     757,  768 

State  r.  14  Rich.  208 

Jerome,  State  o.  SB  Conn.       594,  706 

Jetter  V.  R.  R.  2  Keyes,  111 

Jim  p.  State,  5  Hompb  181,  698 

p.  Territory,  1  Wash,  Ter.        IS 

John,  State  r.  8  Ired.  407 

Johnson  o.  Com.  24  Penn.       197,  900 

p.  Had.  Riv.  R.  R.  29  N. 

Y.  121 

V.  Leigh,  6  Taunt     290,  292 
p.  Patterson,  14  Conn.      558 


P.  State,  17  Ala. 


598,  693, 
744,  900 
191 
241 
898 
449 


State  p.  40  Conn, 
p.  State,  26  Tex. 
p.  State,  27  Tex. 
State  p.  30  Tex. 
State  p.  Winston  N.  C.     596 
Jones,  Com.  p.  1  L^igh,         176,  177, 

185,  186,  190,  191 
p.  Com.  75  Penn.  St    198,  584, 

589 

p.  Johnson,  5  Exch.  250 

People  p.  31  Cal.  597 

p.  State,  35  Ind.  839 

State  p.  20  Mo.  195 

State  V.  50  N.  U.  667 

p.  Sute,  18  Tex.  903 

Jordan  p.  State,  22  Ga.  862 

Jordin  p.  Crump,  8  M.  &  W.  418 

Josephine  v.  Sute,  39  Miss.   830,  879 

Josephs,  People  p.  7  Cal.  177 


K. 


Keates,  R.  p.  Comb.  425 

Keefe  p.  People,  40  N.  Y.        196,  899 
Keeler,  Sute  p.  28  Iowa,  628 

Keenan  p.  Com.  44  Penn.  St  180 

Keene,  Sute  p.  50  Mo.        666,  628  a, 

694 

Keener  p.  Sute,  18  Ga.  540,  594,  69a^ 

Keighron,  Oil  Creek  Co.  p.  87 

Keith,  Com.  p.  8  Met  887 

Sute  p.  9  Nev.  671 

Keithler  p.  Sute,  10  S.  &  M.         350 

Kell,  R.  p.  1  C.  &  D.        890,  893,  895 

Kelly  p.  Com.  1  Grant,    177,  181,  189 

People  p.  6  Cal.  845 

R.  p.  2  C.  A:  K.  409 

Kennard  p.  Burton,  25  Me.     118,  121 

Com.  p.  8  Pick.  840 

Kennedy  p.  People,  39  N.  Y.  197,  687, 

900 
V.  Sute,  6  Ind.  197,  900 
SUto  p.  20  Iowa,  540 

Sute  p.  7  Nev.  488 

p.  Way,  Brightly  R.       Ill, 

118,  123 
Keshan  v.  Gates,  2  N.  Y.  S.  C.  1 25 
Kessel,  R.  p.  1  C.  &  P.  431,449 

Kew,  R.  p.  12  Cox  C.  C.  378 

Kieran  p.  Sanders,  6  A.  &  £.         292 
Kilpatrick  p.  Com.  7  Casey,  180,  181, 

449,  671,  746,  748 

Kimball,  Com.  p.  24  Pick.        '       649 

King,  Com.  p.  2  Va.  Ca.  4,  5,  177 

R.  p.  Russ.  &  R.  C.  C.  334 

p.  State,  21  Geo.  833 

SUte  p.  2  Rice's  S.  C.  Dig.  202, 

8-28 
Steamboat   New  World  p. 
16  How.  106 

Kingen  p.  Sute,  45  Ind.    480,  647, 

882 
Kirby,  Com:  p.  2  Cush. 
Kirkham,  R.  p.  8  C.  &  P. 
Kittredge  p.  Elliott,  16  N.  H. 
Klingler,  Sute  p.  43  Mo. 
Knapp,  Com.  p.  Pamph. 
p.  Com.  9  Pick. 
Com.  p.  10  Pick. 
People  p.  1  £dm. 
People  p.  26  Mich. 


241 
457 
125 
666 
687 
337 
647 
769,  773 
196,  334, 
340,  769 
Sute  p.  45  N.  H.  706 

Kneass  p.  Fitler,  2  Serg.  &  R.        284 
Knickerbocker,  People  p.  1  Par- 
ker, 748 
Knight's  caFe,  1  Lew.              124,  474 
Knight,  R.  v.  2  F.  &  F.                    134 

xxxi 


TABLE  OF  CASES. 


Knight,  State  v.  43  Me.  657,  683 

Knouse,  State  v.  39  Iowa,  807 

Kohlheimer  v.  State,  89  Miss.        887 
Kraus,  ex  parte,  1  fi.  &  C.  261 

Kriel  V.  Com.  5  Bush,      667,  670,  798 
Kuhn,  Com.  v,  1  Crumrine,  96 


L. 


Lad,  K.  V.  1  Leach,  836,  842 

Laliyer,  State  v.  4  Minn.  660 

Lamb  v.  People,  41  N.  T.      513,  530, 

608 

State  V.  23  Mo.  680 

Lambeth,  State  t;.  23  Miss.  540 

Lamphier  v.  Philpot,  8  C.  &  P.       151 

Lander  v.  State,  12  Tex.  530 

Lane  v.  Com.  59  Penn.  St.       186,  198 

State  v.  4  Ired.        438,  440,  442 

Lanegan  v.  People,  50  Barb.  38 

V.  People,  89  N.  Y.  819 

Langford,  State  v.  Busbee,  725 

Langstaif 's  case,  1  Lewin,  396 

Lannock  v.  Brown,  2  B.  &  A.         284 

Lantz  V,  Frey,  14  Penn.  St.  134 

Lamed,  People  v,  8  Selden,  690 

Law,  R.  r.  2  F.  &  F.  566 

Lawrence  v,  Hedger,  8  Taunt.        280 

People  V.  21  Cal.  769 

State  t?.  57  Me.       566,  572, 

583,  666 
Lawry,*  State  v.  4  Nev.  417 

Layton,  R.  v.  4  Cox,       564,  583,  665, 

666 
I^azarus,  State  v.  45  Yt.  419 

Lazier,  Com.  v.  10  Grat.  889 

Leak,  State  v.  1  Phil.  735 

Leary,  R.  v.  3  C.  &  D.  888 

Le  Beau  v.  People,  31  Conn.  693 

Leddington,  R  i;.  9  C.  &  P.     317,  336 
Ledger,  R.  v.  2  F.  &  F.  362 

Lee  V.  Gansel,  Cowp.  290 

People  V.  1 7  Cal.  742 

R.  ».  4  F.  &  F.  385 

V.  State,  1  Cold.  Tenn.   '         107 
Leiber  v.  Com.  9  Bush,  744 

Leigh,  R  V.  4  F.  &  F.  583 

Leighton  v.  Sargent,  7  Foster,        143 
Lenox,  Com.  v.  3  Brewst.       449,  605, 

679,  769 

Leonard,  State  v,  6  La.  694 

State  V.  22  Mo.  886 

Leschi  v.  Territory,  1  Wash.  Ter.  195 

Lessing,  State  v.  16  Minn.     195,  196, 

898 

Lester  v.  State,  9  Mo.  808 

V.  State,  33  Ga.  885 

xxxii 


Leuni<r,  State  v.  42  lud.  882 

Levett's  case,  Cro.  Car.  478,  533 

Levitf,  Penn.  v,  Addison,  4 

Lewis,  Penn  v.  Addison,  168,  177 

17.  State,  9  S.  &  M.  748 

Libby,  U.  S.  p.  1  W.  &  M.  833 

Light,  R  V.  7  Cox  C.  C.  255 

Lindsay,  People  v.  Pamph.  683 

v.  State,  194 

Linney,  State  v.  51  Mo.  440,  482,  483 
Lipsey,  State  r.  3  Dev.  33,  895 

Livingston's  case,  14  Grat.  1 95 

Lloyd,  Com.  v.  (Newspaper  Re- 
port, 1872),  732 
People  V.  9  Cal.                     195 
R.  ».  1  C.  &  P.                      813 
V,  Sandilandii,  2  Moore,       290 
Lockett,  K  17.  7  C.  &  P.                  834 
Lockhardt  v.  Lichtenthaler,    46 

Penn.  124 

LoeiTher  v.  State,  10  Oh.        665,  666 
Logue  V.  Com.  38  Penn.  St.    241,  506, 

521 

Long,  R.  V.  4  C.  &  P.       148,  148,  149 

17.  Sute,  38  Ga.  646 

Longbottom,  R.  t7.  3  Cox  C.  C.  374,378 

Longden,  R.  v.  R.  &  R.  213  a,  417- 

420,  488,' 588 
Loomis  17.  Terry,  17  Wend.  125 

I^vejoy  V.  Dolan,  10  Cush.  118 

Lowe,  R.  17.  4  Cox  C.  C.   6,  72,  74,  80, 

95,  160 
Lowenstein,  People  v.  Pamph.  716 
Lucas.  Com.  v.  2  Allen,  337 

Luck,  R  w.  3  F.  &  F.  298 

Lund  V.  Tyngsborough,  11  Cush.    874 
Lutz,  Com.  17.  29  Penn.  St  847 

Lynch,  R.  r.  5  C.  &  P.     424, 454,  607 
Lyon  17.  State,  22  Ga.      419, 420, 438, 

440 


M. 

Mabbett,  R.  v.  5  Cox  C.  C. 

Mabel,  R.  t7.  9  C.  &  P. 
Mackalley's  case,  9  Co.  281, 

Mackay,  R.  v.  11  Cox, 
Macleod,  R.  v.  12  Cox  C. 

Macklin's  case,  1  Lew. 
Macloon,  Com.  v.  101  Mass. 
Madan,  Com.  t7.  102  Mass. 
Mahala  t7.  State,  10  Yerg. 

Mahcr  t7.  People,  10  Mich. 
Maile  v.  Com.  9  Leigh, 


77,  130, 

134 

255,  276 

341,  803, 

810 

747 

C.      143, 

153 

434 

817 

689 

871,  888, 

891 

407,  658 

807,  850 


TABLE  OF  CASES. 


Mairs,  State  v.  1  Coze,  341 

Malone  v.  State,  49  Geo.      SSB,  589  r, 

646 

Mangam  v.  BrooklTii  City  R.  R.     121 

Mann,  R.  r.  6  Cox  C.  C.  264 

State  V.  1  Haywood,  843 

Manners,  R.  r.  7  C.  &  F.  887 

Manning,  R.  o.  2  C.  &  K.  881,  844, 854 

R.  ».  1  Vent.  407 

March,  People  v.  6  Cal.  670,  887 

Marcy  r.  Barnes,  16  Gray,  708 

Maria  v.  State,  28  Tex.  194 

Marknts,  R.  o.  4  F.  &  F.         148, 152 

Marier,  State  v.  2  Alab.  667 

MarnoU,  R.  9.  8  C.  &  F.         128,  140 

Marsden,  R.  v.  L.  R.  1  C.  C.  R.     255 

Marah  r.  Jones,  21  Vt.  125 

MaHin,  Com.  v.  98  Mass>.  250 

People  V.  47  Cal.  818 

R.  r.  3  C.  &  P.    98,  164,  670, 

785 
R.  9.  5  C.  &  P.  882,  883 

R.  o.  11  Cox  C.  C.   869,  876, 

879,  882 

V,  Simpson,  6  Allen,  100 

State  r.  2  ired.  438,  441 

V.  State,  30  Wise.      898,  419 

Mason's  case,  Fost.  88, 448 

Mason  v.  State,  42  Ala.  700 

Mawgridjze's  case,  Kel.         4,  42,  519 

Maxey,  State  r.  1  McMul.  280 

Maxwell  o.  State,  8  Heisk.  698 

May  r.  Burdett,  9  Q.  B.  125 

Mazean,  R.  r.  9  C.  &  P.  327 

Mc Adams  r.  State,  25  Ark.    88,  195, 

671 
McAlister  v.  State,  1 7  Ala.  882,  885, 

564-566 
State  v.  11  Shep.    595,  655 
McCandless  r.  McWha,  22  Penn. 

148, 144 

McCann,  People  v.  16  N.  Y.   666,  667 

r.  People, -8  Parker,       725, 

726 

9.  People,  6  Parker,        449 

McCants,  State  v.  1  Spear,    450,  456, 

459 
McCarthy  9.  Guild,  12  Mete.  125 

McCarty  9.  People,  51  111.  594 

McCaskill  v.  Elliott,  6  Strob.  1 25 

McCay  9.  State,  25  Tex.  194 

McClare,  U.  S.  9.  17  Boston  Law 

Ben.  669 

McClnpr,  State  9.  5  Ner.  649 

McConkey,  State  9.  20  Iowa,  797 
McCord,  State  9.  8  Kan.  196,  862 
McCormick,  State  9.  27  Iowa,       195, 

197 


McCoy  9.  State,  3  Eng.    419,  420, 440, 

552 

State  9.  84  Mo.  666 

McCreary  9.  Com.  29  Penn.  St.      668 

McDaniel  9.  State,  8  S.  &  M.        414, 

664,  755,  768 
McDonald,  State  r.  4  Jones,  540 

McDowell,  People  p.  47  Cal.  582, 588 
McFadden,  Com.  9.  il  Harris,    866, 

894 
McFarland's  case,  8  Abbott,  588' 

McGahey,  Com.  9.  11  Gray,  284 

McGee,  9.  State,  8  Mo.  197,  900 

McGlue,  U.  S.  9.  1  Curt  C.  C.       88, 

665,671 
McGr^or's  case,  28  Am.  J.  584 

McGuffie  9.  State,  17  Ga.  905 

McHagh  V.  State,  81  Ala.  768 

McKee,  State  v,  1  Bailey,  890 

McKenzie  r.  State,  26  Ark.    180,  666 
McKie,  Com.  9.  1  Gray,  648,  649 

McLemore,  State  v.  2  Hill,     888,  892 
McLeod,  People  9.  4  Hill,      490,  530, 

670,  671 
McMakin,  R.  9.  Russ.  &  R.  C.  C.  884 
McNaehten'scase,  10  C.  &  F.  666 
McNally,  State  v.  82  Iowa,  195 

McNealy,  People  9.  17  Cal.  887 

McNevins  9.  Lowe,  40  111.  143 

9.  People,  61  Barb.  198,899 
McPherson  9.  State,  22  Ga.   480,  588, 

•      765 

9.  State,  9  Yerg.  769 

McPike,  Com.  9.  8  Cush.    4,  885,  699, 

767 
McWhirt,  Com.  9.  8  Grat.    406,  489, 

448 
Mead,  Com.  v.  12  Gray,  605,  627 

R.  9.  2  B.  &  C.  744 

Mead  et  al.,  R.  9.  2  Stark.  286 

Meade,  R.  9. 1  Lew.  544 

Mears,  R.  9.  1  Bost.  Law  Rep.       827 
Medley,  R.  9.  6  C.  &  P.  85 

Medlicott,  State  9.  8  Kan.  751 

Megson,  R.  u.  9  C.  &  P.  750,  755 

Mchan  9.  State,  7  Wise  650 

Meredith  9.  Com.  18  B.  Monr.     493, 

502 
Merrill,  State  9.  2  Dev.  898,  670, 671 
Met.  R.  R,  Com.  9.  107  Mass.  80,  85, 

121 

Michael,  R.  9.  9  C.  &  P.  91 

R.  9.  2  Moody,  826, 827,  860, 

864,814 
Mickey  9.  Com.  9  Bush,  899 

Middleship,  R.  9.  5  Cox  C.  C.   74,  804, 

810 
Milgate,  People  9.  5  Cal.        660,  664 

xxxiii 


TABLE  OF  CASKS. 


Millain,  State  v.  8  Nev.  196 

Miller,  Com.  v.  1  Va.  Ca.  195 

0.  State,  25  Wise.       838,  748, 

809 

Mimms  v.  Sute,  18  Ohio  St.         698 

Mingo,  U.  S.  V,  2  Curt.  670,  671 

Minnock,  K  v.  1  Cr.  &  Diz,  886 

Mitchell,  Com.  v,  1  Va.  Cas.  4 

V,  State,  22  6a.  685 

V.  State,  5  Yerger,   177,180, 

196,  660,  664,  670 

Mitchom  v.  State,  11  6a.  88, 628, 671 

Money  v.  Leach,  1  W.  Bl.  246 

Monroe  v.  State,  5  6a.    606,  614,  694 

Montgomery,  Res.  v.  1  Yeates,       589 

V.  Sute,  11  Ohio,     747, 

772 

Moody  V,  Osgood,  60  Barb.  Ill 

V.  State,  6  Coldw.  888 

V.  State,  1  Hayw.  764 

Moore,  ex  parte,  80  Ind.  448 

People  V.  2  Dong.  259 

People  V.  8  Cal.  82,  88 

V.  State,  12  Ala.   759,  774,  775 

State  V.  81  Conn.         418,  558 


State  V.  89  Conn. 


286 


State  V.  25  Iowa,      41,  66,  192 

State  V.  69  N.  C.  449 

t7.  State,  2  Oh.  St  698 

17.  State,  1  Walker,  879 

Moran,  State  v.  7  Clarke  Jo.   197,  900 

Morea,  State  v.  2  Ala.  882,  817 

Morgan,  Com.  v.  107  Mass.  85 

State  V.  8  Ired.         414,  680, 

684,  640 
Morphy,  State  v.  88  Iowa,      668,  678, 

679 
Morris  v.  Piatt,  82  Conn.  47,  600 

Morrison,  State  v.  8  Dev.  650 

Mose  t;.  State,  86  Ala.  744 

Moseley  v.  State,  Si  Tex.  888 

Mosler,  Com.  v.  4  Barr,  205, 426,  664, 

665,  672,  576 
Mosley,  R.  t;.  1  Mood.  747,  748 

Movre,  R.  o.  1  Leach,  884 

Muldoon,  People  v.  2  Parker  C.  R.  241 
Mullen,  State  v.  14  La.  694 

Munden  v.  State,  87  Tex.  630 

Manro,  R.  r.  1  C.  A:  K.  468 

Mordock  v,  Murdock,  7  Cal.  134 

Murphy,  Com.  o.  11  Cush.  806 

People  V.  37  111.        480,  670, 

748 
R.  V.  2  C.  &  P.  589 

R.  17.  6  C.  &  P.         161,  886, 

888,  840 
V.  State,  81  Ind.  5 

9.  State,  88  Iowa,  618 


Murray,  Com.  v.  2  Ashm.       177,  181, 

742,  768,  896 
People  p.  10  Cal.  196,  605 
People  V.  41  Cal.  628  a 

R.  p.  6  Cox  C.  C     6,  110, 

122 

State  9.  16  Me.  298 

V.  State,  86  Tex.        488,  440 

Murton,  R.  9.  8  F.  &  F.  878,  882 

Myers,  People  v.  20  CaL  665 

V.  Sute,  88  Tex.  694 


N. 


Nash,  Sute  v.  7  Iowa,  742,  748 

Ned  9.  Sute,  7  Porter,   864,  872,  888, 

JB91 
Neeley,  SUte  9.  20  Iowa,       440,  618, 

681,  606 
Neills,  Com.  9.  2  Brew.  190,  888 

Nelms  9.  Sute,  18  S.  &  M.  772 

Nelson  9.  Sute,  7  Humph.  744,  746 
Nesbit  9.  Bute,  48  6a.  689,  773 

Nettlebush,  SUU  v.  20  Iowa,  770 
Neville,  Sute  v.  6  Jones,  407,  586 
Newcomb  v.  Sute,  87  Miss.  695 

Newton,  R.  v.  12  Q.  B.  891 

Nicholas,  R.  9.  7  C.  &  P.  849,  852 
Nichols  9.  Allen,  8  C.  &  P.  184 

Com.  9.  10  Mete.  85 

Nisbett,  ex  parte,  8  Jurist,  246 

Nixon  9.  People,  2  Scam.        869,  876 
People  9.  N.  Y.  38 

Noakes,  R.  9.  4  F.  &  F.  164 

Noles  9.  Sute,  26  Ala.  227,  540 

Noon,  R.  9.  6  Cox  C.  C.  33 

Norkot's  case,  14  Ho.  St  Tr.  681 
Norris,  Sute  9.  1  Hay.  468 

North  9.  Smith,  10  Com.  B.  N.  S.  118 
Norton,  People  9.  8  Cowen,  843' 

9.  Sewell,  106  Mass.    87,  887 
Norvell,  Suto  9.  2  Yerg.  887 

Nugent  9.  Sute,  4  S.  &  P.       888,  892 


O. 


O'Brian  9.  Com.  6  Bush,  884 

O'Brien  9.  People,  48  Barb.  798 

R.  9.  2  C.  8c  K.         816,  819, 

822 

SUU  9.  3  Vroom,  6,  80,  94 
Oddy,  R.  9.  5  Cox  C.  C.  699 

Offord,  R.  9. 3  C.  8c  P.  564 

Offktree  9.  Sute,  28  Ala.  667 

Oloott,  People  9.  2  John.  Ca.  877 
Olds,  Com.  9.  6  Little,  884 


TABLE  or  CASES. 


OiiTor  V.  SUte,  17  Ala.       913  a,  414, 

480,  485,  617,  640 

State  V.  2  HottBt.  197,  227,  244, 

250,  259,  284,  285,  287,  742 

O'Mara  «.  Com.  75  Penn.  St.        194, 

658,  660,  671 
O'Neal,  State  v.  7  Iredell,  695,  597 
ODeby'fl  case,  2  Stra.  455,  466 

O'NeU  V.  State,  48  Ga.  801 

Orrell  R.  v.  1  Dev.  845 

Ortwein,  Com.  v.  S.  Ct  Penn.        666 
Osborne  v.  People,  2  Parker,  700 

Osinciip  V,  Nicnolfl,  49  Barb.  125 

Ostrander,  State  v.  80  Mo.      193,  646 
Onlaghan,  B.  v,  Jebb,  898 

Owen,  R.  o.  1  Mood.  C.  C.  837 

Oxford,  R.  V.  9  C.  &  P.  564,  583 


P. 


Packard,  R.  v.  1  C.  &  M.  93,  164 

Pace,  Com.  v.  9  Leigh,  896 

Pftbiier,  R.  v.  Pamph.  728,  782 

R.  V.  1  N.  R  827 

Pargeter,  R  r.  8  Cox  C.  C.  6,  80,  81, 

97 
Park  V.  O'Brien,  28  Conn.  115,  125 
Parker  o.  Adams,  12  Mete.  121 

V.  State,  81  Tex.         412,  534 
Ptoks  V.  State,  26  Ark.  197 

Pamther,  Att.  Gien.  v.  3  Brown 

0.  C.  665 

Parrott  r.  Wells,  15  Wall.  88 

Paraona  v.  State,  25  Ala.  885 

Pasaej,  R  v.  7  C.  &  P.  334 

Pate  V.  People,  8  Gibnan,  646 

Padence,  R.  o.  7  C.  &  P.        227,  242, 

259 
Patten  v.  People,  18  Mich.    208,  419, 

548,  545 
Pattenon  v.  People,  46  Barb.        580, 

606,  658,  694 
State  9,  45  Vt.       419,  547, 

657,  766 
Payne  v.  Com.  1  Mete.  (Kj.)         606 
People  V,  8  Cal.  533,  540 

R  V.  1  M.  C.  C.  R  237 

Pearson,  R  v.  2  Lew.  407 

Feel,  R  V.  2  F.  &  F.  749 

PeiflW,  Com.  v.  3  Harris,  867 

Pelham,  R  v.  8  Q.  B.  73,  76,  83, 140, 

214 

I^ton  p.  Browne,  1  Sid.  291 

Perex,  U.  &  «.  9  Wheat.         875,  895 

Peri^int,  R  v.  4  C.  &  P.  385 

R  V.  9  C.  &  P.  748 

B.  V.  2  M.  C.  C.  759 


Perry  0.  State,  43  Ak.  5 

Peters,  State  v.  Rice's  Dig.      670,  671 

Pfomer  v.  People,  4  Park.  606 

Phelps,  R  v.  1  C.  &  M.   227,  259,  266 

Phillips  V.  Com.  2  Duvall,  488 

R  V.  Woodhnll's  Tr.         679 

State  V,  3  Jones,  195 

State  V.  24  Mo.  718 

Phillpot,  R  V.  2  £ng.  L.  &  £.  77,  185 

Pickard  v.  Sears,  6  A.  &  £.  292 

Pieffer  v.  Com.  8  Harris,  895 

Pierce  r.  Windsor,  2  Sprague,  87 

Pierson  v.  State,  12  Ala.         480,  664 

Pike,  R  V.  8  C.  &  P.  747,  759 

V.  State,  49  N.  H.       .  195,  573 

Pine,  People  v.  2  Barb.  566,  571 

Pirtle  V,  State,  9  Humph.  191 

Pitcher,  People  r.  15  Mich.  710 

Pitman  v.  State,  22  Ark.         698,  695 

Pitts  V.  Gaines,  1  Stra.  110 

•       R  v.  1  Car.  &  Mar.         366,  369, 

874.  812 

t^.  State,  43  Missis.  629,  641,  728 

Plucknall  v.  Wilson,  5  C.  &  P.      118, 

123 
Plummer's' case,  1  Hale,      55,  56,  65, 
•  202 

Plnmmer  v.  Com.  1  Bush,  388 

R  V.  1  C.  &  K.  75,  183,808 
PocockRv.l?  Q.B.  82 

Polk  V.  State,  19  Ind.  667 

Poll,  State  V.  1  Hawks,      747,  755, 

768 
Pomeroj,  Com.  v.  Appendix  to 

this  Tolume,  666 

Pond  V.  People,  8  Mich.      213  a,  419, 

480,  511,  580,  582,  539,  541,  549, 

550,  606 
Pope,  Com.  V.  108  Mass.  674,  684 

Populus,  State  v.  12  La.  An.  895 

Porter,  R  v.  12  Cox  C.  C.    227,  283, 

259 
R  V.  L.  &  C.  73,  76,  140, 

214 
State  r.  84  Iowa,        646,  658, 

678,  679,  767 
Potter,  People  v.  5  Mich.  177 

Poulton,  R.  r.  5  C.  &  P.     808, 807, 

688 
Powell  V.  State,  5  Ind.  888 

V,  State,  19  Ala.  *  695 

Power,  Com.  v.  7  Mete.  840 

Preble,  R  r.  1  F.  &  F.  277 

IVeslar,  State  v,  8  Jones  N.  C.    78,  75, 

83,  871,  375 
Presses  v.  Wirtly,  8  Allen,  125 

IVeston,  State  v.  25  Miss.       893,  431 
Price,  R  V.  7  C.  &  P.  416 


TABLE  or  CASES. 


Pmce,  R.  V.  8  C.  &  P.  262,  296 

r.  State,  86  Miss.  671 

Pridgen  v.  Sute,  31  Tex.  606,  695 

Priester  r.  Augley,  5  Rich.  540 

Prince,  Sute  v.  63  N.  C.  870 

Pritchett  v.  State,  22  Ala.  606,  616, 

695 

Pugh  9.  Griffith,  7  A.  &  E.  294 

Purchase,  Com.  v.  2  Pick.  876,  887 


Q. 


Quesenberry  v.  State,  3  Stew.     606, 

614,  615 


Ramsay,  State  v,  5  Jones,  481 

Randall,  Com.  v.  4  Gray,  Mass.  165 
Rankin,  State  v,  4  Cold.  811 

Rapp  V,  Com.  14  B.  Monr.  898,  694 
Rash,  State  v.  12  Ired.       693,  700, 

725 
Rasnick's  case,  2  Ya.  Ca.  341 

Ratcliffe  v.  Burton,  8  Bos.  &  Pull.  290 
Rathbun,  People  v.  21  Wend.  710 
Ray  V.  SUte,  15  Geo.  893 

Raymond,  State  v.  20  Iowa,  700 

Read  v.  Edwards,  17  C.  B.  125 

Reagle,  People  v,  6  Barb.  877 

Real  V.  People,  42  N.  Y.  843 

Reany,  R.  v.  7  Cox,  758,  754,  768 
Rector,  People  v.   19  Wend.      546, 

694 
Reddick,  State  v.  7  Kan.  197,  900 
Redman,  State  v.  17  Iowa,     197,  883, 

900 
Reed  o.  Northfield,  13  Pick.  874 

V.  State,  16  Ark.  797 

Reeves,  R.  v.  9  C.  &  P.  305 

Reidel,  State  v.  26  Iowa,  603 

Reins  v.  People,  30  111.  552 

Renton,  State  v.  15  N.  H.  599 

Repsher  v.  Wattson,  5  Harris,  124 
Reuck  V.  McGregor,  8  Yroom,  260 
Rew*8  case,  Kel.  382 

Reynolds  v.  Clarke,  2  Ld.  Ray.  100 
Rhodes  v.  Com.  12  Wright,  186 

Richards,   State  v.  39  Conn.       566, 

583 

Ridley,  R.  t;.  2  Camp.         78,  135, 186 

Riggs  V.  State,  26  Miss.  792,  846 

V.  State,  SO  Miss.  670 

Rigmardon,  R.  v.  1  Lewin,     6,  54,  99, 

155,  813 

Riley  v.  State,  9  Humph.  177 

U.  S.  V.  5  Blateh.  875 

XXXYl 


lUppv,  State  V.  2  Head,         514,  606 

Ritchev  r.  West,  28  IlL  143 

Roach  V  State,  34  Ga.  482 

Roane,  State  v.  2  Der.       9,  164,  207, 

213  0,260,538,637,538 

Robbins  v.  State,  8  Oh.  St     743,  746 

Roberto  v.  People,  19  Mich.  684 

R.  V.  4  Cox  C.  C.  250 

V.  State,  3  Ga.  571,  677 

State  V,  1  Hawks,  400,444-6 

V.  State,  14  Mo.  227,  280 

Robertson  v.  State,  42  Ala.  900 

V.  State,  30  Wise.  197 

Robinson,  Com.  v.  Thach.  Cr.  Ca.  594 

State  r.  Pamph.  703 

Rogers,  Com.  v.  7  Mete.        564-666, 

571,  575,  583,  666 
Ross,  State  r.  2  Duteh.  419 

State  0.29  Mo.  342,862 

U.  S.  V.  1  Gailison,  201,  338 
Rothwell,  R.  V.  12  Cox  C.  C.  393 
Rowe  V.  Young,  16  Ind.  119 

Rowley,  R.  o.  1  Hale,  406 

Rowtoh,  R.  V.  I^igh  &  C.        593,  694 
Rulo  V.  State,  19  Ind.  888 

Ruloff  i;.  People,  45  N.  Y.     201,  SS8, 

533,  537,  708 

People  0.  8  Parker,  628 

People  V,  4  E.  P.  Smith,  18 

N.  Y.  629 

Rush,  State  V.  12  Ired.  598 

Russell,  R.  V.  Tayl.  Med.  J.  734 

R.  V.  1  M.  C.  C.         817,  836 

Russen  v.  Lucas,  1  C.  &  P.  293 

Rutherford,  State  v.  1  Hawks,  9, 213  a, 

861,  488,  687,  638 
RyUn,  State  v.  13  Minn.  845 

Ryland,  R.  o.  L.  R.  1  C.  C.       74,  77, 

134 


S. 


Sackett,  Com.  v.  22  Pick.        694,  696 

Salisbury,  R.  v.  Plowd.  329 

Samuel  v.  Payne,  Doug.   227,  261,  266 

State  V.  3  Jones,         407,  536 

Sanchez  v.  People,  8  E.  P.  Smith,  835 

Sandys,  R.  o.  1  C.  &  M.  847 

Sanford  v.  Nichols,  IS  Mass.  250 

State  V.  43  Cal.  760 

Sarah  v.  State,  28  Miss.  807 

Satterwhite  v.  State,  28  Ala.  655 

Saunders,  R.  i;.  7  C.  &  P.    74,  77,  134 

R.  V.  Plowd  343 

t^.  State,  37  Tex.  678 

Sawyer,  R.  v.  1  Russ.  316,  806 

r.  State,  35  Ind.  407 

Scaife,  R.  v.  1  M.  &  R.  775 


TABLB  OF  CASKS. 


Scates,  Sute  p.  5  Jones  N.  C.  360, 862, 

641 
Sclmier  v.  People,  23  HI.  493,  497, 602, 

694 
Schoenwidd  v.  State,  81  Mist.  646 
Schoeppe,  Ck>m.  v.  PampAi.  728,  788 
SchryTer,  People  v.  8  Hand,  42 

N.  Y.  668,  666 

Scholtz,  U.  S.  V.  6  McLean,  664,  666, 

688 

Scoggins  V.  People,  87  CaL     694,  696 

Scott  V.  Com.  4  Mete.  678 

*v.  London  Dock  Co.  3  H. 

&  C.  100 

State  V.  4  Ired.        31,  602,  680 

Sute  V.  12  La.  An.        886,  742 

Seribner  v.  Kellejr,  88  Barb.  1 26 

Scully,  B.  r.  1  C.  &  P.  414,  606,  688, 

607 
Seaborn  v.  State,  20  Ala.  671 

Sean  e.  Dennis,  106  Mass.  874 

Seibert,  Com.  v.  MS.       608,  606,  610 
Self  8  case,  1  East  P.C  186 

Selfridge's  Trial,  Appendix,  4,  218  a, 

609,  677 
Sellen  v,  Norman,  4  C.  &  P.  187 

Sellers,  R.  v.  Car.  C.  L.  766-769 

Seliis.  R.  V.  7  C.  &  P.  308 

'     R.  V.  1  Mood.*  C.  C.  808 

Selten,  R.  v.  11  Cox,  463,  468 

SeWidge  v.  State,  80  Texas,  837 

Semayne's  case,  Cro.  Eliz.  286 

6  Co.  649 

Senior,  R.  v.  1  Mo.  C.  C.        148,  808 
Shaffer  v.  Sute,  27  Ind.  882 

Slufiner  r.  Com.  72  Penn.  St.     186, 

787 
Shanly,B.  &  A.  R  R  v.  107  Mass.  87 
Shaip  V.  Cropsey,  11  Barb.  184 

V.  Sute,  19  Oh.  St  682 

Shaw  V.  Charitie,  8  C.  &  K.  278 

R.  V.  6  C.  &  P.       487,  489,  670 
Shea  r.  R.  R  44  Cal.  121 

Sheen,  K  r.  2  C.  &  P.  797 

Sheere  v.  Bnx)kes,  2  H.  Bl.  292 

Sheldon  v.  Clark,  1  Johnson,         660 
Shelton,  Sute  v.  2  Jones,  767 

Shepherd   v.  People,   11    £.  P. 

Smith,  877 

R.  V.  9  Cox  C.  C.      74,  77, 

129,  184 
Shepperd,  Sute  v.  7  Conn.  186 

Sher^  V.  Barclay,  4  Sneed,  126 

Sherman,  Sute  v.  Pamph.  786 

Sherry,  Com.  v.  App.  MS.  190 

Shipley  v.  Fifty  Associates,  106 
Mass.  100 


Shippey  v.  Sute,  10  Minn.    898,  488, 

496,  614,  540,  670,  671 
Sholes,  Com.  v.  18  Allen,  887 

Shorter  v.  People,  4  Barb.  2  Comst. 

600,  604,  618,  629, 680, 688, 6(f8,  694 
Shoultz,  Sute  V.  26  Wise.  177 

Shuler,  People  v.  28  Cal.  646 

Sbultz  V.  Sute,  18  Tex.  646 

Silvos  V.  Sute,  22  Ohio,  658 

Simmons,  SUte  v,  6  J.  L.  201 

Simon,  SUte  v.  50  Mo.  746 

Simons  v.  Henry,  89  Me.  148 

Simpson,  R.  v.  1  Lew.  C.  C.  161 

R.  V.  Willcock's  L.  Med.  145 
Sims,  Sute  v.  2  Bail.  895 

Sizemore,  SUte  v.  7  Jones,  449 

Skeet,  R.  v.  4  F.  &  F.  202, 884, 887, 840 
Skelton,  SUte  v.  2  Jones,  744 

Slaughter  v.  Com.  11  I^igh,  177, 198, 

440 

V.  SUte,  6  Humph.  862 

Sloan,  State  o.  47  Mo.     616,  552,  694 

Smith  V.  Brazelton,  1  Heiskill,         18 

V.  Com.  1  Duv.  578,  667 

V.  Com.  21  Grat.  628 

Com.  r.  Smith's  Laws,       410, 

541,  584,  725 
v.  Com.  14  S.  &  R  819 

V.  Jeffries,  9  Price.  650 

People  V.  2  C.  H.  R  608 

R  0.  4  Black.  Com.  218 

R  V.  2  C.  &  P.  78,  140 

Kv.S  C.  &  P.       78,  187, 189, 
438,  440,  442,  486,  498 
R  V.  8  Cox  C.  C.  881 

R.  V,  11  Cox  C.  C.        6,  81,  95 
R.  V.  4  F.  &  F.  893 

R  0.  L.  &  C    78,  78,  182,  189, 

181 
R.  V,  1  Mood.  797 

V.  SUte,  9  Ala.  608 

State  v.  88  Conn.  195 

V,  Sute,  49  Ga.  449 

Sute  V.  82  Me.  6 

Sute  V.  53  Mo.     196,  666,  862 
V,  Sute,  8  Reding  (Me.)  41, 55, 

•   810 
SUte  V.  10  Rich.  Law,  S.  C.  5, 

606,  613 

State  V.  2  Strobh.  42,  65 

V.  Sute,  1  Yerg.  468 

Smothers  v.  Hanks,  84  Iowa,  148 

Snow  V.  Housatonic  Co.  8  Allen,   874 

R.  17. 1  Leach,  422,  428 

Soares,  R  r.  R.  &  R.  887 

Somerset,  R.  v.  19  St.  Trials,         848 

Souther  v.  State,  7  Grat         186, 186 

Southey,  R.  v.  i  F.  &  F.  683 

xxxvii 


TABLE  OF  CASES. 


Spann  v.  State,  47  6a.  583 

Sparks  v.  Com.  8  Bodb^  88 

Spear,  State  o.  6  Mo.  887 

Spence,  R.  v.  1  Cox  C.  C  80,  81 

Spencer,  B.  v.  10  Cox  C.  C.  143 

State  v.lZab.  177,180,564, 

581,  583,  665 
Speny  v.  Com.  9  Leigh,  890 

Spier,  State  v.  1  Dever.  864,  869 

Spiller,  R.  V.  5  Car.  &  P.  148, 151, 814 
Spilling,  R.  o.  2  M.  &  R.  152 

Spofforcl  V.  Harlow,  3  Allen,  118 

Sprague,  People  v.  6  Parker  C.R.  564, 

566 
Sqnaires,  State  v.  2  Not.  837 

Squire,  R.  v.  1  Rnss.  74, 136 

Stampe,  Tuberville  v.  1  Ld.  Ray.    85 
Standifer,  Sute  v.  5  Porter,  50 

Standley,  R.  v.  R.  &  R.  884 

Stannard,  R.  o.  7  C.  &  P.  592 

Staples,  People  v,  47  N.  H.     710,  615 
Starke,  State  v.  Strobb.  665 

Starkey  v.  People,  17  111.  746 

People  V.  17  111.  768,  771,  774 
Starling,  State  v.  6  Jones  N.  C.  666 
Starr,  State  v.  38  Mo.  177 

State  V.  88  Miss.  393 

Staten  v.  State,  80  Bliss.        582,  588, 

536,  539 

Staup  V.  Com.  74  Penn.  660 

Stedman,  R.  v.  Fost.  205,  426 

Steel,  R.  V.  12  Cox,  .  756 

Stein  V.  State.  87  Alab.  '    88 

Stevens  v.  Boxford,  10  Allen,         374 

V.  State,  81  Ind.         579,  667 

Stevenson's  case,  19  St  Tr.    249,  293 

Stevenson,  R.  v .  2  Leach,  890 

Steventon,  People  v.  9  CaL  195 

Stewart,  People  v,  28  CaL  592 

R.  t7.  R.  &  R.  827 

V.  Sute,  1  Ohio  St.  181,  440, 

480,  482,  488,  510 

V,  State,  15  Ohio  St         895 

Stiles  V.  Cardiff,  83  L.  J.  Q.  B.      125 

Stockdale,  R.  v,  2  Lew.  817 

Stockdale's  case,  1  Lewin,       877,  880 

Stocking  V.  State,  7  Ind.  688 

Stockley's  case,  1  East  P.  C.  C.     249 

Stoddard,  Com.  v.  9  Allen,  797 

Stoffer,  State  v,  15  Ohio  St   440,  482 

Stokes  V.  People,  58  N.  Y.     658,  671 , 

674,  694,  695 

R.  P.  8  C.  &  K.    564,  665,  666 

9.  R.  6  C.  &  P.  895 

v.  Stote,  18  Geo.  5 

Stone  V,  Carr«  3  Esp.  134 

9.  State,  4  Humph.  697 

Sute  o.  2  Scam.  880 


Stonecifer,  People  v.  4  Cal.  440 

Sute  V.  6  CaL        482, 483, 

65S 
Stout  V.  People,  3  Packer,  701 

People  V.  4  Parker,  598 

Stow,  Com.  V.  1  Mass.  647 

Stroud,  R.  V.  1  C.  &  K.  797 

Sturtevant,  Com.  i;.  Appendix,     646, 
648,  672,  675,  683,  684,  685,  687, 

70S,   705 
Sullivan,  People  v.  3  Seld.      88,  449, 

488 
R.  V.  C.  &  M.  552 

R.  o.  7  C.  &  P.        164,  165 
p.  Scripture,  3  Allen,     116, 

125 
Sumner  v.  State,  5  Black£  646 

Suydam  v.  Grand  St  R.  R.  41  Barb. 

118 
Swan  V.  Sute,  4  Humph.  177,  181 
Swift  V.  Sute,  14  La.  497 

Swindall,  R  V.  2  C.  &  K.   6,109,111, 

124,  378 


T. 


Tachanatah,  SUte  v.  64  N.  C.       440 
Tackett,  Sute  vl  1  Hawks,    898,  400, 

606,  612 

V.  Sute,  4  Terg.  '  227 

Tannan,  People  v.  4  Parker,  810 

Taylor,  R.  o.  5  Bur.  482 

R.  V.  4  Cox  C.  C.         665,  666 

R.  0.  7  C.  &  P.  237 

R.  V.  1  Leach,  342 

R.  V.  2  Lew.  422 

V.  Sute,  48  Alab.  398 

U.  S.  0.  5  McLean,  101 

Teal  V.  State,  22  €ra.  514 

Tefil  V.  Wilcox,  6  Kan.  148 

Temple  i;.  Peoole,  4  Lans.       518,  548 

Templeton  v.  People,  27  Mich.       690 

V.  State,  27  Mich.  725 

Terrell,  Sute  v.  1 2  Rich.  746 

Terry,  Mut  Ins.  Co.  v.  15  Wal.     579 

Tessymond's  case,  1  Lew.  92, 154 

Thawley,  State  v.  4  Har.        608,  624, 

•  694 

Thomas  v.  Kenyon,  1  Daly,  100 

V.  Morgan,  1  C,  M.  &  R.    1 25 

R.  V.  7  C.  &  P.  244,  422, 

439 

R.  V.  1  Russ.  219 

V.  Winchester,  2  Seld.  87, 887 

Thompson's  case,  KeL  202 

Thompson,  Com.  r.  6  Mass.  150 

V,  Com.  1  Mete.  333 


TABLE  OF  OASES. 


Thompson,  R.  o.  1  Moody  C.  C.    237, 

282,  256 

r.  SUte,  25  Ala.  205,  444 

V.  State,  26  Ark.         197 

Statte  17.  9  Iowa,  485 

V.  State,  26  Tex.  824 

State  V.  Wright  R.       646 

Tboroaghgood  v.  Bryan,  8  C.  B.     124 

Thurbom,  R.  v.  1  Den.  505,  530 

Thnrlow,  Com.  v.  24  Pick.  650 

TiUej,  State  v.  8  Ired.    485,  488,  440, 

605 
TlUotson,  State  v.  7  Jones,  891 

Timmins,  R.  v*  7  Car.  &  Payne,  6,  54, 

109 
Tokr  V.  State,  16  Oh.  St.  716 

Todhey,  State  v.  2  Rice's  Dig.    4,  88, 

181,424 
Tooley's  case,  2  Ld.  Raym.    237,  280, 

295 

Towers,  R.  v.  12  Cox  C.  C.  872 

Towie,  R.  V.  R.  &  R.  842 

Town  V,  Lamphire,  87  Yt.  125 

State  V.  Wright's  Oh.  R     197, 

887,  900 
Towne,  Carter  v.  98  Mass.  87 

Townley,  R  v.  8  F.  &  F.  568,  588 
Townsend,  State  o.  5  Haning^  252 
Tozier,  Sute  v.  49  Maine,  595 

Traitor's  case,  Pamph.  632 

Trainer,  R  v.  4  F.  &  F.  96 

Tranter,  R.  V.  Stra.  212,427 

Travers,  U.  8.  v.  2  Wheel.  C.  C.      4, 
218  0,225,280,279,898 
TreeTe,  R.  o.  2  East  P.  C.       76,  140, 

214 
TriHoe,  R.  v.  1  C.  &  Mars.  808 

Taberfield,  R.  v.  L.  &  C.  597 

Tucker  v.  Newman,  1 1  Adol.  &  £L 

100 

Tnckett  o.  The  State,  8  Yerg.        248 

Toller,  Sute  p.  84  Conn.  895 

Tolley  V.  People,  6  Mich.  197 

Tapper  v.  Clark,  48  Vt.  1 25 

Turley  r.  Thomas,  8  C.  &  P.  118 

Tamer,  R.  v.  4  F.  &  F.  202,  840 

R.  v.  5  Manle  &  SeL  650 

V.  Stote,  28  Missis.  798 

Sute  V.  Wright,    6,  180, 194, 

660,  668 
Toms  V.  Com.  6  Mete.  786,  828 

Tweedy,  State  v.  5  Iowa,    485,  657, 

658 
TwitcheU,  Com.  o.  1  Brewst.  198, 592, 

679,  688,  688 
Tyler,  R.  o.  8  Car.  k  P.  827,  nSS 
Tyner  v.  Stale,  5  Homph.       628,  710 


U. 


Udderzook,  Com.  p.  Appendix,     684, 

689,  690,  708 
Underwood  v,  SUte,  25  Tex.  449 
Upham,  State  v.  88  Maine,  595,  655 
Upton,  Sute  p.  20  Mo.  197,  900 

Urias,  People  v.  12  Cal.  195 


V. 


Vaidon,  Com.  v.  12  Grat.       440,  482, 

488 
Valencia,  People  v.  18  Cal.  819,  857 
Van  Butchell,  R.  p.  8  C.  &  P.       146, 

746,  768 
Vance  v.  Com.  2  Va.  Ca.      564,  566, 

588 
Sute  V.  17  Iowa,  88,  589,  540 
Vann,  R  ».  8  Eng.  L.  &.  E.  77 

Vamey,  Suto  v.  8  Boston  Law 

Rep.  195 

Vass  V.  Com.  8  Leieh,  770 

Vanghan  i;.  Com.  2  va.  Ca.  50 

R.  V.  9  B.  &  S.  219 

R.  V.  1  Cox,  564 

SUto  V.  29  Iowa,  888 

Vaux's  case,  326 

Vawter  v.  SUte,  7  Blackf.  815 

Verrill,  Sute  v.  54  Me.  195,  197,  900 

Vincent,  Sute  v.  24  Iowa,     608,  640, 

652,  658 
IHrginius  case,  490 

Voke,  R.  V.  R  &  R.  700 

Vrooman  v.  Lawyer,  18  Johns.      125 
Vyse,  R.  r.  8  F.  &  F.  566 


W. 

Wade,  Com.  v.  17  Pick.  898 

Wagner,  Sute  p.  61  Me.  767 

Wagstaffe,  R.  v.  10  Cox  C.  C.       79, 

181 
Wait,  The  Governors  of  Bristol 

Poor  v.  1  Ad.  &  E.  244 

Wakeman  v.  Robinson,  Bing.         125 

Walker,  R.  v.  1  C.  &  P.         109, 878 

R.  V.  Dears.  C.  C.  255 

V.  Sute,  26  Ind.        670,  882 

V.  State,  87  Tex.       652,  742 

Wall  V.  SUte,  18  Tex.  195 

Wallace,  People  v.  9  Cal.  195 

Wallis,  R.  v.  Salk.  842 

Wabh,  People  v.  48  Cal.    548,  548, 

549 
WaUton  V.  Com.  16  B.  Mon.         742 


TABLE  OF  CASES. 


Walter  p.  People,  82  N.  Y.  666 

Walters,  Com.  c.  8  Wright,  899 

t;.  People,  6  Parker,  700 

R.  V,  1   C.  &  M.    182,  185, 

804,  877 
R.  p.  12  St.  Tr.  i65 

Walthain,  R.  v.  8  Cox,  886 

Walworth,  People  v.  N.  Y.  1 74 

Wiird's  case,  1  East,  162 

Warder  v.  Bailey,  4  TanDt.  219 

Wardroper,  R.  v.  8  Cox  C.  C.       881 
Warner,  R.  v,  R.  &  M.  C.  C.      202, 

296 

U.  S.  r.  4  McLean,  101, 102, 

104,105,882,885 

Warren,  People  r.  1  Parker  C.  R.    50 

R.  p.  R.  &  R.  C.  C.         140 

V.  Sute,  4  Cold.  177 

Wasden  v.  Sute,  18  Geo.  668 

Washington  v.   State,  86  Ga.     201, 

904 
Waterhouse,  State  v.  1  M.  &  Y.  871 
Waterman,  Sute  v.  1  Nev.  646 

Waters,  R.  r.  2  C.  &  K.  1  Mood.    797, 

808 

R.  V.  6  C.  &  P.         875,812 

R.  p.  7  C.  &  P.  815 

R.  p.  T.  &M.       74,  78,  185 

Watkins,  State  p.  9  Conn.     598,  725, 

726 

State  p.  27  Iowa,  195 

Watson,  R.  v.  W.  &  St.  Med.  J.    588 

Wavde  p.  Carr,  2  D.  &  R.  118 

Webb,  People  r.  88  Cal.      878,  888, 

895 
Webb's  case,  1  M.  &  R.     148,  152, 

882,  886,  888 

Webster,  Com.  p.  5  Cush.  Pamph. 

592,  594,  597,  684,  646,  655,  670, 

671,  675,  679,  688,  688,  818 

Weeks.  People  v.  L.  &  C.  700 

Weij^hhurst  v.  State,  7  Md.     196, 898 

Welburn,  R.  p.  1  East,  746 

Welch  p.  Lawrence,  2  Chit.    117, 119 

p.  State,  50  Ga.  900 

Welden  p.  R.  R.  5  Bosw.  125 

Welling  p.  Judge,  40  Barb.  115 

Wellington  v.  Downer  Ker.  Oil  Co.  87 

Wells,  State  p.  Coxe  R.  592 

Wentworth,  State  p.  87  N.  H.        698 

Wesley  p.  State,  87  Miss.      498,  502, 

517  0,568,605,619,895 

West,  R.  p.  2  Car.  &  K.  808,  809 

0.  State,  1  Wise.  649 

Whaley  p.  State,  11  Ga.  704,  710 

Whalley,  R.  p.  7  C.  &  P.  242 

Wharton,  State  p.  Pamph.      728,  788 

Wheat  V.  State,  6  Mo.  650 

Xl 


WheaUy  R.  r.  1  W.  Bl.  84 

Wheeler  p.  Brant,  28  Barb.  125 

p.  Whiting,  9  C.  &  P.       276 

White,  Com.  p.  6  Binney,      195,  824, 

827,  828 
People  p.  14  Wend.  594,  597 
R.  p.  4  F.  &  F.  646 

R.  p.  Russ.  &  R.  834 

p.  State,  16  Tex.  195 

Whiteford  p.  Com.  6  Rand.   177,  180, 

181,  190 

Whitely's  case,  1  Lew.  430 

Whithorne,  R.  p.  8  C.  &  P.    148,  202, 

,  297 

Whitley,  Com.  p.  1  Brewst.  407 

p.  State  88  Ga.  765 

Whitworth,  R.  p.  1  F.  &  F.  747 

Wicks,  Com.  p.  2  Ya.  Ca.  195 

Wier,  R.  p.  B.  &  C.  296 

Wigg,  R.  p.  1  Leach.  401 

Wiley  p.  Slater,  22  Barb.  1 25 

p.  State,  1  Swan,  895 

Willbrand  p.  Eighth  Ave.  R.  R. 

Bosw.  118 

Willey  p.  State,  46  Ind.  818,  857 

Williams,  Com.  p.  2  Ashm.    742,  746, 

748,  864,  869 
0.  E.  Ind.  Co.  8  East,     87, 

88 
V.  Hutchinson,  8  Comst.  1 84 
People  p.  82  Cal.  504 

People  p.  48  Cal.         589  c. 
V.  People,  54  111.  694 

People  p.  8  Parker,         726 
R.  p.  1  C.  &  K.  826 

R.  p.  R.  &M.C.  C.  R.  218  a, 

248,  588 
p.  Richards,  8  C.  &  K.  Ill 
State  p.  8  Heisk.  514,  580 
r.  State,  4  III.  388 

State  p.  29  Iowa,  780 

State  p.  7  Jones  N.  C.  637, 

818 

State  p.  68  N.  C.  768 

U.  S.  p.  1  Cliff.  C.  C.     688 

Williamson,  R.  p.  8  C.  &  P.    148,  147 

R.  P.  iCoxC.  C.  366,874 

Willis  p.  People,  5  Tiff.  566 

State  P.  68  N.  C.  658 

Willoughby,  R.  p.  1  East,       439,  447 

Wilson,  Com.  p.  2  Cush.  690 

Com.  p.  1  Gray,         605,  694 

State  p.  88  Conn.       204,  418 

State  p.  28  La.  An.  746 

Wiltberger,  U.  S.  p.  8  Wash.  C.  C. 

9,  898,  480,  493,  502 
Windsor,  State  p.  5  Harr.  588 

Winter  r.  State,  20  Ala.  646 


TABLE  OF  OASES. 


People  V.  29  CaL  690 

irMdom,  8tote  v.  8  Porter^  598 

Wiie  V.  Stole,  2  Kansas,        605,  606 
Wm  9.  Stote,  €  Cold.  807,  809 

Wdf  V.  Stote,  19  Oliio  St.     252,  295 
Wood,  State  v.  53  K.  H.  818 

Woodcoek,  R.  v.  1  Leach,  746 

Woods  V.  Sute,  48  Miss.        879,  895 
Woodades  o.  State  2  Howard's 

Miss.  S8, 181,  670, 671, 748, 889, 848 
Woodward,  Com.  v.  102  Mass.  509 
Wootf  V.  Chalker,  81  Conn.  125 

WoGfaner,  B.  v.  1  M.  C.  C.  R.  288, 

258 
Woollen  «.  Dftwkins,  2  C.  B.  418,  553 
Wonterv.  49d  St.  R.B.,50N.Y.  121 
Worth  V.  GiDing,  L.  B.  2  C.  P.  125 
Wright,  B.  V.  9  C.  &  P.  303,  306 

V.  State,  9  Terger,  606 

Wri^,  B  9.  1  Lewin,  810 


Wroe  V.  State,  20  Ohio  St.    596,  765, 

769 
Wyckoff,  State  v.  2  Vroom,  330 


Y. 


Yates  V.  People,  82  N.  Y.       241,  521 
Ybanra,  People  v.  17  Cal.  742 

Yoe  V,  People,  49  HI.  830 

York,  Com.  v.  9  Metcalf,      393,  605, 

624,  625,  664,  670,  671 

Yonng  V.  Com.  6.  Bash,  597,  756 

B  V.  8  C.  &  P.    161,  885,  463, 

467 


Z. 


844 


Zen,  Penn.  v.  Add. 
Zellers,  State  v.  2  Halst.    609,  670, 

671 
Zephon,  Com.  v.  MS.  Phil. 


181 


THE  LAW  OF  HOMICIDE. 


THE  LAW  OF  HOMICIDE. 


CHAPTER  L 


'  GENERAL  CLASSIFICATION. 


L  IfimnRR,  §  S. 

Definition,  §  3. 
n.  Uanbuaughtkb,  §  i. 

Yoluntmry  roansUughtery  §  5. 

InvolanUnr  manslaughter,  §  6. 

in.  EZCCSABLB  HOMICIDS,  §  8. 

Definition,  §  8. 
lY.  JcrariFiABLB  Homicide,  §  9. 
Definition,  f  9. 

Distinction  between   excusable   and 
justifiable    homicide    now    disre* 
garded  in  practice,  §  9. 
T.  Certain   bequxbiteb  of  Homicide 

IX  6B2IBRAL,  §  11. 


1.  Deceased  must  be  shown  to  hare 

been   living  when   the   alleged 
blow  was  struck,  §  11. 

2.  The  wound  must  be  traced  to  the 

blow,  §  12. 

3.  The  homicide  must  not  have  beeft 

in  legitimate  public  war,  §  13. 

i.  There  must  be  proof  of  the  corput 
delicti,  §  14. 

9.  The  death  must  have  been  within 
a  year  and  a  day  from  the  in- 
jury, §  15. 


§  1.  Homicide,  at  comrpon  law,  is  divided  into  the  following 
heads : — 

I.  Murder, 
n.  Manslaughter. 

III.  Excusable  Homicide. 

IV.  Justifiable  Homicide. 

I.   MURDER. 

§  2.  Definition.  —  Murder,  as  usually  defined,  is  where  a  per- 
son of  sound  memory  and  discretion  unlawfully  kills  any  reason- 
able creature  in  being,  in  the  peace  of  the  commonwealth,  with 
malice  prepense  or  aforethought,  either  express  or  implied.^ 

§  8.  So  far,  however,  as  this  definition  is  distinctive  it  is  in- 
conclusive.    Murder  is  distinguished  from  other  kinds  of  killing 


^  3  Inst  47,  61 ;  2  Ld.  Raymond, 
1487 ;  1  Hale,  426;  1  Hawk.  ch.  31, 

1 


8.  8,  8 ;  Kel.  127 ;  Fost  256 ;  4  Blac. 
Com.  198 ;  Lewis  C.  L.  894. 

1 


§  8.]  THE  LAW  OF  HOMICIDE :  [CHAP.  I. 

by  the  condition  of  malice  ;  but  malice  is  a  term  which  requires, 
as  will  be  seen  in  the  next  chapter,  peculiar  exposition  and  lim- 
itation. It  may,  however,  be  here  incidentally  remarked  that  the 
necessity  of  a  further  definition  of  the  term  malice  is  not  obviated 
by  the  use,  in  the  definition  before  us,  of  the  words  "  unlawful  " 
and  "  wicked "  ;  for  manslaughter  may  be  "  unlawful "  and 
"wicked"  without  amounting  to  murder.  Nor  do  the  words 
"  prepense  "  or  "  aforethought "  relieve  the  definition  from  am- 
biguity. What  is  "  prepense  "  or  "  aforethought  "  ?  Can  the 
mental  processes  by  which  conclusions  are  reached  be  measured 
by  the  flow  of  time  ?'  Have  not  the  courts  agreed  in  holding 
that  all  acts  exhibiting  design  are  presumed  to  have  been  in- 
tended ;  and  does  not  intention  itself  include  prior  thought  ? 
Under  these  circumstances  we  must  hold  that  the  definition  just 
given,  authoritative  as  it  is,  does  not  exhaustively  describe  the 
offence  of  murder.  And  we  must  reach,  also,  a  second  conclu- 
sion: if  the  sagacity  of  our  jurists  working  on  this  important 
topic  for  so  long  a  series  of  years  has  been  unable  to  construct  a 
terse,  satisfactory  definition  of  homicide,  this  is  because  such  a 
definition  cannot,  from  the  nature  of  the  thing  to  be  defined,  be 
constructed.  In  order,  therefore,  to  understand  what  murder  is, 
we  must  study  the  subject  in  the  concrete.  When  each  partic- 
ular case  is  presented  to  the  jury,  terms  can  readily  be  found,  in 
aid  of  the  common  law  or  statutory  definition,  to  reach  the  merits 
of  such  case.  But  a  definition  which  is  large  enough  to  cover 
all  cases  in  advance  must  be  necessarily  so  general  that  each  of 
its  leading  terms  requires  a  new  definition  to  make  it  exact.^ 

^  On  this  point,  Bramwell,  B.,  in  his  dence  is  so-and-so.    Now  you  have  to 

testimony  before  the  Homicide  Amend-  consider  that  if  you  are  of  opinion  that 

ment     Committee     (London,     1874),  he  is  at  least  guilty  of  having  killed 

speaks  :  **  I  think  a  judge  who  knows  him,  whether  it  is  murder ;   and  that 

his  business  never  troubles  the  jury  depends  upon  the  extent  of  the  blows, 

with  needless  definitions,  but  he  deals  and  where  they  were  directed  to.    If 

with  the  particular  case  before  him,  you  think  he  intended  to  kill  him,  and 

and   says,  for  instance,  in  the  case  did,  it  matters  not  what  means  he 

which  I  have  put :  *  The  first  question  used ;  but  suppose  he  did  not  intend 

that  you  have  to  consider  is '  (forgive  it,    you    must  consider  whether  the 

%  sort  of  model  summing  up), '  did  the  means  used  were  likely  to  do  it/    If 

man  die  of  the  injuries  which  he  re-  yon  obsei^ve,  in  that  case  you  lay  down 

ceived?     The  doctors  prove  he  did.  no  definition  ;  you  assume  that  the 

The  next  question  is,  did  the  prisoner  jury  and  you  both  know  what  the  law 

commit  them  ?   As  to  which  the  evi-  is ;  or  you  tell  them  what  the  law  is  in 
2 


CHAP.  I.j  GENERAL  DEFINITIONS.  [§  4. 

n.   MANSLAUGHTER. 

§  4.  Definition.  —  Manslaughter  is  the  unlawful  and  felonious 

that  particular  case.  I  frankly  confess  discretion  who  takes  the  life  of  another, 
that  if  I  had  to  give  to  the  jury  a  defi-  and  exposes  his  own  to  consequences 
nition, '  First  of  ail,  gentlemen,  I  have  of  detection  and  punishment.  The 
to  tell  yoQ  what  homicide  is,  and  then  killing  must  be  also  unlatcful.  Here 
what  criminal  homicide  is,  and  then  we  have  one  of  the  features  of  the 
what  is  not  criminal  homicide,'  I  ex-  description  contained  in  the  Code,  but 
pect  the  jury  would  be  utterly  bewil-  without  the  faculty  which  it  affords  of 
derod.  It  is  my  duty  as  a  judge  to  ^determining,  by  a  reference  to  a  few 
inform  myself  of  the  meaning  of  the  preceding  pages,  whether  the  killing 
set,  and  not  to  trouble  the  jury  with  be  lawful.  The  person  killed,  to  con- 
a  definition  except  so  far  as  neces-  stitute  the  crime,  must  be  a  reasonable 
sary."  creature.    Neither  a  new-born  infant> 

Mr.  LiTingston,  in  his  Report  on  the  nor  an  idiot,  nor  a  madman,  nor  one 
Louisiana  Penal  Code,  says :  '*  Coke's  suflfering  in  the  delirium  of  a  fever,  or 
description  of  the  crime  is  the  one  stupefied  by  opium  or  liquor,  comes 
most  generally  sanctioned  by  decisions  within  this  part  of  this  description  ac- 
and  commentators.  It  is  this :  *  TV  hen  cording  to  the  plain  meaning  of  the 
a  person  of  sound  memory  and  dis-    words. 

crction    unlawfully    killeth   any  rea-        '*  Again , -who  19  inthe  king's  peace  f 
sonable  creature  in  being,  and  under    What  is  malice  aforethought  f    Is  there 
the  king's   peace,  with  malice  afore-    any  malice  that  is  afterthought  ?  What 
thought,  either  express  or  implied.'  ^    is  express  malice  f    When  shall  it  be 
Kow  suppose  a  jury  empanelled  to  try    implied  f    Thus  we  find  that  there  is 
ao  indictment  for  murder,  and  after    scarcely  a  word  in  the  descH-iption  of  a 
the  circumstances  of  the  case  have    crime  so  important  to  be  known,  that 
been  detailed  by  the  evidepce,  this    will  not  raise  at  least  a  doubt. in  the 
description  is  read  to  them,  and  they    mind  of  a  man  of  common  nnderstand- 
are  directed  by  the  court  under  the    ing ;  and  it  would  be  difficult,  perhaps, 
sanction  of  their  oaths  to  apply  it  to    to  prove  any  description  of  the  crime^ 
the  case.     There  is  scarcely  a  word  in    which  would  sufficiently  give  us  to  un- 
it that,  to  a  conscientious  man,  will  not    derstand  its  precise  meaning,  without 
afford  matter  for  serious  doubt.     The    a  reference  to  the  definitions  of  those 
perpetrator  must  have  been  of  sound    homicides  which  were  not  included  in 
memory  and  understanding.    What  a    it.    I  am  certainly  aware  that  most  of 
scope  does  this  give  for  equivocation  1    these  terms  have  been  expounded  by 
What  a  field  does  it  open  for  inquiry !    commentators  and  illustrated  by  de-. 
What  has  the  soundness  of  memory  to    cisions,  and  that  a  recourse  to  these 
do  with  the  act  ?    Be  the  faculty  ever    sources  of  information  would  teach  us 
80  imperfect,  how  does  it  affect  the    what  construction  the  best  lawyers  and 
guilt?     And   as  to    discretion,  if  a    judges  have  put  upon  them;  but  still 
sound  discretion  were  necessary  to  con-    the  evil  recurs.    There  is  no  source  to 
stitute  guilt,  no  one  could  be  guilty  ;    which  we  can  look  for  the  absolute 
for  surely  he  commits  the  highest  in-    certainty  on  which  the  conscience  of  a 

>  8  Iiut.  87. 
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killing  of  another,  without  any  malice,  either  express  or  implied.^ 
Manslaughter  differs  from  murder  in  this,  that  though  the  act 
which  occasions  the  death  be  unlawful,  or  likely  to  be  attended 
with  bodily  mischief,  yet  the  malice,  either  express  or  implied, 
which  is  the  very  essence  of  murder,  is  presumed  to  be  wanting ; 
and  the  act  being  imputed  to  the  infirmity  of  human  nature,  the 
punishment  is  ptoportionably  lenient.^    - 

It  is  no  defence  to  an  indictment  for  manslaughter,  that  the 
homicide  therein  alleged  appears  by  the  evidence  to  have  been 
committed  with  malice  aforethought,  and  was,  therefore,  murder ; 
but  the  defendant  in  such  case  may,  notwithstanding,  be  prop- 
erly convicted  of  the  offence  of  manslaughter.' 

§  5.  Voluntary  manslaughter.  —  Manslaughter  at  common  law 
is  of  two  kinds  :  1st.  Voluntary  manslaughter,  which  is  the 
unlawful  killing  of  another,  without  malice,  on  sudden  quarrel 
or  in  heat  of  passion.  Where,  upon  sudden  (juarrel,  two  persona 
fight,  and  one  of  them  kills  the  other,  this  is  voluntary  man- 
slaughter; and  so  if  they,  upon  such  occasion,  go  out  and  fight 
in  a  field ;  for  this  is  one  continued  act  of  passion.  So  also  if  a 
man  be  greatly  provoked  by  any  gross  indignity,  and  immedi- 
ately kills  hia  aggressor,  it  is  voluntary  manslaughter,  and  not 
-excusable  homicide,  not  being  se  defendendo.  In  these  and  such 
like  cases,  the  law,  kindly  appreciating  the  infirmities  of  human 
nature,  extenuates  the  offence  committed,  and  mercifully  hesi- 
tates to  put  on  the  same  footing  of  guilt,  the  cool  deliberate  act 
and  the  result  of  hasty  passion.^ 


jaror  ought  to  rest,  who  is  sworn  to 
decide,  and  the  definition  given  to  him 
as  the  text  of  the  law ;  he  has  a  right 
to  put  the  construction  which  his  un- 
derstanding adopts  upon  the  doubtful 
words;  and  there  are  cases,  too,  in 
which  the  expositors  to  whom  he  is 
directed  are  not  themselves  agreed, 
more  particularly  in  what  respects  the 
construction  of  malice,  express  or  im- 
plied, —  the  great  pivot  on  which  this 
definition  turns,  — and  one  of  which  it 
is  so  difficult  to  form  a  definite  idea, 
that  I  have  purposely  excluded  it  from 
the  description  of  this  offence  in  the 
Code." 
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\  1  Hale,  449 ;  1  Hawk.  c.  80,  s.  2. 

*  Ex  parte  Tayloe,  5  Cowen,  51; 
King  V.  Com.  2  Ya.  Cases,  78 ;  Com. 
9.  Bob,  4  Dall.  125  ;  State  v.  Tookey, 
2  Rice  S.  C.  Dig.  104 ;  Penn.  r.  Levin, 
Addison,  279 ;  State  r.  Travers,  2 
Wheeler's  C.  C.  506 ;  Com.  v.  Mitch- 
ell, 1  Va.  Cases,  716;  Parker,  J.,  Sel- 
fridge's  Trial,  158;  1  Hale,  449,  450, 
466  ;  3  Inst.  55  ;  1  Hawk.  c.  SO,  s.  2  ; 
vide  R.  V,  Mawgridge,  Kel.  124 ;  Post. 
290.  Vide  Lord  Cornwallis^s  case, 
Dom.  Proc.  1678 ;  2  St.  Tr.  780. 

*  Com.  V.  McPike,  3  Cush.  181. 

«  1  Hale,  449  ;  1  Bl.  Comm.  191 ; 
1  Hawk.  c.  SO,  8.  8 ;  Com.  v.  Drum,  58 


CHAP,  l]  general  dehnitions.  [§  8. 

§  6.  Involuntartf  manslauffht^r^  according  to  the  old  writers, 
is  where  death  results  unintentionally,  so  far  as  the  defendant 
is  concerned,  from  an  unlawful  act  on  his  part,  not  amounting  to 
felony,  or  from  a  lawful  act  negligently  performed/  Hence  it 
is  manslaughter  where  the  death  of  another  occurs  through  the 
defendant's  negligent  use  of  dangerous  agencies  ;  ^  and  so  where 
death  incidentally  but  unintentionally  results  in  the  execution  of 
a  trespass.' 

§  7.  It  is  proper,  however,  to  observe  that  the  distinction  be- 
tween voluntary  and  involuntary  manslaughter  is  now,  so  far  as 
concerns  the  common  law,  obsolete.  Unless  it  should  be  re- 
quired by  statute,  the  terms  "  voluntary  "  and  "  involuntary  " 
are  not  now  introduced  either  in  indictment,  verdict,  or  sentence. 
In  each  of  the  cases  just  specified  the  offence  is  simply  charged 
as  '^  manslaughter ;  '*  and  ^^  manslaughter  '*  is  the  term  used  by 
the  jury  in  case  of  conviction. 

III.    EXCUSABLE  HOMICIDE. 

§  8.  Definition.  —  Excusable  homicide  is  of  two  kinds :  1st. 
Where  a  man  doing  a  lawful  act,  without  any  intention  of  hurt, 
by  accident  kills  another  ;  as,  for  instance,  where  a  man  is  hunt- 
ing in  a  park,  and  unintentionally  kills  a  person  concealed.  This 
is  called  homicide  per  infortuniam^  or  by  misadventure.  2d. 
Se  defendendo^  or  in  self-defence,  which  exists  where  one  is  sud-" 
denly  assaulted,  and  in  the  defence  of  his  person,  where  immedi- 
ate and  great  bodily  harm  would  be  the  apparent  consequence  of 
waiting  for  the  assistance  of  the  law,  and  there  is  no  other  prob- 
able means  of  escape,  he  kills  the  assailant.  To  reduce  hom- 
icide in  self-defence  to  this  degree,  it  must  be  shown  that  the 
slayer  was  closely  pressed  by  the  other  party,  and  retreated  as 
far  as  he  conveniently  or  safely  could,  in  good  faith,  with  the 

Penn.  9  ;   State  v.  Smith,   10   Rich,  way,  2  Cox  C.  C.  278 ;  R.  v.  Swindall, 

Law  (S.  C.)«  341 ;  Stokes  v.  State,  18  2  C.  &  K.  229 ;  R.  v.  Pargetcr,  3  Cox 

Geo.  17;  Perry  v.  State,  48  Alab.  21;  C.  C.  191 ;  R.  p.  Lowe,  4  Cox  C.  C. 

Horphy  v.  State,  31  Ind.  511 ;  Tayloe,  449 ;  R.  v.  Smith,  11   Cox  C.  C.  210 ; 

ex  parte,  5  Cowen,  51;  King  v.  Com.  State  r.  0*Brien,  8  Vroom,  169.  Infra, 

2Va.Ca.78.  §87. 

»  R.  ».  Murray,  5  Cox  C.  C.  500  ;  *  1  Hale,  449 ;  Fost.  270 ;  Sute  r. 

R.  V.  Chamberlain,  10  Cox  C.  C.  486  ;  Turner,  Wright,  20;  State  ».  Smith, 

R.  p.  Rigmardon,  1  Lewin,  180;  R.  v.  82  Me.  869;  State  u.  Center,  85  Vt, 

TmimiM,  7  C.  &  P.  499 ;  R.  v,  Dallo-  878 ;  R.  v.  Archer,  1  F.  &  F.  851. 
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honest  intent  to  avoid  the  violence  of  the  assault.  The  jury,  as 
will  presently  be  seen  more  fully,  must  also  be  satisfied  that,  at 
the  time  he  killed  the  assailant,  he  honestly  believed  himself  in 
imminent  ^d  manifest  danger  either  of  losing  his  own  life  or  of 
suffering  enormous  bodily  harm.^  By  the  older  text  writers,  this 
species  of  homicide  is  sometimes  called  chance  medley  or  chaud 
medley^  words  of  nearly  the  same  import.  As  will  in  another 
chapter  be  explained  more  fully,  the  same  right  of  self-defence 
is  extended  to  the  relations  of  master  and  servant,  parent  and 
child,  and  husband  and  wife ;  and  to  those  cases  where  homicide 
is  unavoidably  committed  in  the'clefence  of  the  possession  of  one's 
dwelling-house  against  a  trespasser,  who,  having  entered,  can- 
not be  put  out  otherwise  than  by  force  ;  and  where  no  more  force 
is  used  and  no  other  instrument  or  mode  is  employed  than  is 
necessary  and  proper  for  that  purpose.  Under  the  same  general 
head  of  excusable  homicide  may  also  be  enumerated  that  class  of 
cases  where  two  persons  are  reduced  to  the  alternative,  that  one 
or  the  other  or  both  must  perish;  as  where  two  shipwrecked 
persons  are  on  one  plank  which  will  not  hold  them  both,  and  one 
thrust  the  other  from  it,  so  that  he  is  drowned,  the  survivor  is 
excused.^ 

rV.  JUSTIFIABLE  HOMICIDE. 

• 

§  9.  Definition,  —  JustifiMe  homicide  '  is  that  which  is  com- 
mitted, either,  1st :  By  unavoidable  necessity,  without  any  will, 
intention,  or  desire,  or  any  inadvertence  or  negligence  in  the  party 
killing,  and,  therefore,  without  blame ;  such  as  by  an  officer  ex- 
ecuting a  criminal,  pursuant  to  the  death  warrant,  and  ia  strict 

^  4  BL  Comm.   182 ;   1   Russ.  on  8.    Qui  stuprum  sibi  vel  sais  per  vim 

Crimes,  660,  661 ;  Whart.  Am.  Crim.  inferentem  occidit,  dimmittendum.    L. 

Law,  §  935.  1,  §  4.  D.  48, 8.  Si  quis  percussorem  ad 

'  Infra,  §  558.  se  venientem  gladio  repulerit,  non  ut 

*  S   Green,  on  Evid.   115;   4   Bl.  homicida  tenetur;  quia  defensor  pro- 

Comm.  1-78-180;  1  Russ.  on  Crimes,  priae  salutis  in  nullo  pecasse  videtur. 

665,   670.    The    Roman  law  recog-  Cod.  lib.  9,  tit  16, 1.  3.    In  the  cases 

nlzed  the  same   principles  :    Qui  la-  mentioned  in  the  text,  if  the  homicide 

tronem  occiderit,  non  tenetur,  utique  is  committed  with  undue  precipitancy, 

ii  aliter  periculum  efiugere  non  po-  or  the  unjustifiable  use  of  a  deadly 

test.    Inst.  lib.  4,  tit  3,  §  2.     Furem  weapon,  the  slayer  will  be  culpable, 

nocturnum,  si  quis  occiderit,  ita  de-  See  Alison's  Crim.  Law  of  Scotland, 

mum  impune  feret,  si  parcere  ei  sine  p.  100  ;  Ibid.  p.  132-139. 
periculo  suo  non  potuit    L.  9.  D.  48, 
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oonforinity  to  the  law  in  every  particalar ;  or,  2dly :  For  the 
advancement  of  public  justice ;  as  where  an  officer,  in  the  due 
execution  of  his  office,  kills  a  person  who  assaults  and  resists 
him ;  or  where  a  private  person  or  officer  attempts  to  arrest  a 
man  charged  with  felony  and  is  resisted,  and  in  the  endeavor  to 
take  him,  kills  him ;  or  if  a  felon  flee  from  justice,  and  in  the 
pursuit  he  be  killed,  where  he  cannot  otherwise  be  taken ;  or  if 
there  be  a  riot,  or  a  rebellious  assembly,  and  the  officers  or  their 
assistants,  in  dispersing  the  mob,  kill  some  of  them,  where  the 
riot* cannot  be  otherwise  suppressed;  or  if  prisoners,  in  jail  or 
going  to  jail,  assault  or  resist  the  officers,  while  in  the  necessary 
discharge  of  their  duty,  and  the  officers  or  their  aids,  in  repelling 
force  by  force,  kill  the  party  resisting ;  or,  8dly :  For  the  pre- 
vention of  any  atrocious  crime,  attempted  to  be  committed  by 
force;  such  as  murder,  robbery,  house-breaking  in  the  night- 
time, rape,  mayhem,  or  any  other  act  of  felony  against  the  per- 
son.^ But  in  such  cases  the  attempt  must  be  not  merely  sus- 
pected, bat  apparent,  and  the  danger  must  be  imminent,  and  the 
opposing  force  or  resistance  necessary  to  avert  the  danger  or  de- 
feat the  attempt.^ 

§  10.  Distinction  between  excusable  and  justifiable  homicide 
now  disregarded  in  practice.  —  The  distinction,  in  result,  between 
justifiable  and  excusable  homicide  is  now  practically  exploded. 
In  former  times,  in  the  latter  case,  as  the  law  presumed  that  the 
slayer  was  not  wholly  free  from  blame,  he  was  punished,  at  least 
by  forfeiture  of  goods.  But  in  this  country  such  a  rule  is  not 
known  ever  to  have  been  recognized  ;  it  having  been  the  uniform 
practice  here,  as  it  now  is  in  England,  where  the  grade  does  not 
reach  manslaughter,  for  the  jury  under  the  direction  of  the  court 
to  acquit.^ 

y.  CERTAIN  BEQUISITES  OF  HOMICIDE  IN  GENERAL. 

§  11.  1.  It  miut  be  shown  that  the  deceased  was  living  when 
the  alleged  mortal  blow  was  struck,  —  It  is  essential  in  all  cases 
to  show  that  the  deceased  wa3  living  at  the  time  when  the  alleged 
mortal  blow  was  struck.     Thus,  where  it  was  doubtful,  in  a  case 

*  United    Statefl  v,  Wiltberger,   8  >  4  Bl.   Comm.   1S2  ;   1   Rtiss.  on 

Washburn,    515 ;    and    see    State  v.  Crimes,  657-660. 

Rotherford,  1  Hawks,  78,  457  ;  State  *  See  infra,  §  902. 
r.  Boane,  2  Dct.  58. 
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where  a  mother  was  charged  with  throwing  her  child  overboard, 
whether  it  was  living  or  dead  at  the  time,  it  was  held  that  it 
rested  on  the  government  to  show  it  was  living  at  the  time,  it 
appearing  that  the  mother  was  laboring  under  puerperal  fever, 
and  the  idea  of  malice  being  thereby  excluded.^  The  presump- 
tion that  a  person  proved  to  have  been  alive  at  a  particular  time 
is  still  so,  holds  until  it  is  rebutted  by  the  lapse  of  time,  or  other 
satisfactory  proof .^  Hence  it  follows  that  in  cases  of  infanticide 
it  must  be  shown  that  the  child  was  bom  alive.^ 

§  12.  2.  The  wound  must  be  traced  to  the  blow.  —  This  topic 
is  reserved  for  discussion  in  a  future  chapter.^ 

§  18.  8.  The  homicide  must  not  have  been  in  legitimate  public 
war.  —  The  words,  *•*•  in  the  peace  of  God  and  the  said  common- 
wealth, then  and  there  being,"  as  used  in  the  indictment,  and  in 
the  definition  of  murder,  mean  merely  that  it  is  not  murder  to 
kill  an  alien  enemy  in  time  of  war ;  ^  at  the  same  time,  it  must 
be  remembered  that  killing  even  an  aUen  enemy,  unless  such 
killing  occur  in  the  actual  exercise  of  war,  would  be  murder.* 

The  plea  of  an  Indian  war  with  the  United  States  cannot  avail 
as  an  excuse  for  murder  committed  by  «'  friendly  "  Indians,  of 
**  Indians  at  war/'  and  in  a  part  of  the  country  not  involved  in 
hostilities.^ 

But  homicide  by  any  person  forming  part  of  a  belligerent  army, 
recognized  as  such,  is  not  murder  when  committed  in  due  course 
of  war.® 

§  14.  4.  There  must  be  proof  of  corpus  delicti.  —  The  corpus 
delicti^  in  all  cases  of  homicide,  must  be  proved  as  an  essential 
condition  of  conviction.  To  the  corpus  delicti^  as  will  be  here- 
after more  fully  seen,  it  is  requisite,  1st,  that  the  defendant 
should  be  shown  to  have  died  from  the  effect  of  a  wound ;  2dly, 


^  U.  S.  V.  Hewson,  7  Boston  Law 
Beporter,  861,  per  Story,  J. 

'  Com.  V,  Hafman,  4  Barr,  269 ;  Wh. 
Cr.  L.  §  2684. 

*  See  this  expanded  in  Whart.  Cr. 
Law,  7th  ed.  §  942. 

«  Infra,  §  S58. 

*  Whart.  Confl.  of  Laws,  §  911; 
Wh.  Cr.  L.  7th  ed.  210  9^;  S  Inst.  50 ; 
1  Hale,  483. 
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*  1  Hale,  433 ;  3  Inst.  50;  State  v. 
Gut,  13  Minn.  341. 

^  Jim  p.  Territory,  1  Wash.  Ter. 
76 ;  and  see  proceedings  in  the  Mo- 
docs'  case;  June,  1878. 

>  Smith  V.  Brazelton,  1  Heiskill, 
44 ;  Gunter  v.  Patton,  2  Heiskill,  261 ; 
Sequestration  cases,  SO  Texas,  700; 
and  other  cases  cited  in  an  interesting 
review  of  this  topic  in  Southern  Law 
Bey.  Ap.  1873,  837 
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that  it  should  appear  that  this  wound  was  unlawfully  inflicted. 
The  eyidence  on  these  points  will  be  examined  hereaf  ter.^^ 

§  15.  5.  The  death  must  have  been  within  a  year  and  a  day 
from  the  injury.  —  By  the  English  common  law  the  death  must 
have  occurred  within  a  year  and  a  day  from  the  date  of  the  in- 
jury received ;  ^  and  hence,  an  indictment  which  does  not  aver 
the  death  to  have  occurred  within  this  limit  is  fatally  defective.^ 

^  Infra,  §  628.  which  the  question  about  the  year  and 

'  3  lost.  53  ;  infra,  §  845.  a  day  rule  arose ;  but  I  should  think 

*  State  p.  Orrell,  1  Dev.  1S9  ;  Peo-  in  the  present  day  it  would  seem  very 

pie  V.  Aro,  6  Cal.  207 ;  People  v.  Eel-  strange  that  you  should  be  able  to  say 

ley,    6    CaL    210.       Mr.    Fitzjames  that  a  man  died  of  a  wound  eleven 

Stephen,  in  his  testimony  before  the  months  after  it  was  received,  but  that 

English  Homicide  Amendment  Com-  at  thirteen  months  it  became  perfectly 

mittee   (1874),  thus  speaks  on  this  impossible  to  say  whether  he  did  or 

point :  —  not.     It  seems  to  me  a  rule  of  evi- 

"  First,   with   regard  to  the  rule  dence,  and  that  the  prisoner  under  all 

about  death  happening  within  a  year  circumstances  would  get  the  benefit 

and  a  day  of  the  act.    That  rule  you  of   the  doubt  which   would  arise  if 

will  find  laia  down,  together  with  the  death  were  delayed  for  any  consid- 

reasons  for  it,  in  Coke's  3d  Institute,  erable  time."    Blackburn,  J.,  in  his 

folio  53,  and  it  is  in  substance  a  rule  testimony  before  the  same  committee, 

of  evidence;  and  it  seems  to  me  a  said:  <*It  has  been  laid  down,  and  I 

very  rough  kind  of  rule  of  evidence,  fancy  is  law  still,  that  unless  death 

adapted  to  an  age  when  there  was  ensues  within  a  year  and  a  day,  you 

▼ery  little  medical  knowledge.     Coke  must  take  it  as  a  presumption  that 

aya :   <  If  he  die  after  that  time  it  cannot  be  rebutted  that  the  death  was 

cannot  be  discerned,  as  the  law  pre-  not  caused  by  violence ;  but  I  never 

sumes,  whether  he  died  of  the  stroke  heard  of  any  one  being  accused  of 

or  poison,  &c.,  or  of  a  natural  death;  murder  or  manslaughter  when  the  de- 

and  in  case  of  life,  the  rule  of  law  ceased  had  lived  anything  like  a  year 

oagbt  to  be  certain.'    I  never  hap-  afterwards,  so  that  I  do  not  think  it  is 

pened  u>  hear  or  read  of  a  case  in  of  practical  consequence."  ' 
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tingency of  fatal  result,  $  25. 
Classification  of  Dolutj  §  26. 
Views  of  English  common  law  writars, 
§29. 


Malice  an   evil    design,  either  gener^  or 

special)  §  29. 
May  be  inferentially  proved,  §  80. 
When  existing    presumed   to  continoe,    § 

31. 
Duration  of  intent,  §  82. 
Intent  at  time  of  killing  enough,  $  Z^. 
Malice  does  not  require  phyalcal  contact  at 

time  of  killing,  $  34. 
Doubt  as  to  malice,  §  35. 


§  18.  Definition  of  malice  and  dolu9.  —  Malice  may  be  de- 
fined as  evil  intent ;  and  may,  for  the  purposes  of  this  treatise, 
be  regarded  as  convertible  with  dolu9.  DoluSy  indeed,  includes 
the  idea  of  fraud,  which  in  our  present  legal  use  is  not  expressed 
by  malice ;  but  so  far  as  concerns  injuries  effected  by  force,  dolus 
expresses  whatever  we  are  accustomed  to  include  under  the  term 
malice.  A  wound,  which  by  our  law  would  not  be  regarded  as 
malicious,  would  not  by  the  Roman  law  be  regarded  as  caused  by 
dolus.  A  wound  to  whose  author  the  Roman  law  does  not  im- 
pute dolus^  would  not  be  regarded  by  our  law  as  malicious.  Be- 
tween dolus  and  culpa  the  line  is  drawn  in  the  Roman  law  in  the 
same  way  as  in  our  own  law,  the  line  between  malice  and  negli- 
gence. There  is,  however,  this  difference  between  the  two  juris- 
prudences :  to  dolus^  as  a  psychological  study,  the  Roman  jurists 
devoted  great  attention  ;  to  malice,  as  a  psychological  study,  our 
jurists  have  given  but  little  attention,  contenting  themselves  with 
dealing  curtly  with  the  subject  in  the  concrete.  Under  these 
circumstances,  it  may  elucidate  our  conclusions  if  we  examine 
some  of  the  expositions  of  Roman  jurisprudence  on  this  interest- 
ing topic. 

§  19.  Expositions  of  the  Italian  Jurists :  Decian.  —  Begin- 
ning with  the  Italian  jurists,  the  first  expositor  whom  we  may 
notice  is  Decian,  a  commentator  who  wrote  early  in  the  sixteenth 
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century,^  and  who  took  a  prominent  part  in  t^ie  jurisprudence  and 
politics  of  Italy.  He  starts  by  distinguishing  between  mena^ 
voluntM^  and  intentioy  declaring  the  latter  to  be  an  act  of  the 
will  directed  to  a  specific  end,  while  under  propositum  he  in* 
dudes  the  selection  of  means  to  effect  such  end.  He  considers 
that  dolu$^  in  this  sense,  may  be  viewed  in  seven  distinct  as- 
pects:— 

1.  When  the  intention  exists  only  in  thought ;  in  which  case 
DO  liability  attaches  :  cogitationU  poenam  nemo  patitur. 

2.  When  the  actor  proceeds  to  an  attempt  without  effecting 
the  object  in  view ;  when,  if  the  attempt  is  part  execution  of  the 
intended  crime,  a  penal  offence  is  committed. 

3.  When  he  effects  his  object  by  the  means  which  he  designs, 
which  is  dolus. 

4.  When  from  the  means  he  designs,  an  object  aside  from  his 
original  purpose  is  effected ;  in  which  case  no  dolurS  is  necessa- 
rily imputed. 

5.  When  an  accident  intervenes,  to  which  dolus  succeeds. 

6.  When  the  effect  is  produced  by  culpa. 

7.  When  the  effect  is  produced  without  either  dolus  or  culpa. 
Dolus  is  described  as  voluntatis  vitium^   or  an  error  of  the 

will ;  culpa  as  intellectus  et  memoriae  vitium^  or  error  of  the  in- 
tellect and  memory.  Dolus  is  ascribed  to  menti  sceleratae  etfla" 
gitiosae  ;  etUpa,  to  menti  imprudenti  ae  stolidae.  Qffences  marked 
by  dolus  are  described  as  vera  maleficia  ;  those  marked  by  culpa^ 
as  quasi  maleficia.  According  to  Decian,  therefore,  an  uninten- 
tional killing,  even  though  in  performance  of  an  illegal  act, 
could  not  be  charged  to  dolus.  Hence  to  convict  for  a  malicious 
homicide  there  must  be  a  specific  intent  to  kill.  For  dolus  is  de- 
fined to  be  animi  destinatio  et  propositum  ad  certum  delictum 
quoquo  modo  perpetrandum  ;  in  other  words,  the  malice,  to  sus- 
tain the  charge  of  a  malicious  crime,  must  have  been  directed  to 
this  particular  crime. 

§  20.  Early  German  Jurists.  —  Carpzov  (1595-1666)  was  a 
leading  Saxon  jurist,  being  at  the  same  time  a  judge,  a  professor 
of  jurisprudence  in  the  University  of  Leipsic,  and  a  privy  coun- 
cillor to  the  King  of  Saxony.  The  question  that  is  again  ban- 
ning to  agitate  Anglo-American  courts,  whether  when  a  death 
accidentally  and  unintentionally  follows  from  a  wound,  the  inten- 

^  Tractatns  CriminaliB,  lib.  L  c.  4,  6  e<  seg. 
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tion  of  which  was  only  to  hurt,  the  crime  is  marder,  was  disposed 
of  by  Carpzov  very  much  in  the  same  way  that  it  is  disposed  of 
by  our  own  courts.  If  the  means  adopted  by  the  actor  were 
likely  to  cause  death,  then  the  homicide  is  to  be  treated  as  mali- 
cious. The  assailant  who,  when  inflicting  a  wound,  knows,  or 
ought  to  know,  that  the  wound  may  perhaps  produce  death 
(vulnera  ad  mensuram  dari  non  po%9e)^  premeditates  the  wouzfd 
with  all  the  consequences  it  contingently  involves,  and  therefore 
premeditates  the  consequence  of  death.  It  is  true  that  the  .will 
applies  in  such  case  to  the  death  only  indirecU  et  per  aceidens  ; 
in  the  same  way  that  he  who  wills  to  drink  wine  immoderately 
indirectly  wills  to  be  drunk.  Hence,  according  to  the  reasoning 
of  Carpzov,  when  death,  though  not  specifically  intended,  results 
from  an  intentional  wound,  then  the  homicide  is  to  be  viewed  as 
indirectly  intended.  No  opinion,  however,  is  expressed  on  the 
question  whether  dolu8  is  to  be  imputed  in  cases  where  the  death 
follows  the  wounding  not  per  ««,  but  per  accidens. 

§  21.  Leaser  (1683-1752),  a  professor  in  Wittenberg,  and 
author  of  a  valuable  exposition  of  the  Pandects,^  spent  some 
years  of  study  in  England,  and  discussed  the  question  of  dolus 
no  doubt  with  a  full  knowledge  of  the  old  English  doctrine  of 
the  tacking  of  collateral  felonious  intent.^  He  advances  on  the 
propositions  of  Carpzov,  by  holding  that  to  dolus  generalis  it  is 
not  essential  that  there  should  be  propositum  vulnerandi  aut 
corpus  laedendiy  but  that  it  is  enough  if  there  be  animus  quo- 
modocunque  laedendL 

§  22.  To  NettUbladt  (1719-1791),  a  professor  at  Halle,  we 
are  indebted  for  a  Dissertatio  juridica  de  homicidio  ex  intentione 
indireeta  commisso^  in  which  the  immediate  topic  before  us  is 
minutely  discussed.^  According  to  the  view  here  propounded, 
guilt  (Schuld),  in  its  general  relations,  is  a  defeetus  rectitudinis 
actionis  (convenientiae  cum  omnibus  determinationibus  hominis  ea- 
sentialibus)  vincibilis.  Culpa^  in  specie^  is  a  defeetus  rectitudinis 
actionis  quoad  intellectum  vincibilis;  while  dolu^  is  a  def.  rect. 
actionis  quoad  voluntatem  vincibilis.  Culpa  assumes  inaction 
both  as  to  knowing  and  willing ;  dolus  assumes  that  the  act  is 

^    Meditationea  ad  Fandectas,  xi.  stances,  from  the  copious  abstract  in 

▼ol.,  Leipzig,  1741.  Gessler's  Dolus,  Tubingen,  1860,  not 

'  So.e  infra,  §  55.  having  access  to  the  original  text. 
*  I  quote  in  this,  as  in  prior  in- 
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done  both  knowingly  and  willingly.  In  other  words,  negligence 
ifl  a  defect  of  the  intellect ;  malice,  a  defect  of  the  heart.  Kegli- 
gence  is  lack  of  attention  ;  malice,  an  evil  intention.  Here,  then, 
we  strike  upon  the  important  distinction  between  direct  and  in- 
direct malice  (dolus  directum  and  dolus  indirectus)^  which  in  sub- 
stance, though  not  in  terms,  is  now  agitating  both  in  England 
and  in  America  those  concerned  in  shaping  criminal  law.^ 

Dolus  directuSy  according  to  the  author  immediately  before  us, 
is  when  the  result  is  specifically  intended ;  as  when  A.  kills  B., 
intending  at  the  time  to  kill.  Dolus  indirectus  exists  when  the 
result  is  not  specifically  intended,  but  when  it  results  as  natu- 
rally from  the  means  adopted  by  him  as  would  have  resulted 
that  specifically  willed ;  as  when  A.  wounds  B.,  intending  only 
to  wound  him,  but  when  death  naturally  follows  the  wound.  An- 
ticipating the  distinction  of  the  Pennsylvania  and  other  Ameri- 
can statutes,  a  lighter  punishment  is  to  be  assigned  to  dolus  in-- 
directusy  where  there  is  no  specific  intention  to  take  life,  than  to 
dolus  direetuSy  where  there  is  a  specific  intention  to  take  life.  To 
dolu9  indirectus^  the  following  conditions  are  requisite  :  — 

1.  The  result  should  follow  from  a  voluntary  act  or  omission  of 
the  assailant. 

2.  There  must  be  an  intention  to  hurt  the  individual  killed, 
excluding,  therefore,  the  cases  where  the  intent  is  to  commit  a 
collateral  felony .* 

3.  On  the  other  hand,  a  direct  purpose  to  kill  must  not  exist, 
for  then  we  would  have  dolus  directum  ;  yet  such  direct  purpose 
is  only  to  be  inferred  when  to  the  means  of  violence,  as  they  are 
knowingly  and  wilfully  adopted  by  the  assailant,  death  is  to  be 
imputed  as  an  unavoidable  consequent. 

4.  There  must  exist  a  possibility  that  death  should  follow  from 
the  violent  act  of  the  assailant  in  the  same  way  that  there  existed 
a  possibility  that  the  effect  immediately  designed  would  have 
followed  from  the  same  violence.  This  happens  when  the  assail- 
ant uses  a  weapon,  which  ordinarily  produces  death,  in  such  a 
^ay  that  from  its  use  death  or  wounding  is  equally  probable. 

§  23.  Recent  German  Jurists  :  Q-essler.  —  By  recent  German 
jurists  the  topic  before  us  has  been  largely  discussed.     To  enter 

'  See  particularly  testimony  before        '  Seo  infra,  §  55. 
tlie  House    of    Commons'  Homicide 
Cofflmittee,  given  infra,  §  56. 
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upon  the  conflicting  theories  which  have  been  advanced  in  this 
relation  is  out  of  my  power  ;  and  it  is  the  less  important  to 
do  80,  since  as  to  the  main  points  which  arise  in  our  Anglo- Ameri* 
can  jurisprudence,  the  most  reliable  expositors  unite.  As  rep- 
presenting  these,  I  must  content  myself  with  referring  to  Gessler, 
whose  judicious  work  on  dolus  was  published,  as  has  been  noticed, 
in  1860.  Gessler  starts  with  the  position  that  to  dolus  are  essen- 
tial, — 

1.  The  internal  will. 

2.  The  external  act. 

8.  The  causal  relation  of  the  will  to  the  act. 

If  the  will  is  not  brought  into  connection  with  the  act,  the  act 
is  not  to  be  considered  as  willed  ;  yet  we  must  remember  that  no 
thoughtful  man  can  insulate  a  particular  act  so  as  to  cut  that  act 
off  from  the  consequences  that  naturally  follow  from  it.  I  throw 
-a  stone  into  the  water,  intending  simply  to  get  rid  of  the  stone 
from  the  land.  Yet  at  the  same  time  I  cannot,  as  one  who  has 
previously  observed  similar  results,  and  who  reasons  from  the 
most  familiar  principles  of  physics,  forget  that  this  stone  will 
cause  a  ripple  on  the  surface  of  the  water.  Yet,  on  the  other 
hand,  A.  shoots  at  B.,  intending  to  kill  him,  but  the  ball  glances 
and  kills  C.  The  intention  to  kill  B.,  could  it  be  so  insulated  as 
to  detach  it  from  any  consequence  except  that  intended,  could 
not  support  an  indictment  for  killing  C. ;  but  if  it  cannot  be  so 
insulated,  and  if  shooting  at  B.  necessarily  involves  the  contin- 
gency of  missing  B.  and  hitting  C,  then  dolus  is  to  be  imputed 
to  the  killing  C.  This  brings  up  the  famous  distinction  between 
Vorsatz  and  Absicht^  —  a  distinction  which  cannot  be  tersely  ex- 
pressed in  our  own  language.  Vorsatz  is  the  purpose  to  use  a 
particular  instrument ;  Absieht  is  the  purpose  to  effect  a  particular 
end.  VorsatZy  for  instance,  selects  the  instrument  of  killing, 
knowing  that  its  use  may  kill  C.  as  well  as  B.;  Absieht  selects  B. 
as  the  person  to  be  killed,  indifferent  as  to  what  means  are  to 
effect  the  end.  Yet,  nevertheless,  Vorsatz  (the  willing  of  the 
means)  and  Absieht  (the  willing  of  the  end)  stand  in  necessary 
relationship  to  each  other.  On  the  one  side,  the  means  used  are 
employed  to  effect  a  particular  end.  On  the  other  side,  the  end 
cannot  be  effected  without  the  use  of  particular  means.  The 
means  employed,  however,  may  result  in  a  variety  of  ends. 
Poison  put  in  a  well  to  kill  a  particular  person  may  sicken,  if  not 
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kill,  a  whole  family.  The  converse,  also,  is  trae,  that  the  same 
final  intent  (e.  g,  an  intent  to  kill)  may  be  consummated  by  vari- 
ous instrumental  intents ;  aB  a  man  intending  to  kill  may  poison, 
or  shoot,  or  strangle.  Hence  it  follows  that  to  a  crime  there  can 
be  no  final  intent  (^AhiicM)  without  an  instrumental  intent  (  Vor- 
uUz),  and  no  instrumental  intent  without  a  final  intent.  It  is 
true  that  until  there  be  an  overt  act,  there  can  be  an  instrumen- 
tal intent  without  a  final  intent,  or  a  final  intent  without  an  in- 
strumental intent.  In  other  words,  before  the  will  is  realized  in 
act,  there  may  be  a  vague  intention  to  kill  without  any  particular 
instrument,  or  there  may  be  a  vague  idea  of  using  a  particular 
instrument  without  any  purpose  to  kill.  But  the  moment  action 
b^ns,  then  there  must  be  both  instrumental  intent  and  final  in- 
tent. There  must  be  instrumental  intent,  because  action  involves 
a  specific  instrument.  There  must  be  final  intent,  because  no 
reasoning  being  uses  means  without  an  end. 

§  24.  Applying  these  principles  to  criminal  jurisprudence,  we 
must  remember  that  an  instrumental  intent,  the  realization  of 
which  produces  an  injury  to  another,  may  be  either  indifferent  or 
criminal.  A  man  may  drop  a  stone  from  a  roof  on  a  street,  and 
may  do  this  either  sportively  or  with  intent  to*  hurt  a  passer-by. 
When  there  is  an  intent  to  hurt,  in  other  words,  when  to  the  in- 
tent to  use  a  particular  instrument  the  intent  to  hurt  by  the  use 
of  such  instrument  is  added,  then  doltis  exists.  Dolus  is  there- 
fore the  consummation  of  an  offence  by  an  instrument  specifically 
intended.  Culpa  consists  in  the  consummation  of  an  offence  not 
intentionally,  but  through  the  lack  of  such  diligence  as  it  was 
the  duty  of  the  party  to  bestow. 

§  25.  Sufficient  if  oHsailant  contemplated  the  fatal  result  as 
a  contingency.  —  It  is  here  that  emerges  the  question  that  has 
been  productive  of  so  much  difficulty  in  this  branch  of  jurispru- 
dence. Is  it  sufficient  to  constitute  doliLs  (malice)  that  the  fatal 
result  should  only  appear  to  the  assailant  as  a  mere  possibility  ? 
In  answering  this  question  we  must  remember  that  we  are  not 
able  to  select  arbitrarily  the  instruments  we  want  to  effect  a  par- 
ticular end,  nor  is  there  any  instrument  which  we  can  speak  of  as 
absolutely  in  our  power.  Even  in  respect  to  the  agencies  which 
seem  most  exclusively  under  our  control  («.  g.  words  in  speaking), 
we  must  sometimes  invoke  the  aid  of  independent  conditions; 
and  to  execute  a  criminal  intent  upon  another  person  peculiarly 
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requires  a  combination  of  uncertain  factors.  We  have  remark- 
able instances  of  this  (to  appeal  to  English  history  for  an  illus- 
tration of  Gessler's  argument)  in  the  Thistlewood  Conspiracy, 
as  narrated  in  Lord  Sidmouth's  life,  and  in  the  Jacobite  plots 
against  William  III.  as  narrated  by  Macaulay.  Over  and  over 
again  the  projects  had  in  each  case  to  be  recast,  a  new  schemo 
being  required  by  each  change  of  attitude  on  the  part  of  the  par- 
ties to  be  attacked.  In  either  case,  as  it  ultimately  turned  out, 
the  enterprise  was  liable  to  be  frustrated  by  the  interposition  of 
an  event  which  was  in  the  ordinary  range  of  probability.  If, 
therefore,  certainty  cannot  be  predicated  of  any  future  event  de- 
pendent upon  the  action  of  others,  so  an  assailant,  in  meditating 
an  attack  on  another,  contemplates  the  possibility  of  miscarriage. 
This  possibility  may  be  greater  or  less.  A  good  marksman  may 
be  almost  sure  of  hitting  his  intended  victim  ;  a  man  who  sends 
an  explosive  compound  to  an  enemy  may  calculate  that  the 
chances  of  injuring  the  enemy  are  slight.  If  the  means  adopted 
are  such  as  cannot  possibly  succeed,  then  there  is  no  such  connec- 
tion between  the  instrumental  intent  and  the  final  intent  as  is 
essential  to  constitute  guilt.  But  if  there  be  no  such  impossi- 
bility, and  if  the  means  adopted,  improbable  as  it  would  seem, 
have  a  fatal  result,  then  the  end  is  to  be  regarded  as  having  been 
intended. 

§  26.  Geaslers  classification  of  dolus.  —  From  the  relations 
of  instrumental  intent  to  final  intent  QVors^xtz  to  Absichf)^  it 
foUoTirs  that  the  first  must  be  directed  to  the  use  of  a  particular 
instrument,  but  that  this  instrument  may  be  used  to  effectuate 
one  of  several  final  intents ;  e.  g.  a  blow  may  be  given^with  in- 
tent either  to  wound,  or  maim,  or  disgrace,  or  kill ;  or  a  house 
may  be  set  on  fire  with  the  alternative  intent  either  to  destroy 
the  owner*s  property,  or  to  take  his  life.  In  this  view  dolus 
may  be  regarded  as  either  determinattiSy  altemativus^  or  event- 
iialis. 

§  27.  1.  Dolus  detenninatus  eicists  when  the  instrument  is  inten- 
tionally used  to  effect  a  single  purpose,  as  when  a  deadly  poison 
is  intentionally  given  when  the  sole  purpose  is  to  kill.  It  mak^s 
no  difference  whether  or  no  the  instrument  will  effect  the  object 
with  apparent  certainty.  The  person  whose  life  is  attempted 
may  have  warded  off  susceptibility  to  disease  by  antidotes.  Or 
it  may  happen  that  the  assailant  may  be  limited  in  carrying  out 
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his  plan  to  a  single  agency  comparatively  uncertain.     In  either 
way  dolus  determinatus  is  established. 

§  28.     2.  Dolus  altemativus  or  eventualis.  —  It  may  happen 
that  the  instrument  selected  may  have  two  or  more  distinct 
effects,  and  that  of   the  possibility  of  this  the  assailant  is  or 
ought  to  be  aware.     This  may  occur  in  the  following  cases :  — 
a.  The  assailant  has  a  primary  object  in  yiew,  and  his  final 
intention  is  directed  to  effect  this  object ;  but  he  recognizes 
a  second  object  as  either  the  possible  or  probable  result  of 
the  instrument  he  employs.     Cases  of  this  class  are  di- 
vided as  follows :  — 

a\  Dolus  eventualis.  —  When  only  the  second  object  is 

criminal,  as  where  A.  shoots  at  a  mark,  seeing  B.  near 

the  mark,  and  knowing  that  a  slight  divergence  may 

cause  the  shot  to  miss  the  mark  and  to  strike  B. ;  and 

when  B.  is  struck  and  killed. 

i^.  Dolus  determinatus  et  evsntualis.  — When  both  objects 

are  criminal ;  as  where  A.  shoots  at  B.  and  hits  C,  who 

is  so  near  to  B.  that  the  hitting  of  C.  Was  or  ought  to 

have  been  within  the  contemplation  of  A.  as  probable.^ 

i.  When  it  is  indifferent  to  the  assailant  which  of  several 

probable  objects  is  effected  by  the  instrument  chosen  by 

him. 

a^.  When  only  one  of  these  objects  is  criminal,  which  is 

dolus  altemativus  in  its  single  sense. 
h^.  When  all  are  criminal,  as  where  a  man  shoots  at  a 
crowd,  not  caring  whom  he  hits ;  which  is  dolus  alter- 
nativus  in  the  ordinary  sense. 
e.  When  the  assailant  desires  to  effect  several  criminal  ob- 
jects simultaneously,  which  takes  place.     This  brings  a 
concurrence  of  several  doli  determinatij  which  are  to  be 
tried  severally. 
d.  The  assailant  has  his  intention  fixed  on  a  single  criminal 
object,  but  while  effecting  such  object  he  accidentally  and 
against  his  will  effects,  by  the  instruinent  used,  another 
criminal  object.     If  so,  the  first  contingency  involves  only 
dolus  ;  the  second  only  culpa.     This  covers  the  case  here- 
after fully  discussed,  of  a  person  who,  when  shooting  a 

1  See  infra,  §  42,  4S. 
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tame  fowl,  accidentally,  and  against  his  will,  kills  the 
owner  of  the  fowl.^ 
§  29.  Views  of  Unglish  common  law  writers.  —  By  the  leading 
English  writers  of  the  old  school,  malice  is  held  to  include  not  only 
special  malevolence  to  the  individual  slain,  but  a  generally  wicked, 
depraved,  and  malignant  spirit,  a  heart  regardless  of  social  duty, 
and  deliberately  bent  on  mischief*^  And,  in  general,^  any  formed 

^  Infra,  §  56.  Fandecto,*  in  speaking  of  a  banker  or 
'  Fost  256,  262.  Malice  is  where  cashier  giving  his  acconnts,  it  is  said  : 
a  person  *'  wilfully  does  that  which  '<  Ubi  exigiiur  argentarius  rutUmes 
he  knows  will  injure  another  in  person  edere^  tunc  punitur  cum  dole  malo  non 
or  property."  Blackbom,  J.  in  R.  v.  exhibet  ....  Dolo  malo  autem  non 
Wfl^,  Law  Rep.  1  C.  C.  360 ;  Holland  edtdk,  et  qui  malitiose  edidit,  et  qui  in 
V,  State,  12  Florida,  117.  It  should  totum  non  edidit/'  At  common  law, 
not  be  forgotten  in  this  connection,  malice  is  a  term  of  law  importing  di- 
that  the  legal  meaning  of  the  term  rectly  wickedness,  and  excluding  a 
mo/t/ta,  or  malice,  is  different  from  its  just  cause  or  excuse.  Thus  Lord 
popular  meaning,  which  makes  it  Coke,  in  his  comment  on  the  words 
synonymous  with  spite.  Thus  Lord  /ler  ma/t^iam,  says  :'*  If  one  be  appealed 
Holt  says:  '*  Some  have  been  led  into  of  murder,  and  it  is  found  by  verdict 
mistakes  by  not  well  considering  what  that  he  killed  the  party  $e  defendendoy 
the  passion  of  malice  is ;  they  have  this  shall  not  be  said  to  be  per  mali" 
construed  it  to  be  a  rancor  of  mind  tiam^  because  he  had  a  just  cause,^*  ^ 
lodged  in  the  person  killing  for  some  And  where  the  statutes  speak  of  a 
considerable  time  before  the  commis-  prisoner  jm  his  arraignment  standing 
sion  of  the  fact;  which  is  a  mistake,  mute  of  malice^  the  word  clearly  can- 
arising  from  the  not  well  distinguish-  not  be  understood  in  its  common  ac- 
ing  between  haired  and  maUce,  Envy,  ceptation  of  anger  or  desire  of  revenge 
haired^  and  malice  are  three  distinct  against  another.  Thus,  where  the  25 
passions  of  the  mind."^  In  Roman  Hen.  S,  c.  3,  says,  that  persons  ax^ 
law,  malitia  appears  to  have  im-  raigned  of  petit  treason,  &c.,  standing 
ported  a  mixture  of  fraud,  and  of  that  «  mute  of  malice  or  froward  mind," 
which  is  opposite  to  simplicity  and  or  challenging,  &c.,  shall  be  excluded 
honesty.  Cicero  .  speaks  of  it '  as  from  clergy,  —  the  word  malice^  ex- 
^^  versuta  et  fallax  nocendi  ratio ; '\takd  plained  by  the  accompanying  words, 
in  another  work*  he  says :  **  Mihi  ^ut-  seems  to  signify  a  wickedness  or  fro- 
dem'etiamveraehaereditatesnonhonegtae  wardness  of  mind  in  refusing  to  sub- 
videntur  st  sint  malitiosis  (L  e*  accord-  mit  to  the  course  of  justice ;  in  oppo- 
ing  to  Pearce,  a  malo  animo  profectis)  sition  to  cases  where  some  just  cause 
hlandUiis  officiorum;  non  veritate  sed  may  be  assigned  for  the  silence,  as 
simulaiione  quaesitae.^^    And   in    the  that  it  proceeds  from   madness,   or 

•  1  Hawk.  P.  C.  c.  31,  §  IS ;  Fost  257 ;  1  Hale,  451  to  454;  1  Russell  on 
Crimes,  510-520. 

I  Kel.  127.  «  Dig.  lib.  3,  tit  18,  Lex.  8. 

I  De  Nat.  Deor.  lib.  8,  {  80.  *  2  Inst  884. 

<  De  Offie.  Ub.  8,  §  18. 
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design  of  doing  mischief  is  by  these  authors  called  malice  ;  and, 

therefore,  not  sach  killing  only  as  proceeds  from  premeditated 

some   other  disability  or  distemper,  definition  of  murder.     And    another 

And  in  the   statute   21  £dw.  1,  De  very  mischieTons  thing  is  tills,  that 

makfaeimibus   in    parcU^   trespassers  when  one  is  trying  a  case  the  counsel 

ve  mentioned   who  shall  not    yield  for  the  prisoner  (who  thinks  all  things 

themselves  to   the  foresters,  &c.,  but  fair  when  a  roan's  life  is  at  stake)  will 

*^  immo  malUiam  sttam  prosequendo  et  protest  that  the  indictment   charges 

corUmuandoy**  shall  fly  or  stand  upon  him  with   malice    aforethought,  that 

their  defence.     And  where  the  ques-  that  iuYolves  premeditation  and   ill- 

tion  of  malice  has  arisen  in  cases  of  will,  and  things  of  that  description  : 

homidde,  the  matter  for  consideration  but  here  was  a  sudden  quarrel  and 

has    been    (as   will  be  seen    in   the  an  outbreak,  and  although  the  man 

coarse  of  the  present  and  subsequent  was    stabbed    to    the  heart,  or  shot 

chapters)  whether  the  act  were  done  through  the  brain,  yet  they  ought  not 

with  or  without  just  cause  or  excuse ;  to  find  that  was  murder  in  the  sense 

ro  that  it  has  been  suggested  that  what  that  the  man  is  charged  with  it.     Of 

is  usually  called  malice  implied  by  the  course,  when  it  comes  to  the  turn  of 

law  would  perhaps  be  expressed  more  the  judge,  he  does  his  best  to  set  that 

intelligibly  and  familiarly  to  the  un-  right ;  but  it  is  very  objectionable,  in 

derstanding  if  it  were  called  malice  m  two  points  of  view.    In  the  first  place, 

a  legal  sense,  you  never  can  tell  how  that  impression 

**  If  you  had  to  look  for  a  definition  may  get  hold  of  the  minds  of  the  jury, 

of  murder,"  says  Bramwell,  J.,  in  his  and  how  difficult  it  is  to  remove  it.    If 

evidence  before  the  English  Homicide  you  sit  still,  and  let  the  counsel  go  on. 

Committee,  "  you  would   not  find  it  an  i^ipression  is  made  on  the  jury ; 

anywhere  precisely  laid  down  ;  you  and  if  you  interrupt  him,  there  is  an 

would  have  to  search  through  Coke's  outcry  and  a  grievance  ;  and  then  it  is 

Institutes,  Hale's  Pleas  of  the  Crown,  attended  with  this  mischieyous  conse- 

Hawkins's      Pleas    of    the     Crown,  quence,  that  the  judge  seems  to  bn 

I.«ach*s  Crown  Law,  and  Russell  on  taking  a  view  unfavorable  to  the  pris- 

Crimes,  and  a  score  of  other  books,  oner,  which  always  gives  the  jury  an 

You  would  not  find  it  intelligibly  or  inclination  to  take  the  opposite  view 

anthoritatiTely    stated    anywhere    to  out  of  a  sense  of  justice.    Now,   if 

comprehend  all  cases ;  and  in  addition  the  definitions  of  murder  were  as  they 

to  that,  when  you  did   find  it,  you  are  in  this  bill,  and  the  indictments 

would  find  it  encumbered  with  what  I  were  framed  as  it  is  suggested  they 

cannot  help  calling  a  number  of  un-  could  be  here,  a  mischief  of  that  sort 

fortunate    expressions   about    malice,  never  could   arise.     So  that  I  think 

and  malice  aforethought,  and   other  that  the  object  of  the  bill  is  good  in 

things  which  are  attended  with  several  the  alterations  it  makes  in  the  law ; 

mischiefs.    I  do  not  suppose  that  any-  and  I  think  its  object  is  good  in  the 

body  is  nowadays  hange<l  who  ought  alterations    it  makes    in    definitions, 

not  to  be  hanged,  on  account  of  the  which,  I  believe,  to  a  very  considera- 

want  of  a  precise  definition  of  murder,  ble  extent,  substantially  leave  the  law 

or  that  many  get  off  on  account  of  it ;  as  it  is,  but  lay  it  down  in  a  precipe 

but  undoubtedly  it  is  a  bad  thing  that  and  intelligible  form,  open  to  no  cor- 

joo  cannot  point  to  an  authoritative  troversy  and  discussion." 
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hatred  or  revenge  against  the  person  killed,  but  also,  in  many 
other  cases,  such  killing  as  is  accompanied  with  circumstances 
that  show  the  heart  to  be  perversely  wicked,  is  adjudged  to  be  of 
malice  prepense^  and  consequently  murder.^ 

§  30.  Malice  to  be  infer entially  proved,  —  When  one  person 
kills  another  with  a  sedate,  deliberate  mind  and  formed  design, 
malice  is  said  to  be  expresB,  Of  this  the  usual  evidence  is  cir- 
cumstantial ;  such  for  instance,  as  lying  in  wait,  antecedent  men- 
aces, former  grudges,  and  concerted  schemes  to  do  the  party  some 
bodily  harm.  The  character  of  the  presumptions  to  be  drawn  from 
such  circumstances  is  elsewhere  distinctively  considered.^  But 
even  though  no  circumstances,  prior  in  date  to  the  fatal  act,  are 
in  evidence  from  which  malice  may  be  inferred ;  yet  the  charac- 
ter of  the  injury  often  supplies  means  from  which  such  inference 
may  be  made.  Death  occurs  by  poison  given  by  a  person  who  is 
cognizant  of  the  nature  of  the  drug ;  or  by  a  pistol  shot  aimed 
at  the  breast  of  the  deceased.  A  primd  facie  case  of  malice  is 
made  out  by  evidence  of  this  kind  ;  and  it  becomes  necessary  for 
the  defendant,  after  such  a  case,  to  purge  himself  of  malice  by 
showing  that  the  injury  was  inflicted  by  him  accidentally,  or  in 
case  of  the  pistol  shot,  or  of  a  wound  by  a  deadly  weapon  (for  in 
poisoning  such  an  excuse  is  not  conceivable),  in  self-defence.^ 

§  31.  Malice  when  existing  presumed  to  continue.  —  Supposing 
malice  to  be  proved  to  exist  a  short  time  before  the  homicide,  it 
will  be  presumed  to  have  continued  down  to  the  homicide,  unless 
modifying' circumstances  are  shown  to  have  taken  place,  or  the 
defendant  is  in  some  other  way  proved  to  have  acted  under  fresh 
controlling  motives.^  Thus,  where  it  appeared  that  the  deceased 
had  threatened  the  prisoner,  about  three  weeks  before,  that  he 
woul4  kill  him  ;  that  they  met  in  the  street  on  a  starlight  night 
when  they  could  see  each  other ;  that  the  deceased  pressed  for  a 
fight,  but  the  prisoner  retreated  a  short  distance ;  that  when  the 
deceased  overtook  him,  the  prisoner  stabbed  him  with  some  sharp 
instrument  which  caused  his  death,  and  at  the  time  of  this  meet- 
ing the  deceased  had  no  deadly  weapon ;  it  was  held,  that  in 
such  a  case,  to  mitigate  the  offence  from  murder,  it  must  appear, 
from  the  previous  threats  and  the  circumstances  attending  the 

1  1  Hale,  451 ;  4  Black.  Com.  199.  •  See  fully  infra,  §  480. 

s  Infra,  §  628;  Whart.  Cr.  L.  7th        «  Wh.  Cr.  L.  §  948-9,  986.    See  in 
ed.  §  707  et  seq.  fra,  §  180. 
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rencontre,  that  the  killing  was  in  self-defence,  the  presumption 
being  that  the  killing  was  malicious.^  Yet  this  presumption  is 
not  one  of  law,  to  be  imposed  in  all  cases  by  the  court,  but  is  one 
of  fact,  to  be  drawn  or- repelled  by  the  circumstances  of  the  par- 
ticular case.  On  the  one  side  we  must  remember  that  it  is  not  a 
law  of  oar  nature  that  an  intention  once  formed  always  contin- 
ues ;  and  we  must  also  remember  that  it  is  far  from  being  the 
case  that  by  those  who  threaten  crime,  crime  is  uniformly  exe- 
cuted. The  most  deliberate  assassinations  are  those  whose  prep- 
arations are  most  artfully  concealed ;  while  those  who  are  apt 
the  most  noisily  to  threaten  are  often  those  who  are  the  most 
reluctant  to  execute.  On  the  other  side,  wlien  the  defendant  is 
proved  to  have  killed  the  deceased  ;  and  when  the  defendant  is 
shown  to  have  entertained,  a  short  time  before  the  killing,  mal- 
ice to  the  deceased ;  then  a  jury  may  fairly  draw  the  inference, 
in  lack  of  any  ^exculpatory  testimony  from  the  defence,  that  the 
killing  was  malicious.^ 

§  32.  Duration  of  intent,  —  No  human  gauge  existing  by 
which  duration  of  intent  can  be  measured,  we  are  obliged  to 
resort  for  this  purpose  to  the  same  probable  reasoning  by  which 
the  existence  of  intent  is  proved.  A.  shoots  B.  in  the  public 
streets,  without  authority  and  vnthout  provocation.  As  reasona- 
ble beings  usually  premeditate  any  important  step  they  take,  we 
infer  that  A.  premeditated  this  shot ;  and  this  inference  is  suffi- 
cient proof,  in  the  lack  of  all  other  evidence,  of  premeditation. 
This  is  what  is  meant  by  the  expression  we  frequently  meet  with 
in  the  books,  that  instantaneous  intent  is  enough.  It  is  not  meant 
by  this  that  it  is  enough  if  the  defendant  formed  the  intent  co- 
incidentally  with  the  blow,  for  this  we  have  no  way  of  deter- 
mining. What  is  meant  is,  that  even  where  we  have  no  other 
proof  of  intent  prior  to  the  blow,  from  the  blow  itself  we  may 
infer  the  intent.' 

§  33.  Intent  at  time  of  hilling  enough,  —  Hence  it  is  constantly 
laid  down  that  intent  at  the  time  of  killing  is  enough.  It  is  not 
meant  to  assert  by  this  that  a  person  who,  under  a  sudden  im- 
pulse, kills  another  is  guilty  of  murder.     To  say  this  would  be 

^  State  r.  Scott,  4  Ired.  409.  v.  Cornell,   2  Mason,  91 ;    People  i;. 

'  Infra,  §  ISO.  Moore,  S  Cal.  90  ;  Fahnestock  v.  State, 

'  See  People  v.  Clark,  7  N.  T.  dS5  ;  *  23  Ind.  231 ;  State  v.  Holme,  54  Mo. 
Com.  V.  Drum,  5S  Penn.  St.  9  ;  U.  S.     153;  and  see  infra,  §  180-1. 
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unwarranted,  for  tlie  reason  that  we  have  no  means  of  saying  that 
a  particular  impulse  is  sudden.  What  we  have  a  right,  however, 
to  say,  and  what  the  law  means  by  this  maxim  to  say,  is  this,  that 
when  a  homicide  is  committed  by  weapons  indicating  design,  then 
it  is  not  necessary  to  prove  that  such  design  existed  at  any  defi- 
nite period  before  the  fatal  blow.  From  the  very  fact  of  a  blow 
being  struck,  we  have  a  right  to  infer  (as  a  presumption  of  fact, 
but  not  of  law)  that  the  blow  was  intended  prior  to  the  striking, 
although  it  may  be  at  a  period  of  time  inappreciably  distant.^ 

§  34.  Malice  does  not  require  physical  contact  at  time  of  killing. 
—  Malice  may  be  exerted  against  a  party  in  his  absence;  as 
where  A.  lays  poison  for  B.  in  his  victuals,  which  B.  afterwards 
takes  and  dies.  So,  where  A.  procures  an  idiot  or  lunatic  to  kill 
B.,  which  he  does.  In  both  instances  A.  is  guilty  of  the  murder 
as  principal.^ 

Doubt  as  to  malice.  —  There  may  be  a  class  of  cases,  to  use 
the  words  of  Chief  Justice  Shaw,  "when,  if  reasonable  doubt 
arises  as  to  malice,  the  court  would  properly  instruct  the  jury  to 

1  R.  V.  Noon,  6  Cox  C.  C.  137;  State  settled  law  upon  the  subject.  In  Peo- 
17.  Toohey,  2  Rice's  Dig.  104  ;  U.  S.  v.  pie  v.  Clark,  7  N.  Y.  886,  the  charge 
Cornell,  2  Mason,  91 ;  Wood  sides  v,  was  :  *  If  the  jury  believed  the  killing 
State,  2  Howard's  Miss.  R.  656  ;  Dain  was  with  the  intention  to  kill,  though 
V.  State,  2  Humphreys,  437;  Coffee  o.  that  intention  was  formed  at  the  mo- 
State,  3  Yerger,  288 ;  State  v,  Lipsey,  ment  of  striking  the  fatal  blow,  it  was 
3  Dey.  485;  People  r.  Moore,  8  Cal.  murder.'  And  the  chief  justice,  in  de- 
90 ;  Lanegan  v.  People,  50  Barbour,  llvering  the  opinion  of  the  court,  says : 
266 ;  People  v,  Clark,  7  N.  Y.  385 ;  *■  If  there  be  sufficient  deliberation  to 
Com.  V.  Drum,  58  Penn.  St  9 ;  Mc-  form  a  design  to  kill,  and  to  put  that 
Adams  v.  State,  25  Ark.  405 ;  Fahne-  design  into  execution  by  destroying 
stock  V.  State,  23  Ind.  231 ;  Green  v.  life,  there  is  sufficient  deliberation  to 
State,  13  Mo.  382  ;  Mitchum  v.  State,  constitute  murder,  no  matter  whether 
11  6a.  615 ;  Peopled  v,  Sullivan,  3  Sel-  the  design  be  formed  at  the  instant  of 
den,  396  ;  U.  S.  v.  McGlue,  1  Curt,  striking  the  fatal  blow,  or  whether  it 
C.  C.  1 ;  and  see  infra,  §  180-2.  In  be  contemplated  for  months.'  This 
People  V,  Nixon,  N.  Y.,  May,  1873,  has  been  the  leading  case.  It  has 
Judge  Ingraham  said :  **  The  judge  never  been  overruled  or  departed 
charged  the  jury  *  that  the  design  to  from.  The  words  used  by  the  learned 
take  life  may  be  formed  upon  the  in-  justice  in  the  charge  in  this  case  are 
stant  of  doing  the  deed  of  death.'  He  almost  the  same  as  those  used  in  the 
had  before  told  them  that '  there  was  case  cited."  But  see  statute  of  May 
the  premeditation,  and  if  they  did  not  29,  1873. 

find  such  premeditation  there  could  not  ^  Wh.  Cr.  Law,  7th  ed.  154,  210  m, 

be  a  conviction  for  murder.'    There  is*  965,  1075,  1114  a;  see  infra,  §  326. 
nothing  in  this  inconsistent  with  the 
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find  manslaughter ;  as  where  a  mother  exposed  her  infant  child 
in  a  garden,  and  it  was  devoured  by  a  kite,  or  where  the  death  of 
a  pauper  was  produced  by  constant  shifting,  on  the  part  of  the 
OTerseers  of  the  poor,  from  parish  to  parish."  ^  The  Roman 
maxim,  **  in  duhio  mitiu^^^  should  in  such  cases  prevail.^ 

^  Com.  V.  York,  9  Mete.  93.  >  See  more  fully  infra,  §  194,  660. 
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MALICIOUS  HOMICIDE. 


I.  Towards  thk  pasty  killed,  §  85. 

Express  malice  mvolvei  sedate,  delib- 
erate mind  and  formed  design,  §  86. 

Intent  to  kill,  §  38. 

Evidence  of  such  intent  is  inferen- 
tial, §  39. 

Tntent  to  do  bodily  harm,  §  40. 

Intent  to  produce  a  miscarriage,  §  41. 

II.  Towards  a  third  party,  whkn  thb 

BLOW  FALLS    ON    THB  DBCXA8ED  BY 
MI8TAKB,  §  42. 

Adjudicated  cases,  §  43. 
Discossion  of  question  on  principle, 
§48. 
III.  Towards  thx  public  ix  oehx&al  or 
to  a   particular  body  of  mek, 
§52. 

Malice  to  a  class  covers  malice  to  an 
^  individual,  §  52. 


When  act  is  negligent,  offence  is  but 
manslaughter,  §  54. 

IT.  IrTKIIT  to  commit  collateral  FBLr- 
ONY,  §  55. 

By  older  common  law  writers  such 
killing  is  murder,  §  55. 

Recent  doubts  as  to  this  point,  §  56. 

Position  of  American  legislation  as  to 
the  more  heinous  felonies,  §  57. 

But  at  common  law,  doctrine  unsus- 
tainable in  reason,  §  58. 
y.  Intbmt  to  commit  collateral  mi»- 

DEMEAHOB,  §  64. 

Accidental  homicide,  incident  to  an 
unlawful  act,  is  manslaughter,  §  64. 
Assaults,  §  65. 
Production  of  abortion,  §  66. 
Riots,  §  67. 
Illicit  sexual  intercourse,  §  68. 


I.  TOWARDS  THE  PARTY  KILLED. 

/  §  35.  Express  malice  is  said  to  exist  when  one  person  kills 
another  with  a  sedate,  deliberate  mind  and  formed  design.  Such 
formed  design,  as  will  be  hereafter  seen,^  may  be  evidenced  by 
external  circumstances,  discovering  the  inward  intention  ;  as  ly- 
ing in  wait,  antecedent  menaces,  former  grudges,  and  concerted 
schemes  to  do  the  party  some  bodily  harm.  Malice  is  implied 
from  any  deliberate,  cruel  act  committed  by  one  person  against 
another,  however  sudden ;  as  where  a  man  kills  another  suddenly 
without  any,  or  without  a  considerable  provocation,  and  with  a 
deadly  weapon,  it  being  a  maxim  based  on  ordinary  experience, 
that  no  person,  unless  under  the  influence  of  malice,  would  be 
guilty  of  such  an  act  upon  a  slight  or  no  apparent  cause.  And, 
as  will  be  seen  presently,  where^  one  is  killed  in  consequence  of 
such  a  wilful  act  as  shows  the  person  by  whom  it  is  committed 
to  be  an  enemy  to  all  mankind,  we  are  led,  by  the  same  processes 

1  Infra,  §  669-696. 
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of  inductiye  reasoning  to  infer  a  general  malice  from  such  a  de- 
praved inclination  to  mischief. 

§  36.  Yet  it  must  be  admitted  that  the  distinction  between  ex- 
pr«H  and  implied  malice,  approved  as  it  is  by  the  old  atandards, 
is  unsustained  by  sound  reason.  There  is  no  case  of  homicide  in 
which  the  malice  is  not  implied  ;  none  in  which  it  is  not  inferred 
from  the  circumstances  of  the  case.  It  may  be  proved  that  the 
defendant  said,  ^^  I  intend  to  kill  A. ; "  and  it  may  be  proved 
that  he  afterwards  actually  killed  A. ;  yet  it  is  possible  to  sup- 
pose, as  in  some  cases  has  actually  been  proved,  that  the  threat 
was  braggadocio,  and  the  death  accidental.  We  have  no  power 
to  ascertain  the  certain  condition  of  a  man's  heart.  The  best  we 
can  dp  is  to  infer  his  intent,  more  or  less  satisfactorily,  from  his 
acts. 

§  37.  Malice  in  this  sense  may  be  considered  und^r  the  follow- 
ing heads :  — 

1.  Intent  to  kill. 

2.  Intent  to  do  bodily  harm. 

§  88.  Intent  to  kill.  —  This  head  admits  of  no  question  in  its 
primary  sense.  Where  there  is  a  deliberate  intent  to  kill,  unless 
it  be  in  the  discharge  of  a  duty  imposed  by  the  public  authori- 
ties, or  in  self-defence,  or  in  necessity,  the  offence  must  be  mur- 
der at  common  law.  And  as  will  hereafter  be  more  fully  seen 
an  intermediate  provocation,  immediately  after  the  happening 
which  the  offence  occurred,  forms  no  defence.^  The  reason 
this  is  obvious,  for  if  all  that  was  necessary  for  a  man  to  do  to  I 
relieve  himself  from  the  guilt  of  murder  was  such  provocation, 
there  would  rarely  be  a  case  of  homicide  without  such  provocation 
being  intentionally  provoked.  In  a  leading  case  on  this  point, 
the  prisoner,  with  the  deceased  and  another  brother,  and  some 
« neighbors,  was  drinking  in  a  friendly  manner  at  a  public  house  ; 
till  growing  warm  in  liquor,  but  not  intoxicated,  the  prisoner  and 
the  deceased  began  in  idle  sport  to  pull  and  push  each  other 
about  the  room.  They  then  wrestled  ;  one  fell,  and  soon  after- 
wards they  played  at  cudgel  by  agreement.  All  this  time  no 
token  of  anger  appeared  on  either  side,  till  the  prisoner,  in  the 
cudgel-play,  gave  the  deceased  a  smart  blow  on  the  temple.  The 
deceased  thereupon  grew  angry ;  and  throwing  away  his  cudgel, 
closed  in  with  the  prisoner,  and  they  fought  a  short  space  in  good 

^  Infra,  §  586,  ^  1  Rum.  on  Crimes,  515. 
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earnest;  but  the  company  interposiog,  they  were  soon  parted. 
The  prisoner  then  quitted  the  room  in  anger ;  and  when  he  got 
into  the  street,  was  heard  to  say,  ^^  Damnation  seize  me  if  I  do 
not  fetch  something  and  stick  him."  And  being  reproved  for 
using  such  expressions,  he  answered,  ^^  I'll  be  damned  to  all 
eternity  if  I  do  not  fetch  something  and  run  him  through  the 
body."  The  deceased  and  the  rest  of  the  company  continued  in 
the  room  where  the  affray  happened  ;  and  in  about  half  an  hour 
the  prisoner  returned,  having  put  off  a  thin  slight  coat  he  had 
on  when  he  quitted  the  room,  and  put  on  one  of  a  coarse  thick 
cloth.  The  door  of  the  room  being  open  into  the  street,  the  pris* 
oner  stood  leaning  against  the  door-post,  his  left  hand  in  hia 
bosom,  and  a  cudgel  in  his  right,  looking  in  u£pn  the  company, 
but  not  speaking  a  word.  The  deceased  seeing  him  in  that  pos- 
ture, invited  him  in  to  the  company  ;  but  the  prisoner  answered, 
"  I  will  not  come  in."  **  Why  will  you  not  ?  "  said  the  deceased. 
The  prisoner  replied,.  **  Perhaps  you  will  fall  on  me  and  beat 
me."  The  deceased  assured  him  he  would  not ;  and  added,  ^*  Be- 
sides, you  think  yourself  as  good  a  man  as  me  at  cudgels,  perhaps 
you  will  play  at  cudgels  with  me."  The  prisoner  answered,  **  I 
am  not  afraid  to  do  so  if  you  will  keep  off  your  fists."  Upon 
these  words  the  deceased  got  up  and  went  towards  the  prisoner, 
who  dropped  the  cudgel  as  the  deceased  was  coming  up  to  him. 
The  deceased  took  up  the  cudgel,  and  with  it  gave  the  prisoner 
two  blows  on  the  shoulder.  The  prisoner  immediately  put  his 
right  hand  into  his  bosom,  and  drew  out  the  blade  of  a  tuck 
sword,  crying,  "  Damn  you,  stand  off  or  I  *11  stab  you ; "  and 
immediately,  without  giving  the  deceased  time  to  step  back, 
made  a  pass  at  him  with  the  sword,  but  missed  him.  The  de- 
ceased thereupon  gave  back  a  little ;  and  the  prisoner,  shortening 
the  sword  in  his  hand,  leaped  forward  towards  the  deceased  and 
stabbed  him  to  the  heart,  and  he  instantly  died.  The  judges 
unanimously  agreed  that  there  were  in  this  case  so  many  circum- 
stances of  deliberate  malice  and  deep  revenge  on  the  defendant's 
part,  that  his  offence  could  not  be  less  than  wilful  murder.  He 
vowed  he  would  fetch  something  to  stick  Aim,  to  run  him  through 
the  body.  Whom  did  he  mean  by  him  f  Every  circumstance  in 
the  case  showed  that  he  meant  his  brother.  He  returned  to  the 
company,  provided,  to  appearance,  with  an  ordinary  cudgel,  as  if 
he  intended  to  try  skill  and  manhood  a  second  time  with  that 
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weapon ;  but  the  deadly  weapon  was  all  the  while  carefully  con- 
cealed under  his  coat,  which  most  probably  he  had  changed  for 
the  purpose  of  concealing  the  weapon.  He  stood  at  the  door, 
refusing  to  come  nearer,  but  artfully  drew  on  the  discourse  of  the 
past  quarrel ;  and  as  soon  as  he  saw  his  brother  disposed  to  en- 
gage  a  second  time  at  cudgels,  he  dropped  his-  cudgel  and  betook 
him  to  the  deadly  weapon,  which  till  that  moment  he  had  con- 
cealed. He  did  indeed  bid  his  brother  stand  off ;  but  he  gave 
him  no  opportunity  of  doing  so  before  the  first  pass  was  made. 
His  brother  retreated  before  the  second;  but  he  advanced  as 
fast,  and  took  the  revQuge  he  had  vowed.  The  circumstance  of 
the  blows  before  the  sword  was  produced,  which  probably  occa- 
sioned the  death,  did  not  alter  the  case ;  nor  did  the  preceding 
quarrel ;  because,  all  circumstances  considered,  he  appeared  to 
have  returned  with  a  deliberate  resolution  to  take  a  deadly  re- 
venge for  what  had  passed.^ 

§  39.  Evidence  of  intent.  —  As  has  been  already  incidentally 
noticed,  and  as  vnll  be  presently  more  fully  seen,  evidence  of  in- 
tent and  of  malice  is  necessarily  inferential.  The  circumstances 
from  which  conclusions  in  this  respect  can  be  drawn  will  be  here- 
after distinctively  discussed.^ 

The  process  of  reasoning  is  that  of  the  ordinary  inductive 
syllogism :  from  certain  facts  malice  is  to  be  inferred ;  here 
these  facts  exist ;  hence  here  malice  is  to  be  inferred.  The  facts 
from  which  the  inference  of  malice  is  to  be  drawn  will  be  ana- 
lyzed in  a  subsequent  chapter.'  Among  them  may  be  now  simply 
noticed  prior  quarrels  between  the  defendant  and  the  deceased  ; 
expressions  of  animosity  by  the  defendant  to  the  deceased ;  prep- 
arations for  homicide ;  money  on  the  deceased's  person  of  which 
he  was  robbed  at  the  homicide ;  use  of  a  deadly  weapon.  The 
latter  fact  —  use  of  a  deadly  weapon  —  has  been  frequently 
singled  out  as  affording  in  itself  a  presumption  in  law  that  the 
killing  was  malicious.  If  ^4aw,"  when  thus  used,  means  ^^  law 
of  probable  reasoning,"  then  the  statement  is  true ;  if  it  means 
^^premmtio  Juris^*^  which  the  judge  is  arbitrarily  to  apply,  then 
the  statement  is  false.  An  executioner,  a  surgeon,  a  person  act- 
ing obviously  in  self-defence,  each  uses  a  deadly  weapon ;  yet 
neither  the  executioner,  the  surgeon,  nor  the  person  so  acting  in 

1  Mason's  case,  Fost.  182  ;  East  P.        *  See  infra,  §  669-696. 
C.  c  5,  s.  23.  »  See  infra,  §  671  et  seq. 
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self-defence  is  presumed,  from  the  mere  fact  of  the  weapon  be- 
ing deadly,  to  be  acting  maliciously.  The  true  rule  is  that  all 
the  facts  of  the  case  taken  together  are  to  be  considered,  and 
from  these  the  question  to  be  decided  is  whether  the  defendant 
acted  maliciously.^ 

§  40.  Intent  to  do  hodUy  harm.  —  At  common  law,  the  intent 
to  do  *' enormous"  or  "severe"  bodily  harm,  followed  up  by 
homicide,  constitutes  murder ;  though,  as  will  be  seen  hereafter, 
such  an  offence  falls  in  this  country,  in  those  states  where  this 
distinction  exists,  under  the  head  of  murder  in  the  second  degree. 
Homicides  of  this  character  are  numerous  ;  and  it  is  easy  to  sup- 
pose of  homicide  in  a  duel  that  may  be  so  ranked,  e.  g.  where 
the  intention  was  to  maim^  not  to  hUh  The  distinction,  in  a  case 
of  this  kind,  is  often  slight;  and  when  a  statutory  line  is  to  be  fol- 
lowed, it  has  been  held  that  when  the  damage  intended  was  such 
as  would  probably  result  in  death,  it  is  murder  in  the  first  de- 
gree, even  though  death  may  have  been  but  incidental  to  the 
offender's  purpose.^  In  all  cases  of  such  outrageous  hurt  as  to 
make  the  death  a  natural  consequence,  we  have  a  right  to  infer 
such  an  intent ;  but  it  is  otherwise  when  the  hurt  was  less  seri- 
ous, and  the  presumption  of  an  intent  to  kill  less  violent.  In- 
dependent of  the  statutes,  it  has  been  said  that  though  A.  in- 
tend only  to  severely  beat  B.  in  anger,  from  preconceived  malice, 
and  happen  to  kill  him,  it  will  be  no  excuse  that  he  did  not'  in- 
tend all  the  mischief  that  followed  ;  for  what  he  did  was  malum 
in  %e^  and  he  must  be  answerable  for  its  consequences.  He  beat 
B.  with  an  intention  of  doing  him  great  bodily  harm,  and  is 
therefore  answerable  for  all  the  harm  he  did.^  So  if  a  lai^e 
stone  be  thrown  at  one  with  a  deliberate  intent  to  seriously  hurt, 
though  not  to  kill  him,  and  by  accident  it  kill  him,  or  any  other, 
this  is  murder.^  But  the  nature  of  the  instrument,  add  the 
manner  of  using  it,  as  calculated  to  produce  great  bodily  harm  or 
not,  will  vary  the  offence  in  such  cases.  If  the  intent  be  merely 
to  inflict  a  slight  chastisement,  and  death  arises  from  some  pecul- 
iarity in  the  deceased's  constitution  (^.  g,  inflammation  from  a 
scratch),  then  the  offence  is  but  manslaughter;'  and  so,  where 

1  See  cases  cited  to  §  944,  Wh.  Cr.        <  Fost.  259.    See  supra,  §  23-25. 
Law,  7th  ed.  ^  1  Hale,  491. 

*  Com.  v.  Green,  1  Ashm.  289. 
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die  injory  is  only  miscbievoasly  inflicted,  with  no  intention  seri- 
ously to  hnrt.^ 

In  Vermont,  in  a  case  showing  peculiar  depravity  of  guilt, 
where  a  man,  in  order  to  have  unlawful  sexual  intercourse  with 
a  girl,  used  artificial  means,  with  her  consent,  to  make  such  con- 
nection practicable,  as  a  result  of  which  the  girl  died,  the  killing 
was  held  but  manslaughter.^  This  case,  supposing  the  girl  was 
old  and  intelligent  enough  to  consent,  may  be  sustained  on  the 
ground  of  volenti  nonfit  injuria;^  but  not  otherwise.*  For  to  con- 
stitute grievous  bodily  harm,  it  is  not  necessary  that  the  injury 
should  be  either  permanent  or  dangerous;  if  it  is  such  as  seriously 
to  interfere  with  comfort  or  health,  the  allegation  is  sustained.^ 

§  41.  Intent  to  produce  a  miscarriage,  —  Under  this  head  we 
may  class  attempts  to  produce  miscarriages,  resulting  in  the 
death  of  the  mother.  Killing  of  this  character  has  been  cor- 
rectly held  to  be  murder  at  common  law.^  To  rest  these  de- 
cisions, however,  as  is  sometimes  done,  on  the  ground  that  the 
killing  was  incidental  to  the  commission  of  a  felony,  is  unsafe, 
even  in  those  states  in  which  the  production  of  miscarriage  is  a 
felony  by  statute.  The  principle  that  killing,  when  in  the  per- 
petration of  a  collateral  felony,  is  murder  at  common  law,  is  open, 
as  will  presently  be  seen,^  to  so  many  grave  objections,  that  it 
ought  not  to  be,  at  all  events,  unnecessarily  invoked.  It  is  suffi- 
cient, in  order  to  sustain  the  ruling  that  killing  the  mother,  when 
attempting  to  cause  her  to  miscarry,  is  murder  at  common  law, 
to  rest  on  the  fact  that  such  attempt  involves  a  serious  bodily 
harm  to  the  mother.  Such  being  the  case,  the  offence  is  murder 
at  common  law,  or  murder  in  the  second  degree  under  our  Ameri- 
can statutes.^ 

»  Infra,  §  72.  »  Infra,  §  55. 

*  Stale  V,  Center,  35  Vt.  878.  ^  Channcey,  ex  parte,  2  Ashmead, 

*  See  Whart.  C.  L.  7th  ed.  751/.  227  ;  Stote  v.   Moore,  25  Iowa,  128. 
«  R.  V.  Cox,  R.  &  R.  C.  C.  862  ;  1  See  infra,  §  192. 

Leach,  71.  Lord  Macanlay,  in  hU  Report  on 

*  R.  o.  Ashman,  1  F.  &  F.  88.  the  India  Penal  Code,  thus  speaks:  — 

*  State  V.  Moore,  25  Iowa,  128;  '^  Under  the  provisions  of  our  Code, 
Smith  V,  State,  3  Reding.  (Me.)  48 ;  this  case  would  be  very  ^  differently 
Chaancey,  ex  parte,  2  Ashmead,  227 ;  dealt  with  according  to  circumstances. 
Com.  V.  Jackson,  15  Gray,  187.  See  If  A.  kills  Z.  by  administering  abor- 
R.  V.  Graylor,  D.  k  B.  C.  C.  288 ;  7  tives  to  her,  with  the  knowledge  that 
Cox  C.  C.  253  ;  and  see  infra,  §  41,  those  abortives  are  likely  to  cause  her 
192.  death,  he  is  guilty  of  voluntary  culpa- 
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n.   TOWARDS  A  THIRD  PARTY,  WHEN  THE  FATAL  BLOW  FALLS  ON  THE 

DECEASED  BT  MISTAKE. 

§  42.  Where  an  injury,  intended  against  one  person,  mortally 
affects  another,  as  where  a  blow  aimed  at  one  person  lights  upon 
another  and  kills  him,  the  inquiry  will  be  whether,  if  the  blow 
had  killed  the  person  against  whom  it  was  aimed,  the  offence 
would  have  been  mufder  or  manslaughter.  If  A.,  having  malice 
against  B.,  strikes  at  and  misses  him,  but  kills  C,  this  is  murder 
in  A. ;  but  if  the  blow  had  been  without  malice  and  under  such 
circumstances  that  if  B.  had  died,  it  would  have  been  but  man- 
slaughter, the  killing  of  C.  would  have  been  but  manslaughter.^ 
So  if  A.  gives  poison  to  B.,  intending  to  poison  her,  and  B.,  igno- 
rant of  it,  gives  it  to  a  child,  who  eats  it  and  dies  ;  this  is  murder 
in  A.,  but  no  offence  in  B.;  and  this,  though  A^  who  was  present 
at  the  time  endeavored  to  dissuade  B.  from  giving  it  to  the  child.^ 
So  where  Plummer,  and  seven  others,  opposed  the  king's  ofE- 
cers  in  the  act  of  seizing  wool.  One  of  those  persons  shot  off  a 
fusee  and  killed  one  of  his  own  part3\  The  court  held,  in  giving 
judgment  upon  a  special  verdict,  that  as  the  prisoner  was  upon 
an  unlawful  design,  if  he  had  in  pursuance  thereof  discharged 
the  fusee  against  any  of  the  king's  officers  that  came  to  resist 
him,  in  the  prosecution  of  that  design,  intending  to  kill  such 
officer,  and  by  accident  had  killed  one  of  his  own  accomplices,  it 

ble  homicide,  which  will  be  Yoluntaiy  seen,  or  by  rome  peculiarity  in  Z.'s  con- 

culpable  homicide  by  consent  if  Z.  stitution  such  as  there  was  no  ground 

agreed  to  run  the  risk,  and  murder  if  whatever  to  expect,  A.  will  be  liable 

Z.  did  not  so  agree.    If  A.  causes  mis-  to  no  punishment  whatever  on  account 

carriage  to  Z.,  not  intending  to  cause  of  her  death,  but  will  of  course  be 

Z.'s  death,  nor  thinking  it  likely  that  liable  to  the  punishment  provided  for 

he  shall  cause  Z.'s  death,  but  so  rashly  causing  miscarriage."    See  for  further 

or  negligently  as  to  cause  her  death,  extracts^ from  this  report,  infra. 

A.  is  guilty  of  culpable  homicide  not  ^  1  Hale,  879,439,466  ;  Dyer,  128  ; 

voluntary,  and  will  be  liable  to  the  Kel.  Ill,  112,  117;  Pult  de  Pace,  1 24, 

punishment  provided  for  the  causing  .b;  Post.  261  ;  1   Hawk.  c.  31,  542  ; 

of  miscarriage,  increased  by  imprison-  State  v.  Cooper,  1  Green  N.  J.  381 ; 

ment  for  a  term  not  exceeding  two  State  v,  Benton,  2  Dev.  &  Bat  196  ; 

years.     Lastly,  if  A.  took  such  pre-  State  v.  Fulkerson,  1  Phil.  (N.  C.)  L. 

cautions  that  there  was  no  reasonable  233 ;  R.  v.  Holt,  7  C.  &  P.  519 ;  supra, 

probability  that  Z.'s  death  would  be  §  19,  26  ;  infra,  §  182. 

caused,  and  if  the  medicine  were  ren-  ^  1   Hale,   280 ;   2  Plowden   Com. 

dered  deadly  by  some  accident  which  474.     Supra,  §  22-25;  infra,  §  92. 
no  human  sagacity  could  have  fore- 
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would  haye  been  murder  in  bim  ;  tbe  reason  being  that  if  a  man 
out  of  malice  to  A.  shoot  at  him,  but  miss  him  and  kill  B.,  it  is 
no  less  a  murder  than  if  he  had  killed  the  person  intended.^ 
So  where  A.,  a  policeman,  is  lawfully  endeavoring  to  arrest  B., 
and  B.  shoots  at  the  policeman,  and  kills  accidentally  C,  this  is 
murder  in  B.^  The  same  rule  applies,  as  will  be  hereafter  seen,' 
to  cases  of  killing  in  riots.  A  rioter  intends  to  kill  an  enemy, 
but  kills  a  friend.  The  killing,  in  such  case,  according  to  the 
authorities,  is  to  be  treated  as  of  the  same  grade  as  it  would  have 
been  if  the  person  killed  was  the  one  whom  the  defendant  in- 
tended to  kill.  Even  where  the  intent  was  to  inflict  only  serious 
bodily  harm,  this  rule  is  in  force.  Thus,  where  the  prisoner  fired 
a  loaded  pistol  at  a  person  on  horseback,  and  declared  that  he 
did  so  only  with  the  intention  to  cause  the  horse  to  throw  him, 
and  the  ball  hit  another  person  and  killed  him,  it  was  held  in 
South  Carolina  that  the  crime  was  murder.'  Under  the  present 
usual  statutory  provisions,  such  offence  would  be  murder  in  the 
second  degree.^ 

§  43.  On  the  other  hand,  where  the  blow  is  designed  in  hot 
blood,  or  under  such  circumstances  that  if  the  person  aimed  at 
had  been  killed,  the  offence  would  have  been  but  manslaughter  ; 
then,  as  has  already  been  incidentally  noticed,  it  is  but  man- 
slaughter  to  kill  the  person  actually  killed.  Killing  in  affrays 
and  riots,  as  we  have  just  seen,  is  thus  to  be  qualified.  The  fol- 
lowing case  is  strong  to  this  point :  A  quarrel  arising  between 
some  soldiers  and  a  number  of  keelmen  at  Sandgate,  a  violent 
affray  ensued,  and  one  of  the  soldiers  was  very  much  beaten. 
The  prisoner,  a  soldier  who  had  before  driven  a  part  of  the  mob 
down  the  street  with  his  sword  in  his  scabbard,  on  his  return, 
seeing  his  comrade  thus  used,  drew  his  sword,  and  bid  the  mob 
stand  clear,  saying  he  would  sweep  the  street;  and  on  their 
pressing  on  him  he  struck  at  them  with  the  flat  side,  and  as  they 
fled  pursued  them.  The  other  soldier  in  the  mean  time  had  got 
away»  and  when  the  prisoner  returned  he  asked  whether  they 
had  murdered  his  comrade ;  and  being  several  times  again  as- 

1  12  Mod.  627;  Keljmg,  111;  Lord    v.  Mawgridge,    Kelyng,    131,  182;  9 
Raym.  1581;  9  St  Tr.  112  ;  Higgins's    St  Tr.  61. 
ease,  Dyer,  128 ;  PL  60,  474;  Cromp.        >  AngvU  v.  State,  S6  Tex.  542. 
101 ;  9   Co.  81,  Agnes  Gore's  case;        *  State  v.  Smith,  2  Strobh.  77. 
WUUanis's   case,  cited  in  the  Queen        ^  See  infra,  §  1 70  «/  $eq, 
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saulted  by  the  mob,  he  brandished  his  sword  and  bid  them  keep 
off.  At  this  time  the  deceased,  who  from  his  dress  might  be 
mistaken  for  a  keelman,  was  going  along  about  five  yards  from 
the  prisoner ;  but  before  he  passed  the  prisoner  went  up  to  him 
and  struck  him  on  the  head  with  the  sword,  of  which  he  pres- 
*  ently  died.  This  was  holden  manslaughter :  it  was  not  murder, 
because  there  was  a  previous  provocation,  and  the  blood  was 
heated  in  the  contest ;  nor  was  it  in  self-defence,  because  there 
^aa  no  inevitable  necessity  to  excuse  the  killing  in  that  manner.^ 
If  in  this  case,  where  the  defendant  actually  intended  to  kill  the 
deceased,  though  under  a  mistake  as  to  who  the  latter  was,  the 
qualification  is 'applicable,  a  fortiori^  does  the  defence  apply 
when  the  killing  of  the  deceased  was  purely  accidental. 

§  44.  So  also  we  must  allow  this  mitigation  as  to  intent  to  be 
extended  to  cases  of  such  peculiar  excitement  as  negatives  the 
implication  of  malice.  Of  this  we  have  the  following  illustra- 
tions :  — 

§  45.  The  prisoner,  having  had  a  quarrel  with  his  wife,  and 
aimed  a  blow  at  her  with  an  axe,  which  fell  on  the  head  of  his 
infant  son,  then  in  her  arms,  by  which  he  wa^  instantly  killed, 
it  being  shown  that  the  prisoner  was  ignorant  of  his  child's  posi* 
tion,  and  was  at  the  time  in  the^heat  of  blood  seeking  to  avenge 
himself  on  his  wife  for  a  supposed  injury,  it  was  held  that  as  the 
case  was  to  be  considered  as  if  the  wife  had  been  the  victim,  the 
same  grade  of  homicide  would  attach  to  the  killing  of  the  child 
as  it  would  have  done  to  that  of  the  wife,  if  she  had  been 
killed.2 

§  46.  A  widow,  finding  that  one  of  her  sons  had  not  prepared 
her  dinner,  as  she  had  directed  him  to  do,  began  to  scold  him, 
upon  which  he  made  her  some  very  impertinent  answers,  which 
put  her  in  a  passion,  and  she  took  up  a  small  piece  of  iron  used 
as  a  poker,  intending  to  frighten  him,  and  seeing  she  was  very 
angry,  he  ran  towards  the  door  of  the  room,  when  she  threw  the 
poker  at  him,  and  it  happened  that  the  deceased  was  just  coming 
in  at  the  moment,  and  the  iron  struck  him  on  the  head,  and 
caused  his  death ;  Park,  J.  A.  J.,  said  to  the  jury :  ^^  No  doubt 
this  poor  woman  had  no  more  intention  of  injuring  this  particu- 
lar child  than  I  have,  but  that  makes  no  difference  in  law.     If  a 

^  Foster,  262;  1  Hawk.  c.  31,  s.  44;        *  Com.  v,    Dougherty,    7    Smitli's 
Crown  Cas.  Bes.  Leach,  151,  S.  C*         Laws,  696. 
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blow  is  idmed  at  an  individual  nnlawf uUy,  —  and  this  was  un- 
doubtedly unlawful,  as  an  improper  mode  of  correction,  —  and 
strikes  another  and  kills  him,  it  is  manslaughter ;  and  there  is  no 
doubt  if  the  child  at  whom  the  blow  was  aimed  had  been  struck, 
and  died,  it  would  have  been  manslaughter,  and  so  it  is  under 
the  present  circumstances.*'  ^ 

§  47.  So  also  if  A.,  in  lawful  self-defence,  or  in  lawful  pre- 
vention of  a  felony,  mtending  to  kill  3m  accidentally  kills  C,  this 
is  excusable  or  justifiable  homicide,  as  the  case  may  be.^ 

§  48.  Diseti89ian  of  question  on  principle.  —  The  decisions 
just  given  are  probably  too  firmly  settled  to  be  now  shaken  ;  but 
it  is  not  to  be  denied  that  though  in  Anglo-American  courts 
they  have  been  accepted  as  based  on  a  principle  that  is  indisput- 

^  R.  V.  Conner,  7  C.  &  P.  438.  See  diverted  toward  the  plaintiff;  or  if, 

BrattOD  V.  State,  10  Humph.  108  ;  and  while  in  the  act  of  firing  with  a  cor- 

infra,  §  182.  rect  aim,  the  assailant  suddenly  and 

*  Levett's   case,    Cro.    Car.    488  {  unexpectedly  stepped  aside,  and  the 

Aaron  v.  State,  81  6a.  167  ;  Morris  v.  ball,  passing  over  the  spot,  hit  the 

Piatt,  32  Conn.  75.    In  the  latter  case,  plaintiff,  who  till  then  was  invisible 

Butler,  J.,  said :  —  and  his  presence  unknown  to  the  de- 

**  If  the  defendant  had  been  in  the  fendant ;  or  if  the  pistol  was  fired  in 
act  of  firing  the  pistol  at  an  assailant  other  respects  with  all  the  care  which 
in  lawful  self-defence,  and  a  flash  of  the  exigencies  of  the  case  required, 
lightning  had  blinded  him  at  the  in-  or  the  circumstances  permitted,  the 
stant  and  diverted  his.  aim,  or  an  accident  was  what  has  been  correctly 
earthquake  had  shaken  him  and  pro-  termed,  '  unavoidable  under  the  cir- 
dnced  the  same  result ;  or  if  his  aim  cumstances ; '  and  whether  the  de- 
was  perfect  but  a  sudden  violent  puff  fendant  should  in  such  case  be  holden 
of  wind  had  diverted  it,  or  the  ball  liable  or  not,  is  the  question  we  have 
after  it  passed  from  the  pistol ;  and,  in  hand.  For,  in  the  third  place,  if 
in  either  case,  the  ball,  by  reason  the  act  of  firing  the  pistol  was  not 
of  the  diversion,  had  hit  the  plain-  lawful,  or  was  an  act  which  the  de- 
tiff,  the  accident  would  have  been  so  fendant  was  not  required  by  any  ne* 
affected  in  part  by  the  uncontrollable  cessity  or  duty  to  perform,  and  was 
and  unexpected  operations  of  nature  attended  with  possible  danger  to  third 
as  to  be  inevitable  or  absolutely  un-  persons,  which  required  of  him  more 
avoidable;  and  there  is  no  principle  than  ordinary  circumspection  and 
or  authority  which  would  authorize  a  care,  aa-af  he  had  been  firing  at  a 
recovery  by  the  plaintiff.  mark  merely ;  or  if  the  act,  though 

^  And  in  the  second  place,  if,  while  strictly    lawful    and    necessary,   was 

in  the  act  of  firing  the  pistol  lawfully  done  with  wantonness,  negligence,  or 

at  an    assailant,   the  defendant  was  folly;  then,  although  the  wounding 

stricken,  or  the  pistol  seized  or  strick-  was  unintentional  and  accidental,  it 

ea  by  another  assailant,  so  that  its  aim  is  conceded  and    undoubtedly  true, 

was  oaexpectedl/  and  uncontrollably  that  the  defendant  would  be  liable." 


§  48.]  iiURDER :  [chap.  ni. 

able,  this  principle  has  been  regarded  by  foreign  jurists  as  beset 
by  peculiar  doubts.  A.  intends  to  shoot  B.,  but  missing  him  acci- 
dentally and  unintentionally  kills  C.  On  the  one  side  it  is  ai^ued 
by  Bun  and  Walther,  reaching  the  same  result  as  that  reached 
in  the  cases  above  cited,  that  A.'s  action  in  both  relations  is  to  be 
viewed  as  a  unit ;  that  as  his  intent  was  to  kill,  and  as  the 
killing  took  place  in  pursuance  of  this  intent,  the  case  is  anal- 
ogous to  that  of  a  man  shooting  into  a*  crowd  intending  to  kill 
any  one  whom  he  may  hit,  in  which  case  no  one  doubts  that  he 
is  chargeable  with  the  murder  of  the  person  whom  he  kills.  To 
this  Bar  has  published,  in  his  Treatise  on  Causalzusammenhange, 
an  answer  which  it  may  not  be  out  of  place  here  to  condense. 
He  begins  by  insisting  that  the  doctrine  of  causation  relates,  not 
to  the  vague  and  unreal,  but  to  the  concrete  and  actual.  No  one 
intends  to  kill  an  indefinite  man,  because  there  is  no  such  thing 
as  an  indefinite  man  to  be  killed.  It  is  true  that  the  mind  of 
the  assailant  may  fluctuate  between  two  or  more  persons,  as  to 
which  he  will  kill ;  but  the  moment  he  acts  he  has  but  a  specific 
person  before  him.  Nor  does  it  alter  the  case  when  he  shoots 
into  a  crowd.  He  has  in  this  case  the  crowd,  consisting  of  an  as- 
certainable number  of  individuals,  in  view ;  and  although  he 
leaves  it  to  chance  to  determine  who  is  to  be  struck,  yet  the  group 
to  whom  this  chance  is  limited  is  as  capable  of  positive  appre- 
hension and  of  concrete  intent  as  are  the  individuals  of  whom 
the  group  is  composed.  We  never,  even  in  the  latter  case,  say, 
^'  A.  murdered  a  man  in  the  abstract ; "  it  is  always,  ^'  A.  has 
murdered  B.,"  or  "  a  particular  man."  ....  Suppose,  to  illus- 
trate, that  two  targets  ^.re  placed,  at  a  shooting-match,  at  equal 
distance  from  the  marksman.  He  is  at  liberty  to  choose  at 
which  target  he  will  shoot.  He  chooses  No.  1,  aims  atnt,  and 
hits  No.  2.  Is  his  skill  to  be  placed  at  the  same  grade  as  that  of 
a  competitor,  who  chooses  No.  2  and  hits  No.  2  ?  Now  if  the 
view  here  contested  be  true,  it  would  be  sufficient  to  say,  ^*  A.  has 

aimed  at  a  target  and  has  hit  a  target,*'  which  is  absurd 

The  law,  we  admit,  makes  it  a  crime  to  kill  any  man  maliciously ; 
but  it  is  far  from  saying  that  malice  towards  one  man  and  killing 
another  can  make  together  one  malicious  homicide.  Suppose  C, 
instead  of  accidentally  receiving  A.'s  shot,  wilfully  throws  himself 
in  its  range  in  order  to  commit  suicide.    A.,  on  the  view  here  con 
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tested,  would  be  indictable  for  the  malicious  murder  of  one  who 
really  murdered  himself. 

§  49.  It  is  said  that  C  is  to  be  substituted  for  B.,  and  that  kill- 
ing C.  is  to  be  treated  on  the  basis  of  this  substitution,  just  as  we 
would  treat  the  killing  of  B.  But  we  cannot  positively  affirm 
that  B.  would  have  been  shot  had  not  C.  intervened.  It  may  be 
that  the  very  faltering  which  led  to  the  miss-shot  was  caused  by 
a  want  of  resolute  purpose ;  it  may  be  that  the  taking  so  great  a 
distance  at  which  to  shoot  at  B.  was  a  result  of  an  unwillingness 
to  make  a  sure  shot.  It  may  be  that  the  attempt  was  of  a  char- 
acter which  necessarily  failed.  At  all  events,  we  have  here  the 
spectacle  of  an  attempt,  an  offence  whiq^i  hsis  a  milder  punish- 
ment, visited  with  the  severe  punishment  of  the  consummated 
offence,  simply  because  the  defendant  has  accidentally  committed 
a  distinct  offence.  To  attempts,  a  milder  punishment  is  assigned, 
on  the  ethical  ground,  that  as  a  usual  thing  a  consummated  crime 
supposes  greater  care  in  preparation,  and  greater  firmness  in  exe- 
cution, and  therefore  involves  a  higher  degree  of  criminality,  than 
does  an  unconsummated  crime.  If  you  meet  this  by  saying  that 
in  this  case  the  attempt  on  B.  only  accidentally  failed,  then  you 
make  the  doubt,  instead  of  telling  for,  tell  against  the  accused, 

and  thus  you  violate  the  maxim  in  dubio  mitius The 

question  is  not  to  be  confounded  with  that  of  doltis  alternativiu^ 
which  exists  when  A.,  intending  to  shoot  either  B.  or  C,  shoots 
C.     This  is  clearly  murder,  for  in  such  case  there  is  at  once  a 

killing  and  an  intent  to  kill  the  person  killed Nor  can 

we  fall  back  on  a  priori  reasoning  on  the  basis  of  the  defendant's 
intent ;  and  hold  that  because  the  defendant  intended  to  kill  and 
a  killing  followed,  therefore  the  intent  to  do  one  thing,  and  the 
doing  another,  are  to  be  fused  into  one  malicious  killing.  The 
absurdity  of  this  will  be  seen  by  the  following  illustration :  A. 
intends  to  kill  B. ;  he  shoots  at  C,  whom  he  mistakes  for  B.,  but 
when  he  fires,  his  gun  bursts  and  kills  D.  No  doubt  A.  intended 
to  kill  some  one,  and  that  some  one  was  killed ;  but  the  fallacy 
is  in  asserting  that  because  some  one  was  killed,  therefore  this 
some  one  was  the  one  at  whom  A.  aimed.  Or  push  this  a  little 
further.  A.  manufactures  an  explosive  machine,  and  is  filling  a 
pfaell  intending  to  kill  B.,  when  the  shell  explodes  and  kills  C. 
This,  on  the  principle  here  contested,  is  murder,  and  there  is  no 
way,  if  we  accept  that  view,  of  preventing  an  intent  to  kill  from 
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coalescing  with  any  collateral  accidental  homicide  which  may 
occur  through  the  instrumentality  put  in  motion  to  carry  out  the 
intent.  Yet  it  is  not  only  possible  that  in  the  mean  time  the  de- 
fendant may  have  repented  and  abandoned  his  intent,  but  the 
law,  until  the  intent  is  consummated,  always  assumes  such  a 
repentance  and  abandonment  as  possible,  and  hence  assigns  a 
lighter  punishment  to  the  attempt.  Supposing  the  actual  homi- 
cide to  be  a  mere  accident,  to  which  no  blame  is  imputable,  we 
thus  use  this  accident,  which  occurs  to  an  object  wholly  collateral, 
to  change  an  attempt  into  a  murder.  The  defendant  really  did 
not  kill  B.,  but  he  is  convicted  of  killing  B.  because  C.  was 
killed  by  means  with  which  the  defendant  had  legally  nothing 
to  do. 

§  50.  Such  are  some  of  the  points  which  are  raised  in  reply  to 
the  doctrine  that  in  cases  of  aberration,  as  they  are  called,  the 
killing  of  one  person  is  to  be  tacked  to  the  intent  to  kill  another, 
so  as  to  form  one  complete  murder.  Were  the  question  still 
open,  then  it  would  be  both  humane  and  philosophical  to  hold  that, 
so  far  as  concerns  B.,  the  person  whom  A.  intends  to  kill,  but 
does  not  actually  kill,  A.  is  guilty  only  of  an  attempt  to  kill. 
What  A.'s  offence  is  as  to  C,  who  is  not  seen  by  A.,  but  who 
accidentally  interposes,  and  receives  a  fatal  wound,  depends  upon 
whether  the  shooting  was  of  such  a  character  (e.  g.  from  the 
place  of  firing  being  one  in  which  persons  are  accustomed  to 
pass)  as  implies  negligence  in  A.  If  so,  then  the  killing  of  C. 
is  manslaughter.  But  as  A.  did  not  intend  to  kill  C,  then  the 
killing  of  C.  is  not  under  such  circumstances  murder.  That  the 
intent  to  kill  B.,  and  the  actual  killing  of  C,  cannot  be  lumped 
so  as  to  make  an  offence,  is  illustrated  by  the  fact  that  supposing 
B.  to  have  been  killed,  and  the  shot  to  have  pierced  him  and  then 
killed  C,  then  the  killing  of  B.  and  C.  are  distinct  offences,  to  be 
separately  tried.^ 

§  51.  So  far,  however,  as  concerns  the  class  of  cases  immedi- 
ately before  us  (those  in  which  one  person  is  killed  by  a  mortal 
blow  designed  for  another),  the  doctrine  of  transferred  imputa- 
tion, or  aberration^  as  it  is  called  in  the  Roman  law,  is  too  firmly 
settled  to  be  shaken.     How  far  it  can  be  sustained  in  cases  where 

1  R.  r.  Champneys,  2  M.  &  R.  26;  838;  Vaughan  v.  Com.  2  Ya.  Ca.  273; 
State  V.  Benham,  7  Connect.  414 ;  State  v.  Standifer,  5  Porter,  623 ;  WIi. 
People  V.  Warren,   1    Parker  C.  R.    Cr.  L.  7t]i  ed.  §  565. 
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homicide  is  committed  accidentally,  when  the  intent  was  to  per- 
petrate a  felony  other  than  murder,  will  be  presently  discussed. 

m.    TOWARDS  THE  PUBUC  IN  GENERAL,  OR  TO  A  PARTICULAR  BODT 

OF  MEN. 

§  62.  Malice  to  a  class  covers  malice  to  an  individual,  —  When 
an  action  unla\7ful  in  itself  is  done  with  deliberation,  and  with 
intention  of  killing,  or  inflicting  grievous  bodily  harm,  though 
the  intention  be  not  directed  to  any  particular  person,  and  death 
ensue,  it  will  be  murder  at  common  law.  ^  But  if  such  an  origi- 
nal intention  does  not  appear,  which  is  matter  of  fact,  and  to  be 
collected  from  circumstances  given  in  evidence,  and  the  act  was 
done  heedlessly  and  incautiously,  it  will  be  manslaughter,  not 
accidental  death ;  because  the  act  upon  which  death  ensued  was 
unlawful.*  Thus,  if  a  person,  breaking  in  an  unruly  horse,  wil- 
fully ride  him  among  a  crowd  of  persons,  the  probable  danger  be- 
ing great  and  apparent,  and  death  ensue  from  the  viciousness  of 
the  animali  it  is  murder  at  common  law.  For  how  can  it  be  sup- 
posed that  a  person  wilfully  doing  an  act,  so  manifestly  attended 
with  danger,  especially  if  he  showed  any  consciousness  of  such 
danger  himself,  should  intend  any  other  than  mischief  to  those 
who  might  be  encountered  by  him  ?  ^  So  if  a  man  recklessly  and 
maliciously  throw  from  a  roof  into  a  crowded  street,  where  pas- 
sengers are  constantly  passing  and  repassing,  a  heavy  piece  of 
timber,  calculated  to  produce  death  on  such  as  it  might  fall,  and 
death  ensue,  the  offence  is  murder  at  common  law.^  So,  also,  it 
is  murder  maliciously  to  fire  into  a  crowd.^  And  upon  the  same 
principle,  if  a  man,  knowing  that  people  are  passing  along  the 
street,  maliciously  throw  a  stone  likely  to  do  injury,  or  shoot 
over  a  house  or  wall  with  intent  to  do  hurt  to  people,  and  one  is 
thereby  slain,  it  is  murder  on  account  of  previous  malice,  though 
not  directed  against  any  particular  individual;  it  is  no  excuse 
that  the  party  was  bent  upon  mischief  genei'ally.  ^ 

^  1  Hawk.  cb.  29,  s.  12;  Com.  v.  ^  Com.  v.    Dougherty,    7    Smith's 

Dram,  68  Peao.  St.  9;  Herrin  v.  State,  Laws,  696 ;  Boles  v.  State,  9  S.  &  M. 

33  Texas,  638 ;  Hopkins  v.  Com.  60  284 ;  infra,  §  99. 

Peon.  St.  9;  R.  V.  Fretwell,  L.  &  C.  *  Galliher  v.  Com.  2  Duvall,  163; 

443;  9  Cox  C.  C.  471;   supra,  §  19,  R.  v.  Fretwell,  L.  &  C.  443;    9  Cox 

26 ;  infra,  §  183,  671.  C.  C.  471 ;  infra,  §  88. 

s  1  Rass.  on  C.  639  ;  Foster,  261  ;  6  i  Hale,  476 ;  8  Inst.  67  ;   1  East 

Galliher  v.  Com.  2  Duyall,  163.  P.  C.  231. 

*  1  Hale,  476;  4  Black.  Com.  200 ; 

1  East  P.  C.  281 ;  infra,  §  107.  87 
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§  53.  The  liues  of  this  species  of  homicide  it  is  very  important 
to  preserve  intact,  for  as  has  been  pointedly  observed,  '^  Particu- 
lar malice  has  the  limited  bounds  of  the  person  who  is  the  object 
of  it,  and  who  may  be  on  his  guard  against  it ;  but  general  malice 
has  a  wider  scope,  and  falls  on  the  unsuspecting.  Is  a  man  who 
fires  a  pistol  at  an  individual  against  whom  he  has  ill-will  less 
criminal  than  one  who  fires  a  pistol  at  a  crowd  of  an  hundred 
people,  against  whom  he  has  ill-will  as  a  body,  or  as  a  part  of 
the  community  ?  Tlie^  absence  of  the  personal  animosity  really 
aggravates  the  crime.  In  cases  of  particular  malice,  the  sophis- 
try of  the  passions  often  gives  the  act  the  character  of  a  wild  re- 
tribution, and  the  assassin  persuades  himself  that  he  is  getting 
rid  of  a  monster  who  is  a  curse  to  society.  This  reasoning  is  per- 
verse and  dangerous  ;  but  is  the  state  of  the  mind  less  detestable 
in  which  no  wrongs,  real,  exaggerated,  or  imaginary,  inflame  the 
passions  against  the  individual,  but  in  which  the  knife  is  driven 
home  to  his  heart,  simply  because  he  wears  the  form  of  a  brother 
man  ?  Which  would  argue  the  higher  degree  of  depravity,  the 
resolution,  "  I  will  kill  A.  and  B.,  who  have  insulted  or  injured 
me,"  or  **  I  will  kill  the  first  man  I  meet,  be  he  who  he  may  ?  "  ^ 

§  64.  But  when  act  is  negligent  offence  is  but  manslaughter.  — 
Where,  however,  the  injury  is  inflicted  negligently,  without  such 
recklessness  as  implies  malice,  as  in  negligently  letting  a  piece  of 
timber  fall  from  a  roof,  ^  or  in  negligentlj;  driving  in  the  public 
streets,  *  or  in  negligently  driving  a  locomotive  engine ;  *  then 
the  offence  is  but  manslaughter. 

IV.  INTENT  TO  COMMIT  COLLATERAL  FELONY. 

§  55.  By  older  common  law  writers  such  killing  is  murder,  — 
So  far  as  this  concerns  the  homicide  of  one  person  where  the  in- 
tent was  to  slay  another,  the  subject  has  been  already  discussed  ; 
and  so  far,  also,  as  concerns  homicide  committed  in  the  perpetra- 
tion of  arson,  rape,  robbery,  or  burglary,  it  will  be  discussed 
under  the  head  of  statutory  homicide.^  Independently  of  these 
points,  it  is  declared  by  the  old  English  text  writers,  as  a  general 
rule,  that  if  the  act  on  which  death  ensue  be  malum  in  se^  it 

^  Mr.  Fonblanque,  in  Examiner  of  *  R.  <;.  Timmins,  7  C.  &  P.  499 ;  R.  o. 

May  11,  1850.    See  Boles  r.  Sute,  9  Grout,  6  C.  &  P.  629 ;  B.  t;.  Dalloway, 

Sm.  &  Mars.  284.  2  Cox  C.  C.  509  ;  infra,  §  107. 

s  R.  V.  Hull,  Kel.  40 ;  R.  v.  Rigmar-  «  See  infra,  §  94. 

don,  1  Lewin,  1 80 ;  infra,  §  99.  *  Infra,  §  1 84. 
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will  be  murder  or  manslaughter,  according  to  the  circumstances  ; 
if  done  in  prosecution  of  a  felonious  intent,  but  death  ensued 
against  or  beside  the  intent  of  the  party,  it  will  be  murder  ;  but, 
on  the  other  hand,  if  the  intent  went  no  further  than  to  commit 
a  bare  trespass,  it  will  be  manslaughter.  The  illustration  usually 
given  is  that  where  A.  shoots  at  the  poultry  of  B.,  and,  by 
accident,  kills  B.  himself  ;  if  A.'s  intent  were  to  steal  the 
poultry,  which  must  be  collected  from  circumstances,  it  will  be 
murder,  by  reason  of  that  felonious  intent ;  but  if  it  were  done 
wantonly  and  without  that  intent,  it  will  be  merely  man- 
slaughter.^ And  frequently  has  this  rule  been  announced  as 
unquestioned  law  by  courts  in  the  United  States.^ 

§  56.  Recent  doubts  as  to  this  point.  —  Yet,  peremptory  as  has 
been  the  assertion  of  this  principle,  there  is  reported  no  modem 
conviction  of  common  law  murder,  in  a  case  in  which  there  was 
no  evidence  of  malicious  intent  towards  the  deceased,  and  in 
which  the  felonious  intent  proved  was  simply  an  intent  to  commit 
a  collateral  felony.  And  that  an  intent  to  commit  larceny  cannot 
be  now  used  to  prove  an  intent  to  kill  is  emphatically  declared 
by  a  learned  English  judge  (Blackburn,  J.)  in  his  testimony  in 
1874,  before  the  Homicide  Amendment  Committee,  as  given  in 
a  note  to  this  paragraph.^ 

^  Fost.   25S-9 ;  Plummer's  case,  1  about   the  fowl ;  it  is  a  thing  that 

Hale,  475;  3  Inst.  56;  Kel.  117;  Sam.  everybody  knows  who  has  paid  any 

56;  6  St.  Tr.  222;  1  Hawk.  c.  29,  8.  attention  to  the  subject. 

11 ;  c.  81,  8.  41.  '^12.  Will  you  state  the  case  for  the 

'  See  particularly  Com.  v.  Dough-  information  of  some  of  us  ?  —  I  will 

erty,  7  Smith's  Laws,  696 ;  State  v.  read  the  case,  and  then  there  can  be 

Cooper,  1  Green  N.  J.  881 ;  State  v.  no  mistake  about  it.    There  is  a  long 

Smith,  2  Strobh.  77 ;  Smith  v.  State,  discussion   about  the  whole   of   this 

S  Beding.  (Me.)  48 ;  State  v.  Moore,  matter,  which  you  will  find  in  Rus- 

25  Iowa,  128.  sell  on  Crimes,  page  741;  the  editor 

*  The  following  is  Mr.  Fitzjames  of   Russell  quotes    Lord  Coke's    8d 

Stephen's   testimony   on    this    point  Institute,  56  :   *  If  the  act  be  unlawful 

before  the  committee  just  mentioned:  it  is  murder;  as  if  A.  meaning  to  steal 

**  11.  Would  you  just  give  us  the  a  deer  in  the  park  of  B.,  shoots  at  the 
history  of  the  law  of  murder,  with  deer,  and  by  the  glance  of  the  arrow 
the  twisting  of  the  *  malice  afore-  kills  a  boy  that  is  hidden  in  a  bush, 
thought  ?  '  —  I  will  do  so  in  a  moment;  this  is  murder.'  Then  he  quotes  yari- 
but  there  is  one  remark  which  appears  ous  authorities  to  show  that  if  shoot- 
to  me  pertinent  to  this  point.  The  ing  at  a  tame  fowl  you  accidentally 
point  which  I  wished  to  refer  to  was  kill  the  owner,  it  is  murder." 
what  I  may  call  the  notorious  case  Then  he  goes  on:    ^^In  <Rex  v. 
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§  67.  Position  of  American  legislation  as  to  the  more  heinous 

Pliimmer,'  Kel.  117,  the  question  is  on  the  subject,  namely,  Mr.  Greaves, 

discussed  in  the  judgment  of  the  chief  says  it  is  murder,  and  that  haif-a-dozen 

justice,  and  Lord  Coke's  dictum   is  books  affirm  it  to  be  murder;   and, 

explained  to  mean  "  (this  is  the  more  what  is  more,  that  it  is  right  that  it 

lenient  form  of  the  doctrine)  **  that  if  should  be  murder, 

two  men  have  a  design  to  steal  a  hen,  "  Now,  if  they  are  all  wrong,  and  it 

and  one  shoots  at  the  hen  for  that  is  not  murder,  I  say,  how  can  any  one 

purpose,  and  a  man  be  killed,  it  is  know  what  the  law  is  on  any  subject 

murder  in  both,  because  the  design  whatever ;    because  every  author  to 

was  felonious ;  and  it  is  said,  that  with  whom  you  have  to  go  for  your  defiui- 

that  explanation  the  books  cited  do  tion  of  the  crime  of  murder  gives  this 

warrant  that  opinion,"    t.  e.  Coke's  definition,  and  draws  from  it  this  in- 

opinion,  **  that  if  you  shoot  at  a  fowl  ference  in  the  strongest  and  most  un- 

with  intent  to  steal  it,  and  a  man  is  flinching  manner ;   and  if    they  are 

killed,  it  is  murder  by  reason  of  the  wrong  who  can  ever  be  sure  to  be 

felonious  intent."     And  then  the  edi-  right  on  any  legal  question'?    I  think, 

tor  of  Russell  goes  on :    "  There  is,  therefore,  that,  take  it  which  way  you 

therefore,  much  in  the  books  on  the  please,  admit  the  rule  to  be  law,  or 

subject;  and  with  all  deference  to  the  deny  it  to  be  law,  the  inference  is  the 

opinions  of    others"    (he  means  of  same,  namely,  that  the  law  is  in  a  state 

Baron  Bramwell  in  particular,   who  which  requires  alteration." 

decided,  not  exactly  against  it,  but  as  The  reason  why  convictions  are  un- 

if  he  did  not  quite  like  it),  **  the  rule,  known  under  this  supposed  rule  is  thus 

that  any  one  who    deliberately    at-  given  by  the  same  eminent  counsel : 

tempts    to    commit    a    felony,    and  ''  Take  the  case  of  a  poacher  who  goes 

thereby    occasions    death,    is    guilty  out  armed  at  night,  and  a  struggle  en- 

of  murder,  seems  to  be  right"    "  Now,  sues  with  the  keeper,  and  death  en- 

I  do  not  care  whether  that  is  law  or  sues ;  I  believe  that  is  murder  under 

not.    I  am  awai'e  that  some  of  the  the  present  state  of  the  law  ?  —  Going 

judges  have  expressed  doubts  whether,  out  at  night  poaching,  I  think  is  a 

if  a  man  shoots  at  a  fowl  with  intent  misdemeanor,  not  a  felony  ;    but    it 

to  steal  it,  and  if  thereby  somebody  is  might  be  murder  as  resisting  lawful 

killed,  that  really  is  murder.     But,  apprehension.    The  whole  turns  upon 

however,  I  will  take  it  either  way ;  if  whether  it  is  felony  or  misdemeanor, 

it  is  murder,  I  say  that  is  a  perfectly  **  If  it  is  a  felony,  and  death  results, 

barbarous   and    monstrous  rule,  and  it  would  be  murder? — It  would  by 

that  rule  by  itself  would  be  amply  the  present  law. 

suHicient  reason  for  calling  upon  par-  *^  But  not  under  this  bill  ?  —  Under 

liament  to  alter  the  law.    If  it  is  not  this  bill  it  would  depend  on  the  cir- 

murder,  you  arrive  at  another  conse-  cumstances  of  the  case  whether  the 

quence,  which  seems  to   me  to  give  man  intended  to  kill  or  do  grievous 

an  equally  strong  reason  for  altering  bodily  harm.    If  he  did  not,  it  would 

the  law  :  and  that  is,  that  first  Lord  be  only  manslaughter. 

Coke  says  that  it  is  murder;  then  Hale  *'  Have  there  been  within  your  ezpe- 

says  that  it   is  murder,  ;   then  Fos-  rience  many  such  cases  as  those  to 

ter  says  that  it  is  murder ;    and  fi-  which  you  have  alluded  ;  I  think  you 

nally,  the  most  eminent  living  writer  alluded  to  one  or  two  ?  —  Yes,  there 
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felonies.  —  It  has  been  said  that  this  doctrine  is  affirmed  in  the 

hxwe  been  a  great  many  ;  bat  they  this  ground,  that  he  committed  a  fel- 

alwajg  get  out  of  them  by  this  means,  ony  in  setting  fire  to  the  stack,  and  so 

Hie  judge  never  really  wishes  to  press  caused  the  death  of  the  man.    This 

the  matter  or  to  stand  strictly  on  the  is  rather  curious,  as  illustrating  the 

law,  and  the  jury  hare  a  sort  of  com-  use  of  definitions.    I  was  obliged  to 

mon  sense  notion  in  their  own  heads  tell    the    jury  that  if    they  thought 

that  it  ought  not  to  be  held  murder,  the  man  was  sleeping  in  a  barn  or 

that  the  man  ought  not  to  be  hanged,  anywhere  in  the  farm-yard  when  the 

and  they  find  manslaughter."  prisoner  set  fire  to  the  stack,  he  was 

Baron  BramwelFs  testimony  on  the  by  law  guilty  of  murder;  but  it  fortu- 

same  point  is  as  follows  :  —  nately  occurred  to  me  to  suggest  to 

**  The  present  law  is  that  if  a  man  them  that  he  might  have  been  sud- 

who  is  committing  a  felony  happens  denly  attracted  by  the  fire,  and  have 

in  the  course  of  it  to  take  a  life,  he  is  gone  to  the  spot  to  put  it  out,  or  for 

guilty  of  murder ;  that  is  to  say,  if  a  some  other  cause ;  and  I  said,  *  if  tliat 

man  shooting  at  a  tame  foi^l  in  order  was  the  case,  it  was  the  voluntary  act 

to  steal  it,  by  some  misfortune  kills  a  of  an  intelligent  agent  getting  into  the 

man  that  he  had  no  reason  to  suppose  mischief.'     He  was    acquitted    upon 

was  in  reach  of  the  shot,  he  is  guilty  that,  and  the  jury  were  glad  enough 

of  murder.    That  state  of  the  law,  in  to  be*  able  to  acquit  him.    The  story 

the  extreme  case  which  I  put,  is  prepos-  is    relevant    enough,    because    Mr. 

terons,  and  ought  to  be  set  right,  and  is  Greaves,  who  is  a  great  authority  on 

set  light  by  this  bill.  Do  you  trace  that  these  matters,  mentions  this  case  in 

to  the  present  definition  of  murder  ?  —  Russell  on  Grimes,  and  says  in  the 

Ko ;  I  think  it  is  a  bad  rule  at  present,  most  peremptory  language  that  I  was 

Will  yon  state  what  you  object  to  in  the  wrong,  and  that  even  in  my  view  of 

present  state  of  the  law  ?  —  The  great  the  case  the  man  ought  to  have  been 

difiiculty  is  to  say  what  is  the  defini-  found  guilty  of  murder  ;  which  is  a 

nition  of  murder  at  the  present  time,  proof  of  the  desirability  of  having  defi- 

**  I  could  tell  the  committee  of  two  nitions.  I  may  add,  I  have  no  doubt 
eases.  One  was  a  curious  case  which  I  was  right.  The  other  case  was  the 
occurred  in  this  way :  one  of  those  explosion  at  Clerkenwell.  I  do  not 
wretched  creatures  who  wander  about  mean  to  say  that  the  chief  justice  put 
till,  from  weariness  or  in  order  to  have  it  upon  that  ground  ;  but  it  was  a 
some  place  to  go  to,  they  set  fire  to  a  ground  upon  which  he  could  have  put 
stack,  in  order  to  get  put  into  prison,  it,  that  the  man  was  engaged  in  a 
had  set  fire  to  a  stack,  in  Kent,  in  a  felony  then  in  attempting  to  rescue  a 
farm-yard.  It  so  happened  that  the  prisoner  in  jail  for  felony.  The  chief 
fire  extended  all  round  the  yard ;  the  justice,  when  summing  up  to  a  jury, 
whole  thing  was  in  flames ;  and  when  did  not  put  it  on  that  ground,  but  it 
the  fire  was  at  its  height  a  man  was  was  susceptible  of  that." 
seen  rushing  about  in  all  directions,  The  evidence  of  Blackburn,  J.,  be- 
to  see  if  he  could  get  out ;  he  was  not  fore  the  same  committee,  is  peculiarly 
able  and  was  burnt  to  death,  upon  important,  and  has  been  noticed  in  the 
which  the  man  who  set  fire  to  the  text:  — 

stack  was  indicted  for  murder,  and  "I  see   Sir  Michael  Foster  says: 

tried  before   me  at  Maidstone,  upon  *  The  law  presumes  every  homicide  to 
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American  statutes  dividing  murder  into  d^rees.  But,  as  will 
hereafter  be  seen,  these  statutes  leave  the  common  law  line  be- 
tween murder  and  manslaughter  unchanged.^ 

be  murder  till  tbe  contrary  appears;'  evidence  that  throwing  a  shawl  orer 

is  that  correct  ?  —  It  is  ;  but  like  all  the  face   under   such    circumstances 

rules  of  evidence,  practically  there  is  would  in  a  few  seconds  cause  death, 

never  any  difficulty  about  it.     /  be-  AVhen  that  takes  place,  if  it  has  been 

lievef  in  most  cases  which  are  not  cases  done  in  the  pursuance  of   crime,    I 

of  manslaughter  y  the  real  question  comes  think  it  ought  to  be  held  to  be  mur- 

to  hCy  was  the  degree  of  violence  such  as  der.    There  was  a  case  on  the  West- 

to  show  that  either  the  man  intended  to  ern   Circuit,  not  tried  by  me,  but   I 

kill  (in  which  case  nobody  would  doubt  heard  of   it,  which  I  may   mention. 

about  it)f  or  that  he  intended  to  inflict  A  poor  girl  was  returning  home  from 

dangerous  bodily  injury,  in  which  case  church,  and  had  to  pass  over  a  stile 

if  death  ensues  it  is  murder.    But  there  between  two  hedges,  and  a  ruffian  who 

is  another  case  of  constructive  malice  had  lain  in  wait  threw  a  shawl  over 

which  I  wish  the  committee  to  con-  her  head  And  dragged  her  along  some 

sider,  and  to  which  I  will  call  atten-  distance,  intending  to  carry  her  to  a 

tion,  and  it  is  one  which  I  see  there  wood  and  ravish  her.    She  died  be- 

has  been  something  said  about,  where  fore  she  got  there.    No  one  can  doubt 

a  man  is  committing  a  crime,  and 'in  the  that  the  man  did  not  intend  her  to 

course  of  committing  that  crime  commits  die  ;  of  course,  he  meant  her  to  live, 

violence  against  any  one  resulting  in  his  as  otherwise  he  would  not  effect  his 

death.     There  I  apprehend^  as  the  law  object;  and  probably  he  was  In  igno- 

stands,  if  death  ensues  it  is  murder,  even  ranee  that  throwing  a  shawl  over  the 

though  the  violence  should  be  such  that  if  face  of  a  person  in  a  state  of  excite- 

it  had  not  been  inflicted  during  the  com-  ment  was  so  very  dangerous ;  but  no- 

mission  of  a  crime  it  would  have  been  body  seemed  to  doubt  at  tlie  time  that 

only  manslaughter.    I  see  Mr.  Stephen  even  though  he  did  not  mean  to  kill 

says  he  meant  to  say  that  that  should  no  her,  yet,  as  she  died  in  consequence,  it 

longer  be  so.    Now  I  cannot  but  think  was  murder,  and  he  was  hanged ;  and 

that  the  law  as  it  stands  is  better.    I  I  should  be  very  sorry  to  alter  the  law 

will  give  you  an  instance  of  the  sort  of  so  as  to  say  that  he  should  not  be 

thing  I  mean  :  I  have  had  medical  hanged,  as  Mr.  Stephen  wants  to  al- 

evidence  before  me  which  shows  that  ter  it. 

when  a  person  has  his  breath  stopped  "  He  says  in  effect  in  his  evidence, 

for  a  very  short  time,  especially  if  a  he  was  making  an  attempt  to  commit  a 

person  is  out  of  breath,  or  in  a  state  rape;  punish  him  for  that;  but  do  not 

of  excitement  which  makes  it  neces-  say  it  was  murder  because  he  was 

sary  that  he  should  breathe,  the  re-  using  violence  for  the  purpose  of  ef- 

suit  may  be  fatal ;  a  very  slight  stop-  fecting  a  crime.    Wliere  it  is  personal 

page  of  the  breath  for  a  very  short  violence,  I  think  it  is  murder.    /  see 

time  will,  under  such  circumstances,  he  quotes  the  old  case  where  Coke  says^ 

produce  death,  —  a  much  shorter  time  if  a  man  shoots  at  a  deer  with  intent  to 

and  a  much  slighter  stoppage  than  I  steal  it  (and  it  was  followed  up  by  a  case 

should  have  imagined.    I  have  had  in  the  reign  of  Charles  IL,  where  he 

1  Infra,  §  184. 
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§  58.  At  common  law^  doctrine  is  unsustainable  by  reason.  — 
Where  a  legislature  thus  creates  a  statutory  offence,  the  statutory 

Aoois  at  a  A«n),  and  totaUy  accidentally  misfortane  would  be  universallj  al- 
tkere  is  somebody  tchom  the  shot  strikes  lowed  to  be  an  act  of  atrocious  injus- 
and  kills ^  that  tcould  be  murder,  I  can  lice.  But  if  the  voyage  of  the  pilot 
only  say  I  do  not  believe  that  is  murder  be  itself  a  high  offence,  ought  that  cir- 
al  the  present  day ;  I  should  not  act  cumstance  alone  to  turn  his  misfortune 
upon  that;  but  if  you  are  afraid  of  into  a  murder?  Suppose  that  he  is 
that,  put  in  a  clause  to  say  that  it  engaged  in  conreying  an  offender  be- 
shall  not  be ;  but  do  not  on  that  ac-  yond  the  reach  of  justice ;  that  he  has 
count  say  that  a  person  who  inten-  kidnapped  some  natives,  and  is  carry- 
tionally  uses  personal  violence  either  ing  them  to  a  ship,  which  is  to  convey 
in  the  case  of  a  highway  robbery  or  to  them  to  some  foreign  slave  colony ; 
silence  a  person  giving  an  alarm  of  that  he  is  violating  the  laws  of  quar- 
burglary,  is  not  guilty  of  murder.  But  an  tine  at  a  time  when  it  is  of  the 
I  see  Mr.  Stephen  pointedly  says,  he  highest  importance  that  those  laws 
would  not  have  •  it  murder."  Mr.  should  be  strictly  observed ;  that  he 
Russell  Gnmey  then  said :  '*  There  is  is  carrying  supplies,  deserters,  and 
not  a  single  text  book,  is  there,  where  intelligence  to  tJie  enemies  of  the 
it  is  not  laid  down  to  be  murder,  if  state.  The  offence  of  such  a  pilot 
yoo  cause  death  in  the  prosecution  of  ought,  undoubtedly,  to  be  severely 
a  felony?"  Judge  Blackburn  re-  punished.  But  to  pronounce  him 
plied :  *'  I  think  that  in  all  of  them  guilty  of  one  offence  because  a  mis- 
they  do  lay  it  down ;  they  cite  that  fortune  befell  him  while  he  was  corn- 
statement  of  Lord  Coke's  and  that  mitting  another  offence,  -^  to  pro- 
latcr  case,  and  they  all  say  that  there  nounce  him  the  murderer  of  people 
it  is  put  down ;  but  I  do  not  think  whose  lives  he  never  meant  to  endan- 
that  there  will  be  found  any  instance  ger,  whom  he  was  doing  his  best  to 
la  which  that  has  ever  been  acted  carry  safe  to  their  destination,  and 
upon,  and  I  am  confident  it  would  not  whose  death  has  been  purely  acciden- 
be  acted  upon  now.*'  tal,  —  is  surely  to  confound  all  the 

Lord  Macaulay,  in  his  Report  on  the  boundaries  of  crime. 

India  Penal  Ck)de,  says  on  this  point :  ''  Again,  A.  heaps  fuel  on  a  fire,  not 

**  It  will  be  admitted  that  when  an  act  is  in  an  imprudent  manner,  but  in  such 

in  itself  innocent,  to  punish  the  person  a  manner  that  the  chance  of  harm 

who  does  it  because  bad  consequences,  is  not  worth  considering.     Unhappily 

which  no  human  wisdom  could  have  the  flame  bursts  out  more  violently 

foreseen,  have  followed  from  it,  would  than  there  was  reason  to  expect.    At 

be  in  the  highest  degree  barbarous  the  same  moment  a  sudden  pjiiff  of 

and  absurd.    A  pilot  is  navigating  the  wind  blows  Z.'s  light  dress  towards 

Hoogfalj  with  the  utmost  care  and  the  hearth.     The  dress  catches  fire, 

skill ;  he  directs  the  vessel  against  a  and  Z.  is  burned  to  death.    To  punish 

sand-bank  which  has  been  recently  A.  as  a  murderer  on  account  of  such 

formed,  and  of  which  the  existence  an  unhappy  event  would  be  senseless 

was  altogether  unknown  till  this  dis-  cruelty.     But  suppose  that  the  fuel 

aster.     Several  of  his  passengers  are  which  caused  the  flame  to  burst  forth 

consequently  drowned.     To  hang  the  was  a  will,  which  A.  was  fraudulently 

pilot  as  a  murderer  on  account  of  this  destroying :  ought  this  circumstance 
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definition  is  absolute ;  but  when  there  is  no  statutory  enactment, 
the  doctrine  that  the  intent  to  commit  a  felony,  when  collateral 
to  an  accidental  homicide,  constitutes  murder,  must  be  rejected 
for  the  following  reasons.  —  A  man  who  does  not  intend  to  commit 
murder  is  held  guilty  of  murder,  an  offence  to  which  a  malicious 
intent  to  take  life  or  to  do  grievous  bodily  harm  is  essential.  How 

to  make  A.  the  murderer  of  Z.  ?    We  offence  which  endansers    life.     Ud- 
think  not.     For  the  fraudulently  de-  happily  one  of  these    hundreds   at- 
sti'oying  of  wills  we  have  provided,  in  tempts  to  take  the  purse  of  a  gentle- 
other  parts  of  the  Code,  punishments    man  who  has  a  loaded  pistol  in  his 
which   we   think  sufficient.      If    not    pocket.    The  thief  touches  the  trig- 
sufficient,  they  ought  to  be  made  so.    ger,  the  pistol  goes  off,  the  gentleman 
But  we  cannot  admit  that  Z.'s  death    is  shot  dead.     To  treat  the  case  of 
has,  in  the  smallest  degree,  aggravated  this  pick-pocket  differently  from  that 
A.'8  offence,  or  ought  to  be  considered  of    Uie    numerous  pick-pockets  who 
in  apportioning  A.'s  punishment.  steal  under  exactly  the  same  circum- 
**  To  punish  as  a  murderer  every    stances,  with  exactly  the  same  inten- 
man  who,  while  committing  a  heinous    tions,   with  no   less  risk  of  causing 
offence,  causes  death  by  pure  misad-    death,  with  no  greater  care  to  avoid 
venture,  is  a  course  which  evidently  causing  death;  to  send  them  to  the 
adds  nothing  to  the  security  of  hu-  house  of  correction   as  thieves,  and 
man  life.  No  man  can  so  conduct  him-  him  to  the  gallows  as  a  murderer,  ap- 
self  as  to  make  it  absolutely  certain  pears  to  us  an  unreasonable  course, 
that  he  shall   not  be  so  unfortunate  If  the  punishment  for  stealing  from 
as  to  cause  the  death  of  a  fellow-creat-  the  person  be  too  light,  let  it  be  in- 
ure.     The  utmost  that  he  can  do  is  creased,  and  let  the  increase  fall  alike 
to  abstain  from  everything  which  is  on  all  the  offenders.    Surely  the  worst 
at  all  likely  to  pause  death.    No  fear  mode  of  increasing  the  punishment  of 
of  punishment  can  make  him  do  more  an  offence  is  to  provide  that,  besides 
than  this ;  and,  therefore,  to  punish  a  the  ordinary  punishment,  every  of- 
man  who  has  done  this  cau  add  noth-  fender  shall  run  an  exceedingly  small 
ing  to  th^  security  of  human  life.  The  risk  of  being   hanged.      The  more 
only  good  effect  which  such  punish-  nearly    the    amount    of    punishment 
ment  can  produce  will  be  to  deter  can  be  reduced  to  a  certainty  the 
people  from  committing  any  of  those  better ;  but  if  chance  is  to  be  admits 
offences  which  turn  into  murders  what  ted,  there  are  better  ways  of  admit- 
are  in  themselves  mere  accidents.     It  ting  it.    It  would  be  a  less  capricious, 
is  in  fact  an  addition  to  the  punish-  and  therefore  a  more  salutary  course, 
ment  of  those  offences,  and  it  is  an  to  provide  that  every  fiftieth  or  every 
addition  made  in  the  very  worst  way.  hundredth  thief  selected  by  lot  should 
For  example,  hundreds  of  persons  in  be  hanged,  than  to  provide  that  every 
some  great  cities  are  in  the  habit  of  thief  should  be  hanged  who,  while  en- 
picking  pockets.      They  know  that  gaged  in  stealing,  should  meet  with 
they  are  guilty  of  a  great  offence;  an    unforeseen    misfortune,  such    as 
but  it  has  never .  occurred  to  one  of  might  have  befallen  the  most  virtu- 
them,  nor  would  it  occur  to  any  ra-  ous  man  while  performing  the  most 
tional  man,  that  they  are  guilty  of  an  virtuous  action.** 
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can  we  justify  the  conviction  when  this  intent  is  confessedly 
wanting,  and  this  in  the  teeth  of  the  ordinary  presumption  of 
innocence,  and  of  the  fact  that  in  most  cases  of  this  class,  not 
only  was  the  defendant  innocent  of  an  intent  to  kill,  but  the 
mere  possibility  of  killing,  could  he  have  contemplated  it,  would 
have  caused  him  to  desist  from  the  felony  7 

§  59.  The  old  English  reasoning  was  something  like  this :  — 

Whenever  all  offences  of  a  particular  class  are  punished  in  the 
same  way,  it  is  a  matter  of  indifference  to  an  offender  as  to 
which  he  is  convicted  of  committing.  When  he  has  a  ^^  felonious 
intent,"  and  when  executing  this  intent  he  commits  a  felony, 
though  a  different  felony  from  that  intended,  then  the  ^^  felonious 
intent "  may  be  tacked  to  the  unintended  felony. 

Of  course,  there  is  a  fallacy  in  this.  The  defendant,  suppos- 
ing him  to  be  intending  to  steal,  has  not  a  general  felonious  in- 
tent, but  simply  an  intent  to  do  a  particular  thing  which  is  ut- 
terly distinct  from  the  killing  of  a  human  being.  Supposing  that 
in  unlawfully  shooting  a  chicken  the  chicken's  owner  is  acciden- 
tally shot,  no  doubt  this  is  manslaughter,  for  the  use  of  fire-arms 
in  such  a  way  is  negligence  which  makes  the  party  using  them 
responsible  for  negligent  homicide.  The  correct  course,  under 
such  circumstances,  would  be  to  indict  the  offender  for  the  lar- 
ceny of  the  chicken,  and  for  manslaughter  of  the  chicken's  owner* 
That  this  course  was  not,  in  the  old  law,  pursued,  may  be  attrib- 
uted in  a  large  measure  to  the  fact  that  the  stealing  a  chicken 
was  as  much  a  capital  offence  as  was  murdering  a  man.  Indeed, 
Chief  Justice  Fortescue,  when  exhibiting  the  superiority  of  the 
English  over  the  Roman  law,  seized  upon  this  very  illustration. 
Crime  was  repressed,  so  he  leaves  us  to  infer,  because  criminals 
of  all  grades  were  exterminated. 

§  60.  But  this  reason,  such  as  it  is,  no  longer  exists.  Larceny 
and  murder  have  assigned  to  them  distinct  punishments  ;  and  it 
is  no  longer  a  matter  of  indifference  to  the  defendant  for  which 
he  is  to  be  tried.  Nor  is  it  a  matter  of  indifference  to  juries.  A 
jury  must  feel  itself  far  more  willing  to  convict  a  man  of  larceny 
than  to  convict  him  of  murder  simply  because  he  intended  to  kill 
a  tame  fowl.  Of  course  this  assumes  that  the  killing  of  the 
owner  of  the  fowl  was  purely  accidental,  and  that  so  far  from  it 
being  intended,  it  was  an  act  against  the  offender's  will.  If  so, 
a  jury  will  revolt  at  conviction ;  and  the  testimony  of  the  judges 
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examined  by  the  English  Homicide  Amendment  Committee 
shows  that  rather  than  permit  such  a  conviction,  judges  who 
persist  in  holding  the  old  rule  "  contrive  "  to  find  for  tiie  jury 
some  collateral  excuse  for  acquittal. 

§  61.  If  juries  are  unwilling  to  convict  of  murder  on  such  evi- 
dence, a  lawyer  must  have  still  greater  difficulty  in  framing  an 
argument  by  which  such  a  conviction  could  be  reasonably  sus- 
tained. To  murder,  an  intent  to  kill  or  grievously  hurt  is  essen- 
tial. No  man  can  be  convicted,  especially  of  a  capital  offence, 
when  the  offence  was  one  he  did  not  intend  to  commit.  That  a 
man  cannot  be  convicted  of  one  offence  because  he  intended  to 
commit  another  is  an  acknowledged  principle,  —  a  principle  only 
^lodified  in  cases  -where  the  latter  offence  includes  the  former. 
No  man  who,  bond  fide^  and  without  negligence,  swears  to  a  mis- 
take, can  be  convicted  of  perjury,  because  in  the  same  suit  he  in- 
tends to  perjure  himself  in  another  matter,  but  does  not.  No 
man  can  be  convicted  of  burglary  in  entering  his  own  house  be- 
cause he  intended  to  steal  somebody  else's  property  in  such 
house.  If  the  intent,  even  as  to  offences  of  a  similar  grade,  can- 
not thus  be  transferred,  we  certainly  cannot  do  this  when  one 
offence  is  capital  and  the  other  non-capital.  Nor  can  we  do  so 
without  violating  the  established  rules  of  pleading.  An  indict- 
ment for  murder  is  bad  unless  it  avers  an  intent  to  kill,  or 
grievously  hurt.  Certainly  this  is  an  averment  which  must  be 
proved. 

§  62.  We  cannot,  on  principle,  answer  an  argument  such  as 
this.  Of  course,  when  a  legislature  enacts  that  an  unintentional 
homicide,  which  occurs  in  the  perpetration  of  a  collateral  felony, 
shall  be  called  murder,  we  have  to  accept  the  definition. 

§  63.  But  wherever  the  question  is  still  open,  the  true  course, 
when  a  homicide  negligently  takes  place  in  the  attempt  to  com- 
mit a  felony,  is  to  indict  the  defendant  for  an  attempt  to  commit 
the  felony,  in  one  indictment,  and  for  manslaughter  in  another 
indictment.  Two  offences  have  been  committed  by  him.  He 
must  be  indicted  for  them  separately.^  A  part  of  one  cannot  be 
broken  off  from  one  and  joined  to  a  part  broken  off  from  the 
other,  so  as  to  make  a  new  offence.  No  such  new  offence  can  be 
constituted ;  for  intending  to  do  one  thing  and  then  doing  another 
cannot  make  up  one  intentional  crime.     But  the  negligent  homi- 

1  Wbart.  Cr.  Law,  §  882. 
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dde,  which  is  manslaughter,  may  be  properly  prosecuted  in  one 
indictment,  and  the  attempt  to  commit  the  felony  in  another.  To 
join  these  in  one  indictment  is  not  permissible  ;  and  a  fortiori  it 
is  not  permissible  to  join  pieces  of  the  two  so  as  to  make  up  one 
offence. 


y.    INTENT  TO  COMMIT  COLLATERAL  MISDEMEANOR. 

§  64.  Accidental  homicide  incident  to  an  unlawful  act  is  man- 
ilau^hter.  —  None  of  the  difficulties  which  beset  the  last  topic 
attend  that  which  we  are  now  about  to  notice.  Manslaughter 
necessarily  excludes  the  hypothesis  of  deliberate  malicious  killing, 
and  includes  all  cases  where  killing  takes  place  in  execution  of  an 
unlawful  design,  not  involving  such  deliberate  malicious  intent 
to  kill.  We  may  therefore  property  hold  that  where  a  homicide 
is  unintentionally  committed  when  in  the  performance  of  an  un- 
lawful act,  the  offence  is  manslaughter.  Under  this  head  the 
following  cases  may  be  noticed :  — ^ 

§  65.  Assaults.  —  Death  unintentionally  happening  from  a 
mere  assault  is  manslaughter.  Thus,  where  the  defendant  struck 
A.'s  horse,  which  started  and  killed  6.,  the  defendant  was  cor- 
rectly held  liable  for  the  manslaughter  of  B.^  So  where  the 
defendant,  having  a  right  to  the  possession  of  a  gun,  which  gun 
he  knew  to  be  loaded,  attempted  to  snatch  the  gun  from  the 
hands  of  the  deceased,  and  during  the  process  the  gun  was  dis- 
charged and  killed  the  deceased,  this  was  held  manslaughter,  and 
rightfully,  for  to  seize  property  violently  from  another  is  an  un- 
lawful act.2 

§  66.  Production  of  abortion. —  Supposing  this  is  done  in  a  way 
not  to  inflict  serious  injury  on  the  mother,  and  the  mother  dies 
from  negligence  in  the  operation,  there  being  no  intent  to  kill,  or 
to  inflict  serious  injury,  and  no  likelihood  of  such  result,  the  of- 
fence, on  the  reasoning  above  given,  is  but  manslaughter.  It  is 
otherwise  when  the  intent  is  to  seriously  injure  the  mother,  or 
the  act  is  likely  seriously  to  injure  her.  In  this  case  her  killing 
18  murder.* 

§  67.  Riots.  —  Homicide  in  riots,  when  there  is  no  intent  to 

^  -Hammer's  case,  1  Hale,  476;  1         >  R.  v.  Archer,  1  F.  &  F.  351. 
HawL  c.  £9,  s.  11 ;  c.  31,  g.  41.  ^  See  sapra,  §  41 ;  infra,  §  192,  317. 
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« 

kill,  or  to  inflict  serious  bodilj  harm,  is  in  like  manner  man- 
slaughter.^ 

§  68.  Illicit  %exual  intercourse.  —  So  also  a  man  who,  in  order 
to  have  sexual  intercourse  with  a  girl,  used  artificial  means,  with 
her  consent,  to  make  such  intercourse  practicable,  in  consequence 
of  which  she  died,  was  held  guilty  of  manslaughter.^ 

^  See  infra,  §  200.  *  State  v.  Center,  85  Yt.  d7S.     See 

supra,  §  40,  41. 
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NEGLIGENT  HOMICIDE. 


L  OMisnomi,  §  7S. 

Not  indictable  nnlen  conttitating 
defect  in  duty,  §  72. 

Omission  to  perform  act  of  mercy 
not  indictable,  §  78. 

Otherwise  as  to  party  charged  with 
exclnsivo  daty, — parents,  mas- 
ters, &c.,  §  74. 

Husband  and  wife,  §  75. 

Keepers,  jailers,  &c.,  §  76. 

Incapacity  a  defence,  §  77. 

Capacity  of  neglected  person  a  de- 
fence,  §  78. 

Conscientions  mistake  a  defence, 
§79. 

FfersoDS  charged  with  machinery, 
ships,  railroads,  &c.,  §  80. 

Omissions  to  give  warning  of  dan- 
ger, §  81. 

n.  GkNBRAL    OOK8IDBRATIOMB    AS    TO 
XSGUCKNCB,  §  83. 

Most  have  been  no  discretion  tm  to 
ocC,  §82. 

Gaosal  connection  essential,  {  83. 

Not  necessary  that  negligence 
should  have  been  in  violation  of 
a  contract,  §  84. 

Master's  liability  for  servant's  neg- 
ligence, §  85. 

No  defence  that  business  was  law- 
ful, §  86. 

nL  DaXGKBOCS  AOB1ICIE8,  {  87. 

Negligent  use  of  such  involves  re- 
sponsibility, §  87. 
Fire-arms  and  powder,  {  88. 
Poison,  §  W. 
Spirituous  liquors,  §  93. 
(Spring  guns.    See  §  418.) 

lY.  OPFICKSa  OF  RAILROADS,  §  94. 
y.  PXRSOMS  DR0PPt50  ARnCLBS  OH  A 

mOROVOHFARB,  §  99. 
TL  OfTICSBS  or  STBAM-YSMKLa,  { 100. 

TIL  Pbbsobs  dbivixo  or  xipnoi  §  107. 
As  to  «peed,  §  109. 
Nature  of  diligence  required,  §  110. 
Care  to  be  proportioned  to  danger, 
.     §111. 
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Suddenly  whipping  horse,  §  113. 
Driving  rapidly  in  a  crowd,  §  114. 
Leaving  horse  unattended,  §  116. 
No  liability  for  latent'  viciousness, 

§116. 
Nor  for  latent  defects  of  carriage, 

§  117. 
Driving  on  wrong  side  of  road,  § 

118. 
Noise  and  violence  in  driving,  §  119. 
Passing  another  on  road,  §  120. 
Street  cars  and  sleights  §  121. 
Driving  without  reins,  §  122. 
Neglect  of  lookout,  §  123. 
Carter  must  stand  at  horse's  head, 

§124. 
All  concerned  liable  as  principals, 

§124. 
YIH.  Noxious  animals,  §  125. 
IX.  Pbrsons  hayimo  charob  of  chil- 

DRBH    OR    OTHBR      DBPXKDERTB, 

§126. 

Husband  and  wife,  §  133. 
Parent  and  child,  §  134. 
Master  and  apprentice,  §  186. 
Master  and  servant,  §  138. 
Jailers,   almshouse    keepers,   and 

other  guardians,  §  140. 
X.  Mbdical  mbh,  §  141. 

For  such  to  omit  customary  care  b 

negligence,  §  141. 
Must  be  competent  according   to 

school,  §  142. 
Not  responsible  for  honest  mistakes 

usual  to  good  practitioners,  §  143. 
Not  responsible  if  patient  was  direct 

cause  of  injury,  §  144. 
No  difference  between  licensed  and 

unlicensed  practitioners,  §  146. 
Competent  skill  required  irrespec- 
tive of  license,  §  161. 
Careless  or  ignorant  use  of  danger- 
ous instrument  is  negligence,  §  162. 
No  difference  between  volunteer  and 

feed  physician,  §  163. 
Apothecaries  and  chemists  liable  on 

same  principlsi  §164. 
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XL  PEHfloirs  RuicinMO  damobbous  ma- 

CHISBRY,  §  155. 

.  Care  must  be  proportioned  to  dan- 
ger, §  156. 
Careless  ventilation  of  mine,  §  159. 
Deserting  post,  §  160. 

XII.  PsiZB-FIGHTKBa  ASD    FEBaONS  BK- 
OAOED  IM  ATHLETIC  SFORTS,  §  161. 

Prize-fighters  liable  for  manslflugh- 
ter  in  non-malicious  killing  of 
antagonist,  §  161* 


And  BO  of  participants  in  unlawfal 
sports,  §  16S. 

But  not  so  as  to  lawful  sports,  §  168. 

In  practical  jpkes,  responsibility  at- 
taches, §  164. 
Xni.  Correction   bt  pbbsokb  nr  Av* 

THORITY,  §  165. 

Killing  by  immoderate  comction  is 
manslaughter,  §  166. 


I.    OMISSIONS. 

§  72.  Omissions  are  not  the  basis  of  penal  action^  unless  they 
constitute  a  defect  in  the  discharge  of  a  responsibility  with  which 
the  defendant  is  especially  invested.^  There  is  no  such  thing,  in 
fact,  as  an  omission  that  can  be  treated  as  an  absolute  blank.  A 
man  who  is  apparently  inactive  is  actually  doing  something, 
even  though  that  something  is  the  cancelling  of  something  else 
that  he  ought  to  have  done.  Even  sleeping  is  an  affirmative  act, 
and  may  become  the  object  of  penal  prosecution  when  it  oper- 
ates to  interrupt  an  act  on  the  part  of  the  defendant  which  the 
law  requires  of  him  with  the  penalty  of  prosecution  for  his  dis- 
obedience. As,  therefore,  an  omission  takes  its  character  from 
the  prior  responsibility  that  it  suspends,  that  responsibility  must 
be  scrutinized  when  we  undertake  to  estimate  the  penal  charac- 
ter of  an  omission  to  perform  it.  And  as  a  general  rule  in  this 
respect  we  may  say,  that  when  a  responsibility  exclusively  im- 
posed on  the  defendant  is  such  that  an  omission  in  its  perform-- 
ance  is.,  in  the  UrSual  course  of  events^  causally  followed  by  an 
injury  to  another  person  or  to  the  state^  then  the  defendant  is  in- 
dictable for  such  an  omission.^ 

^  R.  V.  Gray,  4  F.  &  F.  1098 ;  infra,  sions  oaght  not  to  be  pnnbhed.     It 

§  361.  will  hardly  be  disputed  that  a  jailer 

*  See  R.  V.  Hughes,  D.  &  B.  C.  C.  who  voluntarily  causes  the  death  of  a 

248 ;  7  Cox  C.  G.  301 ;  R.  v.  Haines,  prisoner  by  omitting  to  supply  that 

2  C.  &  K.  368 ;  R.  v.  Lowe,  3  C.  &  K.  prisoner  with  food,  or  a  nurse  who 

1 23 ;  4  Cox  C.  C.  449.  voluntarily  causes  the  death  of  an  in- 

Lord  Macaulay,  in  his  Report  on  the  fant  intrusted  to  her  care  by  omitting 

India  Penal  Code,  thus  discusses  the  to  take  it  out  of  a  tub  of  water  into 

question  in  the  text :  —  which  it  has  fallen,  ought  to  be  treated 

''Two  things  we  take  to  be  evident:  as  guilty  of  murder.     On  the  other 

first,  that  some  of  -these   omissions  hand,  it  will  hardly  be  maintained  that 

ought  to  be  punished  in  exactly  the  a  man  should  be  punished  as  a  mur- 

same  manner  in  which  acts  are  pun-  derer  because  he  omitted  to  relieve 

shed ;  secondly,  that  all  these  omi»-  a  beggar,  even  though  there  might  be 
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§  78.  OmUnon  to  perform  acts  of  mercy  not  indictable.  — As  in 
conformity  with  the  definition  just  stated,  the  responsibility  must 

the  dearest  proof  that  the  death  of  risk  of  pecuniary  loss,  as  in  the  caae 
the  beggar  was  the  effect  of  this  omis-  which  we  lately  put  of  a  surgeon  sum- 
don,  and  that  the  man  who  omitted  to  moned  from  Calcutta  to  Meerut  to 
(^Te  the  alms  knew  that  the  death  of  perform  an  operation.  He  may  be 
the  beggar  was  likely  to  be  the  effect  offered  such  a  fee  that  he  would  be  a 
of  the  omission.  It  will  hardly  be  gainer  by  going.  He  may  have  no 
maintained  that  a  surgeon  ought  to  be  ground  to  apprehend  that  he  should 
treated  as  a  murderer  for  refusing  to  run  any  greater  personal  risk  by  jour- 
go  from  Calcutta  to  Meerut  to  perform  neying  to  the  Upper  Provinces  than 
an  operation,  although  it  should  be  by  continuing  to  reside  in  Bengal, 
absolutely  certain  that  this  surgeon  But  he  is  about  to  proceed  to  Europe 
was  the  only  person  in  India  who  immediately,  or  he  expects  some  mem- 
could  perform  it,  and  that  if  it  were  hers  of  his  family  by  the  next  ship, 
not  performed,  the  person  who  re-  and  wishes  to  be  at  the  Presidency  to 
quired  it  would  die.  It  is  difficult  to  receive  them.  He,  therefore,  refuses 
say  whether  a  penal  code  which  should  to  go.  Surely  he  ought  not,  for  so 
put  no  omissions  on  the  same  footing  refusing,  to  be  treated  as  a  murderer, 
with  acts,  or  a  penal  code  which  should  It  would  be  somewhat  inconsistent  to 
put  all  omissions  on  the  same  footing  punish  one  man  for  not  staying  three 
with  acts,  would  produce  consequences  months  in  India  to  save  the  life  of 
more  absurd  and  revolting.  There  is  another,  and  to  leave  wholly  unpun- 
Do  country  in  which  either  of  these  ished  a  man  who,  enjoying  ample 
principles  is  adopted.  Indeed,  it  is  wealth,  should  refuse  to  disburse  an 
hard  to  conceive  how,  if  either  were  anna  to  save  the  life  of  another, 
adopted,  society  could  be  held  to-  Again,  it  appears  to  us  that  it  may  be 
gether.  fit  to  punish  a  person  as  a  murderer 

^  It  is  plain,  therefore,  that  a  middle  for  causing  death  by  omitting  an  act 

coarse  must  be  taken;  but  it  is  not  which  cannot  be  performed , without 

easy  to  determine  what  that  middle  personal    danger  or   pecuniary  lOss. 

course  ought  to  be.    The  absurdity  of  A  parent  may  be  unable  to  procure 

the  two  extremes  is  obvious.  But  there  food  for  an  infant  without   money, 

are  innumerable  intermediate  points ;  Yet  the  parent,  if  he  has  the  means, 

and  wherever  the  line  of  demarcation  is  bound  to  furnish  the  iofant  with 

may  be  drawn,  it  will,  we  fear,  include  food^and  if,  by  omitting  to  do  so,  he 

lome  cases  which  we  might  wish  to  voluntarily  causes  its  death,  he  may, 

exempt,  and  will  exempt  some  which  with  propriety,  be  treated  as  a  mur- 

we  might  wish  to  include.  derer.     A  nurse,  hired  to  attend  a 

'^Ifr.  Livingston's  Code  provides  person  suffering  from  an  infectious 

that  a   person    shall   be  considered  disease,  cannot  perform  her  duty  with- 

goilty  of  homicide  who  omits  to  save  out  running  some  risk  of  infection, 

lifi^  which  he  could  save    'without  Yet  if  she  deserts  the  sick  person, 

personal  danger  or  pecuniary  loss.'  and  thus  voluntarily  causes  his  death. 

This  rule  appears  to  us  to  be  open  to  we  should  be  disposed  to  treat  her  as 

■erious  objection.    There  may  be  ex-  a  murderer.     We  pronounce  with  con* 

treme  inconvenience  without  the  small-  fidence,  therefore,  that  the  line  ought 

est  personal  danger,  or  the  smallest  not  to  be  drawn  where  Mr.  Livingston 
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be  one  exclusively  assumed  by  the  defendant,  the  omission  to 
perform  acts  of  mercy,  even  though  death  to  another  result  from 

has  drawn  it.     But  it  is  with  great  "  A.  omits  to  tell  Z.  that  a  river  Ib 

diffidence  that  we  bring  forward  our  swollen  so  high  that  Z.  cannot  safely 

own  proposition.    It  is  open  to  objec-  attempt  to  ford  it,  and  by  this  omis- 

tions;  cases  may  be  put  in  which  it  sion   Toluntarily  causes    Z.'s   death, 

will  operate  too  severely,  and  cases  in  This  is  murder,  if  A.  is  a  peon  sta- 

which  it  will  operate  too  leniently  ;  tioned  by  authority  to  warn  travellers 

but  we  are  Anable  to  devise  a  better.  from  attempting  to  ford  the  river.     It 

*'  What  we  propose  is  this :  that  is  murder  if  A.  is  a  guide  who  had 

where  acts  are  made  punishable  on  contracted  to  conduct  Z.    It  is  not 

the  ground  that  they  have  caused,  or  murder  if  A.  is  a  person  on  whom  Z. 

have  been  intended  to  cause,  or  have  has  no  other  claim  than  that  of  hu- 

been  known  to  be  likely  to  cause  a  cer-  manity.    A  savage  dog  fastens  on  Z. 

tain  evil  effect,  omissions  which  have  A.  omits  to  call  off  the  dog,  knowing 

caused,  which   have    been   intended  that  if  the  dog  be  not  called  off,  it  is 

to  cause,  or  which  have  been  known  likely  that  Z.  will  be  killed.    Z.  is 

to  be  likely  to  cause  the  same  effect  killed.    This  is  murder  in  A.,  if  the 

shall  be  punishable  in  the  same  man-  dog  belonged  to  A.,  inasmuch  as  his 

ner,  provided    that    such   omissions  omission  to  take  proper  order  with  the 

were,  on  other  grounds,  illegal.    An  dog  is  illegal.    Clause  273.    But  if  A. 

omission  is  illegal  (see  clause  28)  if  it  be  a  mere  passer-by,  it  is  not  murder, 

be  an  offence,  if  it  be  a  breach  of  some  ^  We  are  sensible  that  in  some  of 

direction  of  law,  or  if  it  be  such  a  the  cases  which  we  have  put^  our  rule 

wrong  as  would  be  a  good  ground  for  may  appear  too  lenient ;  but  we  do 

a  civil  action.  not  think  that  it  can  be  made  more 

**  We  cannot  defend  this  rule  better  severe  without  disturbing  the  whole 
than  by  giving  a  few  illustrations  of  order  of  society.  It  is  true  that  the 
the  way  in  which  it  will  operate.  A.  man  who,  having  abundance  of  wealth, 
omits  to  give  Z.  food,  and  by  that  suffers  a  fellow-creature  to  die  of  hun- 
omission  voluntarily  causes  Z.'s  death,  ger  at  his  feet,  is  a -bad  man,  a  worso 
Is  this  murder  ?  Under  our  rule  it  is  nuin,  probably,  than  many  of  those  for 
murder  if  A.  was  Z.'s  jailer,  directed  whom  we  have  provided  very  severe 
by  the  law  to  furnish  Z.  with  food,  punishment.  But  we  are  unable  to 
It  is  murder  if  Z.  was  the  infant  child  see  where,  if  we  make  such  a  man  le- 
of  A.,  and  had  therefore  a  legal  right  gaily  punishable,  we  can  draw  the  line, 
to  sustenance,  which  right  a  civil  If  the  rich  man,  who  refuses  to  save  a 
court  would  enforce  against  A.  It  is  beggar's  life  at  the  cost  of  a  little  cop- 
murder  if  Z.  was  a  bedridden  indi-  per,isamurderer,  is  the  poor  man,  just 
Tidnal  invalid,  and  A.  a  nurse  hired  one  degree  above  beggary,  also  to  be 
to  feed  Z.  It  is  murder  if  A.  was  de-  a  murderer  if  he  omits  to  invite  the 
taining  Z.  in  unlawful  confinement,  beggar  to  partake  his  hard-earned 
and  had  thus  contracted  (see  clause  rice?  Again,  if  the  rich  man  is  a 
8S8)  a  legal  obligation  to  furnish  Z.,  murderer  for  refudug  to  save  the  beg- 
during  the  continuance  of  the  confine-  gar's  life  at  the  cost  of  a  little  copper^ 
ment,  with  necessaries.  It  is  not  mur-  is  he  also  to  be  a  murderer  if  he  re- 
der  if  Z.  is  a  beggar,  who  has  no  other  fuses  to  save  the  beggar's  life  at  the 
claim  on  A.  than  that  of  humanity.  cost  of  a  thousand  rupees?   Suppose 
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such  omission,  is  not  within  the  role.     One  man,  for  instance, 

may  see  another  starving,  and  may  be  able,  without  the  least 
inconyenience  to  himself,  to  bring  food  to  the  sufferer,  and  thus 
save  the  latter^s  life ;  but  the  omission  to  do  this  is  not  indictable, 
imless  there  be  an  exclusiye  responsibility  to  this  effect  imposed 

A.  to  be  fully  convinced  that  nothing  who  will  not  mn  a  mile  to  save  a 

can  saTe  Z-'s  life  unless  Z.  leare  Ben-  manU  life,  is  very  far  from   being 

gal  and  reside  a  year  at  the  Cape ;  is  equally  clear. 

A.,  however  wealthy  he  may  be,  to  be  **  It  is,  indeed,  most  highly  desirable 

pimished  as  a  murderer  because  he  that  men  should  not  merely  abstain 

vill  not,  at  his  own  expense,  send  Z.  from  doing  harm  to  their  neighbors, 

to  the  Cape  ?   Sorely  not    Yet  it  will  but  should  render  active  service  to 

be  difficult  to  say  on  what  principle  their  neighbors.    In  general,  however, 

ve  can  panish  A.  for  not  spending  an  the  penal  law  must  content  itself  with 

anna  to  save  Z.*s  life,  and  leave  him  keeping   men   from    doing    positive 

nnpanished  for  not  spending  a  thon-  harm,  and  must  leave  to  public  opin- 

taod  rupees  to  save  Z.'s  life.    The  ion,  and  to  the  teachers  of  morality 

distinction  between  a  legal  and  an  and  religion,  the  office  of  furnishing 

illegal  omission  is  perfectly  plain  and  men  with  motives  for  doing  positive 

intelligible  ;    but  the  distinction  be-  good.    It  is  evident  that  to  attempt  to 

tween  a  large  and  a  small  sum  of  punish  men  by  law  for  not  rendering 

money  is  very  far  from  being  so,  not  to  others  all  the  service  which  it  is 

to  Bay  that  a  sum  which  is  small  to  their  duty  to  render  to  others  would 

one  man  is   large  to  another.    The  be  preposterous.    We  must  grant  im- 

nme  argument  holds  good  in  the  case  punity  to  the  vast  majority  of  those 

of  the  ford.     It  is  true  that  none  but  omissions  which  a  benevolent  morality 

a  very  depraved  man  would   suffer  would  pronounce  reprehensible,  and 

another  to  be  drowned  when  he  might  niust  content  ourselves  with  punishing 

prevent  it  by  a  word.    But  if  we  pun-  such  omissions  only  when  they  are 

ith  such  a  man,  where  are  we  to  stop?  distinguished  from  the  rest  by  some 

How  much  exertion  are  we  to  require  ?  circumstance  which  marks  them  out 

Is  a  person   to  be  a  murderer  if  he  as  peculiarly  fit  objects  of  penal  legis* 

does  not  go  fifty  yards  through  the  sun  lation.    Now,  no  circumstance  appears 

of  Bengal  at  noon  in  May  in  order  to  to  us  so  well  fitted  to  be  the  mark  as 

cantion  a  traveller  against  a  swollen  the  circumstance  which  we  have  se- 

mer?    Is  he  to  be  a  murderer  if  he  lected.    It  will  generally  be  found  in 

does  not  go  a  hundred  yards?    If  he  the  most  atrocious  cases  of  omission  ; 

does  not  go  a  mile  ?  —  if  he  does  not  it  will  scarcely  ever  be  found  in  a 

go  ten  ?    What  is  the  precise  amount  venial  case  of  omission ;  and  it  is  more 

of  trouble  and  inconvenience  which  clear  and  certain  than  any  other  mark 

lie  is  to  endure  ?    The  distinction  be-  that  has  occurred  to  us.    That  there 

tveen  the  guide  who  is  bound  to  con-  are  objections  to  the  line  which  we 

doet  the  traveller  as  safely  as  he  can  propose  to  draw,  we  have  admitted, 

and  a  mere  stranger  is  a  clear  dis-  But  there  are  objections  to  every  line 

tiaetion.     But  the  distinction  between  wUch  can  be  drawn,  and  some  line 

a  itranger  who  will  not  give  a  halloo  must  be  drawn.'' 
to  save  a  man's  Ufe,  and  a  stranger 
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on  the  defendant.  Thus  it  has  been  even  ruled  that  where  the 
defendant  permits  an  idiot  brother,  residing  in  his  house,  to  die 
from  want  of  food,  the  defendant,  the  case  standing  on  this  evi* 
dence  alone,  is  not  penally  responsible,  he  not  having  undertaken 
the  exclusive  support  of  the  deceased;^  and  the  same  reasoning 
has  been  applied  to  a  mother  who  neglects  to  supply  the  wants 
of  a  lunatic  illegitimate  child.^  But  the  law  would  be  otherwise 
if  it  should  appear  that  the  defendant,  no  matter  what  was  his  re- 
lation to  the  deceased,  had  so  secluded  the  deceased  that  he  could 
be  relieved  by  no  one  else.* 

§  74.  Otherwise  as  to  party  charged  with  exclusive  duty. 
Parents^  master^  ^c.  —  It  is  by  appealing  to  this  distinction  that 
we  are  able  to  support  the  decisions  making  the  father  or  the 
master  penally  responsible  for  omission  to  supply  food  and  clothing 
to  child  or  apprentice  ;  ^  but  holding  that  the  mother,  unless  she 
assumes  such  exclusive  charge,  is  not  so  responsible.^  Thus, 
where  an  unmarried  woman,  eighteen  years  of  age,  who  usually- 
supported  herself  by  her  own  labor,  being  about  to  be  confined, 
returned  to  the  house  of  her  stepfather  and  her  mother.  She 
was  taken  in  labor  (the  stepfather  being  absent  at  his  work), 
and  in  consequence  of  the  mother's  neglect  to  use  ordinary  dilir 
gence  in  procuring  the  assistance  of  a  midwife,  the  daughter  died 
in  her  confinement.  There  was  no  proof  that  the  mother  had 
any  means  of  paying  for  the  services  of  a  midwife.  It\was  held 
that  no  legal  duty  was  cast  upon  the  mother  to  procure  a  midwife, 
and  therefore  that  she  could  not  be  convicted  of  the  manslaughter 
of  her  daughter.® 

It  should  be  remembered  that  when  food  is  wilfully  withheld 


1  B.  V.  Smith,  2  C.  &  P.  449.  It  ii 
otherwise  if  the  control  be  exclusive. 
R.  V.  Porter,  L.  &  C.  394;  9  Cox  C.  C. 
449.  See  infra,  §  324.  See  also  State 
V.  Preslar,  8  Jones  N.  C.  421. 

*  R.  9.  Pelham,  8  Q.  h.  959. 

*  R.  V.  Smith,  t.  &  C.  607 ;  10  Cox 
C.  C.  82;  Whart.  C.  L.  §  2629. 

«  R.  r.  Waters,  T.  &  M.  57;  1  Den. 
C.  C.  366;  R.  V.  Edwards,  8  C.  & 
P.  611;  R.  v.  Middleship,  5  Cox  C. 
C.  275;  R.  17.  Squire,  1  Russ.  on  Cr. 
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621 ;  R.  V.  Lowe,  4  Cox  C.  C.  449;  3 
C.  &  K.  128;  1  fien.  &  H.  Lead.  Ca. 
49 ;  State  v.  Hoit,  8  Foster,  85ri ;  R. 
V.  Rjrland,  L.  R.  1  C.  C.  99;  10  Cox 
C.  C.  569;  Whart.  Cr.  L.  7th  ed.  § 
2508. 

•  R.  t».  Saunders,  7  C.  &  P.  277 ; 
R.  V.  Edwards,  8  C.  &  P.  61 1 ;  R.  v. 
Shepherd,  9  Cox  C.  C.  128;  L.  & 
C.  147 ;  infra,  §  138  et  seq. 

*  R.  V.  Shepherd,  9  Cox  C.  C.  128; 
L.  &C.  147;  infra,  §  184. 


CHAP.  lY.]  OMITTIMO  TO  PROVIDE  NECES5ABIES.  [§  78. 

from  a  helpless  person,  under  the  defendant's  exclosive  charge, 
with  the  intention  to  kill,  the  offence  is  murder.^ 

§  75.  Husband  and  wife.  —  So  is  a  husband  responsible  for 
his  wife's  death  caused  by  her  want  of  necessaries ;  though  to 
support  such  an  indictment  it  should  appear  that  the  wife  was  in 
Boch  a  helpless  state  as  to  be  imable  to  appeal  elsewhere  for  aid, 
and  that  the  death  was  the  natural  and  regular  and  likely  con- 
sequence of  the  husband's  withdrawal  of  aid.^ 

§  76.  Keepers^  jaUers,  ^c.  —  So  also  the  keeper  of  an  asy- 
1am  or  prison,  who  undertakes,  to  the  exclusion  of  others,  to 
feed  a  sick  pauper,  or  lunatic,  or  prisoner,  is  penally  responsible 
for  the  death  of  such  pauper,  lunatic,  or  prisoner  naturally  re- 
sulting from  the  defendant's  neglect.' 

§  77.  Incapacity  a  defence,  —  In  cases,  however,  where  the 
party  charged  is  unable  to  supply  the  necessary  succor,  he  ceases 
to  be  responsible.^  But  this  responsibility  is  not  divested,  in 
countries  where  poor-houses  exist,  by  poverty  ;  for  in  such  cases 
the  person  owing  the  duty  is  bound  to  report  the  case  to  the 
pobUc  authorities  for  their  reUef .»  And  in  an  indictment  against 
a  parent  for  neglecting  to  provide  sufficient  food  and  clothing 
for  a  child  of  tender  years,  for  whom  he  is  bound  by  law  to 
provide,  it  is  not  necessary  to  aver  that  the  parent  was,  at  the 
time  of  the  alleged  offence,  of  sufficient  ability  to  perform  the 
duty  so  imposed  upon  him.^ 

§  78.  So  also  responsibility  ceases  where  the  person  neglected 
is  capable  of  caring  for  himself,  —  Thus  a  parent  is  not  indict- 
able for  the  death  by  starvation  of  a  child  competent  to  assist 

^  R.  V.  Conde,  10  Cox  C.  C.  547 ;  «  R.  v.  Hogan,  6  Eng.  L.  &  £.  553; 

R.  V.  Bubb,  4  Cox  C.  C.  455 ;  infra,  2  Den.  C.  C.  277 ;  5  Cox  C.  C.  255; 

5  134.  Saunders's  case,  7  C.  &  P.  277 ;  R.  v. 
s  Infra,  §  188 ;  R.  v.  Flummer,  1  C.  Fhillpot,  20  Eng.  L.  &  £.  591 ;  6  Cox 

6  K.  600 ;  Sut«  V.  Preslar,  8  Jones  C.  C.  140 ;  R.  v.  Vann,  8  Eng.  L.  & 
Law  (N.  C),  421 ;  Whart.  Cr.  L.  7th  £.  596;  2  Den.  C.  C.  825.  See  infra, 
ed.  §  2508.  $  134*140. 

>  Infra,  $140.     See  R.  v.  Haggins,  *  R.  v.  Mabbett,  5  Cox  C.  C.  839 ; 

9  Stra.  882;  2  Ld.  Ray.  1574;  R.  v.  thougk  see  R.  v.  Shepherd,  Leigh  & 

TreeTe,  2  East  P.  C.  821 ;  R.  v:  Bar-  C.  147 ;  9  Cox  C.  C.  123.    See  infra, 

rett,  2  C.  &  K.  848 ;  R.  v.  Porter,  L.  $  184. 

&  C.  894;   9  Cox  C.  C.  449;  R.  v.  •  R.  v.  RyUnd,  L.  R.  1  C-  C.  99  ; 

Pelham,  8  Q.  B.  959;  1  W.  &  S.  Med.  10  Cox  C.  C.  569. 
Jnr.  S  242;  Whart.  C.  L.  7th  ed.  § 
2580. 
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itself,  unless  the  parent  in  some  way  shut  the  child  o£E  from 
obtaining  assistance  ;^  nor  a  master  in  such  cases  for  the  death 
of  a  servant.^ 

§  79.  So  also  where  the  omission  is  the  result  of  a  eonseiev^ 
tiotts  error  of  Judgment.  —  This  exception  has  to  be  closely 
guarded,  for  when  the  omission  is  to  obey  a  positive  order  («.  g^ 
that  to  adjust  a  switch),  conscientious  error  of  judgment  is  no 
defence.  The  law  in  suck  respects  exacts  explicit  obedience. 
With  those,  however,  charged  with  the  care  of  children  and 
dependents,  when  the  mode  in  which  the  duty  is  to  be  performed 
is  left  to  the  conscientious  judgment  of  the  party  in  charge,  then 
this  judgment  may  be  appealed  to  in  defence.  Thus,  when 
from  a  conscientious  conviction  that  God  would  heal  the  sick,  and 
not  from  any  intention  to  avoid  the  performance  of  their  duty, 
the  parents  of  a  sick  child  refuse  to  call  in  medical  assistance, 
though  well  able  to  do  so,  and  the  child  consequently  dies,  it  waa 
held  not  culpable  homicide.^ 

§  80.  Omissions  by  those  charged  with  machinery^  ships^  rail" 
ways^  ^e,  —  Here  again  are  to  be  put  the  questions :  Was  the 
defendant  exclusively  charged  with  a  particular  office  ?  Did  in- 
jury to  another  ensue  as  a  regular  and  usual  consequence  from 
his  omission  ?  If  so,  the  defendant  is  to  be  held  penally  respon- 
sible.^ Hence  such  responsibility  has  been  held  to  attach  where 
an  engineer  leaves  a  steam-engine  in  charge  of  an  incompetent 
person  ;^  where  the  officers  of  a  vessel  omit  to  keep  a  proper 
lookout;®  where  a  pilot  omits  to  make  himself  properly  under- 
stood by  a  foreign  helmsman  ;  ^  where  the  officer  in  charge  omits 
to  ventilate  a  mine  ;  ®  where  a  railway  tender  omits  to  give  the 

^  R.  V.  Waters,  T.  &  M.  57 ;  I  Den.  •  Infra,  §  385;  B.  v.  Lowe,  4  Cox 

G.  C.  856 ;  2  C.  &  K.  864.  C.   C.  449 ;    but  merely  to  leave  a 

'  Anon.  5  Cox  C.  G.  279;  R.  v.  machine  at  rest  does  not  perse  con- 
Smith,  8  G.  &  P.  153;  R.V.  Smith,  L.  fer  responsibility.  Hilton's  casdi  % 
&  G.  607;  10  Goz  G.  G.  82;  infra,  $  Lewin,  214. 

184;  though  see  R.  v.  Ridley,  2  Gamp.  *  R.  v.  Lowe,  4  Gox  G.  G.  449 ;  3 

650.  G.  &  K.  123 ;  R.  0.  Spence,  1  Goz  C. 

*  R.  V.  Wagstafie,   10   Goz  G.  G.  G.  362 ;  correcting  R.  v.  Allen,  7  C. 

530 ;  Whart.  Gr.  L.  7th  ed.  §  82 ;  R.  &   P.*  153 ;    and  R.  v.  Green,  Ibid. 

V.  Hines,  cited  infra,  §  131.  156. 

«  R  0.  Hughes,  D.  &  B.  G.  G.  248 ;  *  R.  v.  Spence,  1  Goz,  852. 

R.  V.  Haines,  2  G.  &  K.  368 ;  R.  v.  •  R.  v.  Haines,  2  G.  &  K*  368;  in* 

Lowe,  3  G.  &  K.  123;  4  Goz  G.  G.  fra,  §  139. 
449. 
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proper  signal ;  ^  ^ehere  an  iron-founder,  instead  of  re-casting  a 
piece  that  had  burst,  fills  up  the  crevice  'with  lead ;  ^  where  a 
mechanic,  employed  for  the  purpose  in  a  colliery,  omits  to  plank 
up  a  shaft  ;^  where  a  switch-tender  omits  properly  to  turn  a 
switch ;  ^  and  where  a  conductor  of  a  street  car,  whose  duty  it 
IB  to  look  out  and  to  stop  the  car  if  it  is  likely  to  do  damage, 
neglects  to  keep  a  proper  lookout.^  But  as  has  been  seen  the 
reMponmbiUty  of  the  defendant^  which  he  thue  fails  to  discharge^ 
muU  be  exclueive  and  peremptory.^  A  stranger  who  sees  that 
unless  a  railway  switch  is  turned  or  the  car  stopped,  an  accident 
may  ensue,  is  not  indictable  for  not  turning  the  switch  or  stop- 
ping the  car.  The  reason  for  this  is  obvious.  To  coerce,  by 
criminal  prosecutions,  every  person  to  supervise  all  other  persons 
and  things,  would  destroy  that  division  of  labor  and  responsi- 
bility by  which  alone  business  can  be  safely  conducted,  and  would 
establish  an  industrial  communism  by  which  private  enterprise 
and  private  caution  would  be  extinguished.  Nothing  can  be 
effectually  guarded  when  everything  is  to  be  guarded  by  every- 
body. No  machinery  could  be  properly  worked  if  every  passer-by 
were  compelled  by  the  terror  of  a  criminal  prosecution  to  rush 
in  and  adjust  anything  that  might  appear  to  him  to  be  wrong, 
or  which  was  wrong,  no  matter  how  it  might  happen  to  appear. 
By  this  wild  and  irresponsible  interference  even  the  simplest 
forms  of  machinery  would  be  speedily  destroyed. 

§  81.  Omiseion  in  giving  warning  of  danger.  —  The  test  here 
is,  is  such  notice  part  of  an  express  duty  with  which  the  defend- 
ant is  exclusively  charged  ?  If  so,  he  is  responsible  for  injury 
which  is  the  regular  and  natural  result  of  his  omission  ;  but  if 
not  so  bound,  he  is  not  so  responsible.^  A  man,  for  instance, 
working  with  snow  or  shingles  on  a  roof,  may  throw  such  snow 
or  shingles  on  a  street  if  he  give  proper  notice  to  the  passers-by, 
and  he  is  indictable  for  injury  accruing  from  failure  to  give 
notice.'    The  reason  is  that,  from  the  very  nature  of  the  work 

1  R.  V.  Pargeter,  8  Cox  C.  C.  191.  •  R.  v.  Gray,  4  F.  &  F.  109d ;  R.  v. 

>  R.  9.  Carr,  8  C.  &  P.  168;  iu£ra,  Barrett,  2  C.  &  K.  848. 

S  185.  T  R.  V.  Smith,  11  Cox  C.  C.  210. 

*  R.  V.  Hnghes,  7  Cox  C.  C.  801.  See  Lord  Macaulay's  viewB  on  this 

*  State  V.  O'BrieD,  8  Vroom,  169 ;  point  in  note  to  §  72. 

infra,  f  158.  •  Archbold's  C.  P.  9th  ed.  9;  8  Inst. 

*  Com.  V.  Metr.  R.  R.  107  Mass.    70 ;  Foster,  268.     So  also  the  case  in 
286.  Pauli  Rec.   Sent.  V.  28,  $  12.    **  Si 
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in  which  he  is  engaged,  such  warning  can  only  be  accurately 
given  by  himself.  A  stranger,  on  the  other  hand,  who  sees  the 
snow  or  timber  about  to  fall,  is  not  so  indictable,  because  on  him 
rests  no  exclusive  responsibility.  By  the  same  process  may  we 
solve  other  questions  which  not  unfrequently  arise.  A  railway 
subaltern  neglects  to  give  the  proper  signal,  and  a  collision 
results ;  and  here,  if  the  subaltern  in  question  was  specially  and 
exclusively  charged  with  the  duty  of  signalling,  hb  is  criminally 
responsible ;  otherwise  not.^  A  light-house  keeper  permits  bis 
light  to  go  out,  and  a  vessel  is  consequently  wrecked.  Is  he 
penally  responsible  ?  Certainly  so,  if  he  is  exclusively  chai^ged 
with  the  office  of  light-house  keeper  at  that  point,  and  if  this  is 
the  kind  of  light  on  which  seamen  exclusively  depend  for  guid- 
ance. But  supposing  a  number  of  persons  undertake,  in  order 
to  warn  vessels,  to  keep  lights  in  their  windows,  the  omission  of 
one  of  these  persons  to  light  his  windows,  from  which  serious 
mischief  ensues,  would  not  be  mdictable. 

So  with  regard  to  fire  alarms.^    We  can  conceive  of  a  popu- 

putator  ex  arhore,  cum  ramum  dejiceretf  througb  his  neglect,  the  fire  is  com- 

fion  procldmaveritf  ut  vitaretur,  atque  municated  to  the  property  of  another. 

ila  praeteriens  ejusdem  ictu  homo  perie'  But  the  true  reason  for  the  non-re- 

n7,  etiti  in  legem  non  incurrit,  in  metal-  sponsibility  of  the  watchman  in  the 

lum  damnaiur,**  case  first  mentioned  is  to  be  found  in 

^  R.  V.  Pargeter,  S  Cos  C.  C.  191 ;  the  fact  that,  on  the  one  side,  the  ces- 

R.  0.  Spcnce,  1  Cox  C.  C.  352 ;  R.  v.  sation  of  the  fire  is  not  a  regular  effect 

Benge,  4  F.  &  F.  504;  Whart.  Cr.  (regelmSssige  Folge)  of  the  watch- 

L.  7th  ed.  §  2529;  and  see  infra,  §  94,  man's   vigilance,  and  on  the   other 

95.  hand,  the  extension  of  the  fire  is  not 

'  **A  fire  watchman,  or  tower  a  regular  efiect  of  his  inactivity." 
watchman,*'  says  Bar,  in  his  very  This  may  be  blended  with  the  reason 
able  treatise  on  this  topic  (Die  Lehre  in  the  text,  that  responsibility  only 
▼om  Causalzusamroenhange,  1871,  p.  exists  for  non- vigilance  in  parties 
104),  *'  whose  duty  it  is  to  watch  for  whose  ofiice  in  this  respect  is  one 
fires  at  their  beginning,  and  to  give  that  excludes  the  interference  of  oth- 
notice  of  them  to  the  authorities,  ers.  Were  it  otherwise,  every  watch- 
should  he  omit  (without  the  inten-  man  in  a  city  would  be  found  guilty 
tion  of  aiding  the  fire)  to  give  such  of  every  fire  that  took  place.  It  would 
notice,  is  not  penally  responsible  for  be  impossible  for  him  to  deny  that, 
the  omission.  The  reason  for  this  is  had  he  been  on  the  spot,  he  might 
not  to  be  found,  as  has  been  argued,  have  extinguished  the  fire  at  its  first 
in  the  universality  of  the  duty  of  the  spark.  As,  however,  the  law  cannot 
watchman,  although  it  is  true  that  one  exact  such  universal  responsibility,  it 
who  is  appointed  to  watch  a  partic-  must  draw  a  line  of  restriction.  And 
ular  fire  b  criminally  responsible,  if,  the  safest  line  we  can  take  is  that 
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lation  80  exdusively  dependent  on  a  particular  fire  alarm,  that 
the  non-Bounding  of  sach  an  alarm  might  be  treated  as  the 
juridical  cause  of  the  spreading  of  a  fire.  But  this  is  not  ordi- 
narily the  case,  a  fire  alarm  being  one  of  many  modes  of  com- 
municating the  fact  that  a  fire  exists.  So  with  regard  to  antic- 
ipated wrong  by  third  parties.  Certain  functionaries  exist  who 
ajre  exclusively  charged  with  the  issuing  of  warrants  for  the 
arrest  of  persons  from  whom  wrong  may  be  expected ;  and  if 
these  functionaries  neglect  to  do  their  duty,  they  are  indictable. 
Private  individuals  may  intervene  in  the  first  instance,  as  prose- 
cutors, but  they  are  not  forced  to  do  so  by  law,  and  no  private 
person  is  punished  by  criminal  prosecution  for  not  criminally 
prosecuting  another.  The  reason,  to  ascend  to  the  general  prin- 
ciple, is  this :  no  one  unless  exclusively  charged  with  the  office 
of  giving  notice  of  danger  is  indictable  for  failure  to  give  notice, 
because  :  (1.)  such  failure,  while  it  may  be  the  condition^  is  not 
tlie  juridical  cause  of  the  subsequent  injury ;  and  because,  (2.) 
were  default  in  making  such  warnings  punished  penally  in  pri- 
vate individuals  every  person  would  be  compelled  by  law  to 
devote  himself  to  watching  all  other  persons  and  things. 

n.  GENERAL  CONSIDERATIONS  AS  TO  NEGLIGENCE. 

§  82.  There  must  be  no  discretion  in  the  discharge  of  the  duty, 
—  Hence  trustees  having  power  to  repair  roads  are  not  criminally 
responsible  for  the  death  of  a  person  resulting  from  an  omission 
on  their  part  to  repair.^ 

§  83.  There  must  be  a  causal  connection  between  the  omission 
€tnd  the  injury.  —  The  distinction  in  this  respect  between  a  con- 
dition and  a  cause  will  be  hereafter  disccfissed.^  A  condition  is  a 
prior  act  without  which  a  subsequent  act  cannot  exist.  A.  sells 
to  B.  an  explosive  oil,  which  afterwards,  from  omission  on  B.^s 
part  to  take  due  care,  explodes.  The  sale  from  A.  to  B.  is  a 
condition  of  the  subsequent  explosion,  but  A.  is  not  the  cause  of 
the  explosion,  if  it  be  shown  that  the  oil  when  sold  was  in  the 

giTen  in  the  text :  that  vhen  a  man  is  flows.    If  not  so  exclusivel/  charged, 

charged,  to  the  exclusion  of  all  others,  he  is  not  responsible. 

with  watching  and  giving  notice  of  ^  R.  tf.'Pocock,  17  Q.  B.  34 ;  5  Cox 

danger  at  a  particular  spot,  he  is  pe-  C.  C.  1 72. 

nallj  responsible  for  a  failure  to  give  '  See  infra,  §  858;  and  see  also  B. 

notice,  from  which  injury  regularl/  v.  Pelham,  8  Q.  B.  959. 
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condition  in  which  oils  of  the  same  class  are  regularly  brought  to 
mai'ket.  On  the  other  hand,  if  the  oil  was  not  in  such  condition, 
but  was  of  such  a  character  that  it  would  explode  unless  precau- 
tions unusual  and  unnecessary  in  regular  business  were  under* 
taken  by  the  purchaser;  then  A.  by  his  misconduct  in  selling 
the  oil  in  such  a  state  is  the  cause  of  the  explosion,  and  is  pe- 
nally responsible  for  its  results.  So  the  city  of  B.  distributes  un- 
wholesome water  which  it  obtains  from  C.  under  a  contract  made 
with  the  latter.  C.  is  the  condition  of  the  distribution,  but  he 
is  not  the  eause^  unless  the  water  which  he  supplied  the  city  was 
unwholesome  at  the  time  of  the  supply.^ 

So  a  husband  maltreats  his  wife,  and  she  subsequently,  when 
he  has  left  her,  wanders  from  the  house  and  perishes  in  the 
woods.  Here  his  maltreatment  is  the  condition  of  his  wife's 
death,  but  not  its  cause^  if  she  leaves  the  house  of  her  free  will 
and  not  paralyzed  by  terror  produced  by  his  violence.^ 

§  84.  Not  neeesaart/  that  negligence  shotdd  be  in  violation  of  a 
contract^  or  the  ivJhject  of  civil  euit,  —  To  make  negligence  in- 
dictable it  is  not  necessary  that  it  should  be  in  violation  of  a  con- 
tract.^ Wherever  the  defendant  fails  to  discharge  a  duty  im- 
posed on  him,  whether  this  duty  be  by  natural  law,  or  statute, 
or  contract,  then  he  is  indictable  for  injuries  thus  produced,  pro- 
vided, as  has  just  been  seen,  the  duty  is  one  with  which  he 
is  exclusively  charged.  Civil  and  criminal  responsibility  are  in 
this  view  far  from  being  convertible.  On  the  one  hand,  contracts, 
as  a  general  rule,  cannot  be  made  the  basis  of  a  criminal  prose- 
cution.^ On  the  other  hand,'  there  are  many  cases  in  which  in- 
dictments lie  (e.  g.  nuisance  and  neglect  of  official  duty  in  which 
there  is  no  special  damage  to  an  individual),  where  no  civil  action 
can  be  maintained.  But  so  far  as  concerns  homicide,  we  may 
safely  say  that  there  is  no  criminal  responsibility  where  the  de- 
fendant would  not  have  been  civilly  liable  at  the  suit  of  the 
party  injured,  had  he  survived  the  injury.^ 

§  85.  Master  anetverable  for  servant^ 8  negligence.  —  This  sub- 

^  Stein  V.  State,  87  Alab.  128;  in-  «  R.  v.  Daniel,  «  Mod.  99;  R.  v. 
fra,  §  860.  Wheatlej,   1   W.  Bl.   278 ;   Com.  v. 

*  State  V.  Preslar,  8  Jones  N.  C.    Hearsey,  1  Mass.  837. 

421 ;  infra,  §  866.  *  See  remarks  of  Willes,  J.,  in  IL 

*  Wh.  C.  L.  §  1008.  V.  Birchali,  4  F.  &  F.  1087. 
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ject  will  be  hereafter  independently  discussed.^  One  or  two 
points  bearing  on  negligence  may  be  here  noticed.  A  master 
is  presumed  to  be  one  with  the  servant  so  far  as  concerns  the 
latter's  conduct  in  the  ordinary  working  of  the  master's  busi- 
ness; for  the  master^s  duty  is  in  all  respects  to  supervise  the 
servant  so  as  to  keep  the  servant  from  invading  the  rights  of 
others ;  and  the  servant's  failure  in  this  respect  is  the  master's 
failure.  For  in  all  that  relates  to  the  management  of  the  mas- 
ter's business  the  servant  is  to  be  regarded  as  the  master's  in- 
strument ;  and  as  the  master  is  responsible  for  the  defective  or 
mischievous  action  of  his  machine,  so  is  he  responsible  for  the 
defective  or  mischievous  action  of  his  servant.  When,  however, 
the  servant  leaves  the  orbit  prescribed  by  his  master  and  engages 
in  business  on  his  own  account,  then  the  master's  responsibility 
ceases.  We  here  fall  back  on  the  principle  elsewhere  invoked, 
that  there  must  be  a  direct  causal  connection  between  the  de- 
fendant's malfeasance  6r  nonfeasance  and  the  injury.  The  in- 
terposition of  a  human  will  acting  independently  of  the  defend- 
ant and  in  an  eccentric  orbit,  or  the  interposition  of  some  extraor- 
dinary natural  phenomenon,  breaks  this  causal  connection.^ 

§  86.  No  defence  that  bttsiness  was  lawful,  —  Nor  is  it  any 
defence  that  the  defendant's  business  was  lawful.  If  he  acts 
negligently,  and  from  his  negligence,  as  a  natural,  usual,  and 
likely  result,  death  follows,  it  is  undoubtedly  manslaughter.' 
Sach  also  is  the  law  with  r^ard  to  manufacturers  and  work- 
men ;  ^  to  persons  having  charge  of  children  or  dependents,^  and 
to  officers  of  steam  and  other  vessels.® 

in.  DANGEROUS  AGENCIES.^ 

• 

§  87.  Negligent  use  of  such  involves  respofisibiliti/.  —  Whoever 
possesses  a  dangerous  agent  must  take  such  care  of  it  as  good 

^  See  infra,  §  325  et  $eq,    Wb.  Cr.  Mete.  259 ;  Com.  v.  Morgan,  107  Mass. 
L.  §  153 ;  Com.  v,  Metrop.  R.  R.  107  199. 
Mass.  236,  —  a  case  under  a  special  *  Infra,  §  362. 
statute    making  corporations  indict-  '  AVh.  Cr.  L.  §  1013. 
able  for  negligence  of  servants.  And  ^  Infra,  §  87,  135.     See  R.  0.  Ben- 
tee  R.  r.  Medley,  6  C.  &  P.  292;  Wh.  nett,  Bell  C.  C.  1;  8  Cox  C.  C.  74. 
Cr.  L.  §  2374;  R.  v.  Dixon,  3  Maule  *  Infra,  §  126. 
&  S.    11  ;   Turbenrille  v,  Stompe,  1  *  Infra,  §  100-107. 
Ld.  Ray.  264;  Com.  v.  Nichols,  10  ^  Mr.  Livingston,  in  his  Report  on  the 
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business  men,  under  such  circumstances,  are  accustomed  to  ap- 
ply ;  and  if  from  his  neglecting  to  exercise  buch  care  death  ensue 

Louisiana  Penal  Code,  Bays,  this  par-  nature  avenges  the  destruction  of  hu- 
ticiilar  form  of  homicide  **  is  defined  man  life,  is  not  suddenly,  easily,  or 
as  homicide  involuntarily  inflicted  jn  frequently  attained.  He  who,  yield- 
the  performance  of  a  lawful  act,  in  ing  to  sudden  passion,  takes  the  life 
which  there  is  no  apparent  risk  of  of  an  adversary  who  has  provoked 
life,  hy  ordinary  means ;  hut  without  him,  feels  the  operation  of  this  inter- 
that  care  and  precaution  which  a  pru-  nal  engine  of  punishment  as  keenly 
dent  man  would  take  to  avoid  the  risk  as  he  does  who  is  the  negligent  or 
of  destroying  human  life.  It  will  he  even  the  casual  instrument  of  a  simi- 
best  understood  by  a  perusal  of  this  lar  event  Nor  is  even  the  deliberate 
division  of  the  section.  But  it  may  murderer  exempt ;  and  the  poets  who 
here  be  generally  comprehended  by  have  painted  the  most  closely  from 
repeating  one  of  the  examples  by  nature  have  always  truly  represented 
which  it  is  there  illustrated.  '  When  the  subsequent  remorse  to  augment  in 
death  is  casually  inflicted  by  dis-  proportion  to  the  previous  atrocity  of 
charging  fire-arms  which  are  believed  the  murder.  Richard  is  haunted  by 
not  to  be  loaded,  without  examining  the  ghost  of  his  victims.  Macbeth 
whether  they  are  so  or  not,  it  con-  exclaims,  *  I  scarce  can  think  on  what 
stitutes  this  offence.  If  the  examina-  I've  done ;  —  look  on  it  again,  I  dare 
tion  be  made,  and  owing  to  some  un-  not ; '  and  the  reason  of  his  tiger- 
known  cause,  although  loaded,  they  hearted  instigator  and  accomplice 
appear  to  be  empty;  or,  if  unknown  reels  under  the  weight  of  her  re- 
to  the  person  using  them,  they  have  morse.  Indeed,  of  the  two,  the  hom- 
been  loaded  immediately  after  the  icide  from  sudden  passion  may  rea- 
examination,  due  caution  has  been  sonably  be  supposed  to  be  endowed 
used,  and  there  is  no  offence.'  A  with  keener  sensations,  and  therefore 
very  slight  punishment  is  annexed  to  more  sensibly  feel  the  pang  of  re- 
this  offence,  and  I  doubted  long  wheth-  morse,  than  he  does  w1io  has  shown 
er,  as  the  definition  assumes  the  ab-  so  much  indifference  to  the  life  of  a 
sence  of  any  intent  to  injure,  the  hor-  human  being  as  not  to  take  the  proper 
ror  and  grief  naturally  caused  by  so  precautions  for  its  preservation, 
fatal  a  consequence  would  not,  in  it-  **  Besides,  the  frequency  of  these  ac- 
self,  be  a  sufficient  punishment  for  the  .  cidents,  as  they  are  incorrectly  called, 
negligence;  that  these  sensations  must  seemed  to  demand  some  interposition 
inflict  a  suffering  much  more  severe  of  the  law.  At  present  they  are  con- 
than  any  the  law  could  with  justice  sidered  and  classed  as  excusable.  But 
award,  cannot  be  questioned.  But,  when  they  shall  be  stigmatized  as 
after  much  hesitation,  I  concluded,  offences;  when  the  voice  of  the  law 
that  this  consideration  would  not  jus-  shall  direct  the  exercise  of  that  cir- 
tify  me  in  omitting  to  place  so  fatal  an  cnmspection  which  prudence  now  in 
act  of  negligence  in  the  class  of  of-  vain  commands,  it  is  believed  that 
fences.  It  would  induce  us  totally  to  greater  caution  will  be  the  result ;  and 
excuse  all  negligent  and  even  many  instances  are  not  wanting  to  show, 
voluntary  homicides.  The  depravity  that  a  positive  inhibition,  accompanied 
that  can  conquer  those  feelings  of  re-  by  the  fear  of  a  comparatively  slight 
morse  and  mental  anguish,  with  which  punishment,  has  prevented  men  from 
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to  another,  he  is  liable  for  manslaughter.     Illustrations  of  this 
principle  will  be  given  in  the  following  sections.^ 

incmring  liskB  and  rushing  on  dan-  jures  himself  by  an  explosion,  has 
gers  of  the  most  serious  nature."  In  been  held  liable  for  the  injury;'  and 
a  note,  he  adds  that  '*  A  traveller  in  sp  of  a  retailer  of  burning  fluids,  who 
Prussia  during  the  reign  of  Frederick  sells  naphtha,  a  dangerous  and  ezplo- 
has  told  us,  that  the  cavalry  reviews  sive  fluid,  without  giving  notice  of  its 
of  that  great  disciplinarian  were  at  character,  to  a  person  ignorant  of  such 
one  time  very  much  embarrassed  by  character.'  So  where  an  inexperi- 
the  dragoons  frequently  falling  from  enced  agent  was  left  in  charge  of  a 
their  horses,  whereby  many  of  them  train  of  cars,  for  the  {Purpose  of  load- 
had  their  bones  broken  or  were  tram-  ing  the  cars  with  oil,  and  through  his 
pled  to  death..  A  general  order  made  ignorance  or  unskilful  management  a 
a  fall  punishable  with  thirty-nine  collision  occurred  between  one  of  the 
stripes  i^  after  wliich  it  was  found  that  cars  and  the  locomotive,  resulting  in 
their  horsemanship  was  so  much  im-  a  fire  which  burned  plaintiff's  house, 
proved  that  falls  became  very  rare."  the  railroad  company  was  held  respon- 
^  See  also,  infra, §470,  473,479.  As  sible  for  his  acts.*  A  person  ship- 
civil  cases,  illustrating  the  same  prin-  ping  an  explosive  compound  without 
ciple,  the  following  may  be  cited  :  notice  is  liable  for  consequences,  al- 
The  defendant,  being  possessed  of  a  though  these  result  from  the  opening 
loaded  gun,  sent  a  young  girl  to  fetch  of  the  package  by  a  warehouseman 
it,  with  directions  to  take  the  priming  ignorant  of  its  contents,  who  was  led 
out,  which  was  accordingly  done,  and  to  open  the  package  from  the  fact  of 
a  damage  accrued  to  the  plaintiff's  its  leaking.'  Where  the  defendant 
•on  in  consequence  of  the  girl's  pre-  caused  a  carboy  containing  nitric  acid 
senting  the  gun  at  him  and  drawing  to  be  delivered  to  the  plaintiff,  who 
the  trigger,  when  the  gun  went  off;  was  one  of  the  servants  of  a  carrier, 
it  was  held,  that  the  defendant  was  in  order  that  it  might  be  carried  by 
liable  to  damages  in  an  action  on  the  such  carrier  for  the  defendant,  and 
case.^  So  a  person  who  sells  gun-  the  defendant  did  not  take  reasonable 
powder  to  a  boy  eight  years  of  age,  care  to  make  the  plaintiff  aware  that 
who  had  no  knowledge  or  experience  the  acid  was  dangerous,  but  only  in- 
in  its  use,  and  who  subsequently  in-  formed  him  that  it  was  an  acid,  and 


1  Dixon  «.  Ben,  5  M.  &  S.  198. 

3  Carter  v.  Towne,  98  Maes.  587.  In  this 
a  declaration  that  the  defendant,  know- 
ing that  the  plaintiff,  a  child  eight  years  old, 
had  neither  experience  in  nor  knowledge  of 
the  nse  of  gunpowder,  and  was  an  unfit 
person  to  be  intrasted  with  it,  sold  and  de- 
livered gunpowder  to  him,  and  that  he,  in 
ignorance  of  its  effects,  and  using  that  care 
of  which  he  was  capable,  exploded  it  and 
was  hnmed  thereby,  was  held  to  set  forth  a 
good  cause  of  action,  and  to  which  the  fact 
that  the  defendant  was  a  duly  licensed  seller 
of  gunpowder  is  no  defence. 


*  Wellington  v.  Downer  Ker.  Oil  Co.  104 
Mass.  64. 

^  Oil  Creek,  &c.  Co.  v.  Keighron,  Legal 
Gazette,  January  9,  1874;  S,  C.  Legal  Int. 
January  16, 1874. 

*  Barney  «.  Bnrstenbinder,  7  Lansing, 
210;  8.  C.  64  Barb.  212.  See  Pierce  «. 
Windsor,  2  Sprague,  85;  Jeffrey  v.  Bige- 
low,  13  Wend.  518;  Thomas  v.  Winchester, 
2  Seld.  897;  Boston  &  A.  R.  R.  v.  Sbanly, 
107  Mass.  568;  Williams  v.  E.  Ind.  Co.  8 
East,  192;  Brass  «.  Maltland,  6  El.  &  B. 
470;  Farrant  o.  Barnes,  11  C.  B.  (N.  S.) 
533;  as  to  selling  poison  without  notices 
see  Norton  v.  Sewell,  106  Mass.  148. 
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§  88.  Negligent  use  of  fire-arms  and  .powder.  —  Where  a  gen- 
tleman came  to  town  in  a  chaise,  and  before  he  got  out  of  it  fired 
his  pistols  in  the  street,  which  by  accident  killed  a  woman,  the 
offence  was  ruled  manslaughter,  the  act  being  likely  to  produce 
danger,  and  manifestly  improper ;  ^  and  so  is  it  manslaughter  in 
the  common  law  if  one  negligently  discharge  a  gun  in  a  public 
place  or  street,  and  kill  one  w^om  he  does  not  see.^  Where  the 
shooting  is  malicious  the  offence  is  murder.^ 

the  plaintiff  was  burnt  and  injured  by  of  a  dangerous  nature  which  those 
reason  of  the  carboy  bursting,  whilst,  employed  on  behalf  of  the  shippers 
in  ignorance  of  its  dangerous  charac-  may  not  on  inspection  be  reasonably 
ter,  he  was  carrying  it  on  his  back  expected  to  know  to  be  of  a  dangerous 
from  the  carrier's  cart,  —  it  was  held  nature,  without  expressly  giving  no- 
that  the  defendant  was  liable  in  an  tice  that  they  are  of    a  dangerous 
action  for  damages  for  such  injury.^  nature.'     So  Willes,  J.,  says:  'I  ap- 
In  his  judgment,  Erie,  C.  J.  says :  ''  I  prebend  that  a  person,  who  gives  a 
am  of  opinion  that  it  was  the  duty  of  carrier  goods  of  a  dangerous  charac* 
the  defendant,  knowing  the  dangerous  ter  to  carr}',  which  require  more  cau- 
nature  of  the  acid  which  was  in  the  tion  in  their  carriage   than  ordinary 
carboy,  to  tak^  reasonable  care  that  merchandise,  as  without  such  caution 
its  dangerous  nature  should  be  com-  they  would  be  likely  to  injure  the  car- 
municated  to  all  those  who  were  about  rier  and  his  servants,  is  bound  in  law 
to  carry  it.    Now  it  is  found  by  the  to  give  notice  of  the  dangerous  char- 
jury  that  he  did  not  do  so.    The  ac-  acter  of  such  goods  to  the  carrier,  and 
cident  occurred,  perhaps,  from  the  ex-  that  if  he  does  not  do  so  he  is  liable 
plosive  character  of  the  article ;  but  for  the    consequence  of  such   omis- 
be  this  as  it  may,  it  seems  to  me  that  sion.' "    One  *<  who  has  in  his  posses- 
the  plaintiff  was  employed  by  the  de-  sion  a  dangerous  article  that  he  desires 
fendant    to  carry  it,  and  so  comes  to  send  to  another  may  send  it  by  a 
within  the  distinction  pointed  out  in  common  carrier  if  he  will  take  it ;  but 
Langridge  v.  Levy,^  as  the  principle  it  is  his  duty  to  give  him  notice  of  its 
of  that  case.    I  rely,  however,  on  the  character,  so  that  he  may  either  re- 
case  of  Brass  v,  Maitland,'  as  estab-  fuse  to  take  it,  or  be  enabled,  if  he 
lishing  the  principle  which  governs  takes  it,  to  make  suitable  provisions 
the  present  case.    There  it  was  held  against  the  danger."  ^ 
by  Lord  Campbell,  'that  while  the  ^  Burton's  case,  1  Stra.  481.    See 
owners  of  a  general  ship  undertake  also  State  v.  Vance,  17  Iowa,  138. 
that  they  will  receive  goods  and  safely  *  People  v.  Fuller,  8  Parker  C.  R. 
carry  them  and  deliver  them  at  the  (N.  Y.)  16 ;  Sparks  v.  Com.  3  Bush, 
destined  port,  the  shippers  undertake  111 ;  State  v,  Vance,  17  Iowa,  138. 
that  they  will  not  deliver,  to  be  car-  '  See  infra,  §  477 ;  Galliher  v.  Com. 
ried  on  the  voyage,  packages  of  goods  2  Duvall  (Ky.),  163. 

1  Famnt  o.  Barnes,  11  Com.  B.  553;  31  Cainey,  107  Mass.  676,  citing  Williams  v. 

L.  J.  C.  P.  137.  East  I.  Co.  3  East,  192;  Brass  v.  Maitlsnd. 

s  4  Mee.  it  Wei.  337;  7  L.  J.  Ex.  387.  6  £.  &  B.  470;  Fsmnt  r.  Barnes,  11  C.  B. 

•  6  Ell.  &  BU.  470;  26  L.  T.  Q.  B.  49.  (N.  8.)  553;  Panott  ».  Wells,    15  Wall. 

«  Chapman,  C.  J.,  Bost.  &  A.  R.  B.  v.  624. 
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A  hunter  shooting  in  a  wilderness  is  not  bound  to  the  caution 
required  of  a  person  shooting  in  a  populous  neighborhood,^  or  of  a 
military  officer  who,  when  training  his  men,  negligently  shoots 
one  of  their  number;^  though  in  the  latter  case  it  must  be 
remembered  that  as  the  use  of  fire-arms  is  lawful,  and  the 
men  take  upon  them  all  the  risks  incident  to  their  employment, 
the  burden  on  the  plaintiff  is  to  prove  negligence.?  But  when 
the  firing  is  unlawful,  or  when,  being  lawful,  it  is  negligent, 
then  it  brings  liability  for  the  consequences,^  including  injuries 
caused  by  fright.^  And  as  loaded  fire-arms  are  dangerous  weap- 
ons, it  is  negligence  to  place  them  in  the  hands  of  persons  incom- 
petent to  use  them.^ 

§  89.  Where  deer  had  entered  a  corn-field,  and  were  beating 
down  the  com,  the  owner  went  with  his  servant  to  watch  at 
nig^t  with  a  gun,  and  diarged  him  to  fire  when  he  heard  any- 
thing rush  into  the  standing  com  ;  and  upon  the  owner  rushing 
into  the  com  in  another  part  of  the  field,  the  servant  fired  and 
killed  him.  In  the  first  passage  wherein  Lord  Hale  mentions 
this  case,  he  seems  to  think  that  it  amounted  to  manslaughter, 
for  want  of  due  diligence  and  care  in  the  servant  in  shooting 
upon  such  a  token  as  might  befall  a  man  as  well  as  a  deer :  how- 
ever, he  says,  it  was  a  question  of  great  difficulty.  But  in  a  sub- 
sequent part  of  his  work,  as  is  noticed  by  Mr.  East,  the  learned 
author  relating  the  same  case,  which  had  been  determined  by 
himself  at  Peterborough,  says,  that  he  had  ruled  it  only  to  be 
misadventure;  for  the  servant  was  misguided  by  his  master's 
own  direction,  and  was  ignorant  that  it  was  anything  else  but  the 
deer.  But  it  seemed  to  him  that  if  the  master  had  not  given  such 
direction,  which  was  the  occasion  of  the  mistake,  it  would  have 
been  manslaughter ;  l^ecause  of  the  want  of  due  caution  in  the 
servant  to  shoot  before  he  discovered  his  mark.  So  in  the  case 
above  cited,  where  a  gentleman  on  alighting  from  a  chaise  fired 
his  pistols  in  the  street,  which,  by  accident,  killed  a  woman,  it 

^  Busell  u.  Booker,  16  Ark.  803.  ^  R.  v.  Archer,  1  F.  &  F.  851 ;  a 

*  Castle  V,  Duryea,  42  Barb.  480;  case  of  unlawful  snatching  of  a  loaded 
2  Keyes,  169.  gun,  when  it  accidentally  went  off. 

*  See  R.  p.  HntchinBon,  9  Cox  C.        *   Whart.  on  Neg.    §    886.      See 
C.  665;  and  comments  in  8  Rossell  Haack  v.  Fearing,  5  Robertson,  528« 
Cr.  &  M.  660.  *  Whart.  on  Neg.  §  92,  858. 
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vna  ruled  manslaughter ;  for  the  act. was  likely  to  breed  danger, 
and  manifestly  improper.^ 

§  90.  Shooting  at  deer  in  another's  park,  without  leave,  is  an 
unlawful  act,  though  done  in  sport,  and  without  any  felonious 
intent ;  and  therefore  if  a  bystander  be  killed  by  the  shot,  such 
killing  will  be  manslaughter.^ 

It  has,  however,  been  held  that  a  person  who  unlawfully  keeps 
powder  in  his  house  is  not  responsible  for  mischief  caused  hy 
negligent  meddling  with  it  by  his  Bervants  « 

§  91.  Negligent  exposure  of  poison.  —  Whoever  negligently 
exposes  poison  in  such  a  way  that  as  an  ordinary  consequence  it 
produces  death,  is  guilty  of  manslaughter ;  ^  though  as  has  been 
already  seen,  his  penal  responsibility  ceases  if  the  poison  was  taken 
through  the  negligence  of  the  deceased,  or  of  that  of  an  indepen- 
dent responsible  third  person.^ 

§  92.  So  he  who  administers  poison  negligently  to  another,  caus- 
ing death,  is  guUty  of  manslaughter  ;  and  it  is  sufficient  to  estab- 
lish negligence  in  this  respect  that  he  ought  to  have  known  the 
pernicious  character  of  the  drug  he  administered,  Oui  facile  est 
scire^  ei  detrimerUo  esse  debet  ignorantia  sita.^  This  principle 
has  been  frequently  recognized  in  our  criminal  jurisprudence  J 
Thus,  it  is  manslaughter  in  a  nurse  to  produce  the  death  of  a 
child  by  negligently  administering  to  it  kudanum  with  the  in- 
tention of  quieting  it;^  and  for  an  apothecary  negligently  to 
label  "  laudanum  "  as  "  paregoric,"  thereby  causing  death.* 

§  98.  Spirituous  liquors.  —  The  same  rule  applies  to  the  negli- 
gent administration  of  an  overdose  of  intoxicating  liquors.  Upon 
an  indictment  for  manslaughter,  which  charged  the  prisoner 
with  giving  a  quartern  of  gin  to  a  child  of  the  age  of  four 
years,  which  caused  its  death,  and  which  quantity  of  gin  was 

^  I  Hale,  475;  Barton's  case,  1  Str.  adyenture  onlj.    1   Hale,  4S1.     See 

481.  K.  V.  Michael,  9  G.  &  P.  856 ;  3  M.  C. 

s  Fost.  258.  C.  120,  where  it  is  held  murder  to 

*  R.  V.  Bennett,  Bell  C.  C.  1 ;  8  Cox  maliciously  administer  poison  through 

C.  C.  74.  an  unconscious  agent. 

«  1  Hale,  431 ;  R.  t;.  Chamberlain,  *  See  infra,  §  470,  785. 

10  Cox  C.  C.  486.    When  a  man  lays  ^  See  Whart.  on  Neg.  §   91,  440, 

poison  to  kill  rats,  and  another  man  441,  858,  and  infra,  §  889. 

takes  it,  and  it  kills  him,  if  the  poison  ^  Tessymond*s  case,  1  Lew.  169. 

was  laid  in  such  a  manner  and  place  *  Ann  v.  State,  11  Murph.  159. 

as  to  be  mistaken  for  food,  it  is,  per-  *  Tessy mold's  case,   1   Lew.   169. 

haps,  manslaughter ;  if  otherwise,  mis-  See  infra,  §  889. 
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averred  to  be  excessive  for  a  child  of  that  age,  it  appeared  that 
the  prisoner  having  ordered  a  quartern  of  gin,  asked  the  child  if 
it  would  have  a  drop,  and  that  on  his  putting  the  glass  to  the 
child's  mouth,  the  child  twisted  the  glass  out  of  his  hand,  and 
swallowed  nearly  the  whole  of  the  gin,  which  caused  its  death. 
Yaughan,  B. :  -^'  As  it  appears  clearly  that  the  drinking  of  the  gin 
in  this  quantity  was  the  act  of  the  child,  the  prisoner  must  be 
acquitted ;  but  if  it  had  appeared  that  the  prisoner  had  willingly 
given  a  child  of  this  tender  age  a  quartern  of  gin,  out  of  a  sort 
of  brutal  fun,  and  had  thereby  caused  its  death,  I  should  most 
decidedly  have  held  that  to  be  manslaughter ;  because  I  have  no 
doubt  that  the  causing  the  death  of  a  child  by  giving  it  spiritu- 
ous liquors  in  a  quantity  quite  imfit  for  its  tender  age  amounts, 
in  point  of  law,  to  that  offence."  ^  So  where  an  indictment  for 
manslaughter  stated  that  the  prisoners  gave,  administered,  and 
delivered  to  M.  A.  divers  large  and  excessive  quantities  of  wine 
and  porter,  and  induced,  procured,  and  persuaded  M.  A.  to  take, 
drink,  and  swallow  the  said  quantities  of  spirituous  liquors;  the 
same  being  likely  to  cause  and  procure  his  death,  and  which  the 
prisoners  tiien  and  there  well  knew ;  and  that  M.  A.,  by  means 
of  the  said  inducement,  procurement,  and  persuasion  took,  drank, 
and  swallowed  the  said  large  quantities  of  spirituous  liquors ;  by 
means  whereof  he  became  greatly  drunk,  &c.,  and  whilst  he  was 
so  drunk  as  aforesaid,  the  prisoners  made  an  assault  on  him  and 
forced  and  compelled  hiin  to  go,  and  put,  placed,  and  confined 
bim  in  a  cabriolet,  and  drove  and  carried  him  about  therein  for  a 
long  time,  and  thereby  shook,  threw,  pulled,  and  knocked  about 
M.  A.,  by  means  whereof  M.  A.  became  mortally  sick ;  of  which 
said  large  quantities  of  spirituous  liquors,  and  of  the  drunkenness 
occasioned  thereby,  and  of  the  said  shaking,  &c.,  and  the  sickness 
occasioned  thereby,  M.  A.  died.  It  appeared  that  the  deceased 
was  in  possession  of  the  goods  of  one  of  the  prisoners  under  a 
warrant  from  the  sheriff,-  and  the  three  prisoners  plied  him  with 
drink,  themselves  drinking  freely  also,  and  when  he  was  very 
drunk,  put  him  into  a  cabriolet,  and  caused  him  to  be  driven 
about  the  streets,  and  about  two  hours  after  he  was  put  in  the 
cabriolet  he  was  found  dead.  Parke,  B.,  after  directing  the  jury 
to  dismiss  from  their  consideration  that  part  of  the  indictment 
which  allied  that  the  prisoners  knew  that  the  quantity  of  liquor 

1  S.  p.  Martin,  8  C.  &  P.  211. 
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taken  was  likely  to  cause  death,  of  which  there  did  not  appear  to 
be  any  evidence,  and  which,  if  proved,  would  make  the  offence 
approach  to  murder,  told  the  jury  that  if  they  were  of  opinion 
that  the  prisoners  put  the  deceased  in  the  cabriolet,  then  the 
questions  would  be :  first,  whether  they  or  any  of  them  were 
guaty  of  administering  or  procuring  the  deceased  to  take  large 
quantities  of  liquor  for  an  unlawful  purpose  ;  or  whether,  when 
he  had  taken  it,  they  put  him  in  the  cabriolet  for  an  unlawful 
purpose.  If  they  thought  that-  the  three  prisoners,  or  one  of 
them,  made  him  excessively  drunk,  to  enable  the  prisoner,  whose 
goods  were  seized,  to  prevent  the  completion  of  the  asecution  ; 
or  if  they  were  satisfied  that  the  object  of  the  prisoners,  or  any 
of  them,  was  otherwise  unlawful,  and  that  the  death  of  the  de- 
ceased was  caused  in  carrying  their  unlawful  object  into  effect, 
they  must  be  found  guilty.  The  simple  fact  of  persons  getting 
together  to  drink,  or  one  pressing  another  to  do  so,  was  not  an 
unlawful  act,  or,  if  death  ensued,  an  offence  that  could  be  con- 
strued into  manslaughter.  Upon  the  first  question  stated,  it 
would  be  essential  to  make  out  that  the  prisoners  administered 
the  liquor  with  the  intention  of  making  the  deceased  drunk,  and 
then  getting  him  out  of  the  house  ;  and  if  that  were  doubtful, 
still  if,  when  he  was  drunk,  they  removed  him  into  the  cabriolet 
with  the  intention  of  preventing  his  returning,  and  death  was 
the  result  of  such  removal,  the  act  was  unlawful,  and  the  case 
would  be  a  case  of  manslaughter.  If,  however,  they  all  got 
drunk  together,  and  afterwards  he  was  put  into  the  cabriolet 
with  the  intention  that  he  should  take  a  drive  only,  that  was  not 
an  unlawful  object,  such  as  had  been  described,  and  the  prisoners 
would  be  entitled  to  an  acquittal.  And  to  a  question  put  by  the 
jury,  the  learned  baron  answered,  that  if  the  prisoners,  when  the 
deceased  was  drunk,  drove  him  about  in  the  cab,  in  order  to  keep 
him  out  of  possession,  and  by  so  doing  accelerated  his  death,  it 
would  be  manslaughter.^ 

IV.    OFFICERS  OF  RAILROADS. 

§  94.  Those  conducting  or  driving  a  locomotive  engine  are 
bound  to  show  in  their  calling  the  diligence  that  good  and  pru- 
dent officers  in  such  departments  are  accustomed  to  exercise.  If, 
from  lack  of  such  diligence,  death  ensues  either  to  a  passenger  in 
the  train  or  a  traveller  on  the  road,  the  officer  guilty  of  the  n^- 

1  R.  r.  Packard,  1  C.  &  M.  286. 
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lect  is  liable  for  manslaugliter.^  In  carrying  out  this  principle, 
where  the  switch  tender  of  a  railroad  was  indicted  in  New  Jer- 
sey for  manslaughter  in  neglecting  properly  to  move  a  switch, 
whereby  loss  of  life  ensued,  it  was  held  not  necessary  to  prove 
that  the  neglect  was  wilful  or  of  purpose,  and  that  the  question 
whether  due  care  was  shown  was  exclusively  for  the  jury.* 

§  95.  When  a  collision  occurs  on  a  railroad,  and  death  is 
caused,  the  person  responsible,  by  the  £nglish  rule,  is  the  man 
actually  in  charge  of  the  engine,  and  whose  negligence  caused 
the  accident  at  the  time  of  the  collision ;  ^  and  he  is  responsible 
if  he  leave  the  engine  in  charge  of  an  incoYnpetent  person.^  But 
it  has  been  ruled  in  England,  that  unless  the  law  imposes  a  duty 
on  the  owners  of  a  railroad  to  watch  the  crossing,  they  are  not 
responsible  for  injuries  which  might  have  been  avoided  by  hav- 
ing a  guard  at  the  crossing.  Thus,  the  private  servant  of  the 
owner  of  a  tramway,  crossing  a  public  road,  was  intrusted  to 
watch  it;  while  he  was  absent  from  his  duty  an  accident  hap- 
pened, and  a  person  was  killed.  The  private  act  did  not  require 
the  owner  to  watch  the  tramway.  It  was  held,  that  there  was 
no  duty  between  the  owner  and  the  public,  and  therefore  his 
servant  was  not  guilty  of  negligence,  so  as  to  make  him  guilty 
of  manslaughter.^  But  it  is  otherwise  when  a  railway  tender, 
undertaking  to  act  as  such,  to  the  exclusion  of  others,  neglects 
to  give  the  proper  signal.^ 

§  96.  On  an  indictment  in  England  against  an  engine  driver, 
and  a  fireman  of  a  railway  train,  for  the  manslaughter  of  persons 
killed  while  travelling  in  a  preceding  train,  by  the  prisoners'  train 
running  into  it,  it  appeared  that  on  the  day  in  question  special 
instructions  had  been  issued  to  them,  which  in  some  respects  dif- 
fered from  the  general  rules  and  regulations,  and  altered  the  sig- 
nal for  danger,  so  as  to  make  it  mean  not  *'  stop,"  but  '^  proceed 

^  See   topic  discussed  at  large .  in  and  death  ensued.     See  N.  T.  Times, 

Wharron  on  Negliirence,  §  645,  798.  Jan.  IS,  1875. 

«  State  V,   O'Brien,  8  Vrooro,  169.  »  R.  v.  Birchall,  4  F.  &  F.   108. 

In  the  Hudson  County  (New  Jersey)  When  there  is  malice,  it  is  murder. 

eonrt  of  quarter  sessions,  on  Tuesday,  See  Galliher  v.  Com.  2  Duvall  (Ky.), 

Janoary  12, 1875,  John  S.  McClelland,  163. 

a  telegraph  operator,  was  convicted  of  ^  R.  v.  Lowe,  4  Cox  C.  C.  449. 

n^figence  in  giving  a  wrong  signal  to  *  R.  v.  Smith,  11  Cox  C.  C.  210* 

the  conductor  of  an  approaching  train,  *  Supra,  §  81 ;  infra,  §  155. 
in  consequence  of  which  a  collision 
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with  caution  ;  "  that  the  trains  were  started  by  the  superior  offi- 
cers of  the  company  irregularly,  at  intervals  of  about  five  min- 
utes; that  the  preceding  train  had  stopped  for  three  minutes, 
without  any  notice  to  the  prisoners  except  the  signal  for  caution ; 
and  that  their  train  was  being  driven  at  an  excessive  rate  of 
speed ;  and  that  then  they  did  not  slacken  immediately  on  per- 
ceiving the  signal,  but  almost  immediately,  and  that  as  soon  as 
they  saw  the  preceding  train,  they  did  their  best  to  stop,  but 
without  effect.  It  was  held,  firsts  that  the  special  rules,  so  far  as 
not  consistent  with  the  general  rules,  superseded  them  ;  secondly^ 
that  if  the  prisoners  honestly  believed  they  were  observing  them, 
and  they  were  not  obviously  illegal,  they  were  not  criminally  re- 
sponsible; and,  thirdly^  that  the  fireman  being  bound  to  obey  the 
directions  of  the  engine  driver,  and,  so  far  as  appeared,  having 
done  so,  there  was  no  case  against  him.^ 

§  97.  Where  a  fatal  railway  accident  had  been  caused  by  the 
train  running  off  the  line,  at  a  spot  where  rails  had  been  taken 
up,  without  allowing  sufficient  time  to  replace  them,  and  also 
without  giving  sufficient,  or,  at  all  events,  effective  warning  to 
the  engine  driver ;  and  it  was  the  duty  of  the  foreman  of  the 
plate-layers  to  direct  when  the  work  should  be  done,  and  also  to 
direct  effective  signals  to  be  given  ;  it  was  held,  that  though  he 
was  under  the  general  control  of  an  inspector  of  the  district,  the 
inspector  was  not  liable,  but  that  the  foreman  was,  assuming  his 
n^ligenoe  to  have  been  a  material  and  a  substantial  cause  of  the 
accident,  even  although  there  had  also  been  negligence  on  the 
part  of  the  engine  driver  in  not  keeping  a  sufficient  lookout.' 
And  clearly  where  an  officer  charged  with  the  duty  neglects  to 
give  the  proper  signs,  whereby  a  collision  occurs,  causing  death, 
such  officer  is  guilty  of  manslaughter.' 

§  98.  Tet  in  all  cases  a  specific  exclusive  personal  duty  must 
be  proved.  Thus,  where  the  prisoner  was  the  driver  and  the  de- 
ceased was  the  fireman  of  a  steam-engine  on  a  railway,  and  the 
death  of  the  latter  was  caused  by  the  engine  coming  into  collision 
with  a  train  standing  on  the  same  line  of  rails,  owing  to  a  n^lect 
on  a  part  of  the  person  in  charge  of  the  engine  to  keep  a  sufficient 

^  R.  V.  Trainer,  4  F.  &  F.  105.    See        <  R.  v.  Benge,  4  F.  &  F.  504. 
M  to  engineer,  Com.  v,  Kuhn,  1  Crum-        *  R.  p.  Pargeter,  supra ;  Whart  Cr. 
rine  (Fittsborg),  18;  Wh.  Cr.  L.  7th    L.  7th  ed.  §  2580. 
ed.  §  2580. 
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lookout,  and  there  was  evidence  that  it  was  the  duty  of  the  pris- 
oner or  of  the  deceased  to  keep  a  lookout,  but  there  was  no  evi- 
dence as  to  whom  of  the  two  was  charged  with  the  duty  at  the 
time  of  the  collision  ;  it  was  held  that  as  there  was  no  exclusive 
daty  imposed  on  the  defendant,  he  was  entitled  to  an  acquittal.^ 

V.    PERSONS  NEGLIGENTLY  DROPPING  ARTICLES  ON  A  THOROUGHFARE. 

§  99.  It  is  manslaughter  negligently  to  drop  articles  on  a 
thoroughfare  by  which  a  person  passing  is  struck  and  killed. 
Of  this  a  pointed  illustration  is  given  in  a  case  tried  in  the  Old 
Bailey,  in  1664.  The  defendant  was  employed  on  a  building, 
thirty  feet  from  the  highway,  and  threw  down  a  piece  of  timber, 
having  first  cried  out  to  stand  dear.  The  timber  fell  upon  a 
person  who  happened  to  go  out  of  the  way  to  pass  underneath, 
and  killed  him.  It  was  held  misadventure  only,  though* it  was 
said  that  if  the  house  had  been  on  a  constant  thoroughfare,  it 
would  have  been  manslaughter,  supposing  the  warning  given  to 
have  been  imperfect.' 

On  the  same  view  a  merchant,  who  was  raising  a  cask  of  wine 
to  a  third  story,  over  a  crowded  street,  and  who  let  the  cask  slip, 
whereby  two  women  were  killed,  was  guilty  of  manslaughter, 
as,  under  the  circumstances,  the  method  taken  of  raising  the 
cask  v^as  not  sufficiently  guarded,  and  no  due  notice  was  given.* 

1  R.  V.  Gray,  4  F.  &  F.  1098.  cidit,  ita  tenetor,  si  U  in  publicnm 

*  R.  1^.  Hull,  Kel.  40;  infra,  §  166-^«  decidat,  neo  ille  proclamavit,  at  casni 

See  fnlijr  ae  to  warning,  snpra,  {  81.  eins  evitari  possit.    Sed  Mucins  etiam 

On  this  point  we  have  the  following  dixit,  si  in  private  idem  accidisset, 

from  the  Roman  law :  *'  L.  7.  D.  ad.  posse  de  culpa  agi :  culpam  autem 

L.  Com.  de  sicar.    (48.  8.)     In  lege  esse,  quod,  cum  a  diligente  provideri 

GoroeUa  dolus   pro  facto   accipitur :  potnerit,  non  esset  proTisum,  aut  turn 

neqoe  in  hac  lege  culpa  lata  pro  dole  denunciatum    esset,    cum   periculum 

accipitur.     Quare  si  qnis  alto  se  prae-  evitari  non  posset.'' 

^pitaverit,  et  super    alium    venerit,  *  R.  v.  Rigmardon,  1  Lewin,  180. 

eumqne  occiderit,  aut  putator  ex  ar^  See  infra,  §  156-^.    It  is  negligence 

bore,    quum    ranium    deiiceret,    non  for  a  party,  in  hanging  a  sign  on  a 

praeclamayerit,  et  praetereuntem  oc-  windy  day,  in  a  city,  upon  an  active 

ciderit,  ad  huius   legb  coercitionem  thoroughfare,  to  use  a  swinging  stage 

nonpertinet."  GaiusIIL  211.L.S1.  D.  for  thb  purpose  that  has  no  rim  or 

ad  L.  Aquil.  (9.  S.)  *'  Si  putator,  ex  ar-  some  other  preventive  against  the  slid- 

bore  ramum  quum  deiiceret,  vel  mach-  ing  off  of  tools,  which  may  occasion 

inarios  hominem  praetereuntem    oc-  injury  to  passers  on  the  street.^ 


1  Hunt  V.  Hoyt,  90  UI.  544. 
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VI.     OFFICERS  OF  STEAM-VESSELS. 

§  100,  By  the  act  of  Congress  of  July  7, 1888,  §  12,^  it  is 

provided  that  '^  every  captain,  engineer,  pilot,  or  other  person 
employed  on  board  of  any  steamboat  or  vessel  propelled  in  whole 

Aa  the  plaintiff  jtbb  passing  along  and  it  would  be  of  no  avail  to  the 

a  highway  under  a  railway  bridge  of  party  to  show  tbat  the  building  was  of 

the  defendants,  whi^h  was  a  girder  the  usual  construction,  and  that  the 

bridge   resting    on    a   perpendicular  inconvenience  complained  of  was  one 

brick  wall,  with  pilasters,  a  brick  fell  which,  with  such  a  roof  as  his,  nothing 

from  the  top  of  one  of  the  piers,  on  could  prevent  or  guard  agtdnst." 

which  one  of  the  girders  rested,  and  The  same  principle  applies  to  roofs 

injured    the    plaintiff;    a  train   had  so  constructed  that  ice  and  snow  fell 

passed  just  previously  ;  on  examina-  from  them  on  travellers  in  the  street 

tion    afterwards,  other   bricks   were  below.    Thus,    it  has   been  held  in 

found  to  have  fallen  out,  against  the  Massachusetts,*   that  for    an    injury 

wall.^      ,  resulting  from  the  sliding  of  a  mass 

Ice,  snow,  or  water  faUing  from  roof,  of  ice  and  snow  from  a  roof  upon  a 
—  When  the  natural  consequence  of  person  travelling  with  due  care  in  a 
the  structure  of  a  building  is  that  ice,  highway,  the  owner  of  the  building  is 
snow,  or  water,  falling  from  it,  injures  liable,  if  the  roof  was  subject  to  his 
adjacent  property,  or  travellers  pass-  use  and  control,  and  he  suffered  the 
ing  the  street  on  phich  the  building  ice  and  snow  to  remain  there  for  an 
stands,  then  the  owner  of  the  premises  unusual  and  unreasonable  time  after 
is  liable  for  the  injury.  With  regard  he  had  notice  of  its  accumulation  and 
to  the  fall  of  water  this  point  has  been  might  have  removed  it ;  although  all 
long  settled.  He  who  fixes  to  his  house  the  rest  of  the  building  was  leased  to 
a  spout  or  cornice  which  gathers  the  and  occupied  by  tenants  under  cove- 
water  that  falls  upon  his  roof,  and  nants  binding  them  to  keep  in  repair 
throws  it  upon  his  neighbor's  land,  is  the  premises  demised  to  them.  <*If," 
liable  therefor.^  So  no  man  has  a  right  said  Chapman,  G.  J., .  .  .  .  ^  one's  real 
io  to  construct  his  roof  as  to  discharge  estate  is  thus  protected,  certainly  his 
upon  his  neighbor's  land  water  which  person  must  be  equally  protected.  If 
would  not  naturally  fall  there.*  '*  In  the  water  may  not  be  thrown  upon  his 
such  a  case,"  says  Gray,  J.,^  **  the  land,  it  may  not  be  thrown  upon  his 
maxim,  Sic  tUeretuo  utalienum  non  toe-  head  while  he  is  standing  on  his  land. 
daSf  would  be  applicable.  It  is  not  at  all  A  traveller  in  the  use  of  a  highway  is 
a  question  of  reasonable  care  and  dili-  as  much  entitled  to  protection  as  if  he 
gence  in  the  management  of  his  roof,  were  the  owner  in  fee  simple.    And, 

1  Brightly's  Digest,  203. 


1  Briggs  9.  Oliver,  4  Bar.  &  G.  403.  Newman,  11  A.  &  £.  40;  Thomas  «.  Kea- 

>  Reynolds  V.  GIsrke,  8  Ld.  Raym.  1399;  yon,  1  Dalj,  132;  Martin  v.  Simpaon,  6 

a.  C.  1  Stra.  034;  Fay  «.  Prentice,  1  C.  B.  Allen,  lOS. 

828;  Bellows  v.  Sackett,  15  Barb.  96;  Mar-  «  Shipley  «.  Fifty  Associates,  106  Mass. 

tin  V.  Simpson,  6  Allen,  102.    As  to  liability  194. 

of  town,  see  Wharton  on  Neg.  §  982.  *  Shipley  v.  Fifty  Awociatds,  101  Blaas. 

s  Washburn  on  Easements,  390;  Reynolds  251. 

r  Clarke,  2  Ld.  Raym.  1899;  Tucker  v. 
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or  in  jiart  by  steam,  by  whose  misconduct,  negligence,  or  inat- 
tention to  his  or  their  respective  duties,  the  life  or  lives  of  any 

as  a  formal  propoaition,  it  is  true  that  the  inference  to  be  draif n  from  a  barrel 
any  act  of  an  individual,  though  per-  of  flour  falling  from  a  window  in  a  store- 
formed  on  his  own  soil,  if  it  detracts  room,  in  itself  a  kind  of  fall  implying 
from  the  safety  of  travellers,  is  a  nui-  negligence,  was  that  a  servant  of  the 
■ance."  ^  And  in  a  subsequent  trial  defendanthadbeen  guilty  of  negligence 
between  the  same  parties,  it  was  ruled  in  moving  it*  So  the  falling  of  a  bag 
that  under  such  circumstances  the  of  sugar  from  a  crane  fixed  over  a  door- 
owner  of  the  building  is  liable,  with-  way  has  been  correctly  held  to  be  a 
out  other  proof  of  negligence,  to  a  primd  facie  case  of  negligence,  on  the 
person  injured  by  such  a  fall  upo|i  ground  that  the  accident  was  one  which 
him  while  travelling  on  the  highway  in  the  ordinary  state  of  things  would 
with  due  care ;  and  it  is  immaterial  not  happen  in  the  use  of  machinery.^ 
that  all  the  rooms  in  the  building  are  On  the  other  hand,  mere  proof  that  a 
occupied  by  tenants,  if  he  retains  con-  plank  and  a  roll  of  zinc  fell  through  a 
trol  of  the  roof.*  hole  in  the  defendant's  roof  on  the 
Mere  Jailing  not  enough ;  must  he  plaintiff,  and  that  at  the  same  time  a 
Momeihing  to  indicate  negligence.  —  The  man  was  seen  on  the  roof,  is  not  primd 
mere  fact  that  something  on  a  roof  facie  evidence  of  negligence  on  the 
ftlls  is  not  evidence  of  negligence  on  part  of  the  defendant.  There  was  no 
the  part  of  the  owner  of  the  house,  proof  of  negligence  on  the  part  of 
Snow,  for  instance,  or  tiles,  may  be  this  man,  nor  that  he  was  a  servant  of 
dislodged  by  sudden  gales  of  wind  ;  the  defendants,  and  hence,  said  Cock- 
and  the  mere  fact,  therefore,  of  snow  burn,  C.  J.,  in  order  to  charge  the 
or  tiles  falling  to  the  earth  would  not  defendants  with  negligence,  it  was  nec- 
be  sufficient  ground  to  sustain  a  suit  essary  to  show  that  the  defendants 
against  the  owner  of  the  house.  If,  either  '*knew,  or  had  the  means  of 
however,  there  is  anything  to  show  knowing,  or  were  bound  to  take  steps 
that  the  thing  fell,  as  in  the  cases  just  to  know,  the  state  in  which  the  roof 
cited,  through  the  defective  structure  was.  As  to  that  the  case  is  entirely 
of  the  roof,  or  through  a  want  of  care  bare  of  evidence.  It  does  not  at  all  fol- 
io repairing  the  roof,  or  in  permitting  low  that  because  the  roof  of  a  building 
it  to  fall  into  decay,  or  through  negti-  may  require  repairing,  and  a  workman 
gence  of  the  owner  or  his  servants  in  is  directed  to  repair  it,  the  person  giv-^ 
handling  the  thing  that  falls,  then  the  ing  the  direction  knows  that  the  roof 
owner  becomes  responsible.  Thus,  as  is  in  such  a  state  that  if  the  workman 
in  a  well-known  case,  where  a  barrel  steps  upon  it,  it  may  give  way  under 
of  flour  fell  firom  the  upper  window  of  him.  In  the  great  majority  of  cases,  -^ 
a  house  and  injured  the  plaintiff,  this  I  may  say  in  all  cases  with  very  few 
by  itself  was  held  primd  facie  evidence  exceptions,  —  where  a  person  desires 
of  n^ligence,  on  the  ground  that  in  tohavetheroof  of  a  building  repaired, 
carrying  on  his  trade  the  defendant  he  employs  some  one,  not  only  to  re- 
would  have  to  move  barrels  of  flour,  and  pair  the  roof,  but  to  see  to  its  condition ; 


1  Dygert «.  Shenck,  S8  Wend.  447. 
•  Shipley  v.  Fifty  Aiiociates,  106 


S  Byrne  v.  Boadle,  2  H.  &  C.  722. 

*  Scott  V.  London  Dock  Co.  8  H.  &  C 
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person  or  persons  on  board  such  vessel  may  be  destroyed,  shall  be 
deemed  guilty  of  manslaughter,  and  upon  conviction  thereof  be- 
fore'any  circuit  court  of  the  United  States,  shall  be  sentenced  to 
confinement  at  hard  labor  for  a  period  not  more  than  ten  years." 

§  101.  Under  this  act  it  has  been  held  that  there  mast  be  a 
causal  connection  between  the  negligence  and  the  injury,  and 
that  the  former  must  appear  to  be  the  proximate  cause  of  the 
latter.i 

§  102.  Intent^  in  accordance  with  the  principles  already  stated, 
does  not  enter  into  the  issue;  it  is  enough  if  the  defendant, 
being  an  officer  charged  with  the  particular  duty,  neglected  such 
duty.2 

§  103.  A  part  owner,  assuming  the  duty  of  an  officer,  is  re- 
sponsible under  the  act ;  ^  but  one  officer  is  not  liable  for  another's 
negligence,  unless  participating  in,  or  promoting  such  negligence.^ 

§  104.  CcutiSj  or  inevitable  accident,  is,  of  course,  a  good 
defence.*^ 

§  105.  If  the  death  is  imputable  to  the  imprudence  of  the 
deceased,  the  defendant  is  not  liable,  unless  such  imprudence  was 
a  natural  result  of  the  defendant's  negligence.  An  interesting 
point  in  this  connection  is  thus  discussed  by  Leavitt,  J.,  in  a  case 
already  cited ;  ®  ^^  It  is  insisted,  and  the  court  is  requested  so  to 
instruct  the  jury,  that  if  the  loss  of  their  lives  was  not  the 
necessary  result  of  the  collision,  the  allegation  in  the  indictment, 
as  to  the  means  by  which  they  came  to  their  deaths,  is  not  sua* 

and  if  he  employ  a  competent  person,  what  may  be  the  degree  of  misoon- 

the  businera  of  that  person  upon  pro-  duct,  whether  it  is  slight  or  serious,  if 

eeeding  to  repair  the  roof  is  to  look  at  the  proof  satisfy  that  the  setting  fire 

its  condition,  and  to  see  how  far  it  will  to  the  boat  was  the  necessary  or  most 

support  him  or  his  workmen  in  doing  probable  cause  of  it."    IngersoU,  J., 

the  necessary  repairs."  ^  in  U.  S.  v.  Collyer,  citing  charge  ia 

^  U.  S.  V.  CoIIyer,  Appendix  ;  and  U.  S.  v.  Faniham,  MSS. 

see  also  U.  S.  v.  Warner,  4  McLean,  '  U.    S.   v.   Warner,  4  McLean, 

463;    U.    S.  V,  Taylor,  ,5  McLean,  463. 

242  ;  S.  P.  R.  v.  Green,  9  C.  &  P.  *  U.  S.  v.  Collyer,  tit  supra. 

156.     "  By  negligence  or  inattention  *  Ibid ;  S.  P.  R.  v,  Allen,  7  C.  &  P. 

in  the  management  of  steamboats  is  153  ;  R.  v.  Gregory,  2  F.  &  F.  153 ; 

undoubtedly  meant  the  omission  or  R.  v,  Birchall,  4  F.  &  F.  1087. 

commission   of   any  act  which   may  *  U.  S.  o.  Warner,  4  McLean,  463. 

naturally  lead    to  the   consequences  ^  U.  S.  v.  Warner,  4  McLean,  463. 
made  criminal;  and  it  is  no  matter 


1  Welfare  V.B.B.L.B.4Q.B.698. 
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tained;  and,  conseqaently,  that  there  cannot  be  a  verdict  of 
guilty  on  this  count,  or,  indeed,  any  of  the  counts  in  the  indict- 
ment. The  evidence  is  not  satisfactory  to  prove  that  any  lives 
were  lost  except  those  of  persons  who  left  the  boat,  on  floats  and 
rafts.  And  it  is  proved,  beyond  all  doubt,  that  the  captain,  and 
probably  some  other  officers  of  the  Chesapeake^  notified  the  pas- 
sengers that  they  would  be  safe  by  getting  on  the  hurricane  deck ; 
and  it  is  also  clearly  proved,  that  all  who  sought  this  place  of 
safety  were  preserved.  Whether  the  persons  who  unfortunately 
resorted  to  other  means  to  save  themselves  were  apprised  of  the 
seeority  afforded  by  the  hurricane  deck  is  not  known.  If,  being 
made  acquainted  with  the  fact,  or  if,  by  reasonable  vigilance, 
they  conld  have  acquired  this  information,  the  persons  whose 
lives  were  destroyed,  under  the  influence  of  excessive  alarm,  un- 
necessarily and  indiscreetly  left  the  boat,  preferring  to  run  the 
hazard  of  launching  into  the  lake,  on  floats  or  rafts,  and  as  a  con- 
sequence were  drowned ;  the  destruction  of  their  lives  is  not  so 
connected  with,  and  a  necessary  result  of  the  steamboat  disas- 
ter, as  to  make  the  defendants  answerable  for  their  loss.  On  the 
other  hand,  if  these  persons,  under  the  pressure  of  the  circum- 
stances in  which  they  were  placed,  conducted  with  ordinary  pru- 
dence and  discretion,  then  the  allegation  in  the  indictment,  as  to 
the  means  by  which  they  came  to  their  death,  is  sustained.'*  But 
if  the  passengers,  in  terror  naturally  caused  by  the  shock,  seize 
the  first  means  of  escape,  the  defendant  cannot  set  up  their  in- 
diflcreetness  as  a  defence,  supposing  the  shock  to  be  attributable 
to  his  n^ligence.^ 

§  106.  Two  English  cases  may  be  here  specifically  noticed : 
**  The  captain  and  pilot  of  a  steamer  were  indicted  for  man- 
slaughter, in  causing  a  death  by  rimning  down  a  smack,  and  it 
appeared  that  at  the  time  the  steamer  started  there  was  a  man 
forward  in  the  forecastle  to  keep  a  lookout,  but  at  the  time  when 
the  accident  happened,  which  was  about  an  hour  afterwards,  the 
captain  and  pilot  were  both  on  the  bridge  which  communicates 
between  the  paddle-boxes ;  the  night  was  dark,  and  it  was  rain- 
ing hard ;  the  steamer  had  a  light  at  each  end  of  the  topsail  yard ; 
an  oyster  smack,  on  board  which  the  deceased  was,  was  coming 
np  the  Thames  without  any  light  on  boa^rd ;  the  deceased  was 
below ;  a  boy  who  was  on  board  the  smack  stated  that  when  the 

^  See  ipfra,  f  866. 
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steamer  struck  the  smack  he  got  on  board  the  steamer,  and  foulid 
nobody  forward ;  other  witnesses  were  present  to  show  that  no 
pei*son  was  forward  on  the  lookout  at  the  time.  Park,  J.  A.  J. : 
*'  Then  the  captain  is  not  responsible  in  felony ;  it  is  the  fault  of 
the  person  who  ought  to  be  there,  and  who  may  have  disobeyed 
orders ;  if  the  captain  leaves  the  pilot  on  the  paddle-box  as  he 
did  here,  he  is  not  criminally  responsible.  In  a  criminal  case 
every  man  is  answerable  for  his  own  acts  ;  there  must  be  some 
personal  act ;  these  persons  may  be  civilly  responsible.'  Alder- 
son,  B. :  '  If  you  could  show  that  there  was  a  man  at  the  bow, 
and  that  the  captain  had  said,  ^  Come  away,  it  *s  no  matter  about 
looking  out,'  that  would  be  an  act  of  misconduct  on*  his  part. 
If  you  can  show  that  the  death  of  the  deceased  was  the  result  of 
any  act  of  personal  misconduct  on  the  part  of  the  captain,  you 
may  convict  him.'  Park,  J.  A.  J. :  ^  Supposing  he  had  put  a  man 
there,  and  had  gone  to  lie  down,  and  the  man  walked  away,  do 
you  mean  to  say  he  would  be  criminally  responsible  ?  And  yoa 
must  carry  it  to  that  length  if  you  mean  to  make  anything  of  it.' 
Alderson,  B. :  ^  I  think  this  case  has  arrived  at  its  termination  : 
there  is  no  act  of  personal  misconduct  or  personal  n^ligence  on 
the  part  of  these  persons  at  the  bar.'  "  ^ 

Upon  an  indictment  against  the  captain  of  a  steamer  for  man- 
slaughter, in  causing  a  death  by  running  down  a  boat,  the  coun- 
sel for  the  prosecution,  in  opening  the  case,  said,  ^*If/a  party- 
engaged  in  a  lawful  occupation  is  guilty  of  wilful  misconduct,  or 
of  gross  negligence,  it  is  manslaughter."  Park,  J.  A.  J.,  said : 
^'  You  must  show  some  act  done  ;  you  rather  state  it  as  if  a  mere 
omission  on  the  part  of  the  prisoner  in  not  doing  the  whole  of  his 
duty  would  be  enough ;  and  we  are  of  opinion  that  is  not  suffi- 
cient. I  have  no  hesitation  in  saying,  that  if  there  was  suffi- 
cient light,  and  the  captain  himself  was  at  the  helm,  or  in  a 
situation  to  be  giving  the  command,  and  did  that  which  caused 
the  accident,  he  would  be  guilty  of  manslaughter."  Alderson, 
B. :  *^  There  must  be  some  personal  act.  In  the  case  of  a  coach,- 
the  coachman  is  driving  animals,  and  in  the  case  of  the  captain, 
he  is  governing  reasonable  beings."  It  appeared  in  evidence  that 
the  deceased,  and  two  other  persons  were  in  a  small  boat  going 
down  the  river,  when  a  small  steamer  used  for  towing,  of  which 
the  prisoner  was  master,  met  them,  and,  notwithstanding  their 

1  R.  V.  Allen,  7  C.  &  P.  158. 
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fthouting,  struck  the  boat,  and  nearly  cut  it  in  two,  in  consequence 
of  which  the  deceased  was  drowned ;  the  waterman  proved  that 
he  and  the  captain  were  on  the  starboard  side  of  the  windlass, 
i|nd  two  other  men  were  on  the  larboard  side ;  that  the  captain 
did  not  leave  his  place  once,  and  the  mate  was  at  the  helm,  and 
remained  there  till  after  the  accident ;  that  the  en^ne  was  all 
open,  and  worked  on  deck,  and  made  a  great  noise ;  that  he  did 
not  hear  the  shouting  in  time' to  do  anything  to  avert  the  acci- 
dent* Park,  J«  A.  J. :  *^  This  case  has  come  to  its  end ;  at  the 
outside  it  can  only  be  considered  as  one  of  those  accidents  which 
will  happen  in  a  river  navigation ;  it  appears  that  they  kept  a 
proper  lookout ;  and  there  were  several  persons  on  deck  at  the 
time.^  But  it  should  be  noticed  that  if  in  the  last  case  the  judge 
meant  to  say  generally  that  a  mere  omission  cannot  be  negligence, 
he  was  in  error.  Any  omission  constituting  an  imperfect  dis- 
diarge  of  legal  duty  is  negligence,  for  which  the  law  gives  re- 
dress.' 

VI.  PERSONS  DRIVING  OR  RIDING. 

§  107.  Independently  of  the  principles  just  announced,  which 
bear  with  equal  force  upon  land  as  upon  water  collisions,  it  must 
be  remembered  that  there  are  cases  in  which  the  driving  of  an 
unsafe  horse,  like  the  navigating  of  an  unsafe  ship,  makes  the 
offending  party  guilty  of  manslaughter  if  death  ensue.  Thus,  if  a 
person,  breaking  an  unruly  horse,  ride  him  amongst  a  crowd  of 
people,  and  death  ensue  from  the  viciousness  of  the  animal,  and 

^  R.  9.  Green,  9  C.  &  P.  672.  therefore,  to  declare  that  negligence 
*  In  Steamboat  New  World  v.  King,  in  the  care  or  management  of  such 
16  How.  U.  S.  469,  the  court  say,  boilers,  for  which  skill  is  necessary, 
in  their  opinion:  *^That  the  proper  the  probable  consequence  of  which 
management  of  the  boilers  and  ma-  negligence  is  injury  and  loss  of  the 
cfainery  of  a  steamboat  requires  skill,  most  disastrous  kind,  is  to  be  deemed 
mast  be  admilted.  Indeed,  by  the  act  culpable  negligence,  rendering  the 
of  Congress  of  August  80,  1S62,  great  owners  and  the  boat  liable  for  dam- 
and  unusual  precautions  are  taken  to  ages,  eyen  in  case  of  a  gratuitous  car- 
exclude  from  this  employment  all  per-  riage  of  a  passenger.  Indeed,  as  to 
sons  who  do  not  possess  it  That  an  explosion  of  boilers  and  flues,  or  other 
omission  to  exercise  this^skill  vigilantly  dangerous  escape  of  steam  on  board 
and  faithfully,  endangers,  to  a  iright-  steamboats,  Congress,  in  clear  terms, 
fal  extent,  the  lives  and  limbs  of  great  excluded  all  such  cases  from  the  oper- 
nnmbers  of  human  beings,  the  awful  ation  of  a  rule  requiring  gross  negli- 
destruction  of  life  in  our  country  by  gence  to  be  proved  to  lay  the  founda- 
explosions  of  steam-boilers  but  too  tion  of  an  action  for  damages  to  per- 
painfully  proves.    We  do  not  heutate,  son  or  property." 
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this  appears  to  have  been  done  heedlessly  and  incautiously  only, 
and  not  with  an  intent  to  do  mischief,  the  crime  wiU  be  man- 
slaughter ;  ^  though  it  would  be  murder,  if  the  rider  intended  to 
divert  himself  with  the  fright  of  the  crowd,^  or  to  have  seriously 
injured  any  one  whom  he  might  strike.' 

§  108.  Certain  particular  requisites,  however,  must  be  adhered 
to  in  driving,  which  it  is  well  to  keep  in  mind. 

§  109.  Firsts  as  to  speed.  Any  degree  of  rapidity,  on  a  thor- 
oughfare, inconsistent  with  the  degree  of  check  with  which  the 
horses  may  be  held,  will  make  the  owner  responsible ;  and  this 
rule  applies  though  it  appear  that  prior  caution  by  the  person 
struck  might  have  kept  him  out  of  danger.^  Thus,  on  an  indict- 
ment for  manslaughter,  it  appeared  that  the  deceased  was  walking 
along  a  road,  in  a  state  of  intoxication ;  the  prisoner  was  driving  a 
cart  drawn  by  two  horses,  without  reins  ;  the  horses  were  canter- 
ing, and  the  prisoner  was  sitting  in  front  of  the  cart ;  on  seeing  the 
deceased,  he  called  to  him  twice  to  get  out  of  the  way,  but  from 
the  state  he  was  in,  and  the  rapid  pace  of  the  horses,  he  could 
not  do  so,  and  one  of  the  cart-wheels  passed  over  him,  and  he 
was  killed:  it  was  held  that  if  a  man  drive  a  cart  at  an  unusu- 
ally rapid  pace,  whereby  a  person  is  killed,  though  he  calls  re- 
peatedly to  such  person  to  get  out  of  the  way,  if,  from  the 
rapidity  of  the  driving,  or  from  any  other  cause,  the  person  can- 
not get  out  of  the  way  in  time  enough,  but  is  killed,  the  driver  is 
in  law  guilty  of  manslaughter  ;  and  that  it  is  the  duty  of  every 
man  who  drives  any  carriage  to  drive  it  with  such  care  and  cau- 
tion as  to  prevent,  as  far  as  in  his  power,  any  accident  or  injury 
that  may  occur .'^ 

Racing^  if  it  results  in  such  speed  as  makes  the  driver  unable 
to  keep  his  horses  in  good  check,  produces  a  like  liability.  Thus, 
upon  an  indictment  for  manslaughter,  it  appeared  that  there  were 
two  omnibuses,  which  were  running  in  opposition  to  each  other, 
galloping  along  a  road,  and  that  the  prisoner  was  driving  that  on 
which  the  deceased  sat,  and  the  witnesses  for  the  prosecution 
stated  that  the  prisoner  was  whipping  his  horses  just  before  his 
omnibus  upset.     The  defence  was,  that  the  horses  in  the  omnibus 

1  I  East  P.  C.  231.  ^  WhartoD    on  Neg.   §    806,  823, 

s  1  Hawk.  P.  C.  0.  81,  b.  68.  888. 

s  1  Hale,  475  ;  Foster,  263 ;  Loe  t;.  *  B.  v.  Walker,  1  C.  &  P.  820. 
State,  1  Cold.  (Tenn.)  62. 
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driven  by  the  prisoner  took  fright  and  ran  away.  Patteson,  J., 
said :  *^  The  question  is,  whether  you  are  satisfied  that  the  pris- 
oner was  driving  in  such  a  negligent  manner  that,  by  reason  of 
his  gross  n^ligence,  he  had  lost  the  command  of  his  horses ; 
and  that  depends  on  whether  the  horses  were  unruly,  or  whether 
you  believe  that  he  had  been  racing  with  the  other  omnibus,  and 
had  so  urged  his  horses  that  he  could  not  stop  them ;  because, 
however  he  might  be  endeavoring  to  stop  them  afterwards,  if 
he  had  lost  the  command- of  them  by  his  0^191  act,  he. would  be 
answerable ;  for  a  man  is  not  to  say,  I  will  race  along  a  road  and 
when  I  have  got  beyond  another  carriage  I  will  pull  up.  If  th^ 
prisoner  did  really  race,  and  only  when  he  had  got  past  the  other 
omnibus  endeavored  to  pull  up,  he  must  be  found  guilty ;  but  if 
you  believe  that  he  was  run  away  with,  without  any  act  of  his 
own,  then  he  is  not  guilty.  *  The  main  questions  are,  were  the 
two  omnibuses  racing  ?  and  was  the  prisoner  driving  as  fast  as 
he  could,  in  order  to  get  past  the  other  omnibus  ?  and  had  he 
uiged  his  horses  to  so  rapid  a  pace  that  he  could  not  control 
them  ?    If  you  are  of  that  opinion  you  ought  to  convict  him.''^ 

And  so  if  two  persons  be  driving  a  cart  at  a  dangerous  and 
furious  rate,  and  they  be  inciting  each  other  to  drive  at  such 
rate  along  a  turnpike  road,  and  one  of  the  carts  run  over  a  man 
and  kill  him,  each  of  the  two  persons  is  guilty  of  man^ug&ter ; 
and  it  is  no  ground  of  defence,  that  the  death  was  partly  caused 
by  the  negligence  of  the  deceased  himself,  or  that  he  wai^  either 
deaf  or  drunk  at  the  time.'  Thus,  where  the  prisoners  were 
indicted  for  the  manslaughter  of  one  James  Duroseo,  the  second 
count  of  the  indictment  charged  them  with  inciting  each  other 
to  drive  their  carts  and  horses  at  a  furious  and  dangerous  rate 
along  a  public  road,  and  with  driving  their  carts  and  horses  over 
the  deceased  at  such  furious  and  dangerous  rate,  and  thereby 
killing  him.  The  third  count  charged  SwindaU  with  driving 
his  cart  over  the  deceased,  and  Osborne  with  being  present, 
aiding  and  assisting.  The  fourth  count  charged  Osborne  with 
driving  his  cart  over  the  deceased,  and  SwindaU  with  being 
present,  aiding  and  assisting.  Upon  the  evidence,  it  appeared 
that  the  prisoners  were  each  driving  a  horse  and  cart  on  the 
evening  of  the  12th  of  August,  1845.     The  first  time  they 

1  R.  r.  Timmins,  7  C.  &  P.  499.  *  R.  v.   SwindaU,  2   Carr.  k  Kir. 

S29 ;  8  Cox  C.  C.  278 ;  infra,  §  47(M. 
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were  seen  that  evening  was  at  Draycott  toll-gate,  two  miles  and 
a  half  from  the  place  where  the  4eceas^  was  ran  over.  Swin- 
dall  there  paid  the  toll,  not  only  for  that  night,  but  also  for  hav- 
ing passed  with  Osborne  through  the  same  gate  a  day  or  two 
before.  They  then  appeared  to  be  intoxicated.  The  next  place 
at  which  they  were  seen  was  Tean  Bridge,  over  which  they 
passed  at  a  gallop,  the  one  cart  close  behind  the  other.  A  per- 
son there  told  them  to  mind  their  driving ;  this  was  990  yards 
from  the  place  w\)iere  the  deceased  was  killed.  The  next  place 
where  they  were  seen  was  47  yards  beyond  the  place  where  the 
deceased  was  killed.  The  carts  were  then  going  at  a  quick  trot, 
one  closely  following  the  other.  'At  a  turnpike  gate  a  quarter 
of  a  mile  from  the  place  where  the  deceased  was  killed,  Swin- 
dall,  who  appeared  all  along  to  have  been  driving  the  first  cart^ 
told  the  toll-gate  keeper,  "  We  have  driven  over  an  old  man  ;  *' 
and  desired  him  to  bring  a  light  and  look  at  the  name  on  the 
cart ;  on  which  Osborne  pushed  on  bis  cart,  and  told  Swindall 
to  hold  his  bother,  and  they  then  started  off  at  a  quick  pace. 
They  were  subsequently  seen  at  two  other  places,  at  one  of 
which  Swindall  said  he  had  sold  his  concern  to  Osborne.  It 
appeared  that  the  carts  were  loaded  with  pots  from  the  potte- 
ries. The  surgeon  proved  that  the  deceased  had  a  mark  upon  his 
body  which  would  correspond  with  the  wheel  of  a  cart,  and  also 
several  other  bruises ;  and  although  he  could  not  say  that  both 
carts  had  passed  over  his  body,  it  was  possible  that  both  might 
have  done  so.  •  Greaves,  in  opening  the  case  to  the  jury,  had 
submitted  that  it  was  perfectly  immaterial  in  point  of  law 
whether  one  or  both  carts  had  passed  over  the  deceased.  The 
prisoners  were  in  company,  and  had  concurred  in  jointly  driving 
furiously  along  the  road ;  that  that  was  an  unlawful  act,  and  as 
both  had  joined  in  it,  each  was  responsible  for  the  consequences, 
though  they  might  arise  from  the  act  of  the  other.  It  was 
clear  that  they  were  either  partners,  master  and  servant,  or  at 
all  events  companions.  If  they  had  been  in  the  same  cart,  one 
holding  the  reins,  the  other  the  whip,  it  could  not  be  doubted 
that  they  would  be  both  liable  for  the  consequences  ;  and  in  ef- 
fect the  case  was  the  same,  for  each  was  driving  his  own  horse 
at  a  furious  pace,  and  encoura^g  the  other  to  do  the  like.  At 
the  close  of  the  evidence  for  the  prosecution,  Allen,  Sergeant, 
for  the  prisoner,  submitted  that  the  evidence  only  proved  that 
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one  of  the  prisoners  had  rim  over  the  deceased,  and  that  the 
other  was  entitled  to  be  acqjiitted.  Pollock,  C.  B. :  I  think 
that  is  not  so.  I  think  that  Mr.  Greaves  is  right  in  his  law.  If 
two  persons  are  in  this  way  inciting  each  other  to  do  an  unlaw- 
ful act,  and  one  of  them  runs  over  a  man,  whether  he  be  the 
first  or  the  last,  he  is  equally  liable ;  the  person  who  runs  over 
the  man  would  be  a  principal  in  the  first  degree,  and  the  other 
a  principal  in  the  second  degree.  Allen,  Sergeant :  The  prose- 
cutor, at  all  events,  is  bound  to  elect  upon  which  count  he  will 
proceed.  Pollock,  C.  B. :  That  is  not  so.  I  yery  well  recollect 
that  in  R^na  v.  Groode  there  were  many  modes  of  death  speci- 
fied, and  that  it  was  also  alleged  that  the  deceased  was  killed  by 
certain  means  to  the  jurors  unknown.  When  there  is  no  evi- 
dence applicable  to  a  particular  count,  that  count  must  be  aban- 
doned ;  but  if  there  is  evidence  to  support  a  count,  it  must  be 
submitted  to  the  jury.  In  this  case  the  evidence  goes  to  support 
all  the  counts.  Allen,  Sergeant,  addressed  the  jury  for  the  pris- 
oners. Pollock,  C.  B.  (in  summing  up) :  The  prisoners  are 
charged  with  contributing  to  the  death  of  the  deceased  by  their 
n^ligence  and  improper  conduct,  and  if  they  did  so,  it  matters 
not  whether  he  was  deaf,  drunk,  or  negligent,  or  in  part  con-_ 
tribnted  to  his  own  death ;  for  in  this  consists  a  great  distinc- 
tion between  civil  and  criminal  proceedings.  If  two  coaches  run 
against  each  other,  and  the  drivers  of  both  are  to  blame,  neither 
of  them  has  any  remedy  against  the  other  for  damages.  So,  in 
order  that  one  ship-owner  may  recover  against  another  for  any 
damage  done,  he  must  be  free  from  blame ;  he  cannot  recover 
from  the  other  if  he  has  contributed  to  his  own  injury,  however 
slight  the  contribution  may  be.  But,  in  the  case  of  loss  of  life, 
the  law  takes  a  totally  different  view,  —  the  converse  of  that 
proposition  is  true ;  for  there  each  party  is  responsible  for  any 
blame  that  may  ensue,  however  large  the  share  may  be ;  and  so 
highly  does  the  law  value  human  life,  that  it  admits  of  no  justi- 
fication wherever  life  has  been  lost,  and  the  carelessness  or  neg- 
ligence of  any  one  person  has  contributed  to  the  death  of  another 
person.  Generally  it  may  be  laid  down  that,  where  one  by  his 
neghgenoe  has  contributed  to  the  death  of  another,  he  is  respon- 
sible; therefore  you  are  to  say,  by  your  verdict,  whether  you  are 
of  opinion  that  the  deceased  came  to  his  death  in  consequence 
of  the  Diligence  of  one  or  both  of  the  prisoners.     A  distinc- 
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tion  has  been  taken  between  the  prisoners ;  it  is  said  that  the 
one  who  went  first  is  responsible,,  but  that  the  second  is  not.  If 
it  is  necessary  that  both  should  have  run  oyer  the  deceased,  the 
case  is  not  without  evidence  that  both  did  so.  But  it  appears  to 
me  that  the  law,  as  stated  by  Mr.  Greaves,  is  perfectly  correct. 
Where  two  coaches,  totally  independent  of  each  other,  are  pro- 
ceeding in  the  ordinary  way  along  a  road,  one  after  the  other, 
and  the  driver  of  the  first  is  guilty  of  negligence,  the  driver  of 
the  second,  who  had  not  the  same  means  of  pulling  up,  may  not 
be  responsible.  But  when  two  persons  are  driving  together,  en- 
couraging each  other  to  drive  at  a  dangerous  pace,  then,  whether 
the  injury  is  done  by  the  one  driving  the  first  or  the  second  car- 
riage, I  am  of  opinion  that  in  point  of  law  the  other  shares  the 
guilt.i 

§  110.  Care  to  be  exercised  is  that  which  careftU  drivers  are 
accustomed  to  use?  —  Hence  a  driver  who  fails  to  exercise  such 
care  and  thereby  injures  another  is  penally  responsible.^ 

§  111.  Care  is  to  he  proportioned  to  danger*  —  To  drive  rap- 
idly on  an  open  country  highway,  where  the  danger  of  collision 
is  slight,  is  not  negligence.  On  the  other  hand,  rapid  driving  in 
a  thronged  street  invokes  a  peculiar  degree  of  caution,^  and  a 

^  2  G.  &  E.  229-282 ;  2  Cox  G.  G.  six  to  Beyen  miles  an  hour,  according 
141.  Supra,  §  94.  to  other  wi'tneBBCs ;  the  prisoner  Bat 
'  Wh.  on  Neg.  §  81-46.  on  Bome  BackB,  laid  on  the  bottom  of 
*  R.  V.  Murray,  5  Gox  G.  G.  509  ;  the  cart,  and  he  was  near-Bighted. 
R.  V.  Grout,  6  G.  &  P.  629  ;  PittB  v.  Other  persons,  who  were  walking 
Gaines,  1  Str.  635 ;  2  Ld.  Ray.  1402  ;  along  the  same  road,  had  with  con- 
Hall  V.  Pickard,  S  Gamp.  184 ;  Barnes  siderable  difficulty  got  out  of  the  way 
V.  Hurd,  11  Mass.  57;  infra,  §  470-5.  of  the  prisoner's  cart.  Holland,  B., 
A  foot-passenger  in  England  is  not  told  the  jury  that  the  question  was, 
excluded  from  the  use  of  the  carriage  whether  die  prisoner,  having  the  care 
way,  though  there  be  a  foot-path,  and  of  the  cart,  and  being  a  near-sighted 
hence  the  killing  of  him  by  a  carriage  man,  conducted  himself  in  such  a  way 
is  manslaughter  in  the  owner,  if  rea-  as  not  to  put  in  jeopardy  the  limbs 
sonable  care  was  not  used.  Thus  a  and  lives  of  his  majesty's  subjects, 
tradesman  was  walking  on  a  road.  If  they  thought  he  had  conducted 
•about  two  feet  from  the  foot-path,  af-  himself  properly,  they  would  say  he 
ter  dark  ;  but  there  were  lamps  at  was  not  guilty ;  but  if  they  thought 
certain  distances  along  the  line  of  ^that  he  acted  carelessly  and  negli- 
road,  when  the  prisoner  drove  in  a  gently,  they  would  pronounce  him 
cart  drawn  by  one  horse,  at  the  rate  guilty  of  manslaughter.  R.  v.  Grout, 
of  from  eight  to  ten  miles  an  hour,  6  G.  &  P.  629, 
according  to  some  witnesses,  and  from  ^  R.  v.  Swindall,  ul  svpra  ;  Wil- 

82 


CHAP.  IV.]  PERSONS  DBIVINO  OB  SIDING.  [§  116. 

fortiori  proof  of  driving  in  a  public  street  in  a  city,  at  the  rate 
beyond  that  allowed  by  law,  is  sufficient  to  charge  the  driver 
with  the  consequences  that  follow  from  such  driving.^  So  also 
it  is  the  duty  of  persons  who  are  driving  over  a  crossing  for  foot- 
passengers  to  drive  slowly,  cautiously,  and  carefally.^ 

Driving  at  the  rate  of  fifteen  miles  an  hour,  or  a  mile  in  four 
minutes,  on  a  thronged  highway,  is  wilful  rashness,  per  %e  ;  and 
if  death  ensues  from  a  coUision  thus  produced  without  fault  of 
the  injured  party,  the  offence,  it  seems,  would  be  murder  in  the 
second  degree,  unless  accompanied  with  such  circumstances  of 
passion  as  to  reduce  the  offence  to  manslaughter.^ 

§  112.  On  this  topic  the  following  points,  adjudicated  in  civil 
issues,  may  be  cited :  — 

§  113.  Suddenly  whippinff  or  spurring  horse  close  to  traveller,^ 
It  is  negligence  to  suddenly  whip  a  restive  horse  close  to  a  trav- 
eller.*^ * 

§  114.  Driving  rapidly  into  a  crowd  is  negligent^e,  in  propor- 
tion to  the  apparent  capacity  of  the  persons  so  driven  into  to 
avoid  the  collision.^ 

§  115.  Leaving  horse  unattended.  —  This  necessarily  exposes 
the  person  so  negligent  to  the  natural  consequences  of  an  unat- 
tended horse,  moving  inadvertently,  being  meddled  with,  or  tak- 
ing fright.'' 

§  116.  Driver  not  liable  for  latent  viciousness  or  defects  of 

Hams  V.  Richards,  8  G.  &  K.  SI ;  Gar-  and  his  groom  were  riding  at  a  foot 

mon  V.  Bangor,  38  Me.  443 ;  Jetter  v,  pace  (meeting  the  wagon  on  the  wrong 

R.  R.  2  Keyes,  164.  side),  when,  just  as  he  passed  the 

1  Moody  V.  Osgood,  60  Barh.  644.  plaintiff,  the  groom  touched  his  horse 

*  R.  p.  Grout,  6  C.  &  P.  629  ;  Wil-  with  a  spur,  whereupon  it  kicked  out 
liams  V.  Richards,  3  Car.  &  Kir.  82  ;  and  stnick  the  plaintiff,  —  it  was  held. 
Cotton  V.  Wood,  8  Com.  B.  N.  S.  571;  that  the  act  of  using  the  spur,  when 
Garmon  p.' Bangor,  38  Me.  443;  infra,  so  near  the  plaintiff,  justified  the  jury 
§  4  70-5.  in  finding  negligence.' 

*  Kennedy  v.  Way,  Brightly  R.  *  Center  v.  Finney,  17  Barb.  94; 
186.  2  Seld.  Notes,  45. 

^  Where  the  plaintiff  was  driving  a  '  Whart.  on  Neg.  §  310,  889  a;  in- 

wmgon  and  three  horses  along  a  high-  ira,  §  470-5 ;  Edsall  v.  Yandemark,  89 

way,  walking  in  the  usual  way  at  the  Barb.  589. 

head  of  the  leading  horse  on  his  proper  ^  Welling  v.  Judge,  40  Barb.  193 ; 

side  of  the  road,  and  the  defendant  Park  v.  O'Brien,  23  Conn.  339. 


1  North  V.  Smith,  10  Com.  B.  N.  S.  572. 
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horse  which  he  did  not  knowj  and  tohich  it  was  not  his  duty  to  be 
acquainted  with.^ 

§  117.  So  as  to  defective  carriage.  —  If  a  collision  is  caused  by 
a  defective  carriage,  this  is  negligence  in  the  owner,  when  the 
defect  was  known  or  ought  to  have  been  known  by  him ;  other- 
wise not.a 

§  118.  Driving  on  wrong  side  of  road  negligence  when  produc- 
tive of  collision.  —  Of  course  when  a  road  is  free  from  other 
travellers,  a  driver  may  take  his  own  course.'  He  is  not,  ac- 
cording to  the  English  rule,  bound  to  keep  on  the  regular  side 
of  the  road ;  but  if  he  does  not  do  so,  he  should  use  more  care 
and  keep  a  better  lookout  to  ayoid  collision  than  would  be 
necessary  if  he  were  on  the  proper  side.^  In  this  country  stat- 
utes exist  in  several  states  requiring  travellers  to  take  the  right 
of  the  centre  of  the  road  where  passing  others ;  and  even  when 
there  are  no  such  statutes,  the  custom  to  this  effect  is  so  univer- 
sal that  a  collision  produced  by  violating  it  is  regarded  as  negli- 
gent^ Yet  the  fact  that  a  driver  is  on  the  wrong  side  of  the 
road  will  not  excuse  another  for  negligently  driving  into  him.^ 
And  while  the  rule  is  strictly  applied  to  persons  driving  in  the 
dark,^  it  is  relaxed  in  favor  of  a  heavy  wagon  when  meeting  one 
much  lighter  and  much  more  capable  of  moving  on  one  side ;  ^ 
iA  favor  of  a  person  turning  into  the  road  from  a  cross-road,^  and 
a  fortiori  in  favor  of  a  horse-car,  which  cannot  move  at  all  off 
its  track.^^  Nor  does  it  apply  to  one  driver  seeking  to  pass  an- 
other on  the  same  road.  The  former,  being  behind,  must  pick 
out  the  safest  way  of  passing,  which  he  takes  at  his  peril.^^ 

I  Hammack  v.  VHiite,  11  G.  B.  (N.        •  Whart.  on  Neg.  §  845,  888,  400  ; 

3.)  588;  SulliYan  v.  Scripture,  8  Al-  Davies  v.  Mann,  10  M.  &  W.  546; 

len,  564.  Spoflbrd  v.  Harlow,  8  Allen,  176. 

*  Welch  V.  Lawrence,  2  Chit  262 ;      *  ^  Cruden  v.  Fentham,  2  Esp.  685. 
Whart  on  Neg.  §  809.  >  See  Grier  v.  Sampaon,  27  Penn. 

•Anton  V.   Heayen,  2  Esp.  588;  St  188. 

Foster  v.  Goddard,  40  Me.  64.  *  Lovejoj  v.  Dolan,  10  Cush.  495. 

«  Flucknall  v.  Wilson,  5   C.  &  P.  »  Began  v.  Eighth  Av.  R.  R.  15 

875;  Boss  v.  Litton,  Ibid.  407.    See  N.  Y.  880.    See  Su/dam  v.  Grand  St 

Torle/  V.  Thomas,  8   C.  &  F.  108 ;  B.   R.  41   Barb.  875 ;  WiUbrand  v. 

Wa/de  V.  Carr,  2  D.  &  R.  255.  Eighth  Ay.  R.  R.  8  Bosw.  814. 

*  Kennard  v.  Barton,  25  Me.  89  ;  ^^  Avegno  9.  Hart,  25  La.  An.  285  ; 
Brooks  V.  Hart,  14  N.  H.  807 ;  Ear-  Bolton  v.  Colder,  1  Watts,  860. 

ing  V.  Lansing,  7  Wend.  185;  Ken- 
nedy V.  Way,  Bright  R.  186. 
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CHAP.  IV.]  PERSONS  DRIVING  OR  RIDING.  [§  123. 

§  119.  Noise  and  violence  in  driving^  causing  another  horse  to 
take  fright.  —  This  is  on  general  principles  negligence.^  Hence 
a  noisy  and  violent  driver,  causing  another's  horse  to  take 
fright,  is  liable  for  the  consequences.^ 

§  120.  Passing  another  on  road,  —  A  driver  who  negligently 
attempts  to  pass  another  on  a  public  road  is  liable  for  any  dam- 
ages which  may  be  traced  to  his  recklessness.' 

§  121.  Street-cars  and  sleighs.  —  The  rule  as  to  steam-cars  has 
been  already  noticed.^  Horse-cars  are  less  likely  to  inflict  dam- 
age ;  but  even  as  to  these,  from  their  noiselessness  and  their  heavy 
momentum,  the  rule  applies  that  bells  should  be  used  (except 
when  forbidden  on  Sundays  by  local  ordinance),  and  that  at  night 
they  should  display  lights.^  Care  is  exacted  from  the  driver  of 
such  car  in  proportion  to  the  danger  with  which  the  travel  is  at- 
tended.^ Horse-railroads,  like  all  other  railroads,  are  liable  for 
injuries  produced  by  their  non-repair  of  track.^ 

For  sleighs  the  usage  is  to  require  bells,  but  the  mere  want  of 
bells  by  a  colliding  sleigh  is  not  negligence,  without  proof  that 
the  collision  was  thereby  caused.® 

§  122.  Driving  without  reins.  —  So  driving  without  reins,  and 
without  due  restraint  of  the  horse,  is  such  negligence  as  to  charge 
the  driver  with  manslaughter  if  death  ensue,  unless  it  should  ap- 
pear that  the  same  result  would  have  occurred  had  the  reins  been 
in  the  driver's  hands.^ 

§  123.  Neglect  of  lookout.  —  So  it  appears  that  if  the  driver 
might  have  seen  the  danger,  but  did  not  look  before  him,  it  will 
be  manslaughter,  for  want  of  due  circumspection.*^  A.  was  driv- 
ing a  cart  with  four  horses  in  the  highway  at  Whitechapel,  and 
he  being  in  the  cart,  and  the  horses  upon  a  trot,  they  threw  down 

1  Whart  on  Neg.  §  836  b,  ^  Worster  v.  42d  St.  R.  R.  50  N. 

<  Burnham  v.  Butler,  SI  N.  Y.  480 ;  Y.  203. 

Rowe  V.  Youog,  16  Ind.  312;  Welch  >  Parker  v.  Adams,  12  Mete.  415. 

V.  Lawrence,   2    Chit.    262  ;     infra,  See  Kennard  v.  Barton,  25  Me.  39 ; 

iAl(^-h.  Burnham  v.  Butler,  31  N.  Y.  480  ; 

'  Ayegno  v.  Hart,  25  La.  An.  235 ;  infra,  §  470-5. 

Burnham  v.  Butler,  31  N.  Y.  480.  *  R.  v.  Dalloway,  2  Cox  C.  C.  278. 

^  Supra,  §  94.  See  R.  v.  Murray,  2  Cox  C.  C.  509. 

*  Johnson  0.  Hudson  Riv.  R.  R.  29  ^  Fost  263 ;  infra,  §  470-5.     See 
N.  Y.  65;  Shea  r.  R  R.  44  Cal.  414.  Whart.  on  Neg.  §  789  ;  Pluckwell  t?. 

*  Com.  V.  Met  R.  R.  107  Mass.  236 ;  Wilson,  5  C.  &  P.  875 ;  Kennedy  v. 
MftDgam  V.  Brooklyn   City  R.  R  88  Way,  Brightly  R.  186. 

N.  Y.  455. 
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§  124.]  NEGLIGENT  HOMICIDE  :  [CHAP.  IV. 

a  woman,  who  was  going  the  same  way,  with  a  burden  upon  her 
head,  and  killed  her.  Holt,  C.  J.,  Tracy,  J.,  Baron  Bury,  and 
the  Recorder,  Lovel,  held  this  to  be  only  misadventure.  But  by 
Holt,  C.  J.,  if  it  had  been  in  a  street  where  people  usually  pass, 
it  had  been  manslaughter.^  But  upon  this  case  Mr.  East  re- 
marked :  ^^  It  must  be  taken  for  granted,  from  this  note  of  the 
case,  that  the  accident  happened  in  a  highway,  tphere  people  did 
not  usually  pass  ;  for  otherwise  the  circumstance  of  the  driver^s 
being  in  the  cart  and  going  so  much  faster  than  is  usual  for  car- 
riages of  that  construction,  savored  much  of  negligence  and  im- 
propriety; for  it  was  extremely  difficult,  if  not  impossible,  to 
stop  the  course  of  the  horses  suddenly,  in  order  to  avoid  any  per- 
son who  could  not  get  out  of  the  way  in  time.  And,  indeed, 
such  conduct,  in  a  driver  of  such  heavy  carriages,  might,  under 
most  circumstances,  be  thought  to  betoken  a  want  of  due  care,  if 
any,  though  but  few,  persons  might  probably  pass  by  the  same 
road.  The  greatest  possible  care  is  not  to  be  expected,  nor  is  it 
required;  but  whoever  seeks  to  excuse  himself  for  having  un- 
fortunately occasioned,  by  any  act  of  his  own,  the  death  of  an- 
other, ought  at  least  to  show  that  he  took  that  care  to  avoid 
it,  which  persons  in  similar  situations  are  accustomed  to  do."  ' 

§  124.  Carter  must  stand  at  horse^s  head. — A  carter,  who  is 
supposed  not  to  have  the  means  of  controlling  his  horse  when 
standing  in  the  cart,  is  bound  to  keep  at  his  horse's  head  or  side, 
and  if  in  consequence  of  his  neglect  in  this  respect  death  fol- 
lows, he  is  guilty  of  manslaughter.  Upon  an  indictment  for 
manslaughter,  the  evidence  was  that  the  prisoner,  being  em- 
ployed to  drive  a  cart,  sat  in  the  inside  instead  of  attending  at 
tha  horse's  head,  and  while  he  was  sitting  there,  the  cart  went 
over  a  child,  who  was  gathering  up  flowers  on  the  road.  Bayley, 
B.,  held  that  the  prisoner,  by  being  in  the  cart,  instead  of  at 
the  horse's  head  or  by  its  side,  was  guilty  of  n^ligence ;  and 
death  having  been  caused  by  such  negligence,  he  was  guilty  of 
manslaughter.' 

All  parties  concerned  in  negligence  liable  as  principals.  —  When 
two  drive™  were  negligently  racing  with  their  respective  carts 
on  a  public  road,  and  one  of  the  carts  killed  a  traveller  on  the 

^  1  East  P.  C.  263.  also  Repsher  t?.  Wattson,  b  Harris, 

*  Ibid.  865. 

*  Knight's  case,  I  Lew.  168.     See 
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CHAP.  ly.]  LETTING  LOOSE  NOXIOUS  ANIMALS.  [§  125. 

road,  both  drivers  were  held  responsible  for  manslaughter.^  And 
this  role  holds  good  in  respect  to  all  cases  where  an  injury  is 
produced  to  an  innocent  third  person  by  a  collision  between  two 
parties  who  are  both  negligent.^ 

VIIL    NOXIOUS  ANIMALS. 

§  125.  Letting  loose  imposes  liahility,  —  He  who  lets  loose  a 
dangerous  animal  is  responsible  for  death  caused  by  such  animal, 
provided  he  either  knew  of  the  animaFs  dangerous  tendencies,^ 
or  was  in  such  a  position  that  he  should  have  known  of  such  ten- 
dencies.^ If  the  mischief  was  undesigned  by  the  defendant,  the 
offence  is  manslaughter  ;  if  designed,  murder.^ 

1  R.  V.  Swindall,  2  C.  &  K.  229 ;  2  they  are  to  be  regarded  as  natural 

Cox  G.  C.  141.     Supra,  §  109.  laws,  knowledge  of  which  it  is  sup- 

'  Colegrove  v.  N.  T.   &  N.  H.  R.  posed   belong  to  all  men.     On    the 

B.  20  N.  Y.  492 ;  aff.  S.  C.  6  Ducr,  same  principle  in  which  the  tendency 
SS2  ;  Lockhardt  v.  Lichten  thaler,  46  of  heayj  bodies  to  fall  is  regarded  as 
Penn.  St.  151 ;  Barrett  v.  The  Third  a  matter  of  common  notoriet/,  so  the 
Ave.  B.  B.  Go.  45  N.  T.  62S;  Thor>  tendency  of  animals  to  act  according 
oaghgood  V.  Bryan,  8  G.  B.  115 ;  Gat^  to  their  nature  is  regarded  as  a  matter 
lin  V.  Hills,  8  G.  B.  12S ;  B.  v.  Haines,  of  common  notoriety.  Hence  a  per- 
2  C.  &  K.  S68.  son  who  negligently  puts  an  animal  in 

*  R.  r.  Dant,  L.  &  G.  567  ;  10  Gox    a  position  in  which,  following  the  laws 

C.  C.  102.  of  its  nature,  it  does  mischief,  is  as 
^  Whart.  on  Keg.  §  904.  liable  for  the  consequences  as  fully  as 

*  A  person  who  negligently  puts  ani-  is  a  person  who  negligently  puts  a 
mals  in  a  position  in  which  they  are  heavy  body  in  such  a  position  that  it 
likely  to  do  harm,  is,  on  principles  falls.  §  1 .  Inst.  (lY .  9) ;  L.  4.  D. 
elsewhere  fully  discussed,  liable  for  (IX.  1)  ;  Whart.  on  Neg.  §  907. 
such  harm.  Whart.  on  Neg.  §  100.  So  far  as  concerns  the  worr}'ing  and 
And  he  who  uses  a  dangerous  instni-  biting  of  human  beings,  it  seems  by 
ment  is  liable  for  the  natural  and  prob*  Anglo-American  law  to  be  settled 
able  mischieyous  consequences  of  the  that  the  ferocious  nature  of  the  dog 
nse  of  such  instrument,  in  case  he  is  so  far  extinguished  by  domestic  life 
could,  by  due  circumspection,  haye  as  to  throw  upon  a  party  injured  the 
prevented  such  mischievous  conse-  burden  of  proving  ^at  the  owner  of 
qnences.  Wharton  on  Neg.  §  851.  the  dog  had  knowlege  of  its  tendency 
The  chief  point  as  to  which  difficulty  so  to  worry  and  bite.  See  Bead  v. 
arises  in  the  application  of  these  prin-  Edwards,  1 7  G.  B.  (N.  S.)  245 ;  Thom- 
ciples  is  that  which  concerns  the  de-  as  v.  Morgan,  1  G.,  M.  &  B.  496 ; 
gree  of  knowledge  the  owner  of  the  Marsh  v.  Jones,  21  Yt.  878 ;  Brown 
animal  is  presumed  to  possess  of  its  v.  Garpenter,  26  Yt.  638  ;  Woolf  v. 
mischievous  tendencies.  And  as  to  Ghalker,  81  Gonn.  21  ;  Fairchild  v, 
this  it  is  assumed  by  both  the  Boman  Bentley,  SO  Barb.  147  ;  Buckley  v, 
Uw  and  our  own  that  when  these  ten-  Leonard,  4  Denio,  500  ;  Sherfy  v. 
dencies  are  natural  to  the  animals,  Barclay,  4  Sneed,  58 ;  Bender  v.  Bar- 
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§  126.]                               NE6U6ENT  HOMICIDE  :                           [CHAP.  lY. 

IX.  PERSONS  HAYING  CHARGE  OF  CHILDREN  OR  OTHER  DEPENDENTS. 

§  126.  Summary  of  law.  —  The  law  in  this  connection  may 
be  summed  up  in  the  following  propositions,  some  of  which  haYe 
been  already  incidentally  noticed. 

nett,  7  Ala.  169;  McCaBkill  v.  Elliott,  Tupper  v.  Clark,  48  Vt.  200.    So  the 

5  Strob.  196 ;  Jackson  v.  Smithson,  owner  of  an  elephant,  laiiiiiillj  in  its 
15  M.  &  W.  563 ;  Hudson  v.  Roberts,  place,  has  been  held  not  to  be  liable 

6  Exch.  697  ;  Yrooman  v.  Lawyer,  18  for  the  fright  its  mere  appearance  oc- 
Johns.  889  ;  Wheeler  v.  Brant,  28  casioned  to  a  passing  horse.  Scribner 
Barb.  824.  v.  Kelley,  88  Barb.  14. 

No  liabilitif  attaches  for  a  sudden  As  in  civil  issues,  so  in  criminal,  the 
and  unlikely  act  of  mischief  done  by  turning  point  (the  corpus  delicti  being 
an  animal  whose  natural  tendency  is  proyed)  is  the  character  of  notice  re- 
not  to  do  such  mischief  Blake-  quired  to  make  owner  liable  for  special 
more  v.  R.  R.  8  E.  &  B.  1085 ;  Ke*  and  non-natural  tendencies  of  animal, 
shan  V.  Gates,  2  N.  Y.  S^  C.  288  ;  For,  while  the  owner  of  an  animal 
Park  V.  O'Brien,  23  Conn.  889 ;  Sul-  is  liable  without  notice  for.  its  generic 
livan  V.  Scripture,  8  Allen,  864  ;  peculiarities,  notice  of  some  kind  is 
Welden  v.  R.  R.  5  Bosw.  576 ;  Ficken  necessary  in  order  to  make  him  liable 
v.  Jones,  28  Cal.  618.  Thus  the  for  mischief  done  by  it  in  accordance 
owner  of  a  horse  is  not  liable  for  dam-  with  tendencies  as  to  which  it  differs 
ages  caused  by  a  sudden  fright  of  radically  from  its  race.  In  what  way 
the  horse,  supposing  there  be  no  neg-  this  notice  is  proved  in  respect  to 
ligence  on  the  part  of  the  driver,  and  dogs  is  illustrated  by  several  cases, 
the  horse  was  one  fit  to  be  driven.  Thus,  it  has  been  held  unnecessary  to 
Goodman  v,  Taylor,  5  C.  &  P.  410;  show  that  a  dog  has  bitten  another 
Wakeman  v,  Robinson,  Bing.  218  ;  man  before  it  bit  the  plaintiff;  it  is 
8  Moore,  68;  Hammock  v.  White,  11  sufficient  to  show  that  the  defendant 
C.  B.  (N.  S.)  588 ;  Aston  v.  Heaven,  knew  that  it  had  evinced  a  savage  dia> 
2  Esp.  588.  Nor  according  to  the  position  by  attempting  to  bite.  Worth 
Roman  law,  and  no  doubt  to  our  own,  v.  Gilling,  L.  R.  2  G.  P.  1.  And  in  an 
would  the  owner  of  a  quiet  house-dog  action  for  injury  inflicted  by  the  bite 
be  liable  for  injury  done  by  him  in  a  of  a  dog,  in  order  to  establish  the 
sudden  attack  of  madness.  And  ac-  scienter ^  it  was  proved  that  the  wife  of 
cording  to  the  Roman  law,  as  just  the  defendant  (who  was  a  milkman) 
stated,  the  master  is  not  liable  when  occasionally  attended  to  his  business, 
a  wild  animal  escapes  through  casus,  which  was  carried  on  upon  premises 
So  the  fact  that  a  mare,  ordinarily  where  he  kept  the  dog,  and  that  a  per- 
gentle,  is  in  the  habit  of  kicking  other  son  had  gone  there  and  made  a  formal 
horse  kind  when  in  heat,  it  has  been  complaint  to  the  wife,  for  the  purpose 
ruled  in  a  case  elsewhere  cited,  imposes  of  its  being  communicated  to  her  hus- 
no  duty  upon  the  owner  to  restrain  her  band,  of  the  dog  having  bitten  such 
at  other  times,  and  his  failure  to  do  so  person's  nephew.  Upon  this  it  was 
would  not  be  sufficient  to  make  him  held,  that  diere  was  evidence  of  the 
responsible  for  her  kicking  another  husband's  knowledge  of  the  dog's  pro- 
hone  when  she  was   not   in   heat,  pensity  to  bite.     Gladman  v.  Johnson 
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CHAP.  IV.]                           REFUSAL  OF  CHARITT.  [§  127. 

§  127.  A  mere  omission  to  aid  a  person  in  necessity  is  not 
generally  indictable,  even  though  the  death  of  such  person  is 
immediately  chargeable  to  the  omission.^ 

86  L.  J.  C.  P.  1581  In  giyinc;  his  B.  101  (a  monkey) ;  Besozzi  r.  Harris, 
judgment,  Bovill,  C.  J.,  said :  '*  I  am  1  F.  &  F.  92  (a  bear).  And  that  the 
not  prepared  to  assent  to  the  proposi-  owner  of  animals  of  all  classes,  tame 
taoOy  that  notice  to  an  ordinary  servant,  or  wild,  is  assumed  to  be  cognizant 
or  even  to  a  wife,  would  in  all  cases  be  of  their  generic  noxious  tendencies  ; 
sufficient  to  fix  the  defendant,  in  such  but  that  the  owner  of  domestic  animals 
an  action  as  this,  with  knowledge  of  is  not  liable  for  such  damages  perpe- 
the  mischieTous  propensity  of  the  dog;  trated  by  them  as  are  not  in  accord- 
but  here  it  appears  that  the  wife  at-  ance  with  their  nature,  unless  he 
tended  to  the  milk  business,  which  was  knows  or  ought  to  know  their  ten- 
carried  on  upon  the  premises  where  dency  to  such  noxiousness.  Not  in- 
the  dog  was  kept,  and  that  a  formal  frequently  do  we  meet  with  cases  in 
complaint  as  to  that  dog  was  made  to  which  this  doctrine  is  so  expressed  as 
the  wife  when  on  the  premises,  and  for  to  make  it  appear  that  positive  notice 
the  purpose  of  being  communicated  to  was  brought  home  to  the  defendant 
the  husband.  It  may  be,  that  this  is  of  some  prior  similar  mischievous  ex- 
bat  slight  evidence  of  the  seierUeTf  but  ploits  of  the  animal.  Cox  v.  Burbiidge, 
here  the  only  question  is,  whether  it  is  18  C.  B.  N.  S.  480;  Beck  v.  Dyson, 
evidence  of  it?  I  think  it  is."  But  4  Camp.  98;  Card  v.  Case,  5  C.  B. 
more  recently,  notice  to  a  servant  is  622;  Stiles  v.  Cardiff,  88  L.  J.  Q.  B. 
held  notice  to  master.  Applebee  v.  810;  Woolf  v.  Chalker,  80  Conn.  121; 
Percy,  L.  R.  9  C.  P.  627.  It  has  Earl  v.  Van  Alstone,  S  Barb.  680  ; 
been  held  in  New  Hampshire  and  Vrooman  v.  Lawyer,  18  Johns.  889; 
Connecticut,  that  one  instance  of  prior  Fairchild  v.  Bentley,  80  Barb.  147; 
biting  was  enough  to  charge  notice.  Stiles  v,  Nav.  Co.  88  L.  J.  Q.  B.  810, 
Arnold  v.  Norton,  25  Conn.  92 ;  Kit-  quoted  Campb.  on  Neg.  p.  108. 
tredge  v.  Elliott,  16  N.  H.  77.  And  Indeed,  so  common  was  this  misap- 
in  New  York  two  instances.  Buckley  prehension  of  the  law  that,  as  has  been 
v«  Leonard,  4  Denio,  600.  See  Loo-  seen,  it  has  been  thought  necessary  in 
mis  V.  Terry,  1 7  Wend.  496.  So  it  has  England,  and  some  parts  of  the  United 
been  held,  that  in  a  suit  for  a  bull  States,  to  pass  statutes  protecting  at 
hurting  a  horse,  it  was  competent  to  least  the  sheep-growing  and  other  in- 
show  that  the  owner  knew  that  the  bull  dustries,  by  finding  that,  in  actions 
had  previously  attacked  a  man.  Cock-  against  the  owners  of  dogs  for  wor- 
erliam  v.  Nixon,  11  Lred.  (N.  C.)  269.  rying,  it  is  not  necessary  to  prove  a 
KnowUd^  of  noxious  propentUy  by  scienter  on  part  of  the  owner.  So  in 
ownermay  be  presumed.  —  It  has  been  Pennsylvania,  as  to  horses  and  cattle : 
jnat  stated,  that  the  keeper  of  wild  Goodman  v.  Gay,  15  Penn.  Si.  1S8; 
animals  is  liable  for  any  damage  which  as  to  sheep :  Campbell  v.  Brown,  19 
they  may  cause  by  his  detention  of  Penn.  St.  859 ;  1  Grant,  82.  In  Ver- 
them,  and  that  it  is  not  necessary  to  mont,  as  to  rams :  Town  v.  Lamphire, 
prove  that  he  knew  of  their  evil  pro-  87  Vt.  52.  In  Massachusetts,  as  to 
pensities.     See  May  v.  Burdett,  9  Q.  animals  straying  on  highway :  Barnes 

1  Supra,  §  72. 
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§  128.  To  constitute  criminal  liability  for  such  omission,  it 
must  appear  tbat  the  deceased  person  was  in  the  exclusive  le« 
gal  charge  of  the  defendant,  or  of  the  defendant  and  his  associ- 
ates ;  and  that  the  deceased  was  incapable  of  self-help.^ 

§  129.  If  the  deceased  was  capable  of  self-help,  or  of  apply- 
ing for  help  to  others,  then  (unless  made  so  by  statute)  the  de- 
fendant cannot  be  convicted  of  homicide  on  the  ground  that 
had  he  supplied  help  the  death  would  not  have  occurred.^ 

§  130.  Inability  on  part  of  the  defendant  to  have  given  the 
required  help  is  no  defence,  if  it  bo  shown  that  he  could  have 
received  the  aid  of  others,  but  declined  to  call  for  such  aid.' 

§  131.  The  defendant,  if  his  omission  was  the  result  of  a  con- 
scientious error  of  judgment  in  tlie  nursing  of  a  child  or  depend- 
ent, cannot  be  convicted  of  manslaughter  if  there  was  no  cul- 
pable neglect  of  duty  on  his  part.* 

V.  Chapin,  4  Allen,  444  ;  as  to  sheep :  &  P.  611.    See  B.  v.  Marriott,  8  C.  & 

McCarthy  t;.  Guild,   12  Mete.   291  ;  P.  425. 

Preseej  v.  Wirtly,  8  Alien,  191 ;  as  to  *  Supra,  §  78;  R.  v.  Shepherd,  9 

dogs,  special  statutes  are  enacted  in  Cox  C.  C.  123;  L.  &  C.  147 ;  R.  v. 

Massachusetts  and  other  states.     See  Friend,  R.  &  R.  C.  C.  20. 

Barrett  v.  R.  R.   8  Allen,   101.    In  *  Supra,   §    77  ;    R.  v.    Chandler, 

New  York,  as  to  sheep:  Osincup  v.  Dears.  C.  C.  458;  R.  v.  Mabbett,  5 

Nichols,  49  Barb.  146;  Auchmenty  v.  Cox  C.  C.  839. 

Ham,  1  Denio,  495  ;  Wiley  v.  Slater,  *  Supra,  §  79;  R.  v.  Wagstaff,  10 

22  Barb.  506.     In  Wisconsin,  as  to  Cox  C.  C.  580. 

sheep:  Denny  v.  Lenz,  16  Wiscon-  Of    a   recent   trial  involving   this 

sin,  566.  question,  the  London  Times  (Augost, 

But  the  true  view  is  that  the  owner  1874)  thus  speaks :  — 

is  to  be  presumed  to  know  the  vicious-  '*  The  trial  of  Thomas  Hines,  one 

ness  of  the  animal  in  all  cases  where  of  the  sect  known  as   the  '  Peculiar 

it  is  his  duty  to  know  of  such  vicious-  People,'  who  was  brought  before  Bar- 

ness.    Such,  indeed,  is  the  rule  as  to  on  Pigott  yesterday  on  a  charge  'of 

negligence  in  other  analogous  branches  manslaughter,  at  the  central  criminal 

of  the  law.     See  other  cases  in  Whart.  court,  will,  it  may  be  hoped,  be  the 

on  Neg.  §  921-3.     **  By  a  vicious  pro-  last  of  the  class  to  which  it  belongs, 

pensity,"  says  Grover,  J.  (Dickson  v.  The  prisoner  was  accused  of  having 

McCoy,  89  N.  T.  400 ;  see  Keshan  v,  caused  the  death  of  his  child  by  neg- 

Gatcs,  2  N.  Y.  S.  C.  288),  <*is  in-  lecting  to  provide  it  with  necessary 

eluded  a  propensity  to  do  any  act  that  and  proper  food  and  with  medical  at* 

might  endanger  the  safety  of  the  per-  tendance ;   but  there  was  clearly  no 

son  or  property  of  others  in  a  given  ground  for  the  charge  as  far  as  food 

situation  ;  not  such  only  as  would  im-  was  concerned,  and  the  question  of 

pair  the  utility  of  the  animal  for  the  medical  attendance  was  the  only  one 

purposi  for  which  it  is  kept''  left  for  consideration.     The  '  Peculiar 

^  Supra,  §  74 ;  R.  v.  Edwards,  8  C.  People,'    of  whose  other  tenets  we 
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§  182.  To  do  an  act  towards  a  person  who  is  helpless,  which 
naturally  and  ordinarily  leads  to  the  death  of  such  person,  is 
murder,  if  death  or  grievous  bodily  harm  is  intended ;  and 
manslaughter  if  the  act  be  done  negligently.^  Such  being  the 
general  principles  governing  this  branch  of  the  law,  the  following 
iUuBtnitions  may  now  be  noticed :  -        . 

§  133.  Husband  and  wife.  —  A  husband  is  bound  to  afford 
nurture  and  comfort  to  his  wife,  and  if  she  dies  from  the  want 
of  it  he  is  guilty  of  manslaughter ;  ^  though  if  there  is  a  separa- 

tre  ignorant,  bare  rendered  themselves  der  age  was  bound  to  provide,  and  that 

notorioas  on  several  occasions  by  their  there  had  been  such  criminal  neglect 

passive  resistance  to  the    prevailing  on  his  part  as  would  render  him  liable 

custom  of  fending  for  doctors  to  visit  to  legal  penalties. 
and  attend  their  sick.    They  interpret        '*  It  is  a  matter  for  congratulation, 

literally  the  injunction  of  the  Apostle  as  regards  the  liberty  of  the  subject, 

James  to  call  in  the  elders  of  the  that  Baron  Figott,  upon  this  evidence, 

Church  to  pray  and  to  anoint  with  oil,  decided  that  there  was  no  case  to  go  to 

and  they  not  only  interpret  this  injunc-  the  jury,  and  directed  an  acquittal. 

tion  literally,  but  they  regard  it  as  The  learned  baron  said  that  the  pris- 

containing  their  whole  duty  in   the  oner,  *  instead  of  being  guilty  of  cul- 

matter,  and  as  excluding  any  resort  pable  negligence,   appeared  ^to  have 

to  the  aid  of  medicine.     It  was  proved  done  everything  for  the  good  of  his 

that  the  child,  whose  death  was  made  child  according  to   his    lights.      He 

the  subject   of  the  indictment,  was  might  be  a  person  with  narrow  or  pcr- 

taken  ill  at  the  end  of  May,  and  that  verted  views,  and  altogether  mistaken 

he  died  on  the   6th   of  July  follow-  in  his  interpretation  of  the  passage  of 

ing.     No  doctor  was  called  to  him,  Scripture  that  had  been  quoted  during 

nor  was  any  medicine  given ;  but  he  the  trial,'  but  there  was  nothing  to 

was  watched  and  tended  carefully,  was  show  any  neglect  of  duty  on  his  part, 

anointed  and   prayed  over,  and  was  The  common  sense  of  the  public  will 

fed  not  only  with  ordinary  food,  but  heartily  concur  with  this  view  of  the 

also  with  port  wine,  brandy,  arrow-  case,  and  will  perceive  the  impolicy  of 

root,  milk,  and  tea.     The  reason  why  instituting  a  criminal  trial  upon  the 

no  medical  advice  was  sought  was  that  ^  grounds  assigned.     If  the  profession 

lecourae  to  it  is  contrary  to  the  faith  of  a  religious  scruple  against  medical 

of  the  sect,  who  in  such  cases  '  tru^t  aid  were  made  to  cover  neglect  of  other 

in  the  Lord.'     The  medical  evidence  kinds,  then  there  need  be  no  hesitation 

was  to  the  effect  that  the  disease  was  about  punishing  such  conduct  as  an  of- 

of  a  nature  to  have  been  amenable  to  fence;  but  the  medical  art  has  not  yet 

treatment,  and  that  if  a  doctor  had  reached  a  state  in  which  the  mere 

been  called  in,  the    chances  of   the  absence  of  a  doctor  can  be  held  to 

child's  recovery  would  have  been  in-  establish  a  charge  of  manslaughter." 
creased.     It  was  then  contended,  on        ^  R.  v.  Walters,  C.  &  M.  164 ;  R. 

the  part  of  the  prosecution,  that  med-  v.  Smith,  L.  &  C.  607 ;  10  Cox  C.  C. 

ical    attendance   was  a   *  necessary,'  82.     See  infra,  §  858. 
which  the  parent  of  this  child  of  ten-        '  Supra,  §  75. 
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tion  by  mutual  consent,  and  a  separate  maintenance  is  allowed 
to  and  accepted  by  her,  he  is  not  responsible  for  her  death 
from  want,  unless  he  do  some  act  directly  exposing  her  to 
death.  In  a  case  tried  in  England  in  1844,  before  Gumey, 
B.,  this  topic  was  carefully  investigated.  It  appeared  from 
the  evidence  that  the  prisoner  and  the  deceased  were  married, 
and  that  for  about  four  years  previous  to  the  death  of  the  wife, 
which  event  took  place  on  the  24th  November,  1843,  they  had 
separated  by  mutual  consent,  the  prisoner  allowing  her  2«.  6d.  a 
week.  This  sum  had  been  in  general  regularly  paid,  and  the 
last  payment  was  on  the  Sunday  preceding  her  death,  namely, 
the  19Ui  November ;  from  that  day  the  deceased  had  been  ail- 
ing. On  Tuesday,  the  21st  Noyember,  she  was  turned  out  of 
her  lodgings,  being  at  that  time  suffering  from  diarrhoea,  sick- 
ness, and  extreme  pain.  She  proceeded  to  a  surgeon  who  gave 
her  some  medicine.  This  she  took,  which  somewhat  relieved 
her ;  and  the  following  day  she  again  visited  the  surgeon,  who 
gave  her  some  more  medicine,  together  with  a  note  to  the  re- 
lieving oflBcer  of  the  Union.  This  was  never  delivered.  About 
the  middle  of  that  day  she  was  at  the  house  of  a  person  of  the 
name  of  Weller  in  a  state  of  great  illness  and  suffering,  when 
the  prisoner,  her  husband,  passed  by.  Mrs.  Weller  called  him 
in  telling  him  he  must  take  his  wife  away  as  she  could  not  shel- 
ter there.  The  prisoner  replied,  "  Turn  her  out ;  I  won't  be 
pestered  with  her,"  and  then  walked  away.  On  the  night  of 
Wednesday,  which  was  wet  and  dark,  she  was  seen  by  a  police 
constable  wandering  about  seeking  shelter  at  Foot's  Cray.  The 
constable  took  her  to  a  house  where  the  prisoner,  her  husband, 
lodged.  On  calling  him  the  prisoner  came  to  the  window,  when 
the  constable  told  him  of  the  state  of  his  wife,  who  was  ill  and 
without  lodging,  and  expkined  to  him  that  it  was  incumbent 
on  him  to  pix>vide  her  with  lodging  and  relief.  The  prisoner 
answered  that  he  had  no  lodging  for  her,  that  she  was  a  nasty 
beast,  and  that  he  could  not  live  with  her;  and  immediately 
after  he  shut  the  window  and  went  away.  The  constable  would 
not  positively  swear  that  the  prisoner  actually  saw  that  his  wife 
was  there  with  him.  The  deceased  refusing  to  accompany  the 
constable  to  the  station-house  he  left  her.  At  nine  A.  M.  he  sub- 
sequently found  her  sitting  down  in  a  privy,  the  door  of  which 
was  unbolted,  which  was  at  the  back  of  some  houses.    It  was 
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Taining  hard  and  blowing  a  gale  of  wind,  and  she  had  closed  the 
door.  She  appeared  then  ill  and  wet.  At  seven  P.  M^  on  the  follow- 
ing day,  Thursday,  the  deceased  came  to  the  Black  Horse  public- 
house  at  Sidarp,  being  to  all  appearance  very  ill.  The  prisoner 
was  at  the  moment  in  the  public-house  with  some  friends,  and 
when  told  of  the  state  of  his  wife  said,  ^^  She  had  never  been  a 
wife  to  him  for  three  years ;  but  yet,  if  the  landlady  would  af- 
ford her  the  accommodation  of  a  bed  he  would  pay  for  it."  She 
had  already  received  a  bed  from  the  landlady,  for  which  the  de- 
ceased offered  to  pay  her  and  she  went  to  bed.  On  the  next 
morning  (Friday)  the  deceased  was  found  to  be  in  a  dying 
state.  She  expired  before  medical  aid  could  be  procured.  It 
appeared  from  the  post  mortem  examination  which  had  been 
made,  that  the  deceased  was  laboring  under  a  complication  of 
mortal  diseases,  which  must  have  speedily  resulted  in  death. 
The  surgeon  who  opened  the  body  gave  it  as  his  opinion  that 
the  immediate  cause  of  death  was  diarrhoea,  brought  on  by  ex- 
posure to  the  inclemency  of  the  weather ;  and  that  he  consid- 
ered the  period  of  her  existence  had  been  abridged  in  conse- 
quence of  her  not  having  had  shelter  on  Wednesday  night.  In 
his  defence  the  prisoner  stated  to  the  jury  the  causes  which  led 
him  to  separate  from^  the  deceased,  and  said  that  in  a  conversa- 
tion which  he  had  with  Mr.  Wells  on  the  Wednesday,  he  offered 
to  pay  for  whatever  relief  the  parish  might  afford  to  his  wife. 
He  further  added,  that  when  the  constable  called  him  up  on  the 
Wednesday  night,  his  landlord  would  not  allow  him  to  admit  the 
deceased,  but  that  he  then  promised  to  procure  her  a  lodging  on 
the  next  day.  Gurney,  B.  (to  the  jury) :  '*  The  prisoner  stands 
indicted  for  manslaughter.  But  this  manslaughter  wears  a  yery 
different  aspect  from  those  which  ordinarily  come  under  our  no- 
tice. In  the  great  majority  of  cases  the  manslaughter,  indeed, 
I  may  say  in  almost  all  such  cases,  the  death  is  the  result  of 
some  violent  act  done  or  committed.  Here,  however,  the  charge 
is  that  the  prisoner,  being  the  husband  of  the  deceased,  did  wil- 
fully n^lect  to  provide  her  with  proper  shelter,  by  reason  of 
which  her  death  vras  accelerated.  There  are  other  counts  charg- 
ing him  with  neglecting  to  provide  her  with  food,  but  no  evi- 
dence has  been  adduced  in  support  of  them.  But  whether  the 
death  of  the  deceased  was  actually  caused  by  the  act  of  the 
prisoner,  or  was  only  accelerated  by  it,  the  effect  is  the  same  in 
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point  of  law.     If,  notwithstanding  the  nature  and  extent  of  her 
complaints,  she  could  have  liv^  on  till  the  next  month  or  the 
next  week,  and  her  death  prematurely  occurred  on  the  morning 
of  Friday  the  24th  November,  owing  to,  or  by  the  misconduct 
of  the  prisoner  as  laid  in  the  indictment,  then  he  is  amenable  to 
the  law  for  such  misconduct.     It  appears  that  the  prisoner  and 
his  deceased  wife  had  been  separated  for  a  considerable  time, 
and  that  he  had  agreed  to  allow  her  28.  6(2.  a  week.    Though  it 
does  not  distinctly  appear  that  this  sum  was  paid  punctually  every 
week,  still  it  does  appear  that  on  the  Sunday  preceding  her  death 
the  deceased  had  received  the  stipulated  ^um.     There  is,  there- 
fore, presumably  no  ground  for  any  charge  against  the  prisoner 
as  having  caused  her  death  from  want  of  food,  as  the  half-crown 
would  have  supplied  her  from  the  Sunday  till  the  Friday.     The 
charge  against  the  prisoner  appears  to  be  that  he  refused  inten- 
tionally to  provide  her  with  shelter  against  the  inclemency  of 
the  weather,  she  being  at  the  same  period  of  time  in  a  state 
of  disease  progressively  advancing,  then  very  advanced  indeed, 
and  which  no  doubt  would  soon  have  ended  her  sufferings.     For 
the  four  days  preceding  her  death  there  is  evidence  of  her  state. 
[The  learned  baron  here  read  over  his  notes  of  the  evidence.] 
On  the  night  of  Wednesday,  when  the  deceased  was  in  the  privy, 
the  door  was  closed.     The  deceased  was,  therefore,  in  so  far  shel- 
tered from  the  weather,  and  she  requested  the  constable  not  to 
take  her  to  the  station-house,  which  is  a  remarkable  fact,  for  there 
she  would  have  found  both  shelter  and  warmth.     The  facts  that 
particularly  affect  the  prisoner  in  this  case  are,  first,  the  request 
made  to  him  by  Mrs.  Weller  on  Wednesday,  when  she  asked  him 
to  take  care  of  his  wife,  which  he  refused  to  do.      This  refusal 
was  about  mid-day  on  Wednesday,  and  you  have  heard  stated  in 
evidence  the  state  in  which  the  deceased  woman  then  was.     On 
the  Wednesday  evening  in  November,  on  a  cold  and  rainy  night, 
the  constable  knocks  at  the  window  of  the  prisoner's  house,  and 
states  that  his  wife  applies  to  him  for  shelter,  but  he  shuts  the 
window  and  refuses  it.    Such  are  the  facts  of  the  case.  ,You  will 
consider  that  he  had  regularly  paid  her  allowance  to  her,  and 
that  he  might  have  been  compelled  to  pay  her  a  larger  sum  if 
that  had  not  been  sufficient.     Under  ordinary  circumstances  he 
might  have  refused  to  have  anything  to  do  with  her,  but  when 

she  was  ill,  and  without  shelter,  on  a  cold  and  wet  night  in 
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November,  the  question  assumes  a  different  aspect ;  and  it  is  this, 
whether  you  can  certainly  conclude  that  his  refusal  to  give  her 
shelter  at  that  time  had  the  effect  of  causing  her  death  to  occur 
sooner  than  the  event  would  have  happened  in  the  ordinary  prog- 
ress of  the  disease,  —  sooner,  in  a  word,  than  if  such  refusal  had 
not  been  given.  That  is  really  the  question  for  your  considera- 
tion. Many  cases  have  been  decided  on  the  precise  extent  to 
which  a  fadier,  husband,  or  master  is  bound  to  provide  for  his 
child,  wife,  or  servant.  But  in  those  cases  the  parties  were  living 
under  the  roof  of  the  parent,  husband,  or  master,  which  implied 
a  particular  obligation.  But  here  the  circumstances  are  different, 
for  the  parties  were  actually  separated.  Whether  this  circum- 
stance should  take  the  case  out  of  the  ordinary  rule  is  a  point 
which,  if  necessary,  I  will  reserve  for  further  consideration.  But 
I  will  now  take  the  opinion  of  you,  gentlemen  of  the  jury,  as  to 
whether  the  prisoner  did,  on  the  night  of  Wednesday,  refuse  to 
give  his  wife  shelter,  and  whether  his  so  refusing  to  do  so,  and 
leaving  her  in  the  state  of  bodily  disease,  in  which  she  then  was, 
exposed  to  the  inclemency  of  the  weather,  accelerated  her  death. 
It  does  not  appear  in  evidence  that  he  knew  what  her  disease 
was,  or  that  she  was  afflicted  with  that  mortal  illness  under  which 
she  labored,  or  that  she  was  suffering  from  the  diarrhoea  which 
caused  her  death ;  but  he  was,  nevertheless,  informed  that  she  was 
very  ill,  and  had  not  shelter.  If  you  should  be  of  opinion  that 
her  death  was  caused  or  accelerated  by  his  conduct  in  refusing  to 
give  her  shelter,  you  will  say  that  he  is  guilty.  If  on  the  con- 
trary you  entertain  any  doubt  on  this  point,  you  will  acquit  him. 
Various  cases  have  occurred,  and  will,  no  doubt,  occur  again,  in 
which,  though  juries  may  highly  disapprove  of,  and  reprobate  the 
conduct  of  parties,  yet  in  which,  nevertheless,  they  cannot,  with 
safe  consciences,  convict  them  on  a  criminal  charge.*'  The  de- 
fendant was  acquitted.^ 

§  134.  Parent  and  child.  —  So  far  as  concerns  the  neglect  of 
a  mother  to  properly  attend  to  a  bastard  child  after  birth,  stat- 
utes exist  by  which  the  common  law  offence  is  absorbed.  Inde- 
pendent of  these  statutes,  it  may  be  generally  stated  that  for  a 
parent,  having  exclusive  charge  of  an  infant  child,  to  so  culpably 
neglect  it  that  death  ensues  as  a  consequence  df  such  neglect,  is 
manslaughter,  if  death  or  grievous  bodily  harm  were  not  in- 
1  R.  V.  Plammer,  1  C.  &  K.  602.    See  sapra,  §  75 ;  infra,  §  S76-S. 
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tended ;  and  murder  if  there  was  an  intent  to  inflict  death  or 
grievous  bodily  harm.^  To  constitute  murder  there  must  be 
means  to  relieve,  and  wilfulness  in  withholding  relief.^  If  the 
parent  has  not  the  means  for  the  child's  nurture,  his  duty  is  to 
apply  to  the  public  authorities  for  relief ;  and  foilure  to  do  so 
is  itself  culpable  neglect,  wherever  there  are  public  authorities 
capable  of  affording  such  relief.^  Hence  it  is  not  necessary  to 
aver  in  the  indictment  possession  of  means  by  the  parent.^ 

When  a  child  grows  to  sufficient  age  to  be  capable  of  ap- 
plying for  aid  himself,  and  is  at  full  liberty  so  to  do,  then  the 
parent's  neglect  to  supply  his  wants  is  not  the  subject  of  indict- 
ment.*^  Nor  can  the  parent's  conscientious  errors  of  judgment  be 
in  this  way  punished.® 

Much  doubt  exists  as  to  the  legal  obligation  of  a  father  to  sup- 
port an  illegitimate  child,  though  as  to  the  fact  of  the  moral  duty- 
there  can  be  no  question.^  Puffendorf  tells  us^  that  *^  mainten- 
ance is  due  not  only  to  legitimate  children,  but  even  to  incestuous 
issue."  But  be  this  as  it  may,  it  is  clear  that  when  a  party 
assumes  the  guardianship  of  a  child,  whether  as  putative  or  step 
parent,  he  becomes  responsible  for  mismanagement  or  neglect.^ 

A  married  woman,  however,  cannot  be  convicted  of  the  murder 
of  her  illegitimate  child,  three  years  old,  by  withholding  from  it 
proper  food,  unless  it  be  shown  that  her  husband  supplied  her 
with  food  to  give  the  child,  and  that  she  wilfully  withheld  it.^^ 

§  135.  Deserting  children.  —  To  place  a  helpless  infant  child 
in  such  a  position  that  it  cannot  live,  is  murder  if  the  intent  be  to 
kill ;  manslaughter  if  the  desertion  be  negligent. ^^ 

1   Sapra,  §  74 ;  infra,  §  304 ;  R.  v.  ^  Nichols  v,  Allen,  8  C.  &  P.  86. 

Chandler,  Dears.   C.   C.  453;  R.  p.  *  Book  4,  c.  11,  s.  6. 

Mabbett,  ft  Cox  C.  C.  389;  R.  v.  Bubb,  *  Stone  v,  Carr,  8  Esp.  1 ;  Cooper  v. 

4  Cox  C.  C.  455;  R.  p.  Conde,  10  Cox  Martin,  4  East,  77  ;  Williams  r.  Hut^ 

C.  C.  547;  R.  v.  Ryland,  1  L.  R.  C.  chin6on,3  Comst.812;  Sharpp.  Crop- 

C.  99;  10  Cox  C.  C.  569.     See,  how-  sey,  11  Barb.  224;  Murdock  v.  Mur- 

ever,  R.  v.  Knights,  2  F.  &  F.  46.  dock,  7  Cal.  511 ;  Gillett  v.  Camp,  27 

*  R.  V.  Saunders,  7  C.  &  P.  277.  Mo.  541 ;   Hussey  v.  Round  tree.  Bus- 
'  Supra,  §  79;  R.  p.  Mabbett,  5  Cox  bee  Law  (N.  C),  110 ;  Lantz  v.  Frey, 

C.  C.  389;  R.  v.  Bubb,  4  Cox  C.  C.  455.  14  Penn.  St  201 ;  Davis  t.  Goodenow, 

«  R.  p.  Kyland,  1  L.  R.  99 ;  10  Cox  27  Yt.  715;  Brush  y.  Blanchard,  18 

C.  C.  569.  HI.  46 ;  Schouler  Dom.  Rel.  378. 

B  Supra,  §   78;   R.  p.  Shepherd,  9  »  R.  p.  Saunders,  7  C.  &  P.  277. 

Cox  C.  C.  123;  L.  &  C.  147.  ^  R.  p.  Walters,  C.  &  M.  164;  R. 

•  Supra,  §  79,  131.  v.  Ridley  2   Camp.  640,  658;   R.  v. 
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CHAP.  IV.]  BY  MASTER.  [§  137. 

§  186.  Mtuter^and  apprentice.  — So  also  as  to  the  relation  of 
master  and  apprentice.^  Thus,  where  the  prisoner,  upon  his  ap- 
prentice retnniing  to  him  from  BrideweU,  whither  he  had  been 
sent  for  misbehavior,  in  a  filthy  and  distempered  condition,  did 
not  take  that  care  of  him  which  his  situation  required  ;  and  the 
death  of  the  apprentice,  in  the  opinion  of  the  medical  witnesses, 
was  probably  occasioned  by  his  ill-treatment  in  Bridewell,  and 
the  want  of  care  when  he  went  home,  they  thinking  that  if  he 
had  been  properly  treated  when  he  came  home,  he  might  have 
recovered;  the  court,  under  these  circumstances,  left  it  to  the 
jury  to  consider,  whether  the  death  of  the  apprentice  was  occa- 
sioned  by  the  ill-treatment  he  received  from  his  master  after  re- 
taming  from  Bridewell,  and  whether  that  ill-treatment  amounted 
to  evidence  of  malice ;  in  which  case  they  were  to  find  him  guilty 
of  murder.^  And  it  is  now  held  that  the  same  principle  applies 
to  the  withholding  of  prop&r  food,  so  that  death  ensues.  Thus, 
in  a  modem  case,  it  appeared  that  the  prisoners,  who  were  a 
husband  and  wife,  had  used  the  deceased,  who  was  their  appren- 
tice, in  a  most  cmel  and  barbarous  manner,  and  had  not  provided 
him  with  su£5cient  food  and  nourishment ;  but  the  surgeon  who 
opened  the  body  deposed  that  in  his  judgment  the  boy  died  from 
debility,  and  for  want  of  proper  food  and  nourishment,  and  not 
from  the  wounds,  &c.,  which  he  had  received.  The  court  was  of 
opinion  that  the  case  was  defective  as  to  the  wife,  as  it  was  not 
her  duty  to  provide  the  apprentice  with  sufficient  food  and  nour- 
ishment, she  being  the  servant  of  her  husband,  and  so  directed 
the  jury,  who  acquitted  her ;  the  husband,  however,  was  found 
guilty  and  executed.^  Tet,  supposing  the  apprentice  was  capable 
of  applying  elsewhere  for  aid,  or  for  release  from  bis  indentures^ 
the  master,  on  the  principles  already  stated,  would  not  be  liable 
for  the  homicide,  unless  it  should  appear  that  the  deceased  was 
prevented  by  fear  of  violence,  or  other  drcumstasices,  from  ap- 
plying for  such  relief.^ 

§  187.   A  master  is  certainly  liable  to  the  apprentice  for 
damages,  if  the  latter  suffers  from  want  of  proper  medicines  or 

Waters,  T.  &  M.  57 ;  1  Den.  CO.        *  R.  v.  Sqmre,  1  Bass,  on  Cr.  491. 
85€;  2  C.  &  K.  SS4 ;  R.  V.  Fhilpoit,     See  R.  v.  Bidlej,  8  Camp.  650. 
Dears.  C.  C.  179;  6  Cox  C.  0. 140.  4  Anon.  6  Cox  C.  a  279.    See  su- 

^  See  supra,  §  74.  pra,  §  78. 

>  Selfs  case,  1  East  P.  C.  226 ;  1 
Leach  C.  C.  137. 
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§  139.]  NEGLIGENT  HOMICIDE  :  [CHAP.  IV. 

attendance.^  Supposing  the  apprentice  to  be  sick,  and  anable  to 
apply  for  aid  himself,  or  to  be  preyented  in  any  way  from  making 
such  application  by  the  master,  a  criminal  prosecution  may  be 
maintained  for  such  neglect.^ 

§  138.  In  an  English  prosecution,  the  first  count  of  the  indict- 
ment alleged  that  the  deceased  was  the  apprentice  of  the  pris- 
oner, and  that  it  was  his  duty  to  provide  sufficient  food  for  her  as 
such  apprentice,  and  that  he  neglected  to  do  so,  &c.,  by  means  of 
which  she  died ;  and  in  another  count  it  was  alleged  that  the 
deceased  was  the  servant  of  the  prisoner,  and  that  it  was  his  duty 
to  provide  her  with  food,  &o.  An  invalid  indenture  of  appren- 
ticeship was  put  in,  and  it  appeared  that  the  deceased  had  always 
been  treated  as  an  apprentice  by  the  prisoner,  and  had  performed 
such  duties  as  an  apprentice  would  have  performed,  but  the  pris- 
oner being  a  farmer,  these  duties  were  the  same  as  those  per- 
formed by  ordinary  farmers^  servanteT.  It  was  objected  that  the 
first  count  was  not  proved,  as  the  indenture  was  invalid;  and  that 
the  relation  of  master  and  servant  never  existed,  for  an  invalid 
contract  of  apprenticeship  could  not  be  converted  into  a  hiring 
and  service ;  that  the  foundation  of  this  indictment  was  that  the 
prisoner  was  legally  bound  to  provide  maintenance  for  the  de- 
ceased, and  here  it  was  clear  he  could  neither  have  been  com- 
pelled to  support  her  as  an  apprentice  or  as  a  servant.  But  it  was 
held  that  the  prisoner  having  treated  the  deceased  as  his  servant, 
could  not  turn  round  and  say  she  was  not  his  servant  at  all.^ 

Where  one  count  stated  that  the  deceased  was  the  appren- 
tice of  the  prisoner,  and  that  it  was  his  duty  to  provide  the  de- 
ceased with  proper  and  necessary  nourishment,  medicine,  med- 
ical care  and  attention,  and  charged  the  death  to  be  from  neglect ; 
and  a  second  coimt  averred  that  the  deceased,  **  so  being  such 
apprentice  as  aforesaid,"  was  killed  by  the  prisoner  by  over-work 
and  beating ;  and  the  only  evidence  given  to  show  that  the 
deceased  was  an  apprentice  was,  that  the  prisoner  had  stated 
that  he  was  an  apprentice ;  Pattesou,  J.,  held  that  there  was 
sufficient  evidence  to  support  the  second  count,  but  not  the  first.^ 

§  189.  Matter  arid  servant.  —  A  master  is  not  ordinarily  crim- 
inally responsible  for  a  servant's  death  on  the  ground  that  the 

>  Sellen  v.  Norman,  4  C.  &  F.  SO;        '  R.  v.  Davies,  1  Russ.  on  Cr.  491. 
R.  r.  Smith,  S  C.  &  P.  158.  «  R.  p.  Crumpton,  1  C.  &  M.  597. 

*  R.  V.  Smith,  8  C.  &  F.  153. 
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CHAP.  lY.]  BT  JAILER,  KEEPEB,  OR  GUARDIAN.  [§  140. 

death  would  not  have  oocorred  if  the  seryant  had  been  properly 
cared  for  by  the  master.^  But  it  is  otherwise  where  the  servant 
is  in  such  a  state,  when  under  the  master's  power,  as  to  be  unable 
to  apply  elsewhere  for  help.^ 

§  140.  JailerSj  alm%K(m%e  keepers,  and  other  guardians,  — 
Whoeyer  assumes  the  ezclusive  charge  of  a  helpless  person  is  in- 
dictable for  manslaughter  if  he  cause  the  death  of  such  person  by 
withholding  the  necessaries  of  Ufe.  This  rule  undoubtedly  ap- 
plies to  jailers  and  almshouse  keepers,  and  persons  undertaking 
the  voluntary  charge  of  lunatics.^  It  has  been  correctly  extended 
in  England  to  a  person  who  undertakes  the  exclusive  nursing  and 
care  of  another,  who  is  sick  or  otherwise  helpless.  An  indict- 
ment for  murder  stated  that  the  deceased  was  of  great  age,  and 
was  residing  in  the  house  and  under  the  care  and  control  of  the 
prisoner,  and  that  it  was  his  duty  to  take  care  of  and  find  her 
sufficient  meat,  &c.,  and  then  alleged  her  death  to  have  been 
caused  by  confining  her  against  her  will,  and  not  providing  l^er 
with  meat  and  other  necessaries.  It  appeared  that  she  was 
seventy-four  years  of  age,  and  that  upon  iiie  death  of  her  sister, 
with  whom  she  had  liv^,  the  prisoner,  who  attended  the  funeral, 
took  the  deceased  home  with  him,  saying  she  waB  going  home 
to  live  with  him  till  affairs  were  settled,  and  he  would  make  • 
her  happy  and  comfortable  ;  and  on  another  occasion  the  prisoner 
bad  said  that  in  consideration  of  a  trahsaction,  which  he  men- 
tioned, he  had  undertaken  to  keep  the  deceased  comfortable  as 
long  as  she  lived.  When  the  deceased  first  went  to  the  prisoner's 
a  servant  was  kept,  and  the  deceased  lodged  in  the  back  parlor ; 
afterwards  she  was  removed  into  the  kitchen.  After  some  time 
no  servant  was  kept,  and  the  deceased  was  waited  on  by  the  pris- 
oner and  his  wife,  and  sh^  remained  locked  in  the  kitchen  alone, 
sometimes  by  the  prisoner  and  sometimes  by  his  wife,  for  hours 
together ;  and  on  several  occasions  had  complained  of  being  con- 
fined ;  in  the  cold  weather  no  fire  was  discernible  in  the  kitchen, 
and  for  some  time  before  her  death,  the  deceased  was  continually 
locked  in  the  kitchen,  and  not  out  of  it  at  all.  An  undertaker's 
man  stated  that,  from  the  appearance  of  the  body,  he  thought  she 

1  R.  V.  Smith,  S  C.  &  P.  15S.  C.  C.  449;  R.  v.  Treeve,  2  East  P.  C. 

<  R.  V.  Smith,  L.  &  C.  607 ;  10  Cos    821 ;  R.  v.  Warren,  R.  &  R  C.  C. 
C.  C.  82.    See  Anon.  5  Cox  C.  C.  279.    48  n;  R.  v.  Booth,  R.  &  R.  C.  C.  47  n, 
'  R.  V.  Porter,  L.  &  C.  894 ;  9  Cox    and  other  cases  cited  supra,  §  76. 
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had  died  from  want  and  starvation.  A  surgeon  proved  that  the 
immediate  cause  of  death  was  water  on  *the  brain  ;  that  the  ap- 
pearance of  all  parts  of  the  body  betokened  the  want  of  proper 
food  and  nourishment,  and  that  there  was  great  emaciation  of  the 
body,  and  that  the  water  on  the  brain  might  have  been  produced 
by  exhaustion.  Patteson,  J. :  **  If  the  prisoner  was  guilty  of  wil- 
ful neglect,  so  gross  and  wilful  that  you  are  satisfied  he  must  have 
contemplated  the  death  of  the  deceased,  then  he  will  be  guilty  of 
murder ;  if,  however,  you  think  only  that  he  was  so  careless  that 
her  death  was  occasioned  by  his  negligence,  though  he  did  not 
contemplate  it,  he  will  be  guilty  of  manslaughter.  The  cases 
which  have  happened  of  this  description  have  been  generally 
cases  of  children  and  servants,  where  the  duty  has  been  ap- 
parent. This  is  not  such  a  case ;  but  it  will  be  for  you  to  say 
whether,  from  the  way  in  which  the  prisoner  treated  her,  he  had 
not  by  way  of  contract,  in  some  way  or  other,  taken  upon  him 
the  performance  of  that  duty,  which  she  from  age  and  infirmity 

was  incapable  of  doing This  is  the  evidence  on 

which  you  are  called  to  infer  that  the  prisoner  undertook  to  pro- 
vide the  deceased  with  necessaries ;  and  though,  if  he  broke  that 
contract,  he  might  not  be  liable  to  be  indicted  during  her  life,  yet 
if  by  his  negligence  her  death  was  occasioned,  then  he  becomes 
criminally  responsible."  ^  But  it  is  necessary  that'  the  guardian- 
ship shoidd  be  exclusive.^  And,  as  has  been  already  seen,^  a 
brother,  omitting  to  supply  his  idiot  brother  with  food,  is  not,  in 
default  of  proof  of  such  ezclusiveness,  indictable  for  the  omis- 
sion.^   It  is  otherwise  if  the  control  be  exclusive  and  absolute.^ 

X.    MEDICAL  MEN. 

§  141.  Negligence  in  eueh  to  omit  euttomary  eare.  —  A  physi- 
cian, who  professes  to  be  and  is  called  in  as  such,  is  bound  to  apply 
to  his  patient  the  care  and  skill  which  good  physicians  of  his  par- 
ticular school  are  accustomed  to  apply  under  similar  circum- 
stances.^ 

§  142.  Medical  man  must  he  competent  according  to  the  echod 

^  R.  V.  Marriott,  8  C.  &  P.  425,—  *  B.  v.  Porter,  L.  k  C.  894;  9  Cox 

Patteaon,  J.              '  C.  C.  449 ;  B.  v.  Edwards,  8  C.  &  P. 

*  R.  V.  Pelham,  8  Q.  fi.  959.  611.     Sapra,  §  73-4. 

<  Supra,  §  74.  •  Whart  on  Neg.  f  780. 
«  B.  V.  Snuth,  2  C.  &  P.  449. 
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CHAP.  IV.]  BY  MEDICAL  MEN.  [§  143. 

he  prof  69969.  —  He  is  a  specialist,  bat  a  specialist  only  in  the  kind 
of  practice  he  professes.  Thns  a  botanic  physician,  employed  as 
such,  is  ganged  according  to  the  botanic  system,^  and  a  homoeo- 
pathic physician  according  to  the-  homoeopathic  system.^ 

§  148.  Se  19  not  re9pon9ible  for  hone9t  m%9take9  or  imperfection9 
in  dUehargt  of  duty  9ueh  tu  are  incident  to  all  good  practitionere 
and  are  eon9i9tent  with  the  ekUl  and  care  good  praetitionere  are^ 
under  the  circumstancee^  accustomed  to  exercise.  —  If  he  were, 
there  is  scarcely  a  death  for  which  the  attending  physician  could 
not  be  convicted  of  manslaughter.  According  to  the  well  known 
axiom,  imperitia  is  to  be  imputed  as  negligentia  ;  but  who,  in  a 
science  so  vast,  so  complicated  in  its  connections,  so  uncertain  in 
its  boundaries,  so  fluctuating  in  its  standards,  so  manifold  in  its 
schools,  can  divest  himself  of  the  charge  of  imperitia  levissima  t 
Is  there  not  some  recess  of  information  to  which  he  has  not  pene- 
trated, some  remedy  which  he  has  not  tested,  some  particular  pos- 
sible line  of  practice  with  which  he  has  not  familiarized  himself  ? 
So  also  with  regard  to  the  mechanism  of  his  practice.  Is  there  not 
some  instrument,  if  the  case  be  one  in  which  instrument  are 
required,  which  might  aid  the  patient,  but  which  he  has  not  pro- 
cured ?  '  Is  there  not  some  new  mode  of  nursing  by  which  pain 
could  be  mitigated  and  recovery  hastened,  but  which  he  has  not 
applied?  And  then,  once  more,  with  regard  to  his  personal 
attendance.  It  is  possible  for  a  physician  never  to  leave  a  partic- 
ular patient ;  and  in  such  case,  if  he  leave  the  patient,  and  mis- 
chief thereby  ensue,  he  is  guilty  of  culpa  levissima.  It  is  no 
use  to  say  in  jeply  that  if  he  gives  aU  his  time  to  one  patient 
he  can  give  no  time  at  all  to  other  patients.  Undoubtedly  by 
thus  utterly  neglecting  his  other  patients  he  would  be  guilty  of 
culpa  lata  towards  them ;  but  unless  he  was  thus  guilty  of  culpa 
lata  to  them,  he  would  be  guilty  of  culpa  levissima  to  the  patient 
whom  he  thus  temporarily  left.  In  other  words,  he  must  be 
guilty  of  culpa  levissima  to  each  of  his  patients  if  he  is  a  physi- 
cian in  general  practice ;  yet,  unless  he  be  a  physician  claiming 
to  practise,  he  cannot,  on  the  grounds  heretofore  specified,  be 
chaiigeable  even  with  culpa  levis.  The  only  relief  from  this 
absurdity  is  by  rejecting  the  doctrine  of  culpa  levissima^  and 
holding  the  physician  epeciaUy  Uable,  as  is  the  mandatary  and 

1  Bonnuut  v.  Woods,  1  Iowa,  441.  *   Corsi   v.   Maretzek,   4   E.    D» 

Smith,  1. 
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agent,  only  for  culpa  levis  ;  L  e.  the  lack  of  that  diligence  which 
would  be  exhibited  by  good  physicians  of  the  school  and  spe- 
cialty with  which  he  connects  himself,  when  practising  in  a  case 
similar  to  that  under  inyestigation.^  He  must  familiarize  him- 
self with  the  literature  of  his  profession,  but  this  must  be  accord- 
ing to  the  opportunities  of  his  place.*  If,  however,  he  does  not 
possess  the  skill  or  apply  the  care  usual  among  good  practitioners 
under  the  circumstances,  and  his  patient  dies  in  consequence  of 
his  neglect,  then  he  is  chargeable  with  manslaughter.^ 
The  burden  is  on  the  prosecution  to  prove  negligence.^ 
§  144.  Not  respormble  \f  patient  was  direct  cause  of  injury. — 
If  the  patient,  by  refusing  to  adopt  the  remedies  of  the  physician, 
frustrates  the  latter's  endeavors,  or  if  he  aggravates  the  case  by  his 
misconduct,  he  cannot  charge  to  the  physician  the  consequences 
due  distinctively  to  himself.^  At  the  same  time  we  must  remem- 
ber, to  adopt  the  language  of  Chapman,  C.  J.,  that  **  a  physician 

^  Whart  on  Neg.  citing  Simons  v.  ing  regard  to  the  improvements  and 

Henry,  39  Me.  185  ;  Leighton  v.  Sar-  advanced  state  of  the  profession  at  the 

gent,   7    Foster,  460;    Carpenter    v.  time; "  and  it  was  held  6y  a  majority- 

Blake,  6   Barb.  488 ;  McCandiess  v.  of  the  supreme  court,  that  a  physician 

McWha,  22  Penn.  St.  261;  Tefft  v.  or  surgeon  was  bound  only  to  ezer- 

Wilcox,  6  Kans.  46 ;  Ritchey  v.  West,  cise  ordinary  skill  and  diligence,  the 

23  III.  885  ;  McNevins  v.  Lowe,  40  111.  average  of  that  possessed  by  the  pro- 

210;  Heath  v.  Gilson,  8  Oregon,  64 ;  fession  as  a  body,  and  not  of  the 

Hancke  v.  Hooper,  7  C.  &  P.  81.    See  thoroughly  educated  only.    Smothers 

2  Wh.  &  St.  Med.  J.  §  1090-91.  v.  Hanks,  84  Iowa,  287,  Beck,  C.  J., 

*  Carpenter  v.  Blake,  -ul  supra.  dissenting.    But  the  true  rule  is,  not 

In  McCandiess  v.  McWha,  22  Penn.  what  the  average  of  a  profession  would 

St  261,  although  there  is  much  said  do,  but  what  an  inteUigent,  responsi- 

by  Judge  Lewis  inconsistent  with  this  ble,  and  respectable  member  of  the 

view,  the  law,  as  stated  by  Woodward,  profession  would,  under  the  circum- 

J.,  and  Black,  C.  J.,  is  that  a  physi-  stances,  do. 

cian  is  liable  only  for  such  skill  and  '  R.  o.  Spiller,  5  Car.  &  P.  888 ;  R. 

diligence  as  are  ordinarily  exercised  p.  Senior,  1  Mo.  C.  C.  846 ;  R.  o,  WU- 

in    his    profession.     "  Extraordinary  liamson,  8  C.  &  P.  685 ;  Webb's  case, 

skill,  such  as  belongs  only  to  a  few  1  M.  &  R.  405 ;  R.  v.  Long,  4  C.  &  P. 

men  of  rare  genius  and  endowments,"  898;  R.  v.  Whitehead,  8  C.  &  K.  202. 

is  not   required,    '*  but    that  degree  See  R  v.  Chamberlain,  10  Cox  C.  C. 

which   ordinarily    characterizes    the  486 ;  R  v.  Markuss,  4  F.  &  F.  856 ; 

profession."    In  Iowa,  in  1872,  it  was  R.  v,  Macleod,  12  Cox  C.  C.  534 ;  2 

held  error  to  charge  the  jury  that  a  Wh.  &  St.  Med.  J.  §  1058. 

physician  was  bound  to  exercise  such  ^  R  v.  Bull,  2  F.  &  F.  201  ;  R.  v. 

reasonable  skill  and  diligence  as  are  Spencer,   10  Cox  C.  C.  525. 

ordinarily  exercised  in  the  profession  5  McCandiess  v.  McWha,  22  Penn. 

by  thoroughly  educated  surgeons,  hav-  St.  261 ;  S.  C  25  Penn.  St.  95. 
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may  be  called  to  prescribe  for  cases  which  originated  in  the  care- 
lessness of  the  patient ;  and  though  such  carelessness  would 
remotely  contribute  to  the  injury  sued  for,  it  would  not  relieve 
the  physician  from  liability  for  his  distinct  negligence,  and  the 
separate  injury  occasioned  thereby.  The  patient  may  also,  while 
he  is  under  treatment,  injure  himself  by  his  own  carelessness ; 
yet  he  may  recover  of  the  physician  if  he  carelessly  or  unskil- 
fully treats  him  afterwards,  and  thus  does  him  a  distinct  in- 
jury." 1 

§  145.  No  difference  between  licenced  and  unlicensed  prac- 
tiUaner.  —  It  was  once  said  in  England,  that  if  a  physician  or 
surgeon  give  his  patient  a  potion  or  plaster,  intending  to  do  him 
good^  and,  contrary  to  the  expectation  of  such  physician  or  sur- 
geon, it  kills  him,  this  is  neither  murder  nor  manslaughter,  but 
misadventure.*  It  was  then  held  that  if  the  medicine  were  ad- 
ministered or  the  operation  performed  by  a  person  not  being  a 
regular  physician  or  surgeon,  the  killing  would  be  manslaughter 
at  the  least.^  Thus,  in  a  case  decided  in  1829,  where  the  prisoner 
was  indicted  for  manslaughter,  it  appeared  that  the  deceased  had 
been  discharged  from  the  Liverpool  Infirmary  as  cured,  after  un- 
dergoing saUvation,  and  was  recommended  to  go  for  an  emetic,  to 
get  the  mercury  out  of  his  bones,  to  the  prisoner,  an  old  woman 
who  occasionally  dealt  in  medicines,  and  she  gave  him  a  solution 
of  white  vitriol  or  corrosive  sublimate,  one  dose  of  which  caused 
his  death.  She  said  she  had  received  the  mixture  from  a  person 
who  came  from  Ireland.  Bayley,  J.,  said :  ^^  I  take  it  to  be  qpite 
dear  that  if  a  person,  not  of  medical  education,  in  a  case  where 
professional  aid  might  be  obtained,  undertakes  to  administer 
medicine  which  may  have  a  dangerous  effect,  and  thereby  occa- 
sions death,  such  person  is  guilty  of  manslaughter.  He  may 
have  no  evil  intention,  and  may  have  a  good  one ;  but  he  has  no 
right  to  hazard  the  consequence  in  a  case  where  medical  assist- 
ance may  be  obtained;  if  he  does  so  it  is  at  hid  peril.  It  is 
immaterial  whether  the  person  administering  the  medicine  pre- 
pares it  or  gets  it  from  another."  ^ 

§  146.  But  the  EngHsh,  and  as  will  presently  be  seen,  the 
American  law  now  is,  that  the  want  of  a  degree  (unless  there 

^    Chapman,    C.   J.,    Hibbard    v.        '  Bdt.  c.  5;  4  Inst.  251. 
Thompson,  109  Mass.  28S.  ^  R.  v.  Simpson,  Willcock*i  L.  Med. 

*  4  Black.  Com.  197 ;  1  Hale,  429.      Prof.  Append.  227. 

108 


§  146.]  KEGLIGENT  HOMICIDE  :  [CHAP.  IV. 

be  a  special  statute  on  the  subject)  adds  nothing  to  the  grade 
of  the  offence  if  there  be  a  band  fide  and  honest  attempt  by  the 
defendant  to  do  his  best.  Thus,  where  in  a  prosecution  for  mal- 
practice it  was  proposed  to  show  that  the  prisoner  had  had  a  reg- 
ular medical  education,  and  that  a  great  number  of  cases  had 
been  successfully  treated  by  him,  Hullock,  B.  (stopping  the 
case),  said :  ^^  This  is  an  indictment  for  manslaughter,  and  I  am 
really  afraid  to  let  the  case  go  on  lest  an  idea  should  be  enter- 
tained that  a  man's  practice  may  be  questioned  whenever  an 
operation  fails.  In  this  case  there  is  no  evidence  of  the  mode 
in  which  this  operation  was  performed ;  and  even  assuming  for 
the  moment  that  it  caused  the  death  of  the  deceased,  I  am  not 
aware  of  any  law  which  says  that  this  party  can  be  found  guilty 
of  manslau^ter.  It  is  my  opinion  that  it  makes  no  difference 
whether  the  party  be  a  regular  or  irregular  surgeon ;  indeed^  in 
remote  parts  of  the  country  many  persons  would  be  left  to  die 
if  irregular  surgeons  were  not  aUowed  to  practise.  There  is  no 
doubt  that  there  may  be  cases  where  both  regular  and  irregular 
surgeons  might  be  liable  to  an  indictment,  as  there  might  be 
cases  where,  from  the  manner  of  the  operation,  even  malice 
might  be  inferred.  AU  that  the  law  books  i  have  said  has  been 
read  to  you,  but  they  do  not  state  any  decisions,  and  their  silence 
in  this  respect  goes  to  show  what  the  uniform  opinion  of  lawyers 
has  been  upon  this  subject.  As  to  what  is  said  by  Lord  Coke, 
he  merely  details  an  authority,  a  very  old  one,  without  express- 
ing^ either  approbation  or  disapprobation ;  however,  we  find  that 
Lord  Hale  has  laid  down  what  is  the  law  on  this  subject.  That 
is  copied  by  Mr.  J.  Blackstone,  and  no  book  in  the  law  goes  any 
further.  It  may  be  that  a  person  not  legally  qualified  to  prac^ 
tise  as  a  surgeon  may  be  liable  to  penalties,  but  surely  he  cannot 
be  liable  to  an  indictment  for  felony.  It  is  quite  clear  you  may 
recover  damages  against  a  medical  man  for  want  of  skill ;  but 
as  my  Lord  Hale  ^  says,  *  God  forbid  that  any  mischance  of  this 
kind  should  make  a  person  guilty  of  murder  or  manslaughter.' 
Such  is  the  opinion  of  one  of  the  greatest  judges  that  ever 
adorned  the  bench  of  this  country ;  and  his  proposition  amounts 
to  this :  that  if  a  person,  bond  fide  and  honestly  exercising  his 
best  skill  to  cure  a  patient,  performs  an  operation  which  causes 

^  4  Bl.  Com.  197;   1  Hale  F.  C.        *  1  Hale  P.  C.  429. 
429  ;  4  Inst.  251. 
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a  patient's  death,  he  is  not  guilty  of  manslaughter.  In  the 
present  case  no  eyidenoe  has  been  given  respecting  the  opera- 
tion itself.  It  might  have  been  performed  with  the  most  proper 
instrument  and  in  the  most  proper  manner,  and  yet  might  have 
failed.  Mr.  L.  has  himself  told  us  that  he  performed  an  opera- 
tion, the  propriety  of  which  seems  to  have  been  a  sort  of  vexata 
quaestio  among  the  medical  profession;  but  still  it  would  be 
most  dangerous  for  it  to  get  abroad,  that,  if  an  operation  per- 
formed either  by  a  licensed  or  unlicensed  surgeon  should  fail, 
tiiat  surgeon  would  be  liable  to  be  prosecuted  for  manslaugh- 
ter." ^ 

§  147.  Varying  but  slightly  from  this  case  is  one  of  about  the 
same  date,  in  which  Lord  Ellenborough  told  the  juiy :  ^*  To 
substantiate  that  chai^,  the  prisoner  must  have  been  guilty  of 
criminal  misconduct,  arising  either  from  the  grossest  ignorance, 
or  the  most  criminal  inattention.  One  or  other  of  these  is  nec- 
essary'  to  make  him  guilty  of  that  criminal  negligence  and  mis- 
conduct, which  is  essentisd  to  make  out  a  case  of  manslaughter. 
It  does  not  appear  that  in  this  case  there  was  any  want  of  atten- 
tion on  his  part ;  and  from  the  evidence  of  the  witnesses  on  his 
behalf,  it  appears  that  he  had  delivered  many  women  at  differ- 
ent times,  and  from  this  he  must  have  had  some  degree  of  skill."  ^ 

§  148.  It  is  obvious  that  the  position  just  taken  depends  upon 
the  honesty  and  bona  fides  of  the  practitioner.  Where,  however, 
he  ia  pursuing  a  plan  of  bold  imposture,  the  case  is  otherwise, 
and  this  whether  he  be  with  or  without  a  degree.  The  cases 
that  come  nearest  to  the  application  of  this  doctrine  (though  the 
circumstances  did  not  directly  evolve  it)  are  those  of  St.  John 
Long  in  England,  and  Thompson  in  this  country.  Two  prose- 
cutions against  the  former  are  reported.  The  first  was  on  an 
indictment  for  manslaughter  by  feloniously  rubbmg,  sponging, 
and  washing  Miss  C.  with  a  certain  inflammatory  and  dangerous 
liquid.  It  appeared  that  two  of  her  family  had  died  of  consump- 
tion, but  that  she  had  enjoyed  good  health  till  her  mother,  Mrs. 
C,  hearing  of  an  assertion  of  the  prisoner  that  unless  Miss  C. 

^  R.  V.  Van  Butchell,  8  C.  &  F.  629,  attended  the  deceased  in  seven  pre- 

— coram  Htdlock,  B.,  and  Littledale,  vious  confinements  with  perfect  snc- 

J.     Verdict,  not  guilty.  cess,  and  that  the  deceased  wished 

'  B.  V.  Williamson,  8  C.  &  P.  685.  him  to  attend  her  in  her  last  confine- 
In  addition  to  the  facts  ahove  stated,  ment. 


it  was  prored  that  the  prisoner  had 
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put  herself  under  his  care  she  would  die  of  consumption  in  two 
or  three  months,  placed  her  under  his  charge.  The  prisoner  was 
accustomed  to  rub  a  mixture  on  different  parts  of  the  bodies  of 
his  patients,  and  this  had  been  applied  to  Miss  C.  on  the  3d  of 
August  by  the  prisoner's  servant,  and  by  his  direction.  On  Fri- 
day, the  18th  of  August,  a  witness  went  with  Miss  C.  to  the  pris- 
oner's, respecting  a  wound  on  her  back,  and  Miss  C.  then  ^^  in- 
haled ; "  on  the  next  day  the  prisoner  examined  her  back,  and 
said  it  was  in  a  beautiful  state,  and  that  he  would  give  one  hun- 
dred guineas  if  he  could  produce  a  similar  wound  on  tke  persons 
of  some  of  his  patients.  His  attention  being  directed  to  a  part 
of  the  wound  which  was  of  a  darker  appearance,  he  stated  that 
this  proceeded  from  the  inhaling,  and  that  unless  those  appear- 
ances were  produced  he  could  expect  no  beneficial  result.  The 
wound  at  this  time  was  about  five  or  six  inches  square.  Miss  C. 
was  suffering  much  from  sickness,  and  the  prisoner  said  that  it 
was  of  no  consequence,  but  on  the  contrary,  a  benefit ;  and  that 
those  symptoms,  combined  with  the  wound,  were  a  proof  that 
his  system  was  taking  due  effect.  On  Sunday,  the  15th,  Miss  C. 
haying  got  worse,  the  prisoner  said  that  in  two  or  three  days  she 
would  be  better  in  health  than  she  had  ever  been  in  her  life,  and 
spoke  very  confidently  that  the  result  of  his  system  would  pro- 
long her  life,  and  that  no  person  could  be  doing  better  than  she 
was.  At  this  interview  the  wound,  which  had  extended,  was 
shown  to  the  prisoner.  At  the  same  time  he  was  desired  to  do 
something  to  stop  the  sickness,  but  he  said  he  had  a  remedy  in 
his  pocket,  which  he  would  not  apply,  as  he  knew  the  sickness 
had  been  beneficial ;  and  he  also  stated  on  that  day,  and  on  Mon- 
day, the  16th,  that  Miss  C.  was  doing  uncommonly  well.  On 
Tuesday,  the  17th,  she  died.  An  eminent  surgeon  proved  that 
on  the  Monday  her  back  was  extensively  inflamed  as  large  as  a 
plate,  and  in  the  centre  was  a  spot  as  ^lai^  as  the  palm  of  the 
hand,  black  and  dead,  and  in  a  mortified  state,  and  he  thought 
that  some  very  powerfully  stimulating  liniment  had  been  applied 
to  her  back ;  that  applying  a  lotion  of  a  strength  capable  of  caus- 
ing the  appearances  he  saw,  to  a  person  of  the  age  and  constitu- 
tion of  the  deceased,  if  in  perfect  health,  was  likely  to  damage 
the  constitution  and  produce  disease  and  danger.  The  appe^ar- 
ances  on  the  back  were  quite  sufficient  to  account  for  her  death. 
On  the  most  careful  examination  of  the  body,  after  death,  no 
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latent  disease  or  seeds  of  disease  were  disooYered.  It  was  sub- 
mitted for  the  defence  that,  in  point  of  law,  this  was  nothing 
like  a  case  of  manslaughter,  and  1  Hale  P.  C.  429 ;  4  Bl.  C.  b. 
4,  c.  14 ;  and  Rex  t;.  Van  Butchell,  were  cited  and  relied  on.  The 
learned  judges  who  sat  in  the  case  at  first  differed  in  opinion. 
Park,  J.  A.  J.,  said :  *^  I  am  in  this  difficulty :  I  haye  an  opinion, 
and  my  learned  brother  differs  from  me ;  I  must,  therefore,  let 
the  case  go  to  the  jury."  Garrow,  B. :  "  In  Rex  v.  Van  Butchell, 
the  learned  judge  had  very  good  ground  to  stop  the  case,  as  there 
was  no  evidence  as  to  what  had  been  done.  I  make  no  distinc- 
tion between  the  case  of  a  person  who  consults  the  most  eminent 
physician,  and  the  cases  of  those  whose  necessities  or  whose  folly 
may  carry  them  into  any  other  quarter.  It  matters  not  whether 
the  individual  consulted  be  the  President  6l  the  College  of  Phy- 
sicians, the  President  of  the  College  of  Surgeons,  or  the  humblest 
bone-setter  of  the  village ;  but  be  it  the  one  or  the  other,  he 
ought  to  bring  into  the  case  ordinary  care,  skill,  and  diligence. 
Why  is  it  that  we  convict  in  cases  of  death  by  driving  carriages  ? 
Because  the  parties  are  bound  to  have  skill,  care,  and  caution. 
I  am  of  opinion  that  if  a  person  who  has  ever  so  much  or  so 
little  skill  sets  my  leg,  and  does  it  as  well  as  he  can,  and  does  it 
badly,  he  is  excused ;  but  suppose  the  person  comes  drunk  and 
^ves  me  a  tumbler  full  of  laudanum,  and  sends  me  into  the  other 
world,  is  it  not  manslaughter  ?  And  why  is  that  ?  Because  I 
have  a  right  to  have  reasonable  care  and  caution."  Park,  J.,  in 
summing  up,  charged  the  jury  to  the  foUowing  effect:  "The 
learned  counsel  truly  stated  in  the  outset,  that  whether  the  party 
be  licensed  or  unlicensed  is  of  no  consequence,  except  in  this  re- 
spect, that  he  may  be  subject  to  pecuniary  penalties  for  acting 
contrary  to  charters  or  acts  of  parliament ;  but  it  cannot  affect 
him  here."  After  citing  1  Hale,  429,  as  an  authority  in  point, 
the  learned  judge  proceeded :  "  I  agree  with  my  learned  brother 
that  what  is  called  mala  praxis  in  a  medical  person  is  a  misde- 
meanor; but  that  depends  upon  whether  the  practice  he  has 
used  is  so  bad  that  everybody  will  see  that  it  is  mala  praxis. 
The  case  at  Lancaster  differs  from  this  case.  I  have  communi- 
cated with  C.  J.  Tindal,  who  tried  that  case,  and  he  informed 
me  that  the  man  was  a  blacksmith,  and  was  drunk,  and  so  com- 
pletely ignorant  of  the  proper  steps,  that  he  totally  neglected 
what  was  absolutely  necessary  after  the  birth  of  the  child.     That 
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oertainly  waa  one  of  ihe  most  outrageous  cases  that  ever  came 
into  a  court  of  justice.  I  would  rather  use  the  words  of  Lord 
Ellenborough  in  Bex  v.  Williamson."  (His  lordship  read  them.) 
^*  And  this  is  important  here,  for  though  he  be  not  licensed,  yet 
experience  may  teadi  a  man  sufficient ;  and  the  question  for  you 
will  be,  whether  the  experience  this  individual  acquired  does  not 
negative  the  supposition  of  any  gross  ignorance  or  criminal  in* 
attention  ?  "  After  setting  the  authority  of  Hale  P.  C.  429, 
against  the  dictum  of  Lord  Coke,  4  List.  251,  and  citing  the 
observations  of  Hullock,  B.,  in  Bex  v.  Van  Butchell,  with  appro- 
bation, his  lordship  proceeded :  **  The  refusal  by  the  prisoner 
to  apply  the  medicine  to  stop  the  sickness,  although  he  had  it 
with  him,  would,  in  my  opinion,  if  wickedly  done,  amount  to 
murder ;  but  he  mentioned  a  case  in  which  sickness  had  been 
beneficial.  Undoubtedly  the  result  proves  a  very  erroneous  opin- 
ion on  his  part,  and  it  seems  singular  that  the*  restlessness  and 
other  circumstances  did  not  awaken  apprehension,  and  call  for 
further  measures,  but  the  question  again  recurs,  whether  this  was 
an  erroneous  judgment  of  a  person,  who  was  of  general  compe- 
tency, though  he  unfortunately  failed  in  the  particular  instance." 
'^With  respect  to  the  application  of  the  mixture,  if  he  com- 
manded the  servant  to  use  it,  it  is  the  same  as  if  he  used  it  him- 
self. Perhaps  from  the  evidence  you  will  think  that  the  act 
caused  the  death ;  but  still  the  question  recurs,  as  to  whether  it 
was  done  from  gross  ignorance  or  criminal  inattention.  No  one 
doubts  Mr.  B.'s  skill,  but  that  is  not  quite  the  question  ;  it  is  not 
whether  the  act  done  is  the  thing  that  a  person  of  Mr.  B.'s  great 
skill  would  do,  but  whether  it  shows  such  total  and  gross  igno- 
rance in  the  person  who  did  it,  as  must  necessarily  produce  such 
a  result.  On  the  one  hand,  we  must  be  careful  and  most  anxious 
to  pi^vent  people  from  tampering  in  physic  so.  as  to  trifle  with 
the  life  of  man ;  and  on  the  other,  we  must  take  care  not  to 
charge  criminally  a  person  who  is  of  general  skill,  because  he 
has  been  unfortunate  in  a  particular  case."  ^^  If  you  think  there 
was  gross  ignorance  or  scandalous  inattention  in  the  conduct  of 
the  prisoner,  then  you  will  find  him  guilty ;  if  you  do  not  think 
so,  then  your  verdict  will  be  otherwise."^ 

§  149.  Six  months  afterwards  the  same  defendant  was  further 
tried  under  a  similar  charge,  though  this  time  before  Mr.  Baron 

^  B.  V.  Long,  4  C.  &  P.  898. 

108 


CHAP.  lY.]  BY  MEDICAL  MEN;  [§  149. 

Bayley^  Mr.  Baron  Holland,  and  Mr.  Justice  Bosanqaet.  From 
the  testimony  of  Captain  Lloyd,  the  husband  of  the  deceased,  it 
appeared  that  she  put  herself  under  the  defendant's  care  on  the 
6th  of  October,  at  which  time  she  was  in  general  good  health,  to 
be  cured  of  a  complaint  she  had  in  her  throat.  On  the  3d  she  had 
applied  a  small  blister  to  her  throat,  but  the  wound  occasioned 
by  it  was  nearly  well  on  the  6th.  On  the  7th,  8th,  9th,  and  10th, 
she  went  to  the  prisoner's,  and  on  the  eYening  of  the  10th  com- 
plained to  her  husband  of  a  Yiolent  burning  across  her  chest,  in 
consequence  of  which  he  looked  at  it,  and  found  a  great  redness 
across  her  bosom,  darker  in  the'centre  than  at  the  other  parts ; 
she.  also .  complained  of  great  chilliness,  and  shiYcred  with  cold, 
and  passed  a  Yery  restless  and  uncomfortable  night.  On  the  11th, 
she  was  Yery  unwell  aU  the  day,  the  redness  was  more  Yivid,  and 
the  spot  in  the  centre  darker,  round  the  edges  white  and  puffed 
up,  and  there  was  a  dirty  white  discharge  from  the  centre.  Cab- 
bage leaYcs  had  been  applied.  On  the  12th,  the  redness  on  the 
breast  and  chest  was,  if  anything,  greater.  In  consequence  of 
the  symptoms,  the  husband  went  to  the  prisoner,  who  asked  why 
Mrs.  L.  had  not  come  to  inhale,  and  go  on  with  the  rubbing ; 
the  husband  replied  it  was  impossible,  she  was  so  ill ;  she  had 
been  constantly  unwell  since  the  night  of  the  10th,  and  was 
suffering  a  great  deal  of  pain  and  sickness ;  the  prisoner  said  it 
would  soon  go  off,  it  was  generally  the  ca&e.  He  was  told  of 
the  shiYering  and  chilliness,  and  that  some  hot  wine  and  water 
had  been  giYen  to  relicYC  her ;  he  said  hot  brandy  and  water 
would  haYe  been  better,  and  to  put  her  head  under  the  bed- 
clothes. He  was  told  that  her  chest  and  breast  looked  Yery  red 
and  Yery  bad  ;  he  said  that  was  generally  the  case  in  the  first 
instance,  but  it  would  go  off  as  she  got  better,  and  that  the  hus- 
band need  not  be  uneasy  about  it,  as  there  was  no  fear  or  danger. 
In  the  course  of  the  day  the  cabbage  leaYes  had  been  remoYcd, 
and  a  dressing  of  spermaceti  ointment  put  on  the  chest  instead. 
In  the  eYening  the  prisoner  came  and  saw  Mrs.  L.  and  looked  at 
her  breast,  and  observing  the  dressing,  said  those  greasy  plasters 
had  no  lousiness  there,  and  she  ought  to  have  continued  the  cab- 
bage leaves.  She  said  she  could  not  bear  the  pain  of  keeping 
them  on*  He  then  took  off  his  great  coat  and  said  that  he  would 
rub  it  out,  and  turned  up  the  cuff  of  his  coat  as  if  for  the  purpose 
of  doing  so.   She  exclaimed  very  much  with  fright,  and  expressed 
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her  wonder  that  he  should  think  of  rubbing  in  the  state  her 
breast  was  in.  She  asked  if  there  was  no  way  of  keeping  the 
leaf  on  without  touching  the  breast ;  and  he  asked  her  what  she 
wished ;  she  replied  to  be  healed.  He  said  it  would  never  heal 
with  those  greasy  plasters ;  that  was  not  the  way  in  which  he 
healed  sores.  He  then  asked  for  a  towel,  and  b^an  dabbing  it 
on  the  breast,  particularly  in  the  centre,  where  the  discharge 
came  from.  He  said  that  old  linen  was  the  best  thing  to  heal  a 
wound  of  that  kind.  She  said  her  skin  and  flesh  were  yery 
healthy,  and  always  healed  immediately  with  the  simple  dressing 
she  had  used.  He  said  old  linen  was  better,  but  she  might  use 
the  dressing  if  she  liked  it ;  he  saw  no  objection,  and,  when  it 
skinned  over,  he  would  rub  it  again.  He  never  saw  her  after- 
wards ;  she  died  on  the  8th  of  November.  Mr.  Campbell,  a  sur- 
geon who  was  called  afterwards  to  visit  the  deceased,  proved  that 
on  the  12th  of  October  he  found  a  very  extensive  wound  cover- 
ing the  whole  anterior  part  of  the  chest,  which,  in  his  opinion, 
might  be  produced  by  any  strong  acid  ;  the  skin  was  destroyed, 
the  centre  of  the  wound  was  darker,  and  in  a  higher  state  of  in- 
flammation than  the  other  parts ;  he  considered  the  wound  very 
dangerous  to  life  when  he  first  saw  it ;  the  centre  spot,  and  the 
upper  part  became  gangrenous  in  about  a  week;  and  in  his 
opinion  Mrs.  L.  died  of  the  wound,  and  according  to  his  judg- 
ment it  was  not  necessary  or  proper  to  produce  such  a  wound  to 
prevent  any  difficulty  in  swallowing,  and  he  did  not  know  of  any 
disease  in  which  the  production  of  such  a  wound  would  be  neces- 
sary or  proper.  The  body  was  internally  and  externally  in  per- 
fect health,  except  a  little  narrowness  at  the  entrance  of  the 
oesophagus.  Mr.  Vance,  another  surgeon,  corroborated  the  testi- 
mony of  Mr.  Campbell,  saying  that  he  thought  that  a  man  of 
common  prudence  or  skill  would  not  have  applied  a  liquid,  which 
in  two  days  would  produce  such  extensive  inflammation,  though 
all  irritating  external  applications  sometimes  exceeded  the  expec- 
tations of  the  medical  attendant ;  but  he  should  say  that  such 
conduct  was  a  proof  of  rashness  and  of  ignorance.  Mr.  Atley, 
for  the  defendant,  after  examining  the  sufficiency  of  the  evi- 
dence, took  the  ground  that  this  was  not  manslaughter,  but 
homicide  per  infortuniam  ;  that  the  safety  of  society  required  a 
liberal*  rule,  for  if  a  man  acting  with  a  good  intent  is  held  liable, 
l&e  knife  will  tremble  in  the  surgeon's  hand;  that  where  the 
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mind  ia  pare,  and  the  intention  benevolent,  and  there  are  no  per- 
sonal motives,  such  as  a  desire  of  gain,  if  an  operation  be  per- 
formed, which  fails,  the  party  is  not  responsible ;  and  that  the 
indictment,  which  in  substance  charged  that  tiie  death  was  occa- 
flioned  by  the  External  application,  was  not  supported.  He  pro- 
ceeded to  ui^  that  there  was  no  difference  in  this  respect  between 
Ucensed  and  unUcensed  practitioners.  Bayley,  B.,  said:  «'  I 
agree  with  Lord  Hale,  and  do  not  think  that  there  is  any  di£Eerence 
between  a  licensed  and  unlicensed  surgeon.  It  does  not  follow 
in  the  case  of  either,  an  act  done  may  not  amount  to  man- 
slaughter. There  may  be  cases  in  which  a  regular  medical  man 
may  be  guilty ;  and  that  is  all  that  Lord  Hale  lays  down.  And 
that  may  be  laid  out  of  the  question  in  this  case.  But  the  man- 
ner in  which  the  act  is  done,  and  the  use  of  due  caution,  seem  to 
me  to  be  material.  Mr.  J.  Foster,  in  his  Criminal  Law,  p.  268, 
speaking  of  a  person  who  happens  to  kiU  another  by  driving  a 
cart  or  other  carriage,  says  :  ^  If  he  might  have  seen  the  danger, 
and  did  not  look  before  him,  it  will  be  manslaughter /<?r  want  of 
due  circumspeetian.*  And  there  is  also  a  passage  in  Bracton  to 
the  like  effect.  But  all  that  I  mean  to  say  now  is,  that  there 
being  conflicting  authorities,  and  the  impression  on  our  minds 
not  being  in  your  favor,  I  propose  to  reserve  the  point.  As  to 
the  indictment  not  being  supported  by  the  evidence,  one  of  the 
allegations  is  that  the  prisoner  feloniou%ly  applied  a  noxious  and 
injurious  matter.  And  there  is  no  doubt,  if  the  jury  should  be  of 
opinion  against  the  prisoner,  that  the  facts  proved  will  be  suffi- 
cient to  warrant  their  finding  that  tiie  prisoner /(^Joniot^Zy  did  tiie 
act ;  for  if  a  man,  either  with  gross  ignorance  or  gross  rashness, 
administers  medicine  and  death  ensues,  it  will  be  clearly  felony."  .. 
Mr.  Atley,  for  the  prisoner,  then  insisted  that  in  this  case,  as  in 
larceny,  there  must  be  a  trespass  proved.  Trespass  was  the 
foundation  stone  of  felony.  It  was  not  proved  that  any  fraud 
had  been  practised  by  the  prisoner  to  get  the  patient  under  his 
care ;  nor  had  there  been  any  avaricious  seeking  after  fees ;  if 
there  had  been,  it  might  have  been  evidence  to  show  the  exist- 
ence of  trespass.  The  prisoner's  conduct  showed  his  intentions 
to  have  been  good  and  honest.  In  Rex  v.  Van  ButcheU^  the 
case  was  stopped  because  there  was  no  evidence  of  how  the  opera- 
tion was  performed,  and  here  there  was  not  any  evidence  to  show 
the  mode  in  which  the  application  was  made.     Bayley,  B.,  said : 
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**  In  ihis  case  we  may  jadge  of  the  thing  by  the  effect  produced, 
and  that  may  be  evidence  from  which  the  jury  may  say,  whether 
the  thing  which  produced  such  an  effect  was  not  improperly  ap- 
plied." Bolland,  B.,  said :  ^^  When  you  pass  the  line  which  the 
law  allows  then  you  become  a  trespasser."  Mr.  Adolphus  then 
took  the  ground  that  a  party  could  not  be  convicted  of  man- 
slaughter whose  intentions  were  only  helpful.  It  was  agreed, 
however,  that  if  the  court  thought  the  point  had  better  be  re- 
served, no  further  observations  would  be  offered.  Bayley,  B., 
said :  "  If  I  had  a  clear  opinion  in  your  favor,  or  if  my  brothers 
had,  or  if  we  had  any  reason  to  think  that  other  judges  were  of 
a  different  opinion,  it  would  become  our  duty  to  give  our  opinion 
here  and  prevent  the  case  from  going  to  the  jury ;  but  feeling  as  I 
do,  notwithstanding  all  I  have  heard  to-day,  and  myself  and  my 
brothers  having  had  our  attention  directed  to  the  law  before  we 
came  here,  I  think  it  right  that  the  case  should  go  to  the  jury ;  I 
think  that  if  the  jury  shall  find  a  given  fact  in  the  way  in  which 
I  shall  submit  it  to  them,  it  will  constitute^  the  crime  olfelonioutly 
administering,  so  as  to  make  it  manslaughter.  I  do  not  charge 
it  on  ignorance  merely,  but  there  may  have  been  rashness ;  and 
I  consider  that  rtMhneM  mil  he  sufficient  to  make  it  manslaughter. 
As  for  instance,  if  I  have  the  toothache,  and  a  person  undertakes 
to  cure  it  by  administering  laudanum,  and  says,  '  I  have  no  notion 
how  much  will  be  sufficient,'  but  gives  me  a  cup  full,  which  im- 
mediately kills  me ;  or  if  a  person  prescribing  James's  powder 
says,  *  I  have  no  notion  how  much  should  be  taken,'  and  yet 
gives  me  a  table  spoonful,  which  has  the  same  effect ;  such  per- 
sons acting  with  rashness  will,  in  my  opinion,  be  guilty  of  man- 
slaughter. With  respect  to  what  has  been  said  about  a  willing 
mind  in  the  patient,  it  must  be  remembered  that  a  prosecution  is 
for  the  public  benefit,  and  the  willingnesB  of  the  patient  cannot 
take  away  the  offence  against  the  public.^*  The  prisoner  on  his 
defence  offered  considerable  evidence  of  skill,  and  charged  negli- 
gence on  the  attending  surgeon.  Bayley,  B.,  in  his  charge  to  the 
jury  said :  ^^  The  points  for  your  consideration  are,  first,  whether 
Mrs.  L.  came  to  her  death  by  the  application  of  the  liquid; 
secondly,  whether  the  prisoner,  in  applying  it,  has  acted  felo- 
niously or  not.  To  my  mind  it  matters  not  whether  a  man  has 
received  a  medical  education  or  not ;  the  thing  to  look  at  is, 
whether,  in  reference  to  the  remedy  he  has  used,  and  the  conduct 
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he  has  displayed,  he  has  acted  with  a  due  degree  of  caution^  or, 
on  the  contrary,  has  acted  with  gro9%  and  improper  rashness  and 
want  of  caution,  I  haye  no  hesitation  in  saying  for  your  guid* 
ance,  that  if  a  man  be  guilty  of  gross  negligence  in  attending  to 
his  patient  after  he  has  applied  a  remedy,  or  of  gross  rashness  in 
the  application  of  it,  and  death  ensues  in  consequence,  he  will 
be  liable  to  a  conyiction  for  manslaughter."  ^^  If  you  shall  be  of 
opinion  that  the  prisoner  made  the  application  with  a  gross  and 
culpable  d^ree  of  rashness,  and  that  it  was  the  cause  of  Mrs. 
L.^s  death,  then,  heavy  as  the  charge  against  him  is,  he  will  be 
answerable  on  this  indictment  for  the  offence  of  manslaughter. 
There  was  a  considerable  interval  between  the  application  of  the 
liquid  and  the  death  of  the  patient ;  yet  if  you  think  that  the 
infliction  of  the  wound  on  the  10th  of  October  was  the  cause  of 
the  death,  then  it  is  no  answer  to  say  that  a  different  course  of 
treatment  by  Mr.  0.  might  have  prevented  it.  You  will  consider 
these  two  points  :  first,  of  what  did  Mrs.  L.  die  ?  You  must  be 
satisfied  that  she  died  of  the  wound,  which  was  the  result  of  the 
application  made  on  the  10th  of  October ;  and  then,  secondly,  if 
you  are  satisfied  of  this,  whether  the  application  was  a  felonious 
application ;  this  will  depend  upon  whether  you  think  it  was 
gross  and  culpable  rashness  in  the  prisoner  to  apply  a  remedy 
which  might  produce  such  effects  in  such  a  manner  that  it  did 
actually  produce  them.  If  you  think  so  then  he  will  be  answer- 
able to  the  full  extent."  ^     The  defendant  was  acquitted. 

§  150.  The  same  points  were  discussed  on  a  trial  in  Massachu- 
setts in  1809,  before  Sewall,  J.,  and  Parker,  J.,  of  the  supreme 
court.  The  defendant,  Thompson,  was  indicted  for  the  murder 
of  Ezra  Lovett,  by  giving  him  a  poison  called  lobelia^  of  which 
he  died  the  next  day  after  the  dose.  On  the  trial  it  appeared  in 
evidence  that  the  prisoner,  some  time  in  the  preceding  December, 
came  into  Beverly,  where  the  deceased  then  lived,  announced 
himself  as  a  physician,  and  professed  an  ability  to  cure  all  fevers, 
whether  blac^,  gray,  green,  or  yellow ;  declaring  that  the  country 
was  much  imposed  upon  by  physician8,w  ho  were  all  wrong  if  he 
was  right.  He  possessed  several  drugs,  which  he  used  as  medi* 
cines,  and  to  which  he  gave  singular  names.  One  he  called 
coffee ;  another  welUmy  gristle  ;  and  a  third  rawrcats.  He  had 
aeveral  patients  in  Beverly  and  in  Salem,  previous  to  Monday, 

^  B.  9.  Long,  4  C.  &  P.  423  —  Bayley  and  BoUand,  BB.,  and  Bosanquet,  J. 
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the  second  of  January,  when  ih.e  deceased,  having  been  for  sey- 
eral  days  confined  to  his  house  by  a  cold,  requested  that  the 
prisoner  might  be  sent  for  as  a  physician.  He  accordingly  came, 
and  ordered  a  large  fire  to  be  kindled  to  heat  the  room.  He 
then  placed  the  feet  of  the  deceased,  with  his  shoes  off,  on  a  stoye 
of  hot  coaU,  and  wrapped  him  in  a  thick  blanket,  ooyering  his 
head.  In  this  situation  he  gave  him  a  powder  in  water,  whicli 
immediately  ^^  puked  "  him.  Three  minutes  after,  he  repeated 
the  dose,  which  in  about  two  minutes  operated  violently.  He 
again  repeated  the  dose,  which  in  a  short  time  operated  with 
more  violence.  These  doses  were  all  given  within  the  space  of 
half  an  hour,  the  patient  in  the  mean  time  drinking  copiously  of 
a  warm  decoction,  called  by  the  prisoner  his  coffee.  The  de- 
ceased, after  puking,  in  which  he  brought  up  phlegm,  but  no 
food,  was  ordered  to  a  warm  bed,  where  he  lay  in  a  profuse  sweat 
all  night.  Tuesday  morning  the  deceased  left  his  bed,  appeared 
to  be  comfortable,  complaining  only  of  debility,  and  in  the  after- 
noon he  was  visited  by  the  prisoner,  who  administered  two  more 
of  his  emetic  powders  in  succession,  which  puked  the  deceased, 
who  during  the  operation  drank  of  the  prisoner's  coffee^  and  com- 
plained of  much  distress.  On  Wednesday  morning  the  prisoner 
came,  and  after  causing  the  face  and  hands  of  the  deceased  to  be 
washed  with  rum,  ordered  him  to  walk  in  the  air,  which  he  did 
for  about  fifteen  minutes.  In  th^  afternoon  the  prisoner  gave 
him  two  more  of  his  emetic  powders,  with  draughts  of  his  coffee. 
On  Thursday  the  deceased  appeared  to  be  comfortable,  but 
complained  of  great  debility.  In  the  afternoon  the  prisoner 
caused  him  to  be  again  sweated,  by  placing  him,  with  another 
patient,  over  an  iron  pan  with  vinegar  heated  by  hot  stones  put 
into  the  vinegar,  covering  them  at  the  same  time  with  blankets. 
On  Friday  and  Saturday  the  prisoner  did  not  visit  the  deceased, 
who  appeared  to  be  comfortable,  although  complaining  of  in- 
creased debility.  On  Sunday  morning,  the  debility  increasing, 
the  prisoner  was  sent  for,  and  came  in  the  afternoon,  when  he 
administered  another  of  his  emetic  powders  with  his  coffee^-wYnch 
puked  the  deceased,  causing  him  much  distress.  On  Monday  he 
appeared  comfortable,  but  with  increasing  weakness,  until  the 
evening,  when  the  prisoner  visited  him  and  administered  another 
of  his  emetic  powders,  and  in  about  twenty  minutes  repeated  the 

dose.    This  last  dose  did  not  operate.   The  prisoner  then  admin- 
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istered  pearl-aah  mixed  with  water,  and  afterwards  repeated  his 
emetic  potions.  The  deceased  appeared  to  be  in  great  distress, 
and  said  he  was  dying.  The  prisoner  then  asked  him  how  far 
the  medicine  had  got  down.  The  deceased,  laying  his  hand  on 
his  breast,  answered  here  ;  on  which  the  prisoner  observed  that 
the  medicine  would  soon  get  down  and  imscrew  his  navel,  mean- 
ing, as  was  supposed  by  the  hearers,  that  it  would  operate  as  a 
cathartic.  Between  nine  and  ten  o'clock  in  the  evening,  the 
deceased  lost  his  reason,  and  was  seized  with  convulsion  fits ;  two* 
men  being  required  to  hold  him  in  bed.  After  he  was  thus 
seized  with  convidsions,  the  prisoner  got  down  his  throat  one  or 
two  doses  more  of  his  emetic  powders,  and  remarked  to  the  father 
of  the  deceased  that  his  son  had  got  the  hyp%  like  the  devil,  but 
that  his  medicines  would  fetch  him  down,  meaning  as  the  witness 
understood,  would  compose  him.  The  next  morning  the  regular 
physicians  of  the  town  were  sent  for,  but  the  patient  veas  so  com- 
pletely exhausted  that  no  relief  could  be  given.  The  convulsions 
and  the  loss  of  reason  continued,  with  some  intervals,  until  Tues- 
day evening,  when  the  deceased  expired.  From  the  evidence  it 
appeared  that  the  coffee  administered  was  a  decoction  of  mareh- 
roeemary^  mixed  with  the  bark  of  bat/berry  btish^  which  was  not 
suppoeed  to  have  injm'ed  the  deceased.  But  the  powder  which 
the  prisoner  said  he  chiefly  relied  upon  in  his  practice,  and  which 
was  the  emetic  so  often  administered  by  him  to  the  deceased, 
was  the  pulverized  plant  familiarly  called  Indian  tobacco.  A 
Dr.  French,  of  Salisbury,  testified  that  this  plant,  with  this 
name,  was  well  known  in  his  part  of  the  country,  where  it 
was  indigenous,  for  its  emetic  qualities;  and  that  it  was  gath- 
ered and  preserved  by  some  families,  to  be  used  as  an  emetic, 
far  which  the  roots,  as  well  as  the  stalks  and  leaves,  were  admin- 
istered ;  and  that  four  grains  of  the  powder  was  a  powerful  puke. 
Bat  a  more  minute  description  of  this  plant  was  given  by  the 
Rev.  Dr.  Cutler.  He  testified  that  it  wbs  the  lobelia  infiata  of 
LomuBUS ;  that  many  years  ago,  on  a  botanical  ramble,  he  dis- 
covered it  growing  in  a  field  not  far  from  his  house  in  Hamilton ; 
thai,  not  having  Linn»us  then  in  his  possession,  he  supposed  it 
to  be  a  nondescript  species  of  the  lobelia  ;  that  by  chewing  a  leaf 
of  it  he  was  puked  two  or  three  times ;  that  he  afterwards  re- 
peated the  experiment  with  the  same  effect ;  that  he  inquired 
of  his  neighbor,  on  whose  ground  the  plant  was  found,  for  its 
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trivial  name.  He  did  not  know  of  any ;  but  was  apprised  of  its 
emetic  quality,  and  informed  the  doctor  that  the  chewing  of  one 
of  the  capsules  operated  as  an  emetic,  and  that  the  chewing  more 
would  prove  cathartic.  In  a  paper  soon  after  communicated  by 
the  doctor  to  the  American  Academy,  he  mentioned  the  plant, 
with  the  name  of  the  lobelia  mediea.  He  did  not  know  of  its 
being  applied  to  any  medical  use  until  the  last  September,  when 
being  severely  afflicted  with  the  asthma.  Dr.  Drury,  of  Marble- 
head,  informed  him  that  a  tincture  of  it  had  been  found  beneficial 
in  asthmatic  complaints.  Dr.  C.  then  made  for  himself  a  tinct- 
ure, by  filling  a  common  porter  bottle  with  the  plant,  pouring 
upon  it  as  much  spirit  as  the  bottle  would  hold,  and  keeping  the 
bottle  in  a  sand  heat  for  three  or  four  days.  Of  this  tincture  he 
took  a  table-spoonful,  which  produced  no  nausea,  and  had  a  slight 
pungent  taste.  In  ten  minutes  after  he  repeated  the  potion^  which 
produced  some  nausea,  and  appeared  to  stimulate  the  whole  in- 
ternal surface  of  the  stomach.  In  ten  minutes  he  again  repeated 
the  potion,  which  puked  him  two  or  three  times,  and  excited  in 
his  extremities  a  strong  sensation  like  irritation ;  but  he  was  re- 
lieved from  a  paroxysm  of  the  asthma,  which  had  not  since  re- 
turned. He  had  since  mentioned  this  tincture  to  some  physi- 
cians, and  has  understood  from  them  that  some  patients  have 
been  violently  puked  by  a  teanstpoonful  of  it ;  but  whether  this 
difference  of  effect  arose  from  the  state  of  the  patients,  or  from 
the  manner  of  preparing  the  tincture,  he  did  not  know.  The 
solicitor  general  also  stated  that  before  the  deceased  had  applied 
to  the  prisoner,  the  latter  had  administered  the  like  medicines 
with  those  given  to  the  deceased  to  several  of  his  patients,  who 
had  died  under  his  hands ;  and  to  prove  this  statement  he  called 
several  witnesses,  of  whom  but  one  appeared.  He,  on  the  con- 
trary, testified  that  he  had  been  the  prisoner's  patient  for  an  op- 
pression at  his  stomach ;  that  he  had  taken  his  emetic  powders 
several  times  in  three  or  four  days,  and  was  relieved  from  his 
complaint,  which  had  not  since  returned.  And  there  was  no  evi- 
dence in  the  cause,  that  the  prisoner,  in  the  course  of  his  very 
novel  practice,  had  experienced  any  &tal  accident  among  his 
patients.  The  defence  stated  by  the  prisoner's  counsel  was,  that 
he  had  for  several  years,  and  in  different  places,  pursued  his  prac- 
tice with  much  success ;  and  that  the  death  of  the  deceased  was 
unexpected,  and  could  not  be  imputed  to  him  as  a  crime.    But 
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as  the  court  were  satisfied  that  the  eyidenoe  produced  on  the  part 
of  the  commonwealth  did  not  support  the  indictment,  the  pris- 
oner was  not  put  on  his  defence.  The  chief  justice  charged  the 
jury ;  and  the  substance  of  his  direction,  and  of  several  observa- 
tions, which  fell  from  the  court  during  the  trial,  are  for  greater 
convenience  here  thrown  together.  As  the  testimony  of  the  wit- 
nesses was  not  contradicted,  nor  their  credit  impeached,  that  tes- 
timony might  be  considered  as  containing  the  necessary  facts  on 
which  the  issue  must  be  found.  That  the  deceased  lost  his  life 
by  the  unskilful  treatment  of  the  prisoner,  did  not  seem  to  ad- 
mit of  any  reajBonable  doubt ;  but  of  this  point  the  jury  were  to 
judge.  Before  the  Monday  evening  preceding  the  death  of  Lov- 
ett,  he  had  by  profuse  sweats,  and  by  often  repeated  doses  of  the 
emetic  powder,  been  reduced  very  low.  In  this  state,  on  that 
evening,  other  doses  of  this  Indian  tobacco  were  administered. 
When  the  second  potion  did  not  operate,  probably  because  the 
tone  of  his  stomach  was  destroyed,  the  repetition  of  doses,  that 
tiiey  might  operate  as  a  cathartic,  was  followed  by  convulsion 
fits,  loss  of  reason,  and  death.  But  whether  this  treatment,  by 
which  the  deceased  lost  his  life,  is  or  is  not  a  felonious  homicide, 
was  the  great  question  before  the  jury.  To  constitute  the  crime 
of  murder,  with  which  the  prisoner  is  charged,  the  killing  must 
have  been  with  malice,  either  express  or  implied.  There  was  no 
evidence  to  induce  a  belief  that  the  prisoner,  by  this  treatment, 
intended  to  kill  or  to  injure  the  deceased  ;  and  the  ground  of  ex- 
press malice  must  fail.  It  has  been  said  that  implied  malice 
may  be  inferred  from  the  rash  and  presumptuous  conduct  of  the 
prisoner,  in  administering  such  violent  medicines.  Before  implied 
malice  can  be  inferred,  the  jury  must  be  satisfied  that  the  pris- 
oner, by  his  treatment  of  his  patient,  was  wilfully  regardless  of 
his  social  duty,  being  determined  on  mischief.  But  there  is  no 
part  of  the  evidence  which  proves  that  the  prisoner  intended  by 
his  practice  any  harm  to  the  deceased.  On  the  contrary,  it  ap- 
pears that  his  intention  was  to  cure  him.  The  jury  would  con- 
sider whether  the  charge  of  murder  was,  on  these  principles,  sat- 
isfactorily supported.  But  though  innocent  of  the  crime  of  mur- 
d^,  the  prisoner  may  on  this  indictment  be  convicted  of  man- 
slaughter, if  the  evidence  be  sufScient.  And  the  solicitor  general 
strongly  urged  that  the  prisoner  was  guilty  of  manslaughter, 
because  he  rashly  and  presumptuously  administered  to  the  de- 
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ceased  a  deleterious  medicine,  which  in  his  hands,  by  reason  of 
his  gross  ignorance,  became  a  deadly  poison.  The  prilsoner^s 
ignorance  is  in  this  case  very  apparent.  On  any  other  ground 
consistent  with  his  innocence,  it  is  not  easy  to  conceive,  that  on 
the  Monday  eyening  before  the  death,  when  the  second  dose  of 
his  very  powerful  emetic  had  failed  to  operate,  through  the  ex- 
treme weakness  of  the  deceased,  he  could  expect  a  repetition  of 
these  fatal  poisons  would  prove  a  cathartic,  and  relieve  the  pa- 
tient ;  or  that  he  could  mistake  convulsion  fits,  symptomatic  of 
approaching  death,  for  a  hypochondriac  affection.  But  on  con- 
sidering this  point,  the  court  were  aU  of  opinion,  notwithstand- 
ing this  ignorance,  that  if  the  prisoner  acted  with  an  honest  in- 
tention and  expectation  of  curing  the  deceased  by  this  treatment, 
altliough  death,  unexpected  by  him,  was  the  consequence,  he  was 
not  guilty  of  manslaughter.  To  constitute  manslaughter,  the 
killing  must  have  been  a  consequence  of  some  unlawful  act.  Now 
there  is  no  law  which  prohibits  any  man  from  prescribing  for  a 
sick  person  with  his  consent,  if  he  honestly  intends  to  cure  him 
by  his  prescription.  And  it  is  not  felony,  if  through  his  igno- 
rance of  the  quality  of  the  medicine  prescribed,  or  of-  the  nature 
of  the  disease,  or  of  both,  the  patient  contrary  to  his  expectation 
should  die.  The  death  of  a  man,  killed  by  voluntarily  following 
a  medical  prescription,  cannot  be  adjudged  felony  in  the  party 
prescribing,  unless  he,  however  ignorant  of  medical  science  in 
general,  had  so  much  knowledge,  or  probable  information  of  the 
&tal  tendency  of  the  prescription,  that  it  may  be  reasonably  pre- 
simied  by  the  jury  to  be  the  effect  of  obstinate,  wilful  rashness 
at  the  least,  and  not  of  an  honest  intention  and  expectation  to 
cure.  In  the  present  case  there  is  no  evidence  that  the  prisoner, 
either  from  his  own  experience,  or  from  the  information  of  oth- 
ers, had  any  knowledge  of  the  fatal  effects  of  the  Indian  tobcLceo^ 
when  injudiciously  administered;  but  the  only  testimony  pro- 
duced to  this  point  proved  that  the  patient  found  a  cure  from 
the  medicine.  The  law  thus  stated  was  conformable,  not  only 
to  the  general  principles  which  governed  in  charges  of  felonious 
homicide,  but  also  to  the  opinion  of  the  learned  and  excellent 
Lord  Chief  Justice  Hale.  He  expressly  states,^  that  if  a  physi- 
cian, whether  licensed  or  not,  gives  a  person  a  potion,  without  any 
intent  of  doing  him  any  bodily  hurt,  but  with  intent  to  cure,  or 

^  Hale  P.  C.  429. 
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prevent  a  disease,  and  oontrary  to  the  expectation  of  the  phyEd- 
cdan  it  kills  him,  he  is  not  gnilty  of  murder  or  manslaughter.    If 
in  this  case  it  had  appeared  in  evidence,  as  was  stated  by  the  so- 
lidtor  general,  that  the  prisoner  had  previously,  by  administer- 
ing this  Indian  tobacco^  experienced  its  injurious  effects,  in  the 
death  or  bodily  hurt  of  his  patients,  and  that  he  afterwards  ad- 
ministered it  in  the  same  form  to  the  deceased,  and  he  was  killed 
by  it,  the  court  would  have  left  it  to  the  serious  consideration  of 
the  jury,  whe&er  they  would  presume  that  the  prisoner  admin- 
istered it  from  an  honest  intention  to  cure,  or  from  obstinate 
rashness  and  fool-hardy  presumption,  although  he  might  not  have 
intended  any  bodily  harm  to  his  patient.    If  the  jury  should 
have  been  of  this  latter  opinion,  it  would  have  been  reasonable 
to  convict  the  prisoner  of  manslaughter  at  least.     For  it  would 
not  have  been  lawful  for  him  agwi  to  administer  a  medicine,  of 
which  he  had  such  fatal  experience.    It  is  to  be  exceedingly  la- 
mented that  people  are  so  easily  persuaded  to  put  confidence  in 
these  itinerant  quacks,  and  to  trust  their  lives  to  str^gers  with- 
out knowledge  or  experience.     If  this  astonishing  infatuation 
should  continue,  and  men  are  found  to  yield  to  the  impudent  pre- 
tenrions  of  ignorant  empiricism,  there  seems  to  be  no  adequate 
remedy  by  a  criminal  prosecution,  without  the  interference  of 
the  legislature,  if  the  quack,  however  weak  and  presumptuous, 
should  prescribe,  with  honest  intentions  and  expectations  of  re- 
lieving his  patients.^ 

§  151.  Competent  ehill  required  irrespective  of  license.  — 
Where  a  person  professes  to  be  a  medical  man,  then  he  must 
possess  the  skill  usual  among  good  medical  men  of  his  school 
under  the  circumstances,  and  this  whether  he  be  licensed  or  not 
licensed.^  Upon  an  indictment  for  manslaughter,  by  causing  the 
death  of  a  child  by  putting  a  plaster  made  of  corrosive  and  dan- 
gerous ingredients  upon  its  head,  it  appeared  that  the  child  for 
eighteen  months  had  been  afflicted  with  scald  head,  and  was 
taken  to  the  prisoner,  who  applied  two  plasters  successively  all 
over  its  head.  Two  surgeons  proved  there  was  a  general  slough- 
ing of  the  scalp,  which  caused  the  death,  and  in  their  opinion 
this  might  have  been  produced  by  the  plasters ;  there  was  no  evi- 
dence to  show  of  what  the  plasters  were  composed.     Bolland,  B., 

1  Com.  V.  Thompran,  6  Mass.  Bep.        >  See  supra,  §  145. 
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said :  ^^  The  law  as  I  am  bound  to  lay  it  down  (and  I  believe  I 
lay  it  down  as  it  has  been  agreed  upon  by  the  judges ;  for  cases  of 
this  kind  have  occurred  of  late  more  frequently  than  in  former 
times)  is  this :  if  any  person,  whether  he  be  a  regular  or  licensed 
medical  man  or  not,  professes  to  deal  with  the  life  or  health  of 
his  majesty's  subjects,  he  is  bound  to  have  competent  skill  to 
perform  the  task  that  he  holds  himself  out  to  perform,  and  he  is 
bound  to  treat  his  patients  with  care,  attention,  and  assiduity."  ^ 

§  152.  Careless  or  ignoravi  use  of  dangerous  agent  is  negligence, 
—  Proof  of  the  administration  of  dangerous  agents  by  an  in- 
competent person  is  evidence  from  which  culpable  negligence 
can  be  inferred.^  Where  the  prisoner,  a  person  ignorant  and 
rash,  was  charged  with  manslaughter  upon  an  indictment  which 
alleged  that  he  undertook  the  care  and  charge  of  B.  E.  as  a  man 
midwife,  and  to  do  everything  needful  for  her  during  and  after 
the  time  of  her  delivery,  and  that  after  B.  K.  was  delivered  he 
neglected  to  take  proper  care  of  and  to  render  her  proper  assist- 
ance, by  means  whereof  she  died ;  Tindal,  C.  J.,  said  to  the 
jury :  "  You  are  to  say  whether,  in  the  execution  of  that  duty 
which  the  prisoner  had  undertaken  to  perform,  he  is  proved  to 
have  shown  such  a  gross  want  of  care,  or  such  a  gross  and  culpa- 
ble want  of  skill,  as  any  person*  undertaking  such  a  charge  ought 
not  to  be  guilty  of ;  and  that  the  death  of  the  person  named  in 
the  indictment  was  caused  thereby."  * 

And  so  in  a  case  before  Coleridge,  J.,  where  the  learned  judge 
told  the  jury  that  the  questions  for  them  to  decide  were,  whether 


1  R.  V.  Spiller,  5  C.  &  P.  888— co- 
ram Bolland,  B.,  and  Bosanquet, 
J.  See  also  Lamphier  v.  Fhilpot,  S 
C.  &  P.  476,  where  Tindal,  C.  J., 
said :  "  Every  person  who  enters  into 
a  learned  profession  undertakes  to 
bring  to  the  exercise  of  it  a  reason- 
able degree  of  care  and  skill.  He 
does  not  undertake,  if  he  is  an  attor- 
ney, that  at  all  events  you  shall  gain 
your  cause  ;  nor  does  a  surgeon  un- 
dertake that  he  will  perform  a  cure, 
nor  does  he  undertake  to  use  the  high- 
est possible  degree  of  skill.  There 
may  be  persons  who  have  higher  edu- 
cation and  greater  advantages  than  he 
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has ;  but  he  undertakes  to  bring  a  ftur, 
reasonable,  and  competent  degree  of 
skill.*'  See  R.  v.  Simpson,  1  Lew. 
C.  C.  172  ;  R.  0.  Ferguson,  1  Lewin, 
C.  C.  181. 

«  R.  V.  Crick,  1  F.  &  F.  519  ;  R.  v. 
Crook,  1  F.  &  F.  521 ;  R.  v.  Markus, 
4  F.  &  F.  856  ;  R.  v.  Chamberlain,  10 
Cox  C.  C.  486. 

*  Ferguson's  case,  1  Lew.  181.  If 
this  be  the  case  stated  in  Long's  Cases, 
the  prisoner  was  a  blacksmith,  drunk, 
and  wholly  ignorant  of  the  proper 
steps  to  be  taken;  no  evidence  is 
stated  in  Lewin.  See  1  Rnss.  on  Cr. 
508-4. 


OHAP.  lY.]  BT  MEDICAL  MEN.  [§  152. 

the  instmment  had  in  this  instance  caused  the  death  of  the  de- 
ceased, and  whether  it  had  been  used  by  the  prisoner  with  due 
and  proper  skill  and  caution,  or  with  gross  want  of  skill,  or  gross 
want  of  attention.  No  man  was  justified  in  making  use  of  an 
instmment,  in  itself  a  dangerous  one,  unless  he  did  so  with  a 
proper  d^ree  of  skill  and  caution.  If  the  jury  thought  that  in 
this  instance  the  prisoner  had  used  the  instrument  with  gross 
want  of  skill,  or  gross  want  of  caution,  and  that  the  deceased 
had  thereby  lost  her  Ufe,  it  would  be  their  duty  to  find  the  pris- 
oner guilty.^ 

And  the  same  view  was  taken  by  Lord  Lyndhurst,  C.  B., 
shortly  afterwards,  a  qualification  being  very  properly  thrown  in 
by  which  incompetency  was  not  made  responsible  where  the  de- 
fendant's attendance  was  actually  necessary.  In  this  case  the  pris- 
oner was  indicted  for  manslaughter  in  causing  the  death  of  R.  R., 
by  administering  to  him  a  lai^e  quantity  of  Morrison's  pills.  The 
deceased  being  ill  of  small-pox,  had  sent  for  the  prisoner,  who 
was  a  publican  and  agent  for  the  sale  of  the  pills,  and  under  his 
adyice  had  taken  large  quantities  of  them ;  his  strength  gradually 
wasted  under  their  influence,  and  on  the  morning  of  his  death, 
while  in  a  state  of  collapse,  the  prisoner  had,  of  his  own  accord, 
administered  to  him  twenty  pills.  The  prisoner  had  treated  the 
deceased  with  great  kindness  during  his  illness,  and  on  a  former 
occasion  the  deceased  had  recovered  frbm  a  dangerous  illness 
while  under  the  prisoner's  treatment.  Several  medical  men  gave 
it  as  their  opinion  that  medicine  of  the  violent  character  of 
which  the  pills  were  composed  could  not  be  administered  to  a 
person  in  the  state  in  which  the  deceased  was,  without  accelerat- 
ing his  death.  Lord  Lyndhurst,  C.  B.,  said:  ^^I  agree  that  in 
these  cases  there  is  no  difference  between  a  licensed  physician  or 
sorgeon,  and  a  person  acting  as  a  physician  or  surgeon  without  a 
license.  In  either  case,  if  a  party,  having  a  competent  degree  of 
skill  and  knowledge,  makes  an  accidental  mistake  in  his  treat- 
ment of  a  patient,  through  which  mistake  death  ensues,  he  is  not 
thereby  guilty  of  manslaughter ;  but  if,  where  proper  medical 
assistance  can  be  had,  a  person  totally  ignorant  of  the  science  of 
medicine  takes  on  himself  to  administer  a  violent  and  dangerous 
remedy  to  one  laboring  under  disease,  and  death  ensues  in  conse- 

1  R.  V.  Spilling,  2  M.  &  ]E(ob.  107. 
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quenoe  of  that  dangerous  remedy  haying  been  so  administered, 
tiien  he  is  guilty  of  manslaughter.^ 

§  153.  No  difference  whether  the  medical  man  is  dealing  with 
a  patient  as  a  feed  physician  or  as  a  volunteer  friend.  —  Thus,  in 
a  case  tried  before  Denman,  J.,  in  1874,  the  defendant,  a  physi- 
cian, was  charged  with  negligently  killing  his  wife  by  an  over- 
dose of  muriate  of  morphine.  Judge  Denman  correctly  charged 
the  jury  *^  that  it  made  no  difference  whether  a  medical  man  was 
dealing  with  a  patient,  or,  as  a  volunteer,  dealing  with  a  friend, 
or  with  his  wife."  .  •  •  .  ^^  If  the  drug  was  administered 
without  want  of  skill  and  intending  to  do  for  the  best,  —  doing 
nothing,  in  fact,  that  a  skilful  man  might  not  do,  —  then  if  the 
jury  merely  thought  it  was  some  error  of  judgment  which  any- 
body might  have  committed,  the  prisoner  should  be  acquitted."  ' 

[The  question  how  far  the  physician*  s  liability  is  affected  by  the 
patient* s  misconduct^  or  by  other  diseases^  is  discussed  infra^ 
§§  873,  887,  388.] 

§  154.  Apothecaries  and  chemists  liable  on  same  principles*  — 
An  apothecary's  apprentice  who  is  guilty  of  negligence  in  de- 
livering medicine,  and  death  ensues  in  consequence,  is  guilty  of 
manslaughter.  Upon  an  indictment  for  the  manslaughter  of  a 
child,  it  appeared  that  the  child  being  ill,  the  mother  sent  to  a 
chemist  for  a  pennyworth  of  paregoric ;  the  chemist's  apprentice 
delivered  a  bottle,  with  a  par^oric  label  on  it,  but  with  lauda- 
num in  it ;  and  the  mother,  supposing  it  to  be  paregoric,  gave 
the  child  six  or  seven  drops,  which  killed  it.  The  laudanum 
bottle  and  the  paregoric  bottle  stood  side  by  side.  Bayley,  J.,  to 
the  jury :  ^^  If  you  think  there  was  negligence- on  the  part  of  the 
prisoner,  you  will  find  him  guilty;  if  not,  you  must  acquit  him."^ 

But  if  the  mistake  be  made  under  such  circumstances  as  would 
perplex  an  ordinarily  prudent  man,  there  should  be,  it  seems,  an 
acquittal.^ 

XI.   FERSOKS  RUKNIKG  DANGEROUS  MAGHINERT. 

§  155.  Care  must  he  exercised  in  proportion  to  danger.  -^  It 
has  been  already  stated  that  in  the  use  of  dangerous  instruments 

^  R.  V.  Webb»  1  M.  &  B.  405 ;  2  *  TessTmond's  case,  1  Lew.  169 ; 
Lew.  196.  supra,  §  92. 

<  B.  t;.  Macleod,  12  Cox  C.  C.  534.         «  R.  v.  Noakes,  4  F.  &  F.  920 ;  su- 
pra, §  92. 
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care  must  be  applied  in  proportion  to  danger.^  This  principle 
applies  both  to  manufacturers,  by  whom  defective  •material  is 
used  or  defective  workmanship  applied,  and  to  workmen  who  are 
guilty  of  negligence  in  their  application  of  such  powers  to  prac- 
tical use.  Thus,  where  the  prisoner,  who  was  an  iron-founder, 
was  employed  to  make  twelve  cannons,  to  celebrate  the  passing 
of  the  Reform  Bill,  and  four  of  them  were  sent  home  and  tried, 
and  one  of  them  burst  under  the  touch-hole,  and  was  sent  back 
to  the  prisoner,  with  orders  to  have  it  melted  up ;  but  the  pris- 
oner returned  it  nailed  down  to  a  carriage,  and  there  was  some 
lead  in  it,  which  must  have  been  put  there  to  stop  up  the  part 
that  had  burst,  as  it  matched  the  former  aperture ;  and  the  can- 
non, being  loaded  not  heavier  than  usual,  burst,  and  thereby 
killed  the  deceased,  it  was  held  that  the  prisoner  was  guilty  of 
manslaughter.^ 

The  jury  will  be  directed,  however,  to  acquit,  if  the  care  usual 
with  good  workmen  under  similar  circumstances  was  shown« 
Thus,  where  the  prisoner  was  indicted  for  manslaughter,  in  hav- 
ing, by  n^ligence  in  the  manner  of  slinging  a  cask,  caused  the 
same  to  fall  and  kill  two  females,  who  were  passing  along  the 
causeway,  it  appeared  that  there  were  three  modes  of  slinging 
casks  customary  in  Liverpool:  one  by  slings  passed  round  each 
end  of  the  cade ;  a  second  by  can  hooks ;  and  a  third  in  the 
manner  in  which  the  prisoner  had  alung  the  cask  which  caused 
the  accident, — namely,  by  a  single  rope  round  the  centre  of  the 
cask.  The  cask  was  hoisted  up  to  the  fourth  story  of  a  ware- 
house, and,  on  being  pulled  endwise  towards  the  door,  it  slipped 
from  the  rope  as  soon  as  it  touched  the  floor  of  the  room.  Parke, 
J.,  in  the  course  6f  his  charge,  told  the  jury :  ^^  The  double 
slings  are  undoubtedly  the  safest  mode ;  but  U  you  think  that 
the  mode  which  the  prisoner  adopted  was  reasonably  sufficient, 
you  cannot  convict  him."  ^ 

§  156,  An  indictment  charged  that  there  was  a  scaffolding  in 
a  certain  coal  mine,  and  that  the  prisoners,  by  throwing  large 
stones  down  the  mine,  broke  the  scaffolding;  and  that  in  conse- 
quence of  the  scaffolding  being  so  broken,  a  corf,  in  which  the 
deceased  was  descending  the  mine,  struck  against  a  beam,  on 
which  the  scaffolding  had  been  supported,  and  by  such  striking 

^  SoprAy  §  80.  *  Rigmardon's  case,  1  Lew.  180. 

*  B.  9.  Carr,  S  C.  &  P.  16S. 
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the  corf  was  overturned,  and  the  deceased  precipitated  into  the 
mine  and  killed.  It  was  proved  that  scaffolding  was  usually 
found  in  the  mines  in  the  neighborhood,  for  the  purpose  of  sup- 
porting the  corves,  and  enabling  the  workmen  to  get  out  and 
work  the  mines ;  that  the  stones  were  of  a  size  and  weight  suf- 
ficient to  knock  away  the  scaffolding,  and  that  if  the  beam  only 
was  left,  the  probable  consequence  would  be  that  the  corf  striking 
against  it  would  upset,  and  occasion  death  or  injury.  Tindal, 
C.  J.,  said :  ^^  If  death  ensues  as  the  consequence  of  a  wrongful 
act,  an  act  which  the  party  who  commits  it  can  neither  justify 
nor  excuse,  it  is  not  accidental  death,  but  manslaughter.  If  the 
wrongful  act  was  done  under  circumstances  which  show  an  intent 
to  kill,  or  do  any  serious  injury  in  the  particular  case,  or  any  gen- 
eral malice,  the  offence  becomes  that  of  murder.  In  the  present 
instance,  the  act  was  one  of  mere  wantonness  and  sport,  but  still 
the  act  was  wrongful,  it  was  a  trespass.  The  only  question 
therefore  is,  whether  the  death  of  the  party  is  to  be  fairly  and 
reasonably  considered  as  a  consequence  of  such  wrongful  act ;  if 
it  followed  from  such  wrongful  act,  as  an  effect  from  a  cause,  the 
offence  is  manslaughter ;  if  it  is  altogether  unconnected  with  it, 
it  is  accidental  death."  ^ 

§  157.  The  deceased  was  with  others  employed  in  walling  the 
inside  of  a  shaft.  The  defendant  was  engaged  to  put  a  stage 
over  the  mouth  of  the  shaft,  but  from  his  omission  to  perform 
this  duty  the  deceased  was  killed.  The  defendant  was  held  on 
this  evidence  to  be  rightfully  convicted  of  manslaughter.^ 

§  158.  The  distinction  observed  in  the  above  cases  is  pointedly 
illustrated  by  the  instance  already  noticed  ^  of  workmen  throw- 
ing rubbish  from  the  roof.  If  this  is  done  in  the  ordinary  course 
of  their  business,  and  a  person  underneath  happens  to  be  killed, 
if  they  did  not  look  out  and  give  timely  warning  to  such  as 
might  be  below,  and  ii  there  was  even  a  small  probability  of 
persons  passing  by,  it  will  be  manslaughter.^  It  has,  indeed, 
been  said,  that  if  this  be  done  in  the  streets  of  London,  or  other 
populous  towns,  it  will  be  manslaughter,  notwithstanding  such 
caution  used.^  But  this  must  be  understood  with  .some  limita- 
tion.   If  it  be  done  early  in  the  morning,  when  few  or  no  peo- 

1  Fenton's  case,  I  Lew.  179.  *  Supra,  §  99. 

>  R.  V.  Hughes,  D.  &  B.  C.  C.  248 ;        «  1  East,  262  ;  Fost.  262. 
7  Cox  C.  C.  301.    See  supra,  §  80.  *  R.  v.  Hull,  Kel.  40. 
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pie  are  stirring,  and  the  ordinary  caution  be  used,  the  party  may 
be  excusable  ;  but  when  the  streets  are  full,  such  ordinary  caution 
wiU  not  suffice,  for,  in  the  hurry  and  noise  of  a  crowded  street, 
few  people  hear  the  warning,  or  sufficiently  attend  to  it.^  ^ 

§  169.  Careless  ventilation  of  mine*  —  A  person  charged  with 
the  proper  ventilation  of  a  mine  will  be  guilty  of  manslaugh- 
ter if  through  his  negligence  an  accident  occurs  which  results  in 
death.  In  an  English  case,  tried  in  1847,  the  first  count  of  the 
indictment  stated  that  the  prisoner,  in  and  upon  one  James 
Shakespeare  did  make  an  assault ;  and  that  it  was  the  duty  of 
the  prisoner  to  ventilate  and  cause  to  be  ventilated  a  certain  coal 
mine,  and  to  cause  it  to  be  kept  free  from  noxious  gases,  and  tliat 
the  prisoner  feloniously  omitted  to  cause  the  mine  to  be  kept  ven- 
tilated, and  that  the  noxious  gases  accumulated  and  exploded, 
whereby  the  said  J.  S.,  who  was  lawfully  in  the  said  mine,  was 
killed.  It  appeared  that  a  mine,  called  Round  Green  Colliery, 
situate  at  Hales  Owen,  was  the  property  of  George  Parker,  Esq., 
and  that  the  prisoner  was  a  sort  of  manager  of  it,  and  called  the 
ground  bailiff ;  that  another  person  was  under  him,  called  the 
butty,  he  being  a  sort  of  foreman ;  and  that  the  deceased,  who 
was  called  the  doggy,  was  a  kind  of  second  foreman  under  the 
butty.  It  further  appeared,  that,  at  about  half  past  six  o'clock 
on  the  morning  of  the  17th  of  November,  1846,  a  number  of 
men  were  working  in  a  large  chamber  in  the  colliery,  when  there 
was  an  explosion  of  fire-damp,  by  which  nineteen  persons,  includ- 
ing  the  deceased  James  Shakespeare,  were  killed ;  and  it  was  im- 
puted, on  the  part  of  the  prosecution,  that  this  explosion  would 
have  been  prevented  if  the  prisoner  had  caused  an  air-heading  to 
have  been  put  up,  as  it  was  his  duty  to  have  done.  But  it  was 
sought  to  be  shown  by  the  cross-examination  of  the  witnesses  for 
the  prosecution,  that  it  was  the  duty  of  the  butty  (who  was  one 
of  die  persons  killed  by  the  explosion)  to  have  reported  to  the 
prisoner  as  ground  bailiff  that  an  air-heading  was  required ;  and 
that  as  far  as  appeared,  he  had  not  done  so.  For  the  prisoner  it 
was  submitted,  first,  that  the  prisoner  was  not  guilty  of  any  neg- 
ligence at  all,  as  it  was  only  his  duty  to  cause  air-headings  to  be 
put  up  on  the  requisition  of  the  butty ;  and,  secondly,  that  a  per- 
son who  was  guilty  only  of  breach  of  duty  by  omission  could  not 
be  found  guilty  of  manslaughter  ;  for  that,  in  order  to  constitute 
^  Foft  26S.     And  see  Whart.  on  Neg.  {  S89 ;  supra,  §  SI. 
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that  offence^  there  rnuBt  be  some  wrongful  or  improper  act  done 
by  the  prisoner,  except  in  thoae  caaes  where  there  waa  a  liability 
known  to  the  law,  such  as  providing  an  infant  with  food,  or  the 
like.  Maule,  J.  (in  summing  up) :  ^^  The  prisoner  is  charged 
with  manslaughter,  and  it  is  imputed  that  in  consequence  of  his 
omission  to  do  his  duty  a  person  named  Shakespeare  lost  his  life. 
It  appears  that  the  prisoner  acted  as  ground  bailiff  of  a  mine,  and 
that,  as  such,  his  duty  was  to  regulate  the  ventilation,  and  direct 
where  air-headings  should  be  placed ;  and  the  questions  for  you 
to  consider  are,  whether  it  was  the  duty  of  the  prisoner  to  have 
directed  an  air-heading  to  be  made  in  this  mine ;  and  whether, 
by  his  omitting  to  do  so,  he  was  guilty  of  a  want  of  reasonable 
and  ordinary  precaution.  If  you  are  satisfied  that  it  was  the  or- 
dinary and  plain  duty  of  the  prisoner  to  have  caused  an  air-head- 
ing to  be  made  in  this  mine,  and  that  a  man  using  reasonable  dil- 
igence would  have  had  it  done,  and  that,  by  the  omission,  the 
death  of  the  deceased  occurred,  you  ought  to  find  the  prisoner 
guilty  of  manslaughter.  It  has  been  contended  that  some  other 
persons  were,  on  this  occasion,  also  guilty  of  neglect.  Still,  as- 
suming that  to  be  so,  their  neglect  will  not  excuse  the  prisoner  ; 
for,  if  a  person's  death  be  occasioned  by  the  neglect  of  several, 
they  are  all  guilty  of  manslaughter ;  and  it  is  no  defence  for  one 
who  is  negligent  to  say  that  another  was  n^ligent  also,  and  thus, 
as  it  were,  try  to  divide  the  n^ligence  among  them."  ^ 

§  160.  Deserting  post  — For  a  person  charged  exclusively  with 
diM^gerous  machinery  to  desert  without  notice  and  leave  an  in- 
competent substitute  in  his  place,  makes  him  liable  for  death 
caused  by  the  incompetency  of  such  substitute.^  But  a  person 
so  leaving  machinery  is  not  liable  for  injuries  caused  by  the  inter- 
position of  an  independent  responsible  agent.' 

Xn.    PRIZE  FIGHTERS,  AND  PERSONS  ENGAGED  IN  ATHLETIC  SPORTS. 

§*161.  Prize  fighters  liable  for  manslaughter  in  ease  of  non^ 
maliciovs  killing  of  antagonist. —  On  the  same  principle  that  par- 
ties engaged  in  a  duel  are  guilty  of  murder  if  death  ensue,  so 
persons  engaged  in  prize  fighting  with  the  same  result  are  guilty 
of  manslaughter.    The  diJSerence  between  the  cases  is  simply 

^  R.  9.  Haines,  2  C.  &  K.  868.  >  R.  v.  Hilton,  2  Lewin  C.  C.  214. 

s  IL  V.  Lowe,  8  C.  &  R.  128 ;  4 
Cox  C.  C.  449. 
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that  of  intent.  In  the  first  instance,  there  is  an  intent  to  take 
life  ;  in  the  second,  an  intent  merely  to  do  an  unlawful  act  not 
amounting  to  felony.  But  if,  in  prize  fighting,  a  party  goes  out 
with  an  original  intent  to  do  grievous  bodily  harm  to  his  antago- 
Hist,  and  slays  him.  the  offence  is  murder  at  common  law,  or  mur- 
der  in  the  second  d^ree  under  the  American  statutes.  And  so 
if  he'  goes  with  the  intention  to  kUly  no  matter  what  may  have 
been  Hie  motive^  the  offence  is  murder.  If,  however,  the  guilty 
intent  arises  in  hot  blood,  in  the  excitement  of  the  struggle,  and 
without  the  intervention  of  cooling  time,  the  offence  is  but  man- 
slaughter, and  under  ordinary  circumstances,  all  persons  encour- 
aging a  prize  fight  in  which  death  ensues  are  accessaries  to  man- 
slaughter. Thus,  where  it  appeared  that  there  was  a  fight  be- 
tween the  deceased  and  another  person,  at  which  a  great  num- 
ber of  persons  were  assembled,  and  that  in  the  course  of  the  fight 
the  ring  was  broken  in  several  times  by  the  persons  assembled, 
who  had  sticks,  which  they  used  with  great  violence,  and  the  de- 
ceased died  in  consequence  of  blows  received  on  this  occasion,  and 
for  the  prisoner  it  was  attempted  to  be  proved,  that  though  he 
was  present  during  the  fight,  yet  he  neither  did  nor  said  anything. 
Littledale,  J.,  said :  ^*  If  the  prisoner  was  at  this  fight  encourag- 
ing it  by  his  presence,  he  is  guilty  of  manslaughter,  although  he 
took  no  active  part  in  it.  My  attention  has  been  called  to  the 
evidence  of  those  witnesse^i  who  have  said  that  the  prisoner  did 
nothing ;  but  I  am  of  opinion  that  persons  who  are  at  a  fight,  in 
oonsequenceof  which  death  ensues,  are  all  guilty  of  manslaugh- 
ter, if  they  encouraged  it  by  their  presence ;  I  mean  if  they  re- 
mained present  during  the  fight.  I  say  that  if  they  were  not 
casually  passing  by,  but  staying  at  the  place,  they  encouraged  it 
by  their  presence,  although  they  did  not  say  or  do  anything. 
This  is  my  opinion  of  the  law  of  this  case.  However,  you  ought 
to  consider  whether  the  deceased  came  by  his  death  in  conse- 
quence of  blows  he  received  in  the  fight  itself ;  for  if  he  came  by 
his  death  by  any  means  not  connected  with  the  fight  itself,  that 
is,  if  his  death  was  caused  by  the  mob  coming  in  with  bludgeons, 
and  taking  the  matter  as  it  were  out  of  the  hands  of  the  com- 
batants, then  persons  merely  present  encouraging  the  fight  would 
not  be  answerable,  unless  they  are  connected  in  some  way  with 
that  particular  violence.  If  the  death  occurred  from  the  fight 
itself,  all  persons  encouraging  it  by  their  presence  are  guilty  of 
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manslaughter ;  but  if  the  death  ensued  from  violence  unconnected 
with  the  fight  itself,  that  is  by  blows  given  not  by  the  other  com- 
batant in  the  course  of  the  fight,  but  by  persons  breaking  in  the 
ring  and  striking  with  their  sticks,  those  who  were  merely  pres- 
ent are  not,  by  being  present,  guilty  of  manslaughter.'*  ^ 

§  162.  And  so  of  participants  in  unlawful  sports.  —  When 
death  occurs  as  an  incidental  consequence  of  an  unlawful  sport, 
it  is  manalaughter  in  all  concerned  in  promoting  the  act  which 
immediately  caused  the  death.  This  principle  has  been  applied 
in  England  to  all  present  encouraging  not  only  boxing  matches 
but  other  sports  of  a  similar  kind,  which  are  exhibited  for  lucre, 
on  the  ground  that  they  tend  to  encourage  idleness  by  drawing 
together  a  number  of  disorderly  people,  and  hence  involve  a  crim- 
inal responsibiUty.3  In  such  cases  the  intention  of  the  parties  is 
not  innocent  in  itself,  each  being  careless  of  what  hurt  may  be 
given,  provided  the  promised  reward  or  applause  be  obtained ; 
and  meetings  of  this  kind  have  also  a  strong  tendency  in  their 
nature  to  a  breach  of  the  peace.'  Nor  does  provocation  operate 
to  acquit.  Thus,  in  a  case  of  old  date,  where  the  prisoner  had 
killed  his  opponent  in  a  boxing-match,  it  was  holden  that  he  was 
guilty  of  manslaughter ;  though  he  had  been  challenged  to  fight 
by  his  adversary  for  a  pubUc  trial  of  skiU  in  boxing,  and  was 
also  urged  to  engage  by  taunts ;  and  the  occasion  was  sudden.^ 

So  the  English  custom  of  cock-throwing,  at  Shrovetide,  has 
been  considered  unlawful  and  dangerous;  and  accordingly,  where 
a  person  throwing  at  a  cock  missed  his  aim,  and  killed  a  child 
who  was  looking  on,  Mr.  J.  Foster  ruled  it  to  be  manslaughter  ; 
and,  speaking  of  the  custom,  he  says :  *^  It  is  a  barbarous,  un- 
manly custom,  frequently  productive  of  great  disorders,  danger- 
ous to  the  bystanders,  and  ought  to  be  discouraged."*  So 
throwing  stones  at  another  wantonly  in  play,  being  a  dangerous 
sport,  without  the  least  appearance  of  any  good  intent,  or  doing 

any  other  such  idle  action  as  cannot  but  endanger  the  bodily 
hurt  of  some  one  or  other,  and  by  such  means  killing  a  person, 
will  be  manslaughter.^ 

^  IL  V.  Murphy,  6  C.  &  P.  103 ;  R.  «  Ward's  case,  1  East,  270. 

V.  Toang,  8  C.  &  P.  S44  ;  and  see  *  Post.  261. 

§  819,  479.  «  1  Hawk.  P.  C.  c.  29,  s.  5.    See 

s  Post.  260.  infra,  §  479. 

>  1  East  P.  C.  G.  5,  8.  42,  p.  270. 
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§  163.  But  not  so  in  lawful  athUtie  sportt.    No  re$ponsibUity 
for  death  which  is  an  incidental  consequence  of  the  game^  unless 
there  he  malice.  —  The  Roman  law  gives  us  the  following  illus- 
tration of  this  principle :   ^^  Si  quis  in  coUuctatione  vel  in  pan- 
cratio  vel  pugiles  dum  inter  se  exercentur  alius  alium  occiderit, 
siquidem  in  publico  certamine  alius  alium  occiderit,  cessat  Aqui- 
lia,  quia  gloriae  causa  et  yirtutis,  non  injuriae  gratia  videtur 
damnum  datum.    Hoc  autem  in  servo  non  prooedit,  quoniam  in- 
genui  solent  certare :  in  filio  fam.  vulnerato  procedit :  plane  si  ce- 
dentem  vulneraverit  erit  Aquiliae  locus."  ^  In  other  words,  no  lia- 
bility attaches  to  the  wounding  or  killing  (if  the  rules  of  the  game 
are  preserved  and  no  malice  shown)  of  a  freeman  in  a  wrests 
ling  match  or  other  public  game.     While  the  trial  of  strength 
continues,  it  is  one  of  the  rules  of  the  game  that  each  party  exerts 
all  the  strength  at  his  command ;  and  each  party  goes  into  the 
game  with  full  notice  that  this  will  be  done.    When,  however, 
the  game  is  ended,  then  the  conqueror  must  exhibit  diligentia  in 
his  treatment  of  his  prostrate  antagonist.     And  the  game,  to 
enable  this  defence  to  be  taken,  must  be  a  bond  fide  match, 
gloriae  et  virtutis  causa.   A  wrestling  match  with  a  slave  does  not 
fall  under  this  head ;  it  was  no  ^^  gloria  "  to  overcome  a  slave  in 
such  a  trial.      It  was  otherwise,  so  argues  Pemice,^  a  leading 
authority  in  this  branch  of  the  law,  with  the  game  of  ball,  as 
appears  by  the  following  extract :  ^^  Cum  pila  complures  luderent 
quidem  ex  his  servulum  cum  pilam  percipere  conaretur  impulit : 
servuB  cecidit  et  cms  fregit.     Quaerebatur :  an  dominus  servuli 
lege  Aq.  cum  eo  cujus  impnlsu  ceciderat  agere  potest  ?   Respondi 
non  posse,  cum  casu  magis  quam  culpa  videretur  factum."  ^   Here 
the  presumption  indicates  casus.  In  this  case,  however,  the  game 
is  not  limited  to  the  ingenuL     The  case  is  therefore  one  in  which 
slave  and  freeman  stood  alike ;   the  one  having  no  greater  privi- 
lege than  the  other.     Qut  here,  from  the  nature  of  the  game, 
the  idea  of  dUigentia  is  excluded ;  the  players  of  one  side  seek- 
ing to  hinder  the  players  of  the  other  side  from  catching  the  ball, 
and  a  struggle  therefore  accepted  which  cannot  go  on  without  the 
risk  of  bruises  and  falls.     In  such  case  a  hart  received  in  the 
usual  course  of  the  game  cannot  be  regarded  as  culpa.    In 
games,  therefore,  whidi  are  sanctioned  by  long  usage  and  by  in- 

>  L.  7.  §  4.  leg.  Aq. ;  Pemice,  p.  54.        *  L.  52.  §  4.  D.  h.  t 
•  Op.  cit.  p.  54. 
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§  168.]  NEGLIGENT  HOMIOIDE :  [CHAP.  lY. 

direct  if  uot  direct  legal  sanction,  there  is  no  application  of  the 
maxims  Lums  quoque  noxius  in  ctUpa  est^^  and  Non  debet  esse 
impunitas  lusus  tarn  pemiciosus? 

Hence  we  may  conclude  that  all  who  take  part  in  lawful  ath- 
letic games,  and  fairly  follow  the  rules  belonging  to  such  games, 
are  not  responsible  for  deaths  incidentally  resulting  therefrom.' 
But  it  is  otherwise  if  the  weapons  used  are  of  a  dangerous  and 
unsuitable  character,  and  are  employed  with  recklessness  which 
leads  to  death :  the  offender,  in  case  of  death,  is  guilty  of  man- 
slaughter. Thus,  in  an  early  English  case,  the  evidence  was 
that  Sir  John  Chichester  made  a  pass  at  his  servant  with  a 
sword  in  the  scabbard,  and  the  servant  parried  it  with  a  bed- 
staff,  but  in  so  doing  struck  off  the  chape  of  the  scabbard, 
whereby  the  end  of  the  sword  came  out  of  the  scabbard ;  and 
the  thrust  not  being  effectually  broken,  the  servant  was  killed  by 
the  point  of  the  sword.^  This  was  adjudged  manslaughter :  and 
Mr.  J.  Foster  thinks,  in  conformity  with  Lord  Hale,  that  it  was 
rightly  so  adjudged,  on  the  ground  that  there  was  evidently  a 
want  of  common  caution  in  making  use  of  a  deadly  weapon  in  so 
violent  an  exercise,  where  it  was  highly  probable  that  the  chape 
might  be  beaten  off,  which  would  necessarily  expose  the  servant 
to  great  bodily  harm.^  But,  notwithstanding  these  high  authori- 
ties, it  may  now  be  questioned  whether,  in  this  case,  the  applica- 
tion of  the  principle  is  as  correct  as  the  principle  itself.  If  the 
practising  of  this  kind  in  fencing — which  was  the  sport  in  which 
Sir  John  Chichester  was  engaged  —  is  lawful,  it  would  seem  that 
the  bursting  of  the  sword  through  the  chape  of  the  scabbard  was 
mere  misadventure.  The  design  of  the  scabbard  is  to  render  the 
sword  harmless,  and  a  man  who  carries  his  sword  about  his  per- 
son assuredly  gives  the  best  evidence  in  his  power  of  his  confi- 
dence in  the  sufficiency  of  the  guard.  If  it  is  lawful  to  carry 
such  a  weapon,  it  assuredly  is  lawful  to  use  it  when  properly 
guarded  from  mischief.  The  whole  question,  therefore,  turns  on 
the  point,  whether  the  particular  exercise  in  which  Sir  John 
Chichester  was  engaged  was  one  likely  to  disengage  tbe  sword 
from  the  scabbard.® 

1  L.  10.  §  4  D.  leg.  Aq.  Fenton's  case,  1  Lew.  179  ;  Whart. 

«  L.  50.  §  10.  D.  h.  t.  Cr.  L.  7th  ed.  §  1012. 

*  See  Penn.  v.  Lewis,  Addison,  270;        «  1  Hale,  472. 

»  1  Hale,  478  ;  Foet.  260. 
180  <  See  infra,  §  479. 


CHAP.  IV.]  BY  PERSONS  IN  AUTHORITY.  [§  165. 

§  164.  In  practical  Jokes  reiponsibility  attaches,  —  But  where 
the  death  occurs  not  as  incident  to  a  game  whose  risks  all  the 
participants  know  in  advance,  but  as  the  result  of  a  practical 
joke  which  was  a  surprise  on  the  deceased,  then,  though  there 
was  no  malice,  the  defendant  is  responsible  for  manslaughter, 
when  the  death  is  imputable  to  physical  agencies  put  in  motion 
by  himself.  In  accordance  with  this  view  it  has  been  held  man«- 
sLanghter  to  cause  death  by  du,cking  another ;  ^  by  building  a  fire 
round  a  drunken  man  in  order  to  frighten  him,  he  afterwards 
rolling  into  the  fire,  which  was  not  placed  so  near  as  to  endanger 
him  if  he  had  laid  still ;  ^  by  shooting  with  a  gun,  though  for 
the  mere  purpose  of  alarming  ;  ^  by  throwing  stones  into  a  coal 
pit  in  sport;*  by  upsettmg  a  cart  as  a  joke ;  ^  by  administering, 
as  a  joke,  excessive  quantities  of  intoxicating  liquor.^ 

Xm.    CORRECTION  BY  PERSONS  IN  AUTHORITY. 

§  165.  Killing  hy  immediate  correction^  manslatighter, — 
When  death  ensues,  in  consequence  of  correction  by  parents, 
masters,  and  others  having  lawful  authority,  and  such  correction 
is  considered  nothing  more  than  reasonable,  the  death  will  be 
treated  as  accidental.^  Where,  however,  the  correction  exceeds 
the  bounds  of  due  moderation,  either  in  the  measure  of  it,  or  in 
the  instrument  made  use  of  for  the  purpose,  it  will  be  either 
murder  or  manslaughter,  according  to  the  circumstances.  If 
done  with  a  cudgel,  or  other  thing  not  likely  to  kill,  though  im- 
proper for  the  purpose  of  correction,  it  will  be  manslaughter ; » 
if  with  a  dangerous  weapon,  likely  to  kill  or  maim,  and  with 
craelty,  it  wiU  be  murder;  due  regard  being  had  in  both  in- 

1  1  East  P.  C.  236.    -  taken  out,  the  cart  tilted  up,  and  the 

s  R.  9.  Errington,  2  Lew.  217.  deceased  was  thrown  out  on  his  back 

*  State  V.  Roane,  2  Dev.  5S.  on  the  stones,  and  the  potatoes  were 
^  Fenton's  case,  1  Lewin,  1 79 ;  su-  shot  out  of  the  sacks,  and  fell  on  and 

pra,  §  136.  covered  him  over,  and  he  died  in  con- 

*  R.  o.  Snlliyan,  7  C.  &  P.  641.  In  sequence  of  the  injuries  then  received. 
this  case  a  carman  was  in  the  front  It  was  held  that  as  the  intent  was  to 
part  of  a  part,  loading  it  with  sacks  of  commit  a  mere  trespass,  the  boy  was 
potatoes,  and  a  boy  pulled  the  trap-  guilty  of  manslaughter. 

stick  out  of  the  front  of  the  cart,  but        *  R.  v.  Martin,  3  C.  &  P.  211 ;  R 

not  with  intent  to  do  the  man  any  v,  Packard,  1  C.  &  M.  246. 
harm,  as  he  had  seen  it  done  several        ^  1  East  P.  C.  261 ;  supra,  §  134. 
times  before  by  others;  and  in  conse-        *  Anon.  1  East  P.  C.  261. 
qoence  of  the  trapstick  having  been 
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Btances  to  the  age  and  strength  of  the  party .^  So,  as  was  said 
in  a  case  already  cited,  if  a  seaman  is  in  a  state  of  great  debility 
and  exhaustion,  so  that  he  cannot  go  aloft  without  danger  of 
death  or  enormous  bodily  injury,  and  the  facts  are  known  to  the 
master,  who  notwithstanding  compels  the  seaman,  by  moral  or 
physical  force,  to  go  aloft,  persisting  with  brutal  malignity  in 
such  course,  and  the  seaman  falls  from  the  mast,  and  is  drowned 
thereby,  and  his  death  is  occasioned  by  such  misconduct  in  the 
master  ;  under  such  circumstances  it  is  murder  in  the  master.  If 
there  be  no  malice  in  the  master,  the  crime  is  reduced  to  man- 
slaughter.^ So  if  a  father,  without  malice,  beats  his  son  for  theft 
so  severely  with  a  rope  that  he  dies,  it  is  only  manslaughter ;  if 
with  malice,  it  is  murder.^  And  so  for  a  person  in  loco  parentis 
to  cruelly  overwork  a  child,  producing  its  death.^ 

A  schoolmaster  who,  on  a  boy's  return  to  school,  wrote  to  his 
parent,  proposing  to  beat  him  severely,  in  order  to  subdue  his 
alleged  obstinacy,  and  on  receiving  his  father's  reply,  assenting 
thereto,  beat  the  boy  for  two  hours  and  a  half  secretly  in  the 
night,  and  with  a  thick  stick,  until  he  died,  is  guilty  only  of 
manslaughter,  no  maUce  being  proved.* 

^  Post.  262  ;  Kel.  28,  188  ;  1  Hale,  *  Anon.  1  East  P.  C.  261 ;  Bupra, 
454,  457,  478,  474  ;  1  Hawk.  c.  29,  s.     §  184,  infra,  §  804. 

5  ;  1  Leach,  878  ;  R.  u.  Conner,  7  C.        ^  R.  v.  Cheeseman,  7  C.  &  P.  455  ; 

6  P.  488  ;  R.  V.  Cheeseman,  7  Car.  see  2  Twiss's  Lord  Eldon,  86 ;  supra, 
&  P.  455 ;  State  v.  Harris,  68  N.  C.  1.    §  186. 

s  U.  S.  V.  Freeman,  4  Mason  C.  C.  *  R.  v.  Hopley,  2  F.  &  F.  202.  See 
R.  505.  Com.  v.  Randall,  4  Gray  (Mass.),  86. 
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CHAPTER  V. 


STATUTORY  DISTINCTIONS. 


Old  English  Uw  indifferent  to  gndations  of 
guilt,  §  170. 

American  legislation  establishing  snch  gpra- 
dations  in  homicide,  §  171. 

General  analysis  of  statutes,  §  178. 

Gonstmction  of  New  York  statutes,  §  174. 

Construction  of  Pennsylvania  and  cognate 
statutes,  $  176. 

<«  Wilful "  and  "deUbente ''  descriptive  of 
first  degree,  §  176. 

"  Specific  intent  to  take  life  "  the  charac- 
teristic of  first  degree,  §  177. 

•*  Wilful "  means  specifically  willed,  §  178. 

"Deliberate  "  to  be  regarded  as  qualifying 
"  kiUing,"  $  179. 

"  Premeditated  "  does  not  require  positive 
proof  of  antecedent  intent,  which  may  be 
inferred,  §  180. 

Facts  from  which  premeditation  can  be  in- 
fared,  §  181. 

When  A.  intending  to  kill  B.  shoots  C, 
offence  is  murder  in  first  degree,  §  182. 

Where  A.  shoots  at  a  body  of  men,  intend- 
ing to  kill  either  of  them,  offence  is  mur- 
der in  first  degree,  §  183. 

Killing  in  perpetration  of  specified  fblony 
not  necessarily  murder  in  first  degree,  $ 
184. 


And  so  of  killing  by  poison  or  lying  in  wait, 
§186. 

Unintentional  killing  when  attempting  nn- 
enumerated  felony  is  manslanghter,  § 
188. 

"  Attempt  *'  to  commit  enumerated  felony 
means  indictable  attempt,  §  189. 

Murder  in  second  degree  includes  all  com- 
mon law  murders  in  which  the  intent  is 
not  to  take  life,  including  cases  in  which 
the  mind  is  in  such  a  state  as  to  be  inca- 
pable of  specific  intent,  §  190. 

So  in  drunkenness,  §  191. 

Also  includes  killing  in  production  of  abor- 
tion when  intent  is  seriously  to  hurt,  § 
199. 

Murder  in  second  degree  a  compromise 
courts  are  unwilling  to  disturb,  §  198. 

Mere  malicious  killing  only  presumed  to  be 
murder  in  second  degree,  §  194. 

Common  law  indictment  sufficient  under 
sUtutes,  §  195. 

Under  such  indictment  verdict  may  be  for 
either  degree,  $  196. 

Verdict  must  designate  degree,  §  197. 

Right  of  judge  to  direct  verdict,  §  198. 


§  170.  Old  English  law  indifferent  to  gradations  of  guilt,  — 
According  to  the  older  common  law  authorities,  not  only  was  it 
murder  to  kill  another,  though  the  intent  was  merely  to  severely 
hart,  but  homicide  unintentionally  committed  in  pursuit  of  a 
felony  was  murder,  and  was  punishable  with  death.  It  is  true 
that  so  long  as  death  was  the  common  punishment  for  all  felo- 
nies, its  infliction  in  this  instance  attracted  comparatively  little 
attention.  But  in  this  country,  when  capital  punishment,  gen- 
eiaUy  speaking,  was  restricted  to  homicides,  the  injustice  of  tak- 
ing life  for  what  might,  after  all,  be  a  mere  species  of  misad- 
venture, early  attracted  attention.  No  objection  was  taken  to 
the  common  law  distinction  between  murder  and  manslaughter. 
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The  general  view  was  that  it  was  proper  that  this  should  remain. 
The  question  was  one  of  pimishment.  It  was  felt  that  there  was 
a  large  class  of  cases  falling  under  the  general  head  of  murder, 
in  which  a  jury  ought  to  be  allowed  to  say  whether  there  was  an 
intent  to  take  life  or  not,  and  where  no  such  intent  was  found, 
it  seemed  consistent  with  sound  jurisprudence  that  a  sentence 
lighter  than  death  should  be  inflicted.  And  it  was  to  meet  this 
class  that  legislative  action  was  invoked. 

§  171.  American  legislation  directed  to  the  eatablishmefU  of 
degrees.  —  Pennsylvania  was  the  first  state  to  move ;  and  on 
April  22,  1794,  passed  an  act  which  has  now  been  in  substance 
incorporated  in  the  codes  of  a  majority  of  the  states  of  the  Union. 
That  the  object  of  the  act  was  to  diminish  the  area  of  cases  to 
which  the  penalty  of  death  is  applicable,  is  obvious  from  the  first 
clause.  **•  Whereas,"  it  recites,  '^  the  design  of  punishment  is  to 
prevent  the  commission  of  crime,  and  to  repair  the  injury  that 
has  been  done  thereby  to  society,  or  the  individual ;  and  it  hath 
been  found  by  experience  that  these  objects  are  better  obtained 
by  moderate,  but  certain  penalties,  than  by  severe  and  excessive 
punishments ;  and  whereas  it  is  the  duty  of  every  government 
to  endeavor  to  reform,  rather  than  exterminate  offenders,  and  the 
punishment  of  death  ought  never  to  be  inflicted  where  it  is  not  ab- 
solutely necessary  to  the  public  safety  ;  therefore,  no  crime  what- 
soever, hereafter  committed,  except  murder  in  the  first  degree, 
shall  be  punished  with  death  in  the  State  of  Pennsylvania." 

Then  follows  the  operative  clause :  — 

*^  And  whereas  the  several  offences  which  are  included  under 
the  general  denomination  of  murder  differ  so  g^atly  from  each 
other  in  the  degree  of  atrociousness,  that  it  is  unjust  to  involve 
them  in  the  same  punishment :  All  murder  which  shall  be  perpe- 
trated by  means  of  poison,  or  lying  in  wait,  or  by  any  other  kind 
of  wilful,  deliberate,  and  premeditated  killing,  or  which  shall  be 
committed  in  the  perpetration,  or  attempt  to  perpetrate  any 
arson,  rape,  robbery,  or  burglary,  shall  be  deemed  murder  in  the 
first  degree  ;  and  all  other  kinds  of  murder  shall  be  deemed  mur- 
der of  the  second  degree ;  and  the  jury  before  whom  any  person 
indicted  for  murder  shall  be  tried  shall,  if  they  find  such  person 
guilty  thereof,  ascertain  in  their  verdict  whether  it  be  murder  of 
the  first  or  second  degree ;  but  if  such  person  shall  be  convicted 
by  confession,  the  court  shall  proceed,  by  examination  of  wit- 
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MUBDEB  m  FIBST  DEGREE. 


[§  178. 


nesses,  to  determine  the  degree  of  crime,  and  to  give  sentence 
accordingly." 

§  172.  Massachusetts  presents  another  line  of  distinction,  and 
in  this  respect  is  followed  by  several  other  states.  The  Massa- 
chusetts statute  makes  murder  in  the  first  degree  to  consist  of 
murder  *^  with  deliberately  premeditated  malice  aforethought ;  " 
and  of  murder  ^^  in  the  commission  of,  or  in  an  attempt  to  com- 
mit any  crime  punishable  with  imprisonment  for  life,  or  commit- 
ted with  extreme  atrocity  or  cruelty."^  The  Massachusetts  courts, 
following  this  definition,  have,  as  will  be  seen,  laid  greater  em- 
phasis on  the  ''  premeditation  "  being  ^*  deliberate,"  and  less  on 
the  specific  character  of  the  intent,  than  have  the  courts  in  Penn- 
sylvania. 

§  173.  General  analym  of  9tattUet*  —  By  the  following  analy- 
sis the  distinctive  features  of  the  statutes  of  several  states  can 
be  seen  at  a  glance :  — 
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Ntm  York   .    . 


MUBDEB  IN  THE  FIRST  DEGREE. 

KKUXKIUTKD  IHBTAHCBB. 

Mnrder  "  in  perpetrtting  or  attempting  to 
perpetrate  anj  crime  punishable  with  death, 
or  imprisonment  in  the  state  prison  for  life,  or 
for  an  unlimited  term  of  years." 

Murder  by  '* poison,  starving,  torture,*'  or 

in  the  perpetration  or  attempt  at  the  perpe- 
tration 01  arson,  rape,  robbeiy,  or  bnrgiaxy." 

Mnrder  ^  in  the  commission  of  or  in  an  at- 
tempt to  commit  any  crime  punishable  with 
imprisonment  for  life,  or  committed  with  ex- 
treme atrocity  or  craelty." 

Murder  "  when  perpetrated  without  any  de- 
sign to  effect  death  by  a  person  engaged  in  the 
commission  of  any  felony." 


u 


QKRK1U.L  DBFOnnOlf. 


Murder    with 
press      malice 
thought." 


II 


ex- 
afore- 


^  Act  of  May  29,  1873. 


Murder  by  "deliber- 
ate and  premeditated 
killing." 

Miuder  '*  committed 
with  deliberately  pre- 
meditated malice  afore- 
thought." 

Murder  "first,  when 
perpetrated  from  a  de- 
liberate and  premeditat- 
ed desiffn  to  effect  the 
death  of  the  person  ktll- 
edf  or  of  any  human 
bemg.  Second,  when 
perpetrated  by  an  act 
imminently  dangeroos 
to  others,  and  evincing  a 
depraved  mind  regard- 
less ol  human  life,  al- 
though without  any  pre- 
meditated design  to  ef- 
fect the  death  of  anv 
particular  individual." 
"  Such  killing,  unless  it 
be  murder  in  the  first 
degree,  or  manslaughter, 
or  excusable  or  justifi- 
able homicide,  shall  be 
murder  in  the  second 
degree  when  perpetrated 
intentionally,  bat  with- 
out deliberation  and  pre- 
meditation." ^ 
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Ptnntylvania 


Connecticut 
New  Jersey 
Michigan    . 
Alabama 
Virginia     . 


Tennestee    .    . 


KMUMKBATBD  UI8TAV0B8. 

Murder  '*  by  means  of  poiaon,  or  by  lying 
in  wait/'  or  "  in  the  perpetration  or  attempt 
to  perpetrate  any  arson,  rape,  robbery,  or  bur- 
rfary.  ' 

Ibid. 

Ibid. 

Ibid. 

Ibid. 

Murder  by  '*  poison,  by  lyins  in  wait,  im- 
prisonment, 8tarvin|7.  or  by  wiluil,  deliberate, 
and  premeditated  killing,  or  other  cruel  treat- 
ment or  torture,"  or  in  **  the  oommission  of  or 
attempt  to  commit  any  arson,  rape,  robbery, 
or  burglary." 

Muixier  committed  "  by  means  of  poison,  or 
by  lying  in  wait,"  or  "  in  the  perpetration  or 
attempt  to  perpetrate  any  arson,  rape,  rob- 
beiy,  Durglary,  or  larceny." 


OBMBBAL  DBFIRITXOH. 

Murder  perpetrated 
*'  by  any  other  kind  of 
wilful,  deliberate,  and 
premeditated  killing." 

Ibid. 

Ibid. 

Ibid. 

Ibid. 

Ibid. 


Murder  perpetrated 
'*  by  any  (other)  kind 
of  wilful,  deliberate,  ma- 
licious, and  premeditated 
killing." 


§  174.  Constnurtian  of  New  York  ttatute.  —  The  act  of  May 
29, 1873,  of  which  an  analysis  is  given  above,  is  of  too  recent  a 
date  to  have  received  the  benefit  of  deliberate  judicial  interpre- 
tation. So  far  as  concerns  some  of  its  terms,  snch  interpretation 
is  necessary  to  settle  its  meaning.  For  one  imaginable  case  of 
homicide  (i.  e.  when  a  person  kills  another,  ^^  when  in  the  com- 
mission of  any  felony,"  but  with  a  ^^  design  to  effect  death,'*  yet 
without  such  design  being  ^^  deliberate  and  premeditated,"  or 
^^  evincing  a  depi*aved  mind,  regardless  of  human  life  "),  it  ap- 
parently provides  no  punishment ;  and  it  is  easy  also  if  we  are 
to  take,  as  the  statute  requires  us,  to  refining  on  this  topic,  to 
conceive  of  other  cases  of  homicide,  which  are  more  than  ^^  in- 
tentional," yet  less  than  ^^  deliberate  and  premeditated,"  and  to 
which  the  statute  does  not  reach.  Putting  aside  these  questions, 
however,  and  dismissing  the  subtleties  that  are  involved  in  the 
distinction  taken  by  the  legislature  between  ^*  intent "  and  '^  pre- 
meditation," we  may  take  the  meaning  of  the  statute  to  be  this : 
When  murder  is  committed  (aside  from  the  enumerated  in- 
stances) without  ^^  a  depraved  mind,  regardless  of  human  life," 
*^  by  any  act  imminently  dangerous  to  others,"  with  an  intent 
suddenly  formed,  it  is  murder  in  the  second  degree ;  if  with  an 
intent  deliberately  formed,  it  is  murder  in  the  first  degree.^ 

§  175.  Construction  of  Pennsylvania  and  cognate  statutes.  — 
These  statutes  cannot  now  be  charged  with  ambiguity.  They 
have  been  in  force  in  Pennsylvania  and  Virginia  for  over  eighty 

^  See  to  this  effect  charge  of  Davis,  1,  1878 ;  8  Albany  L.  J.  19.  See  7 
J.,  in  People  v.  Walworth,  N.  Y.  July    Ibid.  228. 
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yean ;  they  were  adopted  in  other  states  at  the  earliest  periods 
of  legislation  ;  and  they  have  received  a  definite  and  settled 
judicial  exposition  which  will  be  now  given. 

§  176.  *^  Wilful  and  deliberate^  and  premeditated  killing  "  «>  a 
general  deteription  of  the  first  degree.  —  The  general  expression, 
^^  any  kind  of  wilful  and  deliberate,  and  premeditated  killing," 
is  to  be  separated  from  the  context,  and  to  be  so  interpreted  as 
to  constitute  a  distinct  and  substantive  definition.    ^^  The  coun. 
sel  for  the  prisoner,'*  said  a  learned  judge,  in  a  case  before  the 
general  court  of  Virginia,  *^  has  supposed,  and  argued  in  support 
of  his  supposition,  that  the  words,  ^any  other  kind  of  wilful, 
deliberate,  or  premeditated  killing '  ought  to  be  construed,  and 
of  necessity,  as  referring  to  the  character  or  kind  of  killing,  or 
murder  specified  in  the  previous  enumeration  (by  means  of  poi- 
son,  lying  in  wait,  duress  of  imprisonment  or  confinement,  starv- 
ing, wilful,  malicious,  or  excessive  whipping,  beating,  or  other 
cruel  torture),  as  if  it  read,  ^  any  other  kind  of  such  wilful,  de- 
liberate, or  premeditated  killing ; '  because,  otherwise,  as  he  sup- 
poses, the   preceding  particular  enumeration  would  be  useless. 
Now,  a  plain  and  invincible  answer  to  this  argument  is  the  im- 
port of  the  terms  used,  —  other  and  such.     Other  killing,  means 
any  other  whatever  which  is  different  from  the  same ;  such  kill- 
ing would  refer  to  the  modes  of  killing  enumerated,  and  confine 
itself  to  the  kind  of  killing  enumerated,  and  the  means  by  which 
it  was  effected.     To  admit  this  construction  of  the  prisoner's 
counsel,  would  be  to  allow  that  the  legislature  meant  nothing, 
or  did  not  understand  what  it  meant,  when  it  used,  upon  this 
very  important  subject  of  life  and  death,  those  words  of  plain 
and  obvious  import,  ^  any  other  kind  of  wilful,  deliberate,  and 
premeditated  killiug.'     This  is  what  this  court  cannot  admit. 
Poison  may  reach  the  life  of  one  or  more  not  within  the  design 
of  him  who  lays  the  bait ;  lying  in  wait  may  be  with  a  view  of 
great  injury,  abuse,  and  bodily  harm,  without  the  settled  pur- 
pose to  kill ;  imprisonment,  or  confinement,  or  starving,  may  be 
with  a  view  to  reduce  the  victim  to  the  necessity  of  yielding  to 
some  proposed  conditions,  as  well  as  a  punishment  for  the  failure 
of  prompt  obedience,  without  any  fixed  determination  to  destroy 
life ;  and  the  same  may  be  said  of  malicious  or  excessive  whip- 
ping, beating,  or  other  cruel  torture.    In  all  these  enumerated 
cases,  the  legLBlatui-e  has  declared  the  law,  that  the  perpetrator 
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shall  be  held  guilty  of  murder  in  the  first  d^ree,  without  further 
proof  that  the  death  was  the  ultimate  result  which  the  will,  de- 
liberation, and  premeditation  of  the  party  accused  sought.  And 
the  same  authority  has  declared  the  law,  that  any  other  kind  of 
killing,  which  is  sought  by  the  will,  deliberation,  and  premedita- 
tion of  the  party  accused,  shall  also  be  murder  in  the  first  de- 
gree ;  but  as  to  this  other  kind  of  killing,  proof  must  be  ad- 
duced to  satisfy  the  mind,  that  the  death  of  the  party  slain  was 
the  ultimate  result  which  the  concurring  will,  deliberation,  and 
premeditation  of  the  party  accused  sought.  But  to  this  general 
rule  the  same  authorifrjr  adds  an  exception,  which  ia,  that  any 
death  consequent  upon  the  perpetration  of  or  attempt  to  perpe- 
trate any  arson,  rape,  robbery,  or  burglary,  shall  be  deemed 
murder  in  the  first  degree ;  and  all  other  murder  at  common  law 
shall  be  deemed  murder  in  the  second  degree.  So  that  the  ca^es 
within  the  exception  as  now  put,  and  the  cases  enumerated  as 
first  mentioned  are,  in  fact,  placed  upon  the  same  principle  ; 
there  is  no  necessity  of  proof  in  either  to  establish  the  fact,  that 
a  homicide  was  intended.  And  it  follows,  of  course,  that  all 
other  homicide  which  was  murder  at  common  law  is  now  mur- 
der in  the  second  degree,  except  when  it  shall  be  proved  that  the 
homicide  was  the  result  of  a  ^  wilful,  deliberate,  and  premedita- 
ted killing ; '  and  it  also  follows,  of  necessity,  that  when  by  the 
proof  the  mind  is  satisfied  that  the  killing  was  wilful,  deliberate, 
and  premeditated,  such  killing  must  be  taken  and  held  to  be  mur- 
der in  the  first  degree."  ^ 

§  177.  IJhe  general  definition  of  the  8tatiUe»  does  not  touch  the 
common  law  distinction  between  murder  and  manslaughter;  it 
simply  divides  murder  into  two  classes  :  murder  with  a  specific^ 
deliberate  intent  to  take  life  being  murder  in  the  first  degree  ; 
murder  without  such  an  intent  to  take  life  being  murder  in  the 
second  degree.  —  By  the  general  concurrence  of  each  of  the 
states  in  which  this  distinction  has  been  the  subject  of  examina- 
tion, the  practical  working  of  the  statutes  has  been  to  divide 
murder,  as  limited  by  the  common  law,  into  two  classes,  leaving 
the  original  boundaries  between  murder  and  manslaughter  unal- 
tered. The  statutes,  it  has  been  held,  in  requiring  murder  in 
the  first  degree  to  be  deliberate,  do  not  change  the  common  law 

^  Com.  V.  JoDes,  1  Leigh,  610-612,     Yirg.  Cases,  48S;  Whiteford's  case, 
per  Judge  Daniel ;  Burgess's  case,  2    cited  1  Leigh,  612. 
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doctrine  in  that  respect  with  regard  to  murder;  the  degree  of 
deliberation  requisite  in  both  degrees  being  the  same.  The  dis- 
tinctive peculiarity  attached  by  the  statutes  to  murder  in  the  first 
degree,  however,  is  that  it  must  necessarily  be  accompanied  with 
a  premeditated  intention  to  take  life.  The  ^^killing^^  must  be 
^^  premeditated,^^  Wherever,  then,  in  cases  of  deliberate  hom- 
icide, there  is  a  specific  intention  to  take  life,  the  offence,  if  con- 
summated, is  murder  in  the  first  degree  ;  if  there  is  not  a  specific 
intention  to  take  life,  it  is  murder  in  the  second  degree.^  ^*  To 
constitute  murder  of  the  first  degree,^  the  intent  of  the  party 
killing  must  have  been  to  take  life ;  whereas,  by  the  common  law, 
if  the  mortal  blow  is  malicious  and  death  ensues,  the  perpetra- 
tor is  guilty  of  murder,  whether  such  an  intention  does  or  does 
not  appear  to  have  existed  in  his  mind.  The  injury  being  ma- 
licious, the  common  law  holds  the  offender  responsible  for  all  the 
consequences  following  his  unlawful  act.  The  first  inquiry,  there- 
fore, of  a  Pennsylvania  jury,  after  a  felonious  and  malicious  hom- 
icide is  established,  not  committed  by  means  of  poison,  or  lying 
in  wait,  or  in  the  perpetration  of  one  of  the  felonies  enumerated 
in  the  act,  is  whether  thq  mortal  blow  was  given  with  an  intent 
to  take  life,  or  merely  to  do  great  bodily  harm.     If  the  former 

^  Reap.  V,  Bob,  4  Dallas,  146 ;  Penn.  646  ;   State  r.  Spencer,  1  Zabriskie, 

V.  Honeyman,  Addison,  148';  Fenn.  v.  196;    State  v.    Shoultz,   25  Mis.  (4 

Lewis,  Addison,  283;  Com.  v.  Green,  Jones)  128 ;  People  v.  Potter,  5  Mich. 

I  Ashmead,  289  ;  Com.  v.  Murray,  2  1 ;  State  r.  Hicks,  27  Missouri  (6 
Ashmead,  41 ;  Com.  v.  Daley,  Ap-  Jones),  588  ;  People  v.  Josephs,  7 
pendix  ;  Com.  v.  Hare,  Appendix;  Cal.  129;  People  v.  Barry,  SI  Cal. 
Com.  V.  Gable,  7  Serg.  &  R.  428  ;  857 ;  State  v.  Starr,  88  Mo.  270 ;  War- 
Kelly  r.  Com.  1  Grrant,  484 ;  Com.  v.  ren  v.  State,  4  Cold.  ISO ;  Bratton  v. 
Dram,  58  Penn.  St.  9;  Bennett  v.  State,  10  Humph.  108;  Com.  v.  Dough- 
Com.  8  Leigh,  745 ;  Slaughter  v.  Com.  erty,  1  Browne,  App.  p.  18. 

II  Leigh,  681;  Com.  o.  King,  2  Ya.  *  King,  P.  J.,  in  Com.  v.  Daley, 
Cas.  78,  in  note;  Whiteford  v.  Com.  Whar.  on  Hom.  466,  as  afterwards 
6  Randolph,  721 ;  Bux^ess's  case,  2  Ya.  adopted  by  Rogers,  J.,  in  the  supreme 
Cas.  48S ;  Com.  t;.  Jones,  1  Leigh,  610 ;  court,  in  Com.  v.  Sherry,  Appendix. 
Dale  V.  State,  10  Yerger,  551 ;  Mitch-  See  criticism  on  this  definition  in  At- 
ell  r.  State,  5  Yerger,  S40  ;  State  v.  kinson  v.  State,  20  Texas,  522,  where, 
Anderson,  2  Tenn.  R.  6 ;  Dains  v.  under  a  similar  statute,  it  was  held 
State,  2  Humph.  4S9  ;  Anthony  i;.  that  to  constitute  murder  in  the  first 
State,  1  Meigs,  265 ;  Swan  v.  State,  4  degree,  some  degree  of  prior  delibera- 
Humph.  IS 6 ;  Com.  v,  Crause,  S  Amer.  tion  must  be  shown.  This  subject  has 
Law  Jour.  299 ;  Clark  v.  State,  8  been  already  discussed  in  its  general 
Humph.  671 ;  Riley  v.  State,  9  Humph,  bearings.     See  supra,  §  18-S4. 
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is  proved  by  the  evidenoe,  the  crime  is  murder  in  the  first  degree ; 
if  such  an  intent  does  not  satisfactorily  appear,  the  jury  should 
return  a  verdict  of  murder  in  the  second  degree." 

§  178.  "  Wilful  "  means  specifically  willed.  —  The  doubt  which 
arises  from  the  use  of  this  term  has  abeady  been  noticed.  Can 
an  unintended  act  be  said  to  be  wilful,  and  if  so,  can  the  homi- 
cide of  one  party  when  another  was  intended,  be  such  ?  It  has 
been  seen  that  on  this  point  there  exists  some  conflict  of  author- 
ity. Keeping  in  view  the  severity  which  the  construction  of 
a  penal  statute  requires,  and  recollecting  that  the  term  as  used 
in  this  case  was  meant  to  be  restrictive,  the  better  view  seems  to 
be  that  in  order  to  bring  a  homicide  within  the  act,  it  must  have 
been  specifically  willed  by  the  perpetrator.  It  is  difficult  to  see 
how  if  an  unintended  homicide  be  within  the  terms  of  the  act, 
any  other  kind  of  murder  with  a  collateral  felonious  intent  can 
be  excluded. 

§  179.  "  Deliberate  "  to  be  regarded  as  qualifying  "  killing. ^^ — 
That  species  of  homicide,  which  is  the  result  of  justly  provoked 
passion,  falls  at  common  law  under  the  head  of  manslaughter, 
and  of  course  is  out  of  the  question  here.  But  there  are  many- 
cases  of  murder  at  common  law  which  are  indeliberate.  Putting 
aside  homicides  perpetrated  in  pursuance  of  a  collateral  felonious 
intent,  which  have  already  been  considered,  we  have  those  cases 
where  the  intellect  is  so  confused  by  drink  or  stimulus,  or  by 
undue,  and  yet  not  homicidal  passion,  as  to  be  incapable  of  de- 
liberation. These  cases  are  all  murder  at  common  law,  but  it 
would  seem  that  they  want  the  essential  features  of  deliberation 
to  make  them  murder  under  the  statutes  before  us.  Under  these 
statutes  the  deliberation  must  be  ^^  to  take  life." 

§  180.  ^^Premeditated  "  does  not  require  positive  proof  of  an 
intent  prior  to  the  commission  of  the  act^  as  such  prior  intent  may 
be  inferred  from  the  act.  —  It  has  been  said  that  a  positive  pre- 
vious intent  to  take  life  must  be  shown,^  but  this  opinion  has 
since  been  recalled  by  the  court  that  delivered  it,^  and  is  opposed 
to  the  weight  of  authority  elsewhere.  And  it  has  also  been  said 
that  when  the  fact  of  death  alone  is  proved,  the  presumption  is 
that  it  is  murder  in  the  second  degree,  it  being  incumbent  on 
the  prosecution  to  rebut  this  by  something,  however  slight,  from 

^  Mitchell  V.  State»  5  Terger,  840.  *  State  v.   Andrews,   2  Tenn.  6  ; 

Dale  V.  State,  10  Terg.  551. 

140 


CHAP,  v.]  MUBDEB  IN  FU(ST  D£GB£E.  [§  180. 

which  premeditation  can  be  inferred.^  But  be  this  as  it  may  — 
and  when  analyzed  the  position  varies  very  little  from  that  of  the 
crown  writers  on  murder,  who  draw  the  presumption  of  malice 
aforethought,  not  from  the  fact  of  death,  but  from  the  nature  of 
the  wound,  instrument,  &c.  — there  is  a  general  concurrence  of 
authority  on  the  general  meaning  of  premeditation.  It  involves 
a  prior  intention  to  do  the  act  in  question.  It  is  not  necessary 
that  this  intention  should  have  been  conceived  for  any  particular 
period  of  time.^  It  is  as  much  premeditation,  if  it  be  entered 
into  the  mind  of  the  guilty  agent  a  moment  before  the  act,  as 
if  it  entered  ten  years  before.^    And  the  reason  of  this  is  ob- 

^  Hill's  ca8e,  2  Gratt  594;   State  tention  of  doing  any  bodily  harm  to 

V.  Turner,  Wright,  80.     See  infra,  §  another,  unauthorized  by  law  (Halo 

194.  P*  C.  451),  and  by  no  means  neces- 

'  Supra,  §  82 ;  Whiteford  v.  Com.  sarily  involved  an  intent  to  take  life. 
6  Rand.  721 ;  Keenan  v.  Com.  44  The  change,  therefore,  which  the  stat- 
Penn.  St.  (8  Wright)  647;  Warren  ute  has  effected,  by  substituting  the 
9.  Com.  86  Penn.  St  (1  Wright)  45 ;  word  design  in  place  of  malice,  is  not 
State  V.  Dunn,  18  Mo.  419 ;  State  to  alter  the  nature  or  design  of  pre- 
V.  Jennings,  18  Mo.  485 ;  Kilpat-  meditation  requisite  in  the  crime  of 
rick  V,  Com.  7  Casey,  188;  Don-  murder,  but  to  require  —  which  the 
ndJy  r.  State,  2  Dutch.  (N.  J.)  468 ;  common  law  did  not  require  —  the 
McKenzie  v.  State,  26  Ark.  884 ;  existence  of  an  actual  intention  to 
State  V.  Holmes,  54  Mo.  153.  In  In-  killf  to  constitute  that  crime  under 
diana,  the  statute  is  construed  to  re-  the  first  sub-diyision  of  the  fifth  sec- 
quire  that  a  prior  conception  should  tion.  This  yiew  of  the  law  is  well 
be  proved  or  inferred  to  have  been  sustained  by  the  decisions  in  those 
formed  by  the  defendant  prior  to  the  states  where  the  crime  of  murder  has 
act.  Fidinestock  v.  State,  28  Ind.  been  distinguished  by  statute  into  mur- 
231 ;  but  this  does  not  differ  from  the  der  in  the  first  and  second  degrees. 
Tiew  of  the  text.  In  Texas,  the  yiew  In  those  states,  wilful,  deliberate,  and 
of  the  text*  is  vigorously  combated,  premeditated  killing  is  murder  in  the 
Atkinson  v.  State,  81  Tex.  440 ;  first  degree.  The  cases  are  very  ably 
Ake  V.  State,  80  Tex.  466;  S,  C.  31  reviewed  in  Wharton's  Am.  Crim. 
Tex.  416.  So  also  Craft  v.  State,  8  Law  (2d  ed.),  420,  et  seq.,  and  the 
Kansas,  450.  clear  result  of  them  is,  that  in  cases 

8  This  is  lucidly  shown  in  a  case  in  of  deliberate  homicide,  where  there 
New  York,  where  the  learned  judge,  is  a  specific  intention  to  take  life,  the 
delivering  the  opinion  of  the  court,  offence,  if  consmnmated,  is  murder  in 
said:  *' Malice  prepense,  however,  had  the  first  degree.  The  degree  of  delib- 
attained  a  broader  meaning  than  be-  eration  is  not  different  from  that  re- 
longs  to  the  term  premeditiUbed  design,  quired  by  the  common  law.  As  was 
The  intent  to  take  life  was  not  neces-  said  by  Chief  Justice  McKean  in  Bes. 
mry  to  constitute  malice  prepense,  r.  Bob,  4  Dal.  146,  *  the  intention  re- 
Even  express  malice,  or  malice  in  mains  as  much  as  ever  the  true  crite- 
fact,  is  defined  to  be  a  deliberate  in-  rion  of  crime,  in  law  as  well  as  in 
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vious.  In  the  first  place,  if,  in  order  to  make  murder  in  the 
first  degree,  it  be  necessary  the  idea  should  be  proved  to  have 
been  conceived  a  week  or  a  day  ahead,  there  will  be  no  mur- 
der in  the  first  degree  at  all,  for  the  guilty  party  will  take 
care  that  the  conception  be  concealed  until  the  limitation  is 
passed.  In  the  second  place,  all  psychological  investigation 
shows  that  the  process  of  mental  conception  lies  beyond  the 
scrutiny  of  exact  observation.  Hence  judges  have  generally 
united  in  holding  that  while  there  must  be  some  sort  of  pre- 
meditation  (t.  e.  the  blow  must  not  be  the  incident  of  mania  or 
a  sudden  paroxysm  of  passion,  such  as  suspends  the  intellectual 
powers),  a  moment  is  as  sufficient  to  complete  the  offence  as  a 
year. 

^^  It  is  true,"  as  was  said  by  a  wise  judge,  ^^  the  act  says  the 
killing  must  be  wilful,  deliberate,  and  premeditated.  But  every 
intentional  act  is,  of  course,  a  wilful  one,  and  deliberation  and 
premeditation  simply  mean  that  the  act  was  done  with  reflection, 
and  conceived  beforehand.  No  specific  length  of  time  is  required 
for  such  deliberation.  It  would  be  a  most  difficult  task  for 
human  wit  to  furnish  any  safe  standard  in  this  particular. 
Every  case  must  rest  on  its  own  circumstances.     The  law,  rea- 

ethics.    Let  it  be  supposed  that  a  bursts  of  nngovemable  passion  do  not 

man  without  uttering  a  word  should  excuse  a  man  for  any  acts  of  atrocity 

strike  another  on  the  head  with  an  he  may  commit  under  their  influence; 

axe,  it  must,  on   eveiy  principle  by  men  are  bound  to  control  their  pas- 

which  we  can  judge  of  human  actions,  sions,  and  if  they  suffer  them  to  run 

be  deemed  a  premeditated  violence.'  away  with  their  reason  and  senses. 

If  there  be  a  sufficient  deliberation  to  they  ought  to  suffer  for  it"    State  v. 

form  a  design  to  take  life,  and  to  put  Spencer,  1   Zab.  206.    **  We  cannot 

that  design  into  execution  by  destroy-  discern  a  single  circumstance  which 

ing  life,  there  is  sufficient  delibera-  tends  in  any  degree  to  soften  one  feaU 

tion  to  constitute  murder,  no  matter  ure  of  the  atrocity  of  the  defendant's 

whether  the  design  be  formed  at  the  crime.    Intending  to  take  his  victim's 

instant  of    striking  the  fatal  blow,  life,  the  defendant  beat  him  upon  the 

or  whether  it  be  contemplated   for  head  with  a  deadly  weapon,  until  his 

months.    It  is  enough  that  an  inten-  design  was  accomplished.    This  crime 

tion  precedes,  though  the  act  follows  is,  by  our  laws,  murder ;  and  we  are 

instantly.    The  law  has  no  favor  to  well  satisfied  not  only  that  this  is  the 

extend  either  to  rapid  or  close  execu-  law,  but  that  it  could  not  be  relaxed  so 

tion  of  such  a  design.     In  the  case  as  to  exclude  such  cases  as  the  present 

before  us,  there  was  no  provocation,  without  substantially  diminishing  the 

no  mutual  combat,  no  heat  of  passion  security  of  human  life."    Johnson,  J., 

which  the  law  can  recognize  —  for  out-  People  v,  Clark.  8  Selden,  888. 
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son,  and  common  sense  unite  in  declaring  that  an  apparently  in- 
stantaneous act  may  be  accompanied  with  such  circumstances  as. 
to  leave  no  doubt  of  its  being  the  result  of  predetermination."  ^ 

^  King,   J.,  in   Com.  v.  Daley,  4  ming  up  the  evidence,  *' we  are  to  in- 
Penn.  L.  J.  156.     See  Dains  v.  State,  quire  what  crime  the    prisoner  has 
2  Humph.  439.    The  inference  ofpre-  committed  ?    Murder,  in  the  first  de- 
mediiation  from  the  use  o£    a  fatal  gree,  is  the  wilful,  deliberate,  and  pre- 
weapon  was  drawn  forcibly  by  Chie£  meditated  killing  of  another.    There 
Justice  McKean,  in  the  earliest  re-  are  various  inferior  kinds  of  homicide; 
ported    Pennsylvania   case.     It    ap-  but,  on  the  present  indictment,  our  at- 
peared  that  a  considerable  number  o£  tention  is  confined  to  a  consideration 
negroes    assembled ;    and  about  ten  of  the  highest  and  most  aggravated 
o'clock  at  night  a  quarrel  arose  be-  description  of  crime.     Then,  let  us 
tween  mulatto  Bob,  the  prisoner  at  the  ask,  did  the  prisoner  wilfully  kill  the 
bar,  and  negro  David,  the  deceased,  deceased  ?    It  is  not  pretended  that 
For  a  while,  the  parties  fought  with  there  was  any  accident  in  the  case ; 
fists ;  and  the  prisoner  was  heard  to  and,  therefore,  the  act  must  have  been 
exclaim  "  Enough  1 "  The  affray,  how-  wilful.     Was  the  killing  deliberate 
ever,  became  general,  and  continued  and  premeditated  ?  or  was  it  the  effect 
so  for  some  time.    When  it  was  over,  of    sudden   passion,   produced  by  a 
the  prisoner  went  to  a  neighboring  reasonable  provocation?    There  had 
pile  of  wood,  and  furnished  himself  been  a  combat  with  fists ;  but  this  was 
with  a  club.    He  was  advised  not  to  over,  when  the  prisoner,  without  any 
use  it,  but  he  declared  that  he  would,  new  provocation,  first  procured  a  club, 
and  entered  the  crowd  with  it  in  his  and  losing  that  weapon,  afterwards 
hand.    After  remaining  there  about  armed  himself  with  an  axe.     It  can- 
ten  minutes,  he  left  the  crowd  without  not  surely  be  thought  that  the  original 
his  club;  and,  again  repairing  to  the  combat  was  a  sufficient  provocation  for 
wood-pile,  took  up  an  axe.    Being,  the  prisoner's  taking  the  life  of  his 
likewise,  dissuaded  from  returning  to  antagonist.     An  assault  and  battery 
the  crowd  with  the  axe,  he  said,  *'  he  may,  indeed,  be  resisted  and  repeUed 
would  do  it;"  and  striking  the  instru-  by  a  battery  more  violent ;  but  the 
ment,   with' great  passion,   into  the  life  of  a  fellow-creature  must  not  be 
ground,  swore  that  he  would  *'  split  taken,  unless  in  self-defence.    It  has 
down  any  fellows  that  were  saucy."  been    objected,    however,    that   the 
Accordingly, .  he    mixed    once    more  amendment  of  our  penal  code  renders 
among  the  people ;   a  struggle  was  premeditation  an  indispensable  ingre- 
immediately  heard  about  the  axe ;  the  dient,  to  constitute  murder  of  the  first 
prisoner  then  struck  the  deceased  with  degree.    But  still,  it  must  be  allowed, 
it  on  the  head;  the  deceased  fell;  and  that  the  intention  remains,  as  much 
as  he  was  attempting  to  rise,  the  pris-  as  ever,  the  true  criterion  of  crimes,  in 
oner  gave  him  a  second  blow  on  the  law,  as  well  as  in  ethics ;  and  the  in- 
head  with  the  sharp  edge,  which  pen-  tention  of  the  party  can  only  be  col- 
etrated  to  the  brain.    After  languish-  lected  from  his  words  and  actions.    In 
ing  three  days,  death  was  the  conse-  the   present  case,  the   prisoner  de- 
qnence  of  this  wound.    **  From  these  clared,  that  he  would  '  split  the  skull 
facts,"  said  the  chief  justice,  in  sum-  of  any  fellows  who  should  be  saucy;' 
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The  true  view  is  that  '^intent"  and  ** deliberation "  are  to  be 
•  inferred  from  facts ;  that  they  are  not  to  be  negatived  because 
there  is  no  direct  proof  of  their  existence  prior  to  the  fatal  blow ; 
and  that  the  character  of  the  weapon  used,  if  it  is  used  coolly 
and  intelligently,  is  sufBcient  to  give  inferences  by  which  the 
nature  of  the  intent  can  be  determined.^ 

§  181.  FacU  from  which  premeditation  may  he  inferred.  — 
There  are,  however,  certain  facts  which,  when  proved,  justify 
instructions  to  the  jury  that  from  them  a  deliberate  intent  to 
take  life  may  be  inferred.  Where  a  man  deliberately  makes  use 
of  a  weapon  likely  to  take  life ;  ^  where  he  declares  his  intentions 
to  be  deadly ;  where  he  makes  preparations  for  the  concealing  of 
the  body ;  where,  before  the  death,  he  lays  a  train  of  circum- 
stances which  may  be  calculated  to  break  the  surprise,  or  baffle 
the  curiosity  which  would  probably  be  occasioned  by  it ;  where, 
in  any  way,  evidence  arises  which  shows  a  harbored  design  against 
the  life  of  another ;  such  evidence,  when  standing  by  itself,  en- 
titles us  to  hold  as  a  presumption  of  fact,  that  the  intention  to 
take  life  was  deliberate.  Thus,  where  the  defendant  struck  the 
deceased  violently  on  the  head  with  a  sharp  and  heavy  axe,  it 
was  held  murder  in  the  first  d^ree,  deliberation  being  shown  ; 
and  it  was  said  by  McEean,  C.  J. :  '*  Let  it  be  supposed  that  a 

and  he  actually  killed  the  deceased  in  case  can  hardly  occur  to  warrant  a 
the  way  which  he  had  menaced.  But  conviction  for  murder  in  the  first  de- 
let  it  be  supposed  that  a  man^  wUhotU  gree.  Tenderness  and  mercy  are  ami- 
uttering  a  toord,  should  strike  another  on  able  qualities  of  the  mind;  but  if  they 
the  head  with  an  axe,  it  must,  on  every  are  exercised  and  indulged  beyond  the 
principle  by  which  we  can  Judge  of  hu-  control  of  reason  and  the  limit  of  jus- 
man  actions,  be  deemed  a  premeditated  tice,  for  the  sake  of  individuals,  the 
violence.  The  construction  which  is  peace,  order,  and  happiness  of  society 
now  given  to  the  act  of  assembly,  on  will  inevitably  be  impaired  and  endan- 
this  point,  must  decide  whether  the  gered.  As  far  as  respects  the  pris- 
law  shall  have  a  beneficial  or  a  pemi-  oner,  I  lament  the  tendency  of  these 
cious  operation.  Before  the  act  was  observations;  but  as  far  as  respectJi 
passed,  the  prisoner's  offence  would  the  public,  I  have  felt  it  a  sacred 
clearly  have  amounted  to  murder, — all  duty  to  submit  them  to  your  consid- 
the  circumstances  implying  that  mal-  eration."  The  jury  rendered  a  ver- 
ice  which  is  the  gist  of  the  definition  diet  of  guilty  of  murder  in  the  first 
of  the  crime  at  common  law :  and  if  degree.  R.  v.  Mulatto  Bob,  4  Dall. 
he  escapes  with  impunity  under  an  in-  145.  See  supra,  §  31. 
terpretation  of  the  act  different  from  ^  See  supra,  §  31 ;  infra,  §  671  e<  seg. 
the  one  which  we  have  delivered,  a  *  Kilpatrick  v.  Com.  7  Casey,  198. 
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man,  without  tittering  a  word,  should  strike  lanother  on  the  head 
with  an  axe,  it  must,  on  every  principle  by  which  we  can  judge 
human  actions,  be  deemed  a  premeditated  violence."  ^  The  same 
view  was  taken  where  the  defendant  loaded  a  pistol,  took  aim  at, 
and  shot  the  deceased  ;^  where  he  deliberately  procured  a  butch- 
er's knife  and  sharpened  it  for  the  avowed  purpose  of  killing  the 
deceased ;  ^  where  he  concealed  a  dirk  in  his  breast,  stating, 
shortly  before  the  attack,  that  he  knew  where  the  seat  of  life  was ;  ^ 
where  he  throst  a  handspike  deeply  into  the  forehead  of  the  de- 
ceased.^ But  it  is  not  necessary,  to  warrant  a  conviction  of  mur- 
der in  the  first  degree,  that  the  instrument  should  be  such  as 
would  necessarily  produce  death.  Thus,  where  the  weapon  of 
death  was  a  dub  not  so  thick  as  an  axe-handle,  the  jury,  under 
the  charge  of  the  court,  rendered  a  verdict  of  murder  in  the  first 
degree,  it  appearing  that  the  blow  was  induced  by  a  deliberate 
intention  to  take  life,^  though  it  was  otherwise  when  the  weapon 
was  a  crow-bar,  suddenly  caught  up.^  The  same  inference  of 
premeditation  is  drawn  with  still  g^reater  strength  from  the  de- 
clared purpose  of  the  defendant,®  as  where  the  defendant  said  he 
intended  ^*  to  lay  for  the  deceased,  if  he  froze,  the  next  Saturday 
night,"  and  where  the  homicide  took  place  that  night ;  ^  where 
it  was  said:  **I  am  determined  to  kill  the  man  who  injured 
me  ; "  ^  where  he  declared,  the  day  before  the  murder,  that  he 
certainly  would  shoot  the  deceased ;  ^^  where,  in  another  case,  the 
language  was :  ^*  I  will  split  down  any  fellow  that  is  saucy ; ''  ^^ 
and  where  a  grave  had  been  prepared  a  short  time  before  the 
homicide,  though  the  deceased  was  not  ultimately  placed  in  it, 
the  whole  plan  of  action  being  changed.^^ 


^  Reap.  V.  Mulatto  Bob,  4  Dallas, 
145,  JQSt  cited  at  large  ;  infra,  §  671. 

*  Com.  V.  Smith,  7  Smith's  Laws, 
696  ;  infra,  §  671. 

*  Com.  V.  Burgess,  2  Ya.  Cases, 
484  ;  infra,  §  671  et  seq. 

*  Bennett's  case,  8  Leigh,  749. 

*  Swan  V.  State,  4  Humph.  139,  and 
see  generally  infra,  §  671  e<  $eq,;  U. 
S.  V.  Cornell,  2  Mason,  94 ;  Woodside 
V.  State,  2  Howard,  656 ;  State  v, 
Tooby,  2  Rice's  Digest,  104;  Com. 
0.  Whiteford,  6  Randolph,  721. 

*  Com.  V.  Morray,  2  Ashmead,  57. 

10 


V  Kelly  9.  Com.  1  Grant,  484. 

<  Stewart  v.  Ohio,  1  Ohio  Sta  e  R. 
66;  infra,  §  693. 

*  Jim  V.  State,  5  Humph.  145. 

^  Com.  9.  Burgess,  2  Ya.  Cases, 
484 ;  infra,  §  693. 

^  Com.  V,  Smith,  7  Smith's  Laws, 
697. 

"  Resp.  V.  Mulatto  Bob,  4  Dallas, 
146. 

^  Com.  v.  Zephon,  MS.,  Fhil.  1844. 

On  a  trial  before  Judge  King,  in 
Philadelphia,  in  1826,  it  appeared 
that  the  defendant  was  a  drummer  in 
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§  182.   Where  J..,  mth  intent  to  kill  (7.,  malieumdy  thoots  at  C. 
and  kills  B.^  without  particular  intent  to  kill  B.^  offend  ie  murder 

the  marine  corps,  and  attached  to  the  -came  within    reach,   Green   jumped 

navy  yard  in  the  district  of  South-  from   Gamester  and  made  some  at- 

wark,  and  that  on  the  19th  of  Octo-  tempts   to    strike   him.    He   caught 

ber,  1825,  he  had  been  out  of  the  yard.  Green  and  held  him,  and  told  him  he 

but  returned  between  the  hours  of  two  should  go  to  the  guard-room.     Clunet 

and  four  o'clock,  and  went  to  room  then  came  up  with  his  musket  and 

No.  S.     Soon  after  his  return  a  noise  struck  him  an  overhand  blow  upon  the 

was  made  by  some  one  in  the  room,  head.    Green  said,  <'  it  was  a  rascally 

and  the  deceased  (who  was  drill  ser-  or  cowardly  blow."    Green  was  then 

geant  of  the  station)  was  at  the  time  taken  to  the  guard-house.    After  he 

engaged  in  drilling  some  recruits  in  got  there  he  asked  permission  to  go  to 

front  of  the  room.    The  deceased  or-  the  hospital  to  get  his  head,  that  was 

dered  silence,  and  went  into  the  room,  bleeding,  dressed,  which  was  given  to 

where  words  were  heard  between  the  him.    He  returned  in  about  fifteen 

defendant  and  Clunet,  the  deceased,  minutes  with  his  head  dressed.    He 

The  order  was  not  obeyed,  and  the  was  ordered  up-stairs,  where  he  went, 

noise  continued.    In  a  few  minutes  Ten  or  fifteen  minutes  before  parade, 

Clunet  called  upon  Evan  W.  Game-  Green  was  in  the  guard-room  sitting  by 

ster,  who  was  sergeant  of  the  guard,  the  stove  quiet,  and  showed  no  passion 

to  arrest  Green,  the  defendant.     He  or  temper.     Afterwards  Green  said, 

weht  to  the  room  where  Green  was,  iha.t"Clunet  never  should  strike  another 

and  ordered  him  to  come  with  him  man;  that  he  would  shoot  him  the  Jirst 

immediately  to  the  guard-house.    He  opporimuty  he  could  get ;  "  he  further 

said  he  would  go  for  Gknnester,  but  said,  that  *^i/  he  could  get  a  loaded 

not  for  Clnaet.    In  a  few  minutes  he  muskety  he  would  shoot  him  as  he  passed 

called  Clunet  ''a  damned  son  of  a  the  guard-room  to  the  canteen.**    He 

bitch,"  or  words  to  that  effect    Clu-  then  walked  across  the  room  once  or 

net,  who  had  left  him  and  gone  back  twice ;  when  he  got  to  the  desk  near 

to  the  troops,  stepped  into  the  room  the  door,  he  made  a  jump  to  the  door, 

and  said,  *'  If  you  repeat  them  words  and  seized  a  musket  leaning  against 

again,    you    damned    scoundrel,   I'll  the  pillar  of  the  arcade,  and  fired, 

knock  you  down  with  the  musket."  Clunet   reeled    and   fell.    When  he 

Clunet  then  held  his  musket  at  an  ad-  fired,  he  bit  his  lips  with  great  anger, 

vance,  and  came  towards  Green,  and  and  said,  **  he  was  damned  glad  he 

raised  his  musket  with  the  butt  to-  did  not  shoot  Sergeant  Duffy."    The 

wards  Green,  as  if  he  meant  to  give  ball  entered  the  back  between  the 

him   a   shove    back.      Green    Uien  tenth  and  eleventh  rib,  about  three 

threatened  that  if  he  struck  him  with  inches  to  the  right  of  the  spine,  passed 

the  musket,  he  would  strike  him  back,  through  the  diaphragm,  penetrated  the 

or  knock   him    down    if   he   could,  upper  circumference  of  the  liver,  and 

Gramester  then  caught  Green  by  the  came  out  of  the  firont  of  the  body  on 

left  arm,  and  pulled  him  towards  the  the  right  side,  between  the  seventh 

door,  to  take  him  to  the  guard-house,  and  eighth  rib.  Immediately  after  dis- 

Green  then  made  use  of  some  aggra-  charging  the  musket,  he  brought  it 

rating  expressions.    Clunet  oame  at  down  to  a  charge,  and  let  it  drop  and 

him  again  with  the  musket :  as  he  mihed  into  the  guard-room,  muttering 
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in  the  first  degree,  —  The  offence  in  such  case  is  undoubtedly  mur- 
der at  common  law.^    Is  it  murder  in  the  first  degree  under  our 

Bometbing  not  understood.    He  was  which  as  imperatively  calls  upon  the 

followed  up  into  the  second  story  of  court  to  pronounce  their  opinion  upon 

the  guard-room,  where  he  was  com-  what  they  believe  to  be  the  law  of  the 

manded  to  surrender.    He  submitted,  case,  as  it  is  incumbent  on  the  jury  to 

and   was    secured    in    irons,  during  pronounce  their  opinion  on  the  law 

which    time  he  was  asked  how  he  and  evidence.  We  will  neither  shrink 

came  to  commit  the  offence.    Green  from  nor  temporize  with  our  duty  in 

said,  **  /  cam  not  sorry  for  it ;  any  man  this  respect,  but  by  an  unequivocal  ex- 

woutd  have  done  the  same,  and  I  de-  pression  of  our  judgment,  take  that 

mand  that  you  deliver  me  over  to  the  portion  of  the  solemn  responsibility  of 

civil  authority."    He  was  then  placed  this  cause  which  is  attached  to  us,  as 

in  a  solitary  cell,  where  he  was  visited  the  organs  through  which  the  justice 

frequently  during  the  night.    He  sev-  of  the  commonwealth  is  to  be  vindi- 

eral  times  asked  if  Sergeant  Clunet  cated.  Upon  the  supposition  assumed, 

was  dead,  and  said  :  '*  O  God,  I  must  we  are  of  opinion  that  the  prisoner  at 

submit  to  my  fate,  and  if  he  dies,  I  the  bar  is  guilty  of  wilful,  deliberate, 

must  be  hung."     On  the  second  or  and  premeditated  murder;  of  murder 

third  day,  as  the  officer  on    guard  in  the  first  degree,  as  it  is  understood 

opened  the  cell  door,  he  heard  Green  by  our  act  of  assembly."     Com.  t;. 

exclaim  :  "  I  am  damned  glad  I  shot  Green,  1  Ashmead,  289. 

him.    I  hope  I  hit  him  in  the  right  The  deceased,  in  a  case  occun4ng 

place,  and  I  am  not  sorry  for  it."    He  shortly  afterwards,  on  the  evening  of 

told  him  he  ought  to  take  better  care  the  9th  of  June,  between  eight  and 

of  what  he  said,  and  to  think  of  some-  ten  o'clock,  while  standing  near  the 

thing  else ;    on  which  he  observed,  door  of  his  dwelling  with  his  brother 

**  O,  Mr.  Barton,  I  did  not  know  you  and  sister,  received  a  stab  in  his  belly 

were  here,  and  I  did  not  know  what  I  by  the  hand  of   one  who  had  ap- 

was  saying."    The  day  Sergeant  Clu-  proached  and  saluted  him  in  a  friendly 

net  died,  which  was  the  eighth  day  manner ;  and  it  appeared  that  this  man 

after  receiving  the  wound.  Green,  who  was  recognized  by  both  as  the  pris- 

was  informed  of  the  fact,  exclaimed :  oner ;  and  that  the  deceased  himself, 

**  O,  my  God,  I  am  a  murderer,  and  '^  a  short  time  before  he  breathed  his 

must  be  hung."    It  further  appeared  last,   declared   that    black  Williams 

from  the  evidence  produced,  that  the  stabbed  him."    Besides  which  it  also 

afternoon  Clunet  was  shot,  Green  had  appeared  in  evidence,  that  the  night 

been  drinking,  but  was  not  intoxicated,  previous  to  the  murder,  the  prisoner 

In  charging  the  jury,  Judge  King  said,  and  one  Tork,  who  had  been  tried 

after  directing  attention  to  the  ques-  with  Williams    and    acquitted,  had 

tion,  first,  whether  there  was  deliber-  been  knocked  down,  without  provoca- 

ation,   and  secondly,  whether  there  tion,  by  some  persons  who  fled  into  a 

was  a  specific  intention  to  take  life,  house  close  by,  and  escaped  through  a 

and  assuming,  from  the  evidence,  that  back  passage,  and  that  the  prisoner 

both  were  shown  to  exist:  ^'Here  I  swore  he  would  have  satisfaction  for  it. 

conceive     a    stote    of    things    arises  It  was  also  proved  that,  on  the  day  of 


^  See  supra,  §  42;  and  see  also  §  19-26. 
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statutes  7    Sapposing  the  case  to  be  one  in  which  we  can  Inti- 
mately infer  deliberation  and  intent,  the  answer,  at  the  first  yiew, 

the  muider  the  prisoner,  with  several  only  ascertainable  in  the  same  wajr. 
blacks,  had  called  at  three  different  If  these  are  the  ordinary  functions  of 
times  at  the  house,  inquiring  in  angry  the  jury,  in  what  respect  is  it  more 
tones  for  the  deceased ;  that  after  the  difficult  for  a  judge  to  decide  from  all 
murder  the  prisoner  was  found  con-  the  circumstances  of  a  given  case,  as 
cealed,  with  great  care,  under  the  to  the  existence  of  a  consciousness  of 
stairway  in  a  cellar,  in  the  vicinity  of  impending  dissolution  in  a  declarant 
the  murder,  and  that  when  arrested  whose  alleged  death-bed  declarations 
and  while  being  conveyed  to  the  pris-  are  offered  in  evidence  ?  It  is  admit- 
on,  in  reply  to  a  remark  made  to  him,  ted  that  the  judge  should  see  his  way 
had  said,  *'  Tes,  but  it  is  done,  and  I  clear,  in  coming  to  such  a  conclusion; 
ca:n*t  help  it"  The  jury,  having  con-  but  there  is  nothing  incongruous  with 
victed  him  of  murder  in  the  first  de-  local  analogies  in  his  exercising  such 
gree,  the  court  refused  to  disturb  the  a  function.  The  cases  of  this  kind 
verdict  Com.  o.  Williams  2  Ash-  are  numerous,  in  which  a  well  regu- 
mead,  69.  The  opinion  of  the  learned  lated  mind  could  act  without  hesita- 
judge  who  premded  relates  chiefly  to  tion.  Suppose  a  victim  of  secret 
the  bearing  of  dying  declarations  and  malice  is  found  pierced  through  some 
of  new  trials,  though  one  passage  in  vital  part,  with  enough  life  left  to  tell 
reference  to  the  former  subject  is  wor-  by  whom  and  how  he  has  been  so  mal- 
th^  of  notice  in  this  connection  ;  treated.  Is  it  a  natural,  nay,  an  irre- 
<<  Tribunals,"  he  said,  '<  whose  func-  sistible  inference,  that  such  a  sufferer 
tion  it  is  to  decide  disputed  facts,  is  impressed  with  the  conviction  of 
either  in  criminal  or  civil  investiga-  impending  dissolution,  although  he 
tions,  are  perpetually  called  on  to  does  not  employ  any  of  the  brief  mo- 
infer  the  existence  of  one  fact,  not  ments  left  him  between  time  and  eter- 
positively  shown,  from  others,  either  nity  in  8a}'ing  so  ?  "  Com.  v.  Williams, 
admitted  or  proved,  and  with  which  2  Ashmead,  74. 
the  fact  inferred  has  a  necessary  con-  In  1846,  Chief  Justice  Hornblower, 
nection.  In  trials  for  murder  in  in  a  charge  in  a  capital  case,  after 
Pennsylvania,  for  instance,  the  jury,  quoting  the  New  Jersey  act,  which, 
before  they  can  convict  of  murder  in  as  has  been  observed,  is  the  same  as 
the  first  degree,  must  be  satisfied,  not  that  of  Pennsylvania,  said  :  **  This 
only  that  the  criminal  has  committed  statute,  in  my  opinion,  does  not  alter 
the  felonious  homicide  of  which  he  is  ihe  law  of  murder  in  the  least  respect 
charged,  but  that  in  its  perpetration  What  was  murder  before  its  passage 
he  intended  to  take  away  the  Ufe  of  is  murder  now :  what  is  murder  now, 
his  victim.  It  is  rare,  indeed,  that  was  murder  before  that  statute  was 
this  last  feature  of  this  high  crime  can  passed.  It  has  only  changed  the  pun- 
be  shown  by  positive  proof.  Almost  ishment  of  the  murderer  in  certain 
universally  the  jury  are  left  to  infer  cases ;  or  rather,  it  prescribes  that,  in 
the  existence  of  such  a  deadly  intent,  certain  specified  modes  of  committing 
firom  the  manner  and  circumstance  of  murder,  the  punishment  shall  be  death, 
the  homicide  established.  Felonious  and  that  in  all  other  kinds  of  murder 
intention,  guilty  knowledge,  malice,  the  convict  shall  be  punished  by  inl- 
and other  vital  elements  of  crime,  are  prisonment.    But  the  law  of  murder 
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would  be  in  the  affirmatiye.  It  is  objected,  however,  that  in 
such  case  there  is  no  intent  to  take  the  life  actually  taken.  But 
is  this  essential  to  murder  in  the  first  degree  ?  If  it  be  necessary 
to  a  conviction  of  murder  in  the  first  degree  that  such  an  intent 
should  be  exactly  proved,  could  there  be  ever  such  a  conviction  *^ 
A.,  for  instance,  thinks  that  he  is  injured  by  B.,  and  A.  there- 
fore shoots  B.  under  the  impression  that  he  shoots  one  by  whom 
he  has  been  injured.  But  is  this  impression  ever  coincident 
with  the  truth  ?  Can  we  recall  any  case  of  malice  in  which  the 
defendant's  passions  did  not,  more  or  less,  create  an  ideal  object 
of  enmity  ?  Would  it  be  any  defence  to  the  shooting  of  B.  that 
A.  supposed  B.  to  be  a  different  character  fr^  what  he  really 
was,  and  that  therefore  his  shooting  B.  was  a  mistake  ?  If  we 
negative  these  questions,  we  can  only  do  so  by  assuming  the  posi- 
tion that  the  grade  of  a  malicious  homicide  is  not  reduced  by  the 
fact  that  the  defendant  acted  under  a  mistake  as  to  the  person 
whom  he  killed.  And  there  are  several  collateral  reasons  why 
we  should  not  limit  this  principle  by  excluding  from  it  cases 

u  the  same.  See  Commonwealth  v.  arson,  rape,  sodomy,  robbery,  or  burg- 
Dooghertj,  in  1  Brown  Append,  page  lary  kill  another,  this  is  evidence  of 
18.  It  becomes  then  the  duty  of  the  express  malice;  because  such  conduct 
court,  in  the  first  place,  to  define  evinces  a  depraved  mind,  and  shows 
and  declare  what  constitutes,  and  what  malice  against  all  mankind.  In  all 
will  amount  to  the  crime  of  murder  these  cases,  therefore,  the  killing  is 
at  the  common  law;  and  if  the  jury  murder  in  the  first  degree.  Again, 
believe  that  the  defendant  has  been  the  premeditation  or  intent  to  kill 
gnilty  of  murder,  it  will  be  the  duty  need  not  be  for  a  day,  or  an  hour,  nor 
and  the  province  of  the  jury  to  say  even  for  a  minute.  For  if  the  jury 
whether  the  prisoner  is  guilty  of  the  believe  there  was  a  design  and  deter- 
mnrder  in  the^rff  or  in  the  secofid  de»  mination  to  kill,  distinctly  formed  in 
gret.  *  Murder  is  defined  to  be  the  the  mind  at  any  moment  before,  or  at 
killing  of  a  person  under  the  peace  of  the  time  the  pistol  was  fired,  or  the 
the  state,  with  malice  aforeUiought,  blow  was  struck,  it  was  a  wilful,  de- 
either  express  or  implied  in  law.'  1  liberate,  and  premeditated  killing,  and 
Huss.  on  Cr.  421.  Independent,  how-  therefore  murder  in  the  first  degree. 
ever,  of  the  common  law  presumption  Murder  in  the  seeond  degree,  under 
of  malice,  all  will  agree  that  killing  by  our  statute,  includes  those  cases  of 
poison,  by  lying  in  wait,  or  by  wilful  constructive  murder  which  are  not 
and  deliberate  and  premeditated  de-  accompanied  with  an  intent  to  take 
sign,  is  proof  of  express  malice,  and  so  life,  but  are  committed  by  gross  care- 
killing  by  the  use  of  a  deadly  weapon  lessness,  or  in  the  commission  or  at- 
showf  a  clear  intent  to  take  life,  tempt  to  commit  some  less  crime  than 
Again,  if  a  man  in  the  act  of  perpe-  those  which  I  have  above  enumerated." 
trating,  or  attempting  to  perpetrate  State  t;.  Spencer,  1  Zab.  196. 
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where  A.  kills  C.  by  mistaking  C.  for  B.  Firtt^  in  such  a  kill- 
ing, we  have  the  constituents  necessary  to  the  guilt  of  murder 
in  the  first  degree,  —  deliberation,  intent,  malice,  and  killing. 
Secondly^  the  policy  of  society  eminently  requires  that  life  should 
be  protected  by  the  application  of  this  principle ;  for  while  I  may 
elude  the  attack  of  one  with  whom  I  know  myself  to  be  at  en- 
mity, no  prudence  on  my  part  can  ward  off  from  me  an  attack 
which  mistakes  me  for  another,  and  to  prevent  such  attack  I  must 
rely  exclusively  on  the  protection  of  the  law.  Thirdly^  the  ques- 
tion of  particular  intent  is  one  as  to  which  it  is  difficult  to  apply 
an  exact  guage ;  and  if  it  is  necessary  to  prove  in  each  case  an 
exact  intent  to  kill  the  particular  person,  just  prosecutions  must 
often  fail,  because  in  most  cases,  from  the  inherent  imperfection 
of  evidence,  ho  such  proof  can  be  supplied.^ 

^  See  §  42  ;  Callahftn  v.  State,  21  when  he  killed  Daniel  Dougherty,  his 

Ohio  St.  306.  child?  for  if  his  intent  was  to  kUl  his 

In  Com.  V,  Dougherty,  7  Smith's  wife,  and  killing  her  would  have  been 
Laws,  €98,  the  evidence  was  that  murder  in  the  first  degree,  killing  his 
the  prisoner  was  addicted  to  drink,  and  child  will  also  be  murder  in  the  same 
when  drunk  was  quarrelsome.  It  also  degree ;  as  much  as  if  he  had  prepared 
appeared  that  his  wife  occasionally  a  cup  of  poison  for  his  wife  and  his 
drank  too  much,  and  on  the  day  of  the  child  had  drunk  it.  You,  however, 
fatal  occurrence  they  had  fallen  into  a  are  in  this  case  to  judge  of  the  law  and 
drunken  squabble.  During  the  quarrel  facts.  If  you  are  of  the  opinion  the 
the  wife  threw  several  stones  at  him,  injury  the  prisoner  received  from  his- 
one  of  which  struck  him  on  the  arm.  wife  throwing  stones  at  him,  and  hit- 
A  few  moments  after  they  were  seen  ting  him,  kept  his  passion  boiling  until 
struggling  together,  but  soon  after  the  he  gave  the  fatal  blow,  we  think  it 
wife  was  discovered  fleeing  with  her  your  duty  to  find  him  guilty  of  man- 
infant  in  her  arms,  the  prisoner  pur-  slaughter.  But  if  you  are  of  the  opin- 
suing  her  with  an  axe  in  his  hand,  ion  his  passion  had  time  to  cool,  or  in 
When  he  came  within  reach  of  her  he  fact  had  cooled,  after  the  assault  on 
aimed  a  blow  at  her  which  fell  on  the  him  by  his  wife,  it  is  your  duty  to 
head  of  the  child  as  it  lay  upon  the  convict  him  of  murder  in  the  first  de- 
wife's  shoulder,  and  caused  a  mortal  gree."  The  verdict  was  manslaughter, 
wound  of  which  the  child  died.  The  In  this  case,  as  will  be  observed,  the 
prisoner  soon  recovered  himself  and  verdict  having  been  manslaughter, 
showed  many  signs  of  repentance,  and  and  no  opportunity  having  existed  of 
manifested  much  distress  at  the  man-  revising  the  charge,  the  authority  of 
ner  of  the  child's  death.  Rush,  P.  the  case  is  limited  by  the  fact  of  its 
J.,  a  respectable  though  severe  judge,  having  been  made  in  the  hurry  of 
who  tried  the  case,  in  the  course  of  his  nisi  prius,  and  by  a  single  judge, 
charge  to  the  jury,  said:  '<We  now  Such  also  is  the  case  with  a  subse- 
come  to  this  point :  what  was  the  quent  charge  in  the  same  court, 
intention  of  the  prisoner  in  the  bar,  where  the  same  point  was  announced 
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§  18S.   Where  A.  malicioufily  shoots  at  a  body  of  men^  intend- 
ing  to  kill  any  one  of  them,  and  kills  B,,  the  offence  is  murder  in 

by  Judge  Parsons   of  Fhiladelphia.  stroying  life  supplies  a  conclusive  le- 

CooL  V.  Flavel,  MS.  1846.  gal  presumption  of  malice  and  guilty 

A    contrary   opinion    was    subse-  intention;  the  crime,  as  well  as  the 

quently  asserted  by  the  supreme  court  guilt  of  the  agent,  is  made  to  depend 

of  Tennessee.    In  this  case,  the  de-  alone  upon  the  fact  of  taking  life  in 

fendant,  when  aiming  at  the  prosecu-  eidier  of  the  specified  modes.    In  such 

tor,   shot  the  prosecutor's  wife,  and  cases  the  question  of  malice  or  inten- 

McKinney,  J.,  in  delivering  the  opin-  tion,  as  a  matter  of  fact,  is  wholly 

ion  of  the  court,  after  recapitulating  irrelevant ;  it  need  not  be  proved,  and 

the  facts,  said:    "The  third  section  cannot  be  controverted  by  the  accused, 

enacts  that  '  all  murder  that  shall  be  But  the  remaining  species  of  murder 

perpetrated  by  means  of  poison,  lying  defined  in  the  statute,  namely,  murder 

in  wait,  or  any  other  kind  of  wilful,  <  by  any  other  kind  of  wilful,  deliber- 

deliberate,   malicious,    and   premedi-  ate,  malicious,  and  premeditated  kill- 

tated  killing;  or  which  shall  be  com-  ing,'  faUs  within  the  operation  of  a 

mitted    in    the   perpetration    of,    or  directly  contrary  principle.    Hare  the 

attempt  to  perpetrate  any  arson,  rape,  character  of  the  crime  «id  guilt  of  the 

robbery,  burglary,  or  larceny  shall  be  agent  are  made  to  depend  exclusively 

deemed  murder  in  the  first  degree  ;  upon  the  mental  status  at  the  time  of 

and  an  other  kinds  of  murder  shall  be  the  act,  and  with  reference  to  the  act 

deemed  murder  in  the  second  degree.'  which  produces  death.    This  accumu- 

Ib  tins  general  definition,  and  enu-  lated  definition  of  murder  in  the  first 

meration  of  specific  instances  consti-  degree  takes  in  all  the  ingredients  of 

tnting  murder  in  the  first  degree,  there  crime  descriptive  of  the  utmost  malig- 

is  a  classification  of  various  kinds  of  nity  and  wickedness  of  heart,  as  well 

homicide,  which  it  may  be  of  some  as  of  the  highest  and  most  aggravated 

importance  to  notice,  with  a  view  to  species  of  homicide.     If  the  universal 

the  question  under  consideration.    In  principle  of  construction  is  to  be  re- 

cases  of  murder  by  means  of  poison,  garded,  that  every  word  in  a  statute  is 

or  lying  in  wait,  the  most  atrocious  to  have  meaning  and  effect  given  to 

and  detestable  of  all  kinds  of  horn-  it,  if  practicable,  it  results  of  neces- 

icide,  and  the  least  to  be  guarded  sity,  by  force  of  the  terms  employed 

against,  either  by  resistance  or  fore-  in  the  definition  of  the  crime,  that,  to 

thought,  the  crime  is  made  to  depend  constitute  murder  in  the  first  d<^;ree, 

exclusively  upon  the  '  means '  cans-  it  must  be  established  that  there  ex- 

ing  death.      So,  likewise,  in  respect  isted  in  the  mind  of  the  agent,  at  the 

to  cases   of   murder   committed    in  time  of  the   act,  a  specified  inten- 

perpetration  of,  or  attempt  to  perpe-  tion  to  take  the  life  of  the  particu- 

trate  arson,  rape,  robbery,  burglary,  lar  person  slain.    The  characteristic 

or  larceny,  —  a  class  of  felonies  most  quality  of  this  crime,  and  that  which 

dangerous  in  their  consequences  to  distingrusbes  it  from  murder  in  the 

public  safety  and  happiness,  which  second  degree,  is  the  existence  of  a 

may  be  most  frequently  and  easily  settled  purpose  and  fixed  design  on 

committed,  and  to  which  there  is  the  the  part  of  the  assailant,  that  the  act 

strongest  temptations.    In  all  these  of  assault  should  result  in  the  death  of 

cases,  the  mode  or  '  means '  of  de-  the  party  assailed,  —  that  death  being 
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the  first  degree  ;  if  he  intends  only  to  hurt  seriously^  it  is  mur- 
der  in  the  second  degree.  —  The  first  of  these  propositions  is  set- 

the  end  aimed  at,  the  subject  son^t  There  is  another  principle  applicable 
for  and  wished.  4  Humph.  136,  189.  in  such  cases,  namely,  the  law  by  im- 
The  *  killing '  must  be  wilful,  that  is,  putation,  so  to  speak,  refers  the  act 
of  purpose,  with  the  intent  that  the  of  murder  to  the  felonious  intent  ex- 
act by  which  the  life  of  a  party  is  isting  in  the  mind  of  the  agent  toward 
taken  should  have  that  effect.  Terg.  the  principal  object  of  his  revenge. 
551.  *  Proof  must  be  adduced  to  sat-  '  Thus,'  says  Blackstone,  4  Bl.  Com. 
isfy  the  mind,  that  the  death  of  the  261,  'if  one  shoots  at  and  misses  A., 
party  slain  was  the  ultimate  result  but  kills  B.,  this  is  murder ;  because  of 
which  the  concurring  will,  delibera-  the  previous  felonious  intent,  which  the 
tion,  and  premeditation  of  the  party  lawtransfersfromthe  one  to  the  other.' 
accused  sought.'  1  Leigh's  Rep.  611.  But  we  have  seen  that  murder  in  the 
If,  then,  by  misadventure  or  other  first  degree,  as  constituted  by  our  stat^ 
cause,  a  blow,  directed  at  a  particular  ute,  depends  upon  the  existence  of  a 
person  and  designed  to  take  his  life,  specific  intention  to  take  the  life  of  a 
take  effect  upon  and  cause  the  death  person  slain,  and  that  the  existence 
of  a  third  person,  against  whom  no  of  such  an  intention  as  a  matter  of 
injury  was  meditated,  can  it  be  said,  fact,  must  be  satisfactorily  established, 
that  the  will  concurred  with  the  act  Hence  it  is  clear  to  a  demonstration, 
which  resulted  in  the  accidental  death  that  all  legal  implication  or  imputation 
of  such  third  person,  or  that  there  of  such  an  intention  is  excluded  in 
existed  a  specific  intention  to  take  his  reference  to  this  particular  species  of 
life  ?  A  grosser  absurdity  cannot  be  murder.  It  is  equally  clear  that  all 
conceived.  The  hypothesis  that  the  cases  of  homicide,  not  falling  within 
killing  was  undesigned  concedes  that  the  principles  here  announced,  prop- 
the  will  did  not  concur  with  the  act;  erly  belong  to  the  comprehensive  class, 
that  in  point  of  fact  no  such  specific  included  in  the  statute,  of  '  all  other 
intention  existed,  no  such  result  was  kinds  of  murder,'  which  are  declared 
either  contemplated  or  designed.  And  to  '  be  deemed  murder  in  the  second 
upon  what  principle  is  it  that  this  degree.'  To  murder  of  this  class,  as 
would  be  murder  at  common  law  ?  well  as  to  all  inferior  grades  of  hom- 
Simply  upon  the  principle  of  implied^  icide,  the  common  law  principle,  as- 
or  imputed  malice  and  intention.  In  serted  in  the  charge  of  the  circuit 
such  case,  all  the  essential  elements  judge,  is  clearly  applicable.  We  are 
of  murder  at  conmion  law  occur.  A  aware  that  in  Pennsylvania,  upon  a 
homicide  has  been  committed  with  statute  almost  identical  in  its  terms 
deadly  weapon,  in  the  attempt  to  pei^  with  our  own,  a  different  construction 
petrate  a  felony,  by  taking  the  life  of  has  prevailed.  In  the  case  of  the 
another  person  without  legal  justifi-  Commonwealth  v.  Dougherty,  it  ap- 
catiou  as  excuse,  and  in  such  case,  pears  from  the  note  of  the  case,  to 
from  the  circumstances  and  deadly  which  only  we  have  had  access,  that 
weapon,  the  law  conclusively  presumes  the  prisoner  aimed  a  blow  with  an  axe 
malice  and  intent  to  murder ;  and  in  at  his  wife  and  it  fell  upon  the  head 
like  manner,  the  law  conclusively  pre-  of  a  child  which  lay  on  her  shoulder, 
Bumes  that  the  party  contemplated  and  inflicted  a  mortal  wound,  of  which 
the  consequences    of   his   own   act.  it  died.    And  it  was  held  by  the  court, 
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tied  by  the  reagoning  of  the  last  section.  If  A.,  intending  ma- 
liciou^y  to  kill  C,  kills  B.  instead  of  C,  is  guilty  of  murder  in 
the  first  degree,  a  fortiori  is  this  the  case  where  A.,  when  killing 
B.,  kills  one  of  a  group  of  persons,  one  of  whom  he  intended  to 
kill.^  On  the  other  hand,  if  his  intent  was  only  to  do  serious 
bodily  harm,  his  offence,  though  murder  at  common  law,  is  only 
murder  in  the  second  d^ree  under  our  statutes,  it  not  containing 
the  necessary  constituent  of  an  intent  to  kill. 

§  184.  Killing  in  perpetration^  or  attempted  perpetration  of 
areon^  rape^  robbery^  burglary  (or  other  offeneee  epecified  in  thii 
connection  in  stattUe)^  not  neceeearily  murder  in  the  first  degree. 
—  It  has  sometimes  been  said  that  a  homicide  in  the  perpetration, 
or  attempt  to  perpetrate  any  arson,  rape,  robbery,  or  burglary  is, 
under  the  Pennsylyania  and  cognate  statutes,  murder  in  the  first 
degree.  But  it  must  be  remembered  that  the  statutes  under  crit- 
icism do  not  say  tiiat  ^^  JBomicide^^*  when  so  committed,  shall  be 
murder  in  the  first  degree,  but  that  ^^  Murder ^^^  when  so  commit- 
ted, shall  be  murder  in  the  first  degree.  Nothing,  therefore,  that 
is  not  murder  at  common  law  can  be  murder  either  in  the  first 
or  second  degree ;  and  we  have  first  to  inquire,  therefore,  in  de- 

that  if  the  person's  intent  was  to  kill  compatible  with  the  plain  terms  of  the 
his  wife,  and  killing  her  would  be  mur-  statute,  whether  we  regard  their  proper 
der  in  the  first  degree,  killing  his  or  popular  acceptation :  with  the  obri- 
cfaild  will  also  be  murder  in  the  same  ous  spirit  of  the  statute,  which  was  to 
degree.  With  deference  to  an  author-  alleviate  the  punishment  of  murder, 
itj  so  respectable,  we  think  it  very  except  in  cases  of  the  greatest  enor- 
clear  that  no  such  conclusion  can  be  mit^r ;  with  the  benignant  principle  of 
legitimately  deduced  from  the  prem-  interpretation,  that,  in  favor  of  life  a 
ises.  We  regret  that  we  have  not  statute  is  to  be  construed  most  favora- 
seen  the  opinion  at  length,  in  the  case^  bly  in  behalf  of  the  accused,  and  most 
above  mentioned.  The  brief  extract  strictly  against  him ;  and  finally  with 
before  us  merely  asserts  the  proposi-  that  intrinsic  and  fundamental  dis- 
tion  we  have  quoted ;  the  process  of  tinction,  in  respect  to  the  relative 
reasoning  by  which  the  conclusion  is  guilt  of  human  actions,  dependent 
supposed  to  be  maintained  is  not  given  upon  the  concurrence  and  non-concur- 
in  the  note.  We  confess  ourselves  at  rence  of  the  will,  which  we  trace  back 
a  loss  to  understand  in  what  sense  it  as  far  as  the  Jewish  dispensation, 
can  be  predicated  of  the  act  of  the  under  which  cities  of  refuge  were  pro- 
prisoner  in  '  killing  his  child,'  that  it  vided,  to  the  end  <  that  every  one  that 
was  wilful,  deliberate,  and  premedi-  killeth  any  person  unawares  may  flee 
tated,  and  more  especially,  how  it  can  thither,  and  be  secure  from  the 
be  made  out  that  the  itill  concurred  avenger  of  blood.' "  Bratton  r.  State, 
with  the  act  in  such  case.  The  con-  10  Humph.  103. 
trary  construction,  we  think,  is  alone       ^  See  also  supra,  §  168. 
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termining  the  grade  of  any  particular  homicide  under  the  stat- 
utes, whether  it  is  murder  at  common  law.    We  may  take,  for 
instance,  a  homicide  committed  in  the  perpetration  of  arson.     Is 
such  a  homicide  murder  at  common  law  ?  If  it  is,  it  is  murder  in 
the  first  degree,  under  the  statutes  before  us.     If  it  is  only  man- 
slaughter at  common  law,  then  it  is  manslaughter  under  the  stat- 
utes before  us.     Now,  is  such  a  homicide  necessarily  murder  at 
common  law?    No  doubt  if  a  person  sets  fire  to  a  dwelling-house 
under  such  circumstances  that  its  inmates,  as  an  ordinary  se- 
quence of  the  fire,  are  burned  and  die,  then  such  malice  is  to  be 
inferred  as  will  make  the  case  murder  at  common  law.     The  de- 
fendant, we  may  be  bound,  as  a  presumption  of  fact,  to  infer, 
knew  the  house  was  a  dwelling-house,  and  knew,  supposing  the 
fire  to  be  communicated  to  it,  that  some  one  of  its  inmates  would, 
in  the  ordinary  course  of  events,  be  injured  by  the  fire.     The 
case  would  be  that  of  a  reckless  and  malicious  firing  into  a  crowd, 
which  is  murder  at  common  law,  if  death  ensue.     But  suppose 
that  when  perpetrating  the  arson  the  defendant,  in  accidentally 
discharging  a  gun,  killed  some  one  either  in  the  house  or  in  its 
neighborhood.    Now,  though  we  have  several  high  authorities  to 
the  effect  that  this  is  murder  at  common  law,  tiie  sounder  view, 
as  we  have  already  seen,^  is  that  in  such  case  the  defendant 
should  be  tried  for  arson  in  firing  the  building,  and  for  man- 
slaughter in  the  unlawful  killing  (without  malice  aforethought) 
of  the  deceased;  since  the  malice  aforethought  necessary  to  con- 
stitute murder  cannot  be  inferred,  in  face  of  the  fact  that  the 
killing  was  in  no  way  within  the  scope  of  the  defendant's  plan, 
from  the  mere  fact  of  the  arsoQ.    If  this  reasoning  be  correct, 
the  defendant  cannot,  on  the  indictment  for  killing,  be  convicted 
of  murder  in  the  first  degree,  but  must  be  convicted  of  man- 
slaughter ;  and  is  liable  to  conviction  on  a  separate  indictment 
for  arson. 

§  185.  So  also  as  to  homicide  committed  in  perpetration  of  a 
rape.  If  the  offence  would  have  been  murder  at  common  law,  it 
is  murder  in  the  first  degree  under  our  statutes ;  and  it  is  not 
necessary,  to  sustain  in  such  case  a  verdict  of  the  first  degree, 
that  a  specific  intent  to  take  life  should  be  proved,  it  being  suffi- 
cient if  there  be  shown  an  intent  to  do  great  bodily  harm.^    But 

^  See  supra,  §  56.  *  Com.  v.  Hanlon,  8  Brewster,  461 ; 

S.  C.  8  Fhil.  R.  401. 
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if  the  homicide  is  manslaughter  at  common  law,  then  it  is  only 
manslaughter  under  our  statutes.  It  is  true  that  Daniel,  J.,  in  a 
case  before  the  general  court  of  Virginia,^  has  intimated  that  in 
the  enumerated  cases,  the  legislature  has  declared  the  law  to  be 
that  the  perpetrator  shall  be  held  guilty  of  murder  in  the  first 
d^ree,  without  further  proof  that  the  death  was  the  ultimate 
leBult  which  the  will,  deliberation,  and  premeditation  of  the  party 
accused  sought.  This,  however,  is  rather  an  opinion  thrown  out 
in  the  course  of  argument  than  an  express  decision,  for  the  ques- 
tion was  not  before  the  court ;  and  it  cannot  therefore  be  treated 
as  in  positive  conflict  with  the  Connecticut  and  Pennsylvania 
authorities. 

The  same  observation  applies  to  a  case  in  Virginia,  where 
^^  wilful  and  excessive  whipping,"  is  among  the  enumerated  in- 
stanceSf  and  where  a  verdict  of  murder  in  the  first  degree  was 
Gostained  against  a  master  for  whipping  a  slave  to  death,  though 
it  was  maintained  that  the  intent  was  to  do  only  bodily  harm. 
It  should  be  observed  also,  that  in  the  Virginia  act  the  term 
*^  other  **  is  omitted  before  the  phrase  ^^  kind  of  wilfvly  ^c.^  kill' 
ing"  so  that  to  some  d^ree  the  bearing  of  the  latter  definition 
on  the  enumerated  instances  is  weakened.^  And  it  should  be 
remembered  that  unlawful  homicide  by  any  cruel  punishment  is 
murder  at  common  law.^ 

§  186.  Homicide  committed  by  means  of  poison  or  lying  in  wait^ 
not  necessarily  murder  in  the  first  degree.  —  The  same  observa- 
tion applies  to  the  agency  of  poison.  A  homicide  by  poison  is 
not  necessarily  murder  at  common  law.^  If  it  is  not,  it  is  not 
murder  in  the  first  degree.^  At  the  same  time,  where  the  evi- 
dence shows  that  the  death  was  effected  by  intentional  and  mali- 
cious poisoning,  it  is  the  duty  of  the  court  to  tell  the  jury  that 
the  offence  is  murder  in  the  first  degree.  Thus  in  a  case  decided 
by  the  supreme  court  of  Pennsylvania  in  1872,^  Agnew,  J.,  giving 

^  Com.  9.  Jones,  1  Leigh,  610.  P.  F.  Smith)  371 ;   Com.  v,  Jones,  1 

•  Souther  v.  State,  7  Grat.  678.  Leigh,  610;  Souther  v.  Com.  7  Grat 

•  Supra,  §  35 ;  infra,  §  676-680.  678. 

«  See  supra,  §  92.  6  Shaffner  v.    Com.   72  Penn.  St. 

•  Stote  V.   Dowd,   19   Conn.  888;    f22  P.  F.  Smith)  60. 

Chauncy,  ex  parte,  2  Ashmead,  227,  In  State  u.  Dowd,  cited  in  the  last 
991.  See  Rhodes  v.  Com.  12  Wright,  note,  the  opinion,  which  was  deliyered 
396;  Lane  v.  Com.  59  Penn.  St.  (9.   hy  Waite,  J.,  is  as  follows :  ''The  only 
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the  opinion  of  the  court,  says :  ^'  The  other  errors  assigned  to 

the  charge  are  not  sustained.  It  is  contended,  and  earnestly 

question  presented  in  this  case  is,  The  crime  still  remains  as  it  was  at 
whether  it  was  competent  for  the  jury,  common  law,  and  in  the  more  aggra- 
upon  this  indictment,  to  find  the  pris-  yated  cases,  the  person  convicted  is 
oners  guilty  of  murder  in  the  second  liable  to  the  original  punishment, 
degree,  and  for  the  court,  upon  .such  while  others,  whose  crimes  are  less 
conviction,  to  impose  the  punishment  aggravated,  are  punished  with  less 
prescribed  by  law  for  that  offence,  severity.  It  is  a  general  rule  that  in 
Formerly,  in  this  state,  a  person  con-  criminal  cases  it  is  not  necessary  to 
victed  of  the  crime  of  murder,  what-  prove  all  the  allegations  contain^  in 
ever  might  be  the  attending  circum-  the  indictment,  but  in  general,  it  is 
stances,  was  liable  to  the  punishment  sufficient  to  prove  so  much  of  them 
of  death.  But  in  the  year  1846  the  as  will  constitute  a  substantive  crime, 
l^slature  passed  an  act,  in  the  pre-  within  the  jurisdiction  of  the  court 
amble  to  which  they  say  *  that  sev-  before  which  the  trial  is  had,  and  pan- 
eral  offences,  which  are  included  under  ishable  by  law.  Thus,  upon  an  in- 
the  general  denomination  of  murder,  dictment  for  murder,  the  jury  may 
differ  so  greatly  from  each  other  in  negative  the  averment  that  the  act 
the  degree  of  atrociousness,  that  it  is  was  done  with  malice  aforethought, 
unjust  to  involve  them  in  the  same  and  convict  of  the  crime  of  man- 
punishment.'  It  is,  therefore,  enacted,  slaughter.  State  v,  Nichols,  8  Conn. 
*  that  all  murder,  which  shall  be  per-  R.  496 ;  King  v.  Hollingberry  et  al. 
petrated  by  means  of  poison,  or  by  4  B.  C.  C.  829;  10  E.  C.  L.  846 ;  Rex 
lying  in  wait,  or  by  any  other  kind  of  v.  Hunt,  2  Camp.  508 ;  2  Russ.  on 
wilful,  deliberate,  and  premeditated  Crimes,  700.  So  if  a  person  is  charged 
killing,  or  which  shall  be  committed  with  the  commission  of  rape,  he  may 
in  the  perpetration,  or  attempt  to  per-  be  convicted  of  an  assault  with  intent 
petrate  any  arson,  rape,  robbery,  or  to  ravish.  State  v.  Shepperd.  7  Conn, 
burglary  shall  be  deemed  murder  in  R.  554;  Com.  v.  Cooper,  15  Mass. 
the  first  degree ;  and  all  other  kinds  Rep.  187.  And  if  a  person  be  in- 
of  murder  shall  be  deemed  murder  in  dieted  for  an  assault  with  intent  to 
the  second  degree;  and  the  jury  be-  kill  and  murder,  he  may  be  convicted 
fore  whom  any  person  indicted  for  of  an  assault  with  intent  to  kill, 
murder  shall  be  tried  shall,  if  they  State  v.  Nichols,  8  Conn.  R.  496. 
find  such  person  guilty  thereof,  ascer-  In  most  cases  mentioned  in  the  stat- 
tain  in  their  verdict  whether  it  be  ute,  as  constituting  the  crime  of  mur- 
murder  of  the  first  or  second  degree.'  der  in  the  first  degree,  the  lesser 
The  statute  then  provides,  that  a  crime  is  manifestly  included.  Thus, 
person  convicted  of  the  former  of-  if  the  charge  were  that  the  murder 
fence  shall  suffer  death ;  and  of  the  was  committed  by  the  accused  while 
latter,  imprisonment  for  life.  It  is  lying  in  wait,  the  jury  might  find  that 
apparent,  from  this  statute,  that  it  was  it  was  not  so  committed,  and  con- 
not  the  design  of  the  legislature  to  vict  him  only  of  the  lesser  offence, 
create  any  new  offence,  or  change  the  So  if  it  were  averred  that  the  act  was 
law  applicable  to  murder,  except  so  done  by  him  while  attempting  to  corn- 
far  as  the  punishment  was  concerned,  mit  the  crime  of  arson,  or  rape,  the 
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pressed  apon  us,  that  the  judge  had  no  right  to  say  to  the  jury 
that  if  the  prisoner  was  guilty  of  murder,  it  was  murder  in  the 
first  degree,  and  it  was  their  duty  to  say  so  regardless  of  conse- 
quences. The  indictment  charged  a  murder  by  poison,  and  such 
was  the  tendency  of  the  evidence.  It  was  not  only  the  right  but 
the  duty  of  the  judge  to  inform  the  jury  of  the  degree  which  the 
law  attaches  to  murder  by  poison,  and  to  instruct  them  in  their 
duty  under  the  law.  It  is  only  when  the  charge  becomes  impera-** 
tive,  and  takes  from  the  jury  the  right  of  deciding  and  pronounc 
ing  the  degree  of  the  murder,  that  we  have  held  it  to  be  error. 
When  left  free,  as  in  this  case  -they  were,  to  decide  the  degree 
for  themselves,  we  have  not  held  it  to  be  error  to  impress  upon 
their  minds  the  legal  inference  from  the  facts,  and  their  duty  to 

juiy  might  find  that  part  of  the  charge  there  is  another  provision  in  the  stat- 
untrue,  and  still  convict  the  person  of  ute  more  unequiyocal.  It  says  that 
murder  in  the  second  degree.  Now,  the  jury,  if  Uiey  find  the  accused 
if  the  same  rule  applies  to  the  case  guilty,  shall  ascertain  in  their  yerdict 
where  the  charge  is  for  murder  by  whether  it  be  murder  in  the  first  or 
poisoning,  then  the  conviction,  in  this  second  degree.  And  if  he  be  con- 
case,  was  legal.  The  language  of  the  victed  by  confession,  the  court  shall 
statute  strongly  favors  such  a  con-  determine  the  degree  of  crime,  by  ex- 
struction.  It  provides  that  murder  amination  of  witnesses.  This  provi- 
perpetrated  by  means  of  poison,  or  by  sion  is  positive,  without  any  exception 
lying  in  wait,  or  by  any  other  kind  of  or  qualification,  and  we  do  not  feel 
wilful,  deliberate,  and  premeditated  authorized  in  the  construction  of  a 
killing,  shall  be  murder  in  the  first  statute  like  this,  involving  the  life  or 
degree ;  thereby  implying,  that  in  all  death  of  the  person  accused,  to  make 
cases  the  crime  must  be  the  result  of  an  exception  where  the  legislature 
a  wilful,  deliberate,  and  premeditated  have  made  none.  We  are  rather  fn- 
act.  Hence,  if  any  case  can  be  sup-  dined  to  think  that  in  all  cases  the 
posed  where  murder  may  be  commit-  degree  of  criminality  must  be  deter> 
ted  by  means  of  poison,  and  not  be  mined  as  a  question  of  fact,  and  that 
the  result  of  such  an  act,  then  a  con-  a  general  conviction,  upon  any  in- 
viction  of  murder  in  the  second  de-  dictment,  without  such  determination, 
gree  may  be  legal.  And  we  do  not  would  not  authorize  a  court  to  impose 
feel  ourselves  authorized  to  say  that  the  greater  punishment  It  was  under 
the  case  under  consideration  might  such  an  impression  that  the  court  be- 
not  have  been  one  of  that  description,  low,  in  submitting  the  case  to  the  jury, 
and  consequently  that  the  verdict  is  informed  them,  that  in  case  they 
not  right.  Indeed,  we  are  rather  in-  should  find  the  prisoners  guilty  of  the 
dined  to  consider  such  the  fair  con-  ofience  charged  against  them,  the 
stmction  of  the  statute,  especially  as  it  statute  made  it  their  duty  to  deter- 
is  a  highly  penal  one,  and  such  a  con-  mine  the  degree  of  their  guilt.  And 
stmction  operates  against  the  greater  the  jury  having  so  done,  their  verdict 
severity.    But  however  this  may  be,  must  stand." 
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obey  the  law.  But  when,  as  in  Rhodes  v.  Commonwealth,  12 
Wright,  896,  and  Lane  v.  Commonwealth,  9  P.  F.  Smith,  871,  a 
•  court  addresses  a  jury  authoritatively,  and  requires  of  them  a 
verdict  of  murder  in  the  first  degree,  it  is  error.  Jurors  unin- 
structed  in  their  rights  in  a  capital  case  may  feel  themselves  con- 
strained by  the  peremptory  direction  of  the  judge.  Both  the 
cases  referred  to  stood  upon  the  same  ground,  and  in  both  the  er- 
ror was  the  binding  instruction  of  the  court.  The  language  in 
this  case  approaches  closely  the  boundary  line  of  peremptoriness, 
but  we  cannot  say  it  overstepped  it,  in  view  of  those  parts  of  the 
charge  which  left  them  free  to  act  for  themselves.  Jurors  are  so 
apt  to  lean  away  from  a  verdict  of  murder  in  the  first  degree,  we 
must  not  scan  too  critically  the  language,  if  he  has  left  them  free 
to  find  the  degree  of  the  murder  on  the  evidence." 

§  187.  So  also  as  to  lying  in  wait.  A  man  may  lie  in  wait  for 
another  merely  to  commit  a  trespass ;  and  if  so,  in  case  of  an  ac- 
cidental killing,  the  offence,  being  only  manslaughter  at  common 
law,  is  only  manslaughter  under  our  statutes.  But  if  an  inten- 
tional homicide  by  lying  in  wait  be  proved,  then  such  homicide  is 
ordinarily  murder  in  the  first  degree. 

§  188.  Where  -4..,  intending  to  commit  a  felony  the  execution  of 
which  is  not  enumerated  in  the  statutes  as  contributing  to  the  defi- 
nition of  murder  in  the  first  degree^  unintentionally  kills  B.^  the 
offence  is  manslaughter.  —  A.  shoots  a  tame  fowl,  and  in  so  doing 
unintentionally  and  accidentally  kills  B.  Is  A.  guilty  in  this  of 
murder  in  the  second  degree  under  our  statutes  ?  No  doubt  we 
have  several  obiter  dicta  of  our  judges  answering  this  question  in 
the  affirmative ;  though  no  case  exists  in  which  the  point  has  been 
directly  affirmed.  But  if  we  are  to  hold,  as  we  may  justly  do, 
that  such  an  offence  is  only  manslaughter  at  common  law,  then  it 
is  only  manslaughter  under  our  statutes.^ 

§  189.  When  in  ^^  attempt  *'  to  commit  one  of  the  enumerated 
felonies,  the  attempt  must  consist  of  a  substantive  indictable  of- 
fence, —  The  word  ^*  attempt,"  as  used  in  the  statutes,  must  be 
construed  strictly,  as  describing  such  an  attempt  as  is  indictable. 
Hence  it  is  not  sufficient,  in  order  to  bring  the  case  under  the 
statutes,  that  the  homicide  should  have  been  committed  while  in 
preparing  to  commit  the  felony  in  question  ;  *  nor  is  it  enough 

^  See  this  point  exaoiined,  supra,        <  Whart  C.  L.  7th  ed.  §  2691. 
§  56  et  seq, 
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that  the  offence  consiBts  in  mere  solicitation ;  ^  or  in  purpose 
without  distinctive  overt  act.^  ^*  An  attempt  to  commit  a  rape, 
in  which  killing  occurs,  is  necessarily  an  overt  act,  indicating  the' 
intent  and  purpose  of  the  assault,  of  which  dear  proof,  su£Gicient 
to  place  the  case  beyond  reasonable  doubt,  should  be  given.  A 
mere  intention  to  commit  the  offence  is  nothing,  unless  accompa- 
nied by  acts  directed  towards  its  accomplishment.  The  killing, 
to  constitute  the  crime  of  murder,  without  the  specific  intent  to 
fake  life,  must  be  already  shown  by  the  prosecution  to  have 
occurred  in  the  performance  of  such  acts  as  should  establish  the 
independent  substantive  crime.'^ ' 

§  190.  Murder  in  the  second  degree  includes  all  common  law 
murders  in  which  the  intention  is  not  to  take  life^  including  cases 
in  which  the  mind  is  in  such  a  state  as  to  be  incapable  of  specific 
intent.  —  Murder  in  the  second  degree  includes  all  cases  of  com- 
mon law  murder  where  the  intention  was  not  to  take  life,  of 
which  murder,  when  the  intent  was  only  to  do  great  bodily  hurt, 
may  be  taken  as  a  leading  illustration.^    There  may,  dso,  be 
cases  where  death  ensues  during  a  riotous  affray,  under  circum- 
stances which  would  constitute  murder  at  common  law,  but  which, 
in  consequence  of  the  want  of  a  specific  intent  to  take  life  being 
shown,  amount  but  to  murder  in  the  second  degree.     Thus,  where 
it  appeared  that  the  deceased,  during  the  Kensington  riots,  was 
killed  while  a  desultory  fire  was  going  on,  the  object  of  which  was 
to  prevent  either  of  two  contending  parties  from  taking  possession 
of  a  position  which  both  of  them  were  desirous  of  obtaining,  it 
was  said  that  a  homicide,  committed  under  such  circumstances, 
though  murder  at  common  law,  deliberation  being  shown,  might 
not  be  murder  in  the  first  d^ree,  and  a  verdict  of  murder  in  the 
second  degree  was  consequentiy  rendered.     The  learned  judge 
who  tried  the  case,  however,  charged  the  jury,  ^*  that  if  one  or 
more  of  the  parties  so  engaged  in  an  unlawful  combat  deliberately 
fire  at  and  kill  an  innocent  third  person  taking  no  part  in  the 
conflict,  having  no  just  reason  to  regard  him  as  one  of  the  bellig- 
erents, such  killing  would  be  murder  in  the  first  degree.     It 

>  Whart.  C.  L.  7th  ed.  §  2692.  *  Whiteford  v.  Com.  6  Randolph, 

*  Ibid.  721 ;  Sute  v.  Decklottt,  19  Iowa,  447; 

*  ThooipaoD,  J^  Kelljr  o.  Com.  1  Com.  v.  Dougherty,  7  Smith's  Laws, 
Gnmt,  4S6.  696. 
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would  present  the  case  of  a  wilful,  deliberate,  and  premeditated 
killing,  perpetrated  with  an  instrument  likely  to  take  life,  ren- 
dering the  actual  perpetrators  guilty  of  the  highest  grade  of  crime 
known  to  our  criminal  code.  If  the  testimony  in  your  judgment," 
he  said,  ^'  brings  clearly  home  to  the  defendant  such  a  charge,  he 
should  be  convicted.  If,  however,  the  commonwealth  has  not 
fully  satisfied  your  minds  in  the  affirmative  of  this  position,  or  if 
the  proofs  adduced  by  the  defendant  have  rebutted  this  allega- 
tion, or  thrown  a  fair  doubt  upon  its  certainty,  then  you  ought 
not  and  cannot  justly  convict  him  of  that  part  of  the  charge  in- 
volving capital  punishment."  ^ 

To  the  same  effect,  Judge  Rogers  charged  a  jury  in  the  same 
course  of  trials :  '^  What,  then,  is  the  law  in  such  a  case  ?  I  say, 
unhesitatingly,  the  law  is,  that  if,  in  such  a  conflict,  death  ensues, 
all  parties  are  guilty  of  murder  at  common  law.  They  are  en- 
gaged in  an  unlawful  design,  which  is  the  first  ingredient  of  mur- 
der;  and  it  is  only  necessary  to  consummate  the  offence,  that  death 
should  be  the  consequence.  It  is  not  necessary,  in  order  to  charge 
a  particular  offender,  that  he  should  be  proved  to  have  fired  the 
particular  gun,  or  discharged  the  particular  missile  that  caused  the 
fatal  wound.  In  the  contemplation  of  the  common  law,  where  a 
mob  of  ten  thousand  is  engaged  in  an  unlawful  design,  and  one  of 
them,  not  out  of  special  malice,  but  a  general  design  to  do  harm, 
fires  a  gun,  they  are  all  to  be  considered  as  having  pulled  the  trig- 
ger. But  while  such  is  the  common  law,  the  Pennsylvania  act  of 
1794,  by  creating  a  distinction  between  murder  with  a  specific  in- 
tent to  take  life,  and  murder  without  such  intent,  has  established 
a  test,  which  it  becomes  your  duty  in  the  next  place  to  consider. 
The  reason  of  the  establishment  of  the  new  grade,  undoubtedly, 
was  the  inhumanity  of  attaching  capital  punishment  to  anything 
under  an  actual  and  specific  intention  to  take  life.  Was  there 
such  an  intent  here  ?  It  is  for  you  to  say  whether  the  parties 
who  formed  the  mob,  or  either  of  them,  were  actuated  by  so  in- 
credibly malignant  a  temper.  It  will  be  well  for  you  to  consider, 
whether  the  object  of  such  outbreak  and  of  such  intent,  was  not 
rather  to  humble  than  to  slay  an  adversary ;  rather  to  chastise 
than  to  annihilate.     But  be  this  as  it  may,  I  chai^  you  that  no 

^  Com.  V,  Hare,  4  Penn.  Law  Jonr.  401;  and  see  Com.  v.  Jones,  cited  infra, 
$584. 
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spedal  malignity  on  the  part  of  an  indiyidoal  or  individuals, 
against  a  specific  object,  can  affect  his  associates  with  the  grade 
of  the  g^ilt  incurred  by  himself.  They  are  answerable  for  the 
common  design  of  those  with  whom  they  associate ;  not  for  the 
private  design  of  individuals.  Should  you  find  that  the  object  of 
the  conflicting  parties  in  the  riot  in  which  the  deceased  found  his 
death  was  merely  to  humble  and  repulse  each  other, — should 
you  reject  the  theory  that  their  object  was  death  and  annihila- 
tion, —  then  your  finding  will  be  for  murder  in  the  second  de- 
gree."  1 

§  191.  Murder  when  premeditated  in  drunkenneee  ie  murder 
in  the  ieeond  degree.  —  When  the  defendant  is  in  such  a  state  of 
drunkenness  as. to  be  incapable  of  forming  a  specific  intent  to 
take  life,  then  the  offence,  if  murder  at  common  law,  is  murder 
in  the  second  degree  under  the  statutes.*  *^  Implied  malice  is 
sufficient  at  common  law  to  make  the  offence  murder,  and  under 
onr  statute  to  make  it  murder  in  the  second  degree ;  but  to  con* 
stitute  murder  in  the  first  degree,  actual  malice  must  be  proved. 
Upon  this  question  the  state  of  the  prisoner's  mind  is  material. 
In  behalf  of  the  defence,  insanity,  intoxication,  or  any  other  fact 
which  tends  to  prove  that  the  prisoner  was  incapable  of  delibera- 
tion, was  competent  evidence  for  the  jury  to  weigh.  Intoxication 
is  admissible  in  such  cases,  not  as  an  excuse  for  crime,  but  as 
tending  to  show  that  the  less  and  not  the  greater  offence  was  in 
fact  committed."  * 

^  Com.  r.  Sherry,  Appendix  MS.;  supreme  court  of  PenDsyWania,  *'ade- 

S.  P.  Com.  V.  Neills,  2  Brewster,  553,  liberate  intention  to  kill  is  the  essen- 

*  Com.  p.  Haggarty,  cited  Lewis  C.  tial  feature  of  murder  in  the  first  d&- 
Lfb  $  403 ;  Kelly  o.  Com.  I  Grant,  484 ;  gree.  When  this  ingredient  is  absent ; 
Haile  p.  State,  11  Humph.  154;  Pirtle  where  the  mind,  from  intoxication 
9.  State,  9  Humph.  66,  154 ;  State  or  any  other  cause,  is  deprived  of  its 
v.  Johnson,  40  Conn.  186  ;  State  v.  power  to  form  a  design,  with  delibera- 
Harlow,  21  Mo.  446  ;  Boswell  v.  Com.  don  and  premeditation,  the  offence  is 
to  Grat.  860;  Jones  v.  Com.,  and  stripped  of  the  malignant  features 
other  cases  cited  infra,  §  584.  required  by  the  statute  to  place  it  on 

*  Carpenter,  J.,  State  v,  Johnson,  the  list  of  capital  crimes ;  and  neither 
40  Conn.  186 ;  Com.  v.  Jones,  1  Leigh,  courts  nor  juries  can  lawfully  dispense 
612;  Com.  v.  Haggarty,  Lewis  C.  L.  with  what  the  act  of  assembly  re- 
403 ;  Pirtle  v.  State,.9  Humph.  664.  quires.'*    Lewis  C.  L.  405. 

''Except  in  the  case  of   murder,  '    Soin  HaUev.  State,  llHum*>h.  154, 

which. happens  in  consequence  of  act-  Green,  J.,  said  :    ^  Upon  the  trial, 

nal  or  attempted  arson,  rape,  robbery,  there  was  evidence  that  the  prisoner 

or  bargiary,"  says  Judge  Lewis,  of  the  was  intoxicated  at  the  time  he  com- 
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§  192.  Killing  a  toaman  in  an  oXtemft  to  produce  abortion^ 
murder  in  the  iecond  degree,  —  As  has  been  already  noticed,  if  a 

mitted  the  homicide.    Upon  the  sub-  the  time  of  the  act,  and  with  refer- 

ject  of  the  defendant's  intoxication  ence  to  the  act  ?    To  regard  the  fact 

the  jndge  told  the  jury  that  '  Tolnn-  of  intoxication  as  meriting  consider- 

tary  intoxication  is  no  excuse  for  the  ation  in  such  a  case,  is  not  to  hold 

commission  of  crime ;  on  the  contrary,  that  drunkenness  will  excuse  crime, 

it  is  considered  by  our  law  as  rather  but  to  inquire  whether  the  yeiy  crime 

an  aggravation ;  yet  if  the  defendant  which  the  law  defines  and  punishes 

was  so  deeply  intoxicated  by  spirituous  has  been  in  point  of  fact  committed.' 

liquors  at  the  time  of  the  killing  as  to  In  these  remarks  the  court  intended  to 

be  incapable  of  forming  in  his  mind  a  be  understood  as  distinctly  indicating, 

design  deliberately  and^  premeditat-  that  a  degree  of  drunkenness  by  which 

ediy  to  do  the  act,  the  killing,  under  the  party  was  greatly  excited,  and 

such   a  state  of  intoxication,  would  which  produced  a  state  of  mind  un- 

only  be  murder  in  the  second  degree/  favorable  to  deliberation  and  premedi- 

It  is  insisted  that  his  honor  did  not  tation,  although  not  so  excessive  as  to 

state  the  principle  upon  this  subject,  render  the  party  absolutely  incapable 

as  it  has  been  ruled  by  this  court.    In  of  forming  a  deliberate  purpose,  might 

the   case  of  Swan  v.  The   State,  4  be  taken  into  consideration  by  a  jury. 

Humph.  R.  136,  Judge  Reese,  who  de-  in  determining  whether  the  killing  was 

livered  the  opinion  of  the  oourt,  says :  done  with  premeditation  and  delibera- 

*  But  although  drunkenness  in  point  tion.     The  whole  subject  was  ably  re- 

of  law  constitutes  no  excuse  or  justifi-  viewed  by  Judge  Turley,  in  the  case  of 

cation  for  crime,  still,  when  the  nature  Pirtle  v.  The  State,  9  Humph.  Rep.  668. 

and  essence  of  a  crime  is  made  to  de-  In  delivering  the  opinion  of  the  court, 

pend  by  law  upon  the  peculiar  state  in  that  case,  the  judge  says,  at  page 

and  condition  of  the  mminal's  mind  671 :  <  It  will  frequently  happen  neces- 

at  the  time,  and  with  reference  to  the  sarily,  when  the  killing  is  of  such  a 

act  done,  drunkenness,  as  a  matter  of  character  as  the  common  law  desig- 

fact,  affecting  such  state  and  condition  nates  as  murder,  and  it  haa  not  been 

of  the  mind,  is  a  proper  subject  for  perpetrated  by  means  of  poison,  or  by 

consideration  and  inquiry  by  the  jury,  lying  in  wut,  that  it  will  be  a  vexed 

The  question  in  soch  case  is,  what  question,  whether  the  killing  has  been 

b  the  mental  status?    Is  it  one  of  the  result  of  sudden  passion  produced 

self-possession,  favorable  to  a  fixpd  by  a  cause  inadequate  to  mitigate  it  to 

purpose,  by  deliberation  and  premedi-  manslaughter,  but  still  sufficient  to 

tation,  or  did  the  act  spring  from  ex-  mitigate  it  to  murder  in  the  second  de- 

isting  passion,  excited  by  inadequate  gree,  if  it  be  really  the  true  cause  of 

provocation,  acting,  it  may  be,  on  a  the  excitement,  or  whether  it  has  been 

peculiar  temperament,  or  upon  one  the  result  of  premediution  and  delibe- 

aheady  excited  by  ardent  spirits  ?   In  ration;  and  in  all  soch  cases  whatever 

such  case  it  matters  not  that  the  prov-  ftct  is  able  to  cast  light  upon  the  men- 

ocation  was  inadequate,  or  the  spirits  tal  status  of  the  offender  is  legitimate 

voluntarily  drank;  the  question  is  did  proof;  and  among  others,  the  fact  that 

the  act  proceed  from  sudden  passion,  he  was  at  the  time  drunk ;  not  that  this 

or  from  deliberation  and  preraedita-  will  excuse  or  mitigate  the  offence,  if  it 

tion  ?    What  was  the  mental  stotns  at  were  done  wilfully,  deliberately,  mali- 
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pregnant  woman  be  killed  in  an  attempt  to  produce  abortion  in 
her,  and  it  appears  that  the  design  of  the  operator  was  not  to 

cioQsly,  and  premeditatedly  (which  it  may  exist,  in  order  that  the  jury  may 
might  well  he,  though  the  perpetrator  judge,  in  view  of  such  intoxication,  in 
was  drunk  at  the  time),  but  to  show  connection  with  all  the  other  facts  and 
that  the  killing  did  not  spring  from  a  circumstances,  whether  the  act  was 
premeditated  purpose,  but  sudden  pas-  premeditatedly  and  deliberately  done, 
sion,  excited  by  inadequate  provoca-  The  law  often  implies  malice  fit>m  the 
tlon,  such   as    might  reasonably  be  manner  in  which  the  killing  was  done, 
expected  to  arouse    sudden   passion  or  the  weapon  with  which  the  blow 
and  h^t,  to  the  point  of  taking  life,  was    stricken.     In    such   case   it  is 
without  premeditation  and  delibera-  murder,  though  the  perpetrator  were 
tion.'    Here,  the  court  explicitly  lays  drunk.     And  no  degree  of  drunken- 
down  the  rule  to  be,  that  in  all  cases  ness  will  excuse  in  such  case,  unless 
where  the  question  is  between  murder  by  means  of  drunkenness  an  habitual 
in  the  first  and  murder  in  the  second  or  fixed  madness  be  caused.    The  law 
degree,  the  fact  of  drunkenness  may  in  such  cases  does  not  seek  to  ascer- 
be   proTed,  to  shed  light  upon  the  tain  the  actual  state  of  the  perpetrat- 
mental   status  of   the  offender,  and  or's  mind,  for  the  fact  from  which  it  is 
thereby  to  enable  the  jury  to  deter-  implied  having  been  proved,  the  law 
mine  whether  the  killing  sprung  from  presumes  its  existence,  and  proof  in 
a  premeditated  purpose,  or  from  pas-  opposition  to  this  presumption  is  irrel- 
aion  excited  by  inadequate  provoca-  evant  and  inadmissible.  Hence  a  party 
tion.    And  the  degree  of  drunkenness  cannot  show  he  was  so  drunk  as  not 
which  may  then  shed  light  upon  the  to  be  capable  of  entertaining  a  mali- 
mental  state  of  the  offender  is  not  cious  feeling.    The  conclusion  of  law 
alone  that  excessive  state  of  intoxi-  is  against  him.    But  when  the  ques- 
cation  which  deprives  a  party  of  the  tion  is,  whether  a  party  is  guilty  of 
capacity  to  frame  in  his  mind  a  design  murder  in  the  first  degree,  it  becomes 
deliberately  and  premeditatedly  to  do  indispensable   that   the   jury  should 
an  act;  for  the  court  says  that  in  the  form  an  opinion  to  the  actual  state  of 
state  of  drunkenness  refeired  to,  a  mind  with  which  this  act  was  done. 
party  well  may  be  guilty  of  killing  All  murder  in  the  first  degree  (except 
wilfully,  deliberately,  maliciously,  and  that  committed  by  poison,  and  by  lying 
premeditatedly  ;  and  if  he  so  kill,  he  in  wait)  must  be  perpetrated  wilfiilly, 
is  guilty  as  though  he  were  sober,  deliberatel}',  maliciously,  and  premed- 
The  principle  laid  down  by  the  court  itatedly.     The  jury  must  ascertain, 
is,  that  when  the  question  is,  can  as  a  matter  of  fkct,  that  the  accused 
drunkenness  be  taken  into  considera-  was  in  this  state  of  mind  when  the 
tion,  in  determining  whether  the  party  act  was  done.    JNow,  according  to  the 
be  guilty  of  murder  in  the  second  de-  cases  of  Swan  v.  The  State,  and  Firtle 
gree,  the  answer  must  be,  that  it  can-  v.  The  State,  any  fact  that  will  shed 
not ;  but  when  the  question  is,  what  light  upon  this  subject,  may  be  looked 
was  the  actual  mental  state  of  the  to  by  them,  and  may  constitute  legiti- 
perpetrator  at  the  time  the  act  was  mate  proof   for  their  consideration. 
done,  —  was  it  one  of  deliberation  and  And  among  other  facts,  any  state  of 
premeditation,  —  then  it  is  competent  drunkenness  being  proved,  it  is  a  legiti- 
to  show  any  degree  of  intoxication  that  mate  subject  of  inquiry,  as  to  what  in- 
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take  the  life  of  the  mother,  the  offence  has  been  held  murder  in 
the  second  degree.^  And  on  the  principles  already  expressed, 
this  may  be  defended  in  all  cases  where  the  intent  was  to  do 
the  mother  serious  bodily  harm.  Where  there  is  no  such  intent, 
the  proper  course  is  to  indict  separately  for  the  manslaughter 
of  the  mother,  and  for  the  perpetration  of  the  abortion. 

§  193.  Murder  in  second  degree  a  compromise  courts  are  un- 
willing to  disturb.  —  The  general  result  of  the  authorities  is  that 
wherever  the  dehberate  intention  is  to  to  take  life,  and  death  en- 
sues, it  is  murder  in  the  first  d^ree';  wherever  it  is  to  do  serious 
bodily  harm,  and  death  ensues,  it  is  mu|xler  in  th^  second  de- 
gree ;  while  the  common  law  definition  of  manslaughter  remains 
unaltered.  This  distinction,  however,  it  is  difficult  practically 
to  preserve.  In  those  jurisdictions  where  the  juries  are  entitled 
to  take  control  of  the  law,  it  of  course  gives  way  to  other 
tests  more  agreeable  to  the  prejudices  of  the  particular  case. 
And  even  where  the  court  is  at  liberty  to  assume  its  proper 
province,  and  where  it  lays  down  the  law  with  precision  and 
fulness,  a  jury  is  very  apt  to  seize  upon  murder  in  the  second 
degree  as  a  compromise,  when  they  think  murder  has  been  com- 
mitted, but  are  unwilling,  in  consequence  of  circumstances  of 
mitigation,  to  expose  the  defendant  to  its  full  penalties. .  In  such 
cases  courts  are  not  disposed  to  disturb  verdicts,  but  permit  them 
to  stand,  though  technically  incorrect.^ 

§  194.  Presumption  when  kUling  is  shown  to  be  malicious^  and 

flaence  such  intoxication  might  have  to  enable  them  to  decide  whether  the 

had  upon  the  mind  of  the  offender,  in  killing   were    done   deliberate!/  and 

the  perpetration  of  the  deed.    We  premeditatedly.    But  his  honor,  the 

know  that  an  intoxicated  man  will  circuit  judge,  told  the  jniy  that  drunk- 

often,  upon  a  slight  provocation,  have  enness  was  an  aggravation  of  the  of- 

his  passions  excited,  and  rashljr  perpe-  fence,  unites  the  defendant  was  so 

trate  a  criminal  act.    Now,  it  is  unphil-  deeply  intoxicated,  as  to  be  incapable 

osophical  for  us  to  assume,  that  such  a  of  forming  in  his  mind  a  design  delib- 

man  would  in  the  given  case  be  charge-  erately  and  premeditatedly  to  do  the 

able  with  the  same  degree  of  premedi-  act.    In  this  charge  there  is  error,  for 

tation  and  deliberation  that  we  would  which  the  judgment  must  be  reversed.** 

ascribe  to  a  sober  man,  perpetrating  ^  Supra,  §41, 66;  Chauncy,  ex  parte, 

the  same  act  upon  a  like  provocation.  2  Ashm.  227 ;  State  v.  Moore,  25  Iowa, 

It  is  in  this  view  of  the  question  that  128;  Com.  v,  Jackson,  15  Gray,  187. 

this  court  held  in  Swan's  case,  and  in  *  Slaughter  v.  Com.  11  Leigh,  682. 

Firtle's  case,  that  the  drunkenness  of  See  State  o.  Ostrander,  SO  Mo.  18. 

a  party  might  be  looked  to  by  the  See,  however,  Clem  p.  State,  42  Ind. 

jury,  with  the  other  facts  in  the  case,  420. 
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nothing  tncre^  to  be  murder  in  the  second  degree.  —  The  character 
of  the  presumption  to  be  drawn  in  cases  of  malicious  killing  is 
elsewhere  independently  discussed.^  It  is  scarcely  necessary  here 
to  repeat  that  such  a  presumption  is  an  inference  of  fact  to  be 
drawn  from  all  the  circumstances  of  the  particular  case.  If  a 
killing  be  shown  with  a  deadly  weapon,  intentionally,  deliber- 
ately, and  unjustifiably  used,  then  the  inference,  as  we  have  just 
seen,  is  that  of  an  intent  to  take  life,  and  the  case  is  murder  in 
the  first  degree^  Stripping  the  case  of  these  incidents,  however, 
and  supposing  that  simply  a  malicious  killing  be  proved,  then  the 
presumption  is  of  murder  in  the  second  degree.^ 

1  See  «upra,§  39;  infra,  §660.  Criminal    Code.     In    White  v.   The 

*  See  infra,  §  660 ;  Hill's  case,  2  Commonwealth,  6  Binne/,  152-8,  C. 

Grat.  694;  State  r.  Holmes,  54  Mo.  J.  Tilghman    said:    *  Now.  this    act 

15S ;   State  v.   Turner,  Wright,  20.  does  not  define  the  crime  of  murder. 

In  O'liara  9.  Com.  Sup.  Ct.  Penn.  but  refers  to  it  as  a  known  offence ; 

May,  1874,  reported  in  Legal  Int.  for  nor,  so  far  as  concerns  mnrder  in  the 

Oct.  16,  1874,  Agnew,  C.  J.,  said : —  first  degree,  does  it  alter  the  punish- 

"  The  tenth,  eleventh,  and  twelfth  ment,  which  always  was  death.  All 
errors  were  not  properly  assigned,  but  that  it  does  is  to  define  the  different 
in  favorem  vUae  we  have  permitted  kinds  of  murder,  which  shall  be 
amendment  The  tenth  and  eleventh  ranked  in  different  classes,  and  be 
raise  the  question,  whether  a  pre-  subject  to  different  punishments.' 
sumption  in  law  of  murder  arises  from  Justice  Blackstone,  in  his  Commen- 
an  unlawful  homicide,  or  whether  it  is  taries,  vol.  4,  p.  201,  says,  we  may 
one  solely  of  fact  to  be  determined  by  take  it  for  a  general  rule  that  all  hom- 
a  jury.  The  answer  of  the  court  to  l<iide  ^  malicious,  and  of  course 
the  first  point  was,  that  if  the  jury  amounts  to  murder,  unless  when  jus- 
found  an  unlawful  killing  it  is  pre-  tified,  excused,  or  aUeviated.  All 
anmed  to  be  murder  of  some  degree,  these  circumstances  of  justification, 
unless  the  contrary  appears  in  the  evi-  excuse,  or  alleviation,  he  continues,  it 
dence ;  though  this  presumption  rises  is  incumbent  upon  the  prisoner  to 
no  higher  than  of  mnrder  in  the  sec-  make  out  to  t&e  satisfaction  of  the 
and  degree,  until  it  is  shown  by  the  court  and  jury :  the  latter  of  whom 
commonwealth  to  be  murder  in  the  tfc  to  decide  whetheir  the  circum- 
first  degree.  The  second  point  called  stances  alleged  are  proved  to  have 
upon  the  court  expressly  to  charge  actually  existed ;  the  former,  how  far 
that  the  presumption  was  one  of  fact  they  extend  to  take  away  or  mitigate 
only.  This  the  court  declined.  In  guilt.  For  ail  homicide,  he  says,  cit- 
thMe  rulings  the  court  followed  Dunn  ing  Foster,  255,  is  presumed  to  be 
9.  Commonwealth,  8  P.  F.  Smith,  18,  malicious,  until  the  contrary  appear- 
fltating  the  common  law  of  the  crime  eth  upon  evidence.  The  same  rule 
ol  mnrder.  is  stated  by  ^udge  Addison  in  three 

**  The  crime  of  murder  was  not  al-  cases :    Honeyman's,    McNall's,   and 

terad  by  the  Act  of  22d  April,  1794,  Lewis's.     Add.  Bep.  145,  257,  282. 

sinoe  incorporated  into  the  amended  PrimA  facie^  he  says,  every  killing  is 
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§  195.  Under  the  %tatute9^  common  law  indictment  for  murder 
.  iufficient  to  sustain  a  verdict  of  guUty  of  murder  either  in  the 
first  or  the  second  degree.  —  It  being  held,  as  has  ahready  been 
seen  fully,  that  the  line  separating  murder  from  manslaughter 
is  in  no  way  changed  by  our  statutes ;  and  it  being  further  seen 
that  murder  in  the  second  d^ree  is  simply  murder  at  common 
law  with  certain  aggravating  features  discharged,  it  follows  that 
on  a  common  law  indictment  for  murder  a  verdict  of  murder 
either  in  the  first  or  in  the  second  degree  can  be  sustained.  So, 
indeed,  have  our  courts,  in  many  instances,  ruled.^    The  same 

murder,  for  malice  is  presmDed,  un-  McCay  v.  The  State,  26  Texas,  SS,* 

less  the  prisoner  show  extenuating  Maria  v.  The  State,  28  Teacas,  698;  Ake 

circumstances  which  take  away  the  v.  The  State,  80  Texas,  473;  Lindsay 

presumption  of  malice.    This  then  is  v.  The   State,  and  Williams  v.  The 

a  common  law  presumption,  but  when  State,  decided  at  this  term.*'    Qgden, 

the  legislature  classified  murders,  ar-  J.,  Hamby  v.  State,  86  Texas,  528. 
fanging  them  in  two  degrees,  the  bur-        ^  Com.  v.  Wicks,  2  Ya.  Cases,  887; 

den  fell  upon  the  commonwealth  to  Mitchell  v.  State,  5  Yerger,  840;  Com. 

show  that  the  homicide  is  murder  in  v,  Flannagan,  7  Watts  k  Serg.  415; 

the  first  degree ;  the  common  law  pre-  Com.  v.  White,  6  Binney,  188  ;  Com. 

sumption  rising  no  higher  than  the  t^.  Miller,  1  Ya.  Cases,  810 ;  Com.  v. 

second  degree."  Gibson,  2  Ya.  Cases,  70 ;  Hines  o. 

In  a  Texas  case  it  is  said:  "When  State,  8  Humph.  597;  Livingston's 

a  homicide    has    been    proven,  that  case,   14    Grattan,  692;    Grehrke    v. 

fact  alone   authorizes  the   presump-  State,  18  Texas,  568;  White  v.  State, 

tion  of  malice,  and  unexplained  would  16  Texas,   206 ;  Wall  v.   State,   18 

warrant   a   verdict    for   murder    in  Texas,  682;  People  v.  Lloyd,  9  Cal.  54; 

the  second  degree.    But  express  and  Mc Adams  v.  State,  25  Ark.  405 ;  Leschi 

premeditated    maUce   can   never  be  v.  Territory,  1  Wash.  Ter.  28 ;  Green 

presumed;  it  b  evidenced  by  former  v.  Com.  12  Allen,  155;  Fahnestock  v. 

grudges,  previous   threats,  lying  in  State,  28  Ind.  281;  Fitzgerald  v.  Peo- 

wait,  or  some  concerted  scheme  to  pie,  87  N.  Y.  418 ;  Kennedy  v.  Peo* 

kill,  or  do  some  bodily  harm,  as  poi-  pie,  89  N.  Y.  245 ;  Pike  v.  State,  49 

soning,   starving,    torturing,  or   the  N.  H.  899;  State  v.  Lessing,  16  Min- 

attempted  perpetration  of  rape,  rob-  nes.  75;  State  v.  Miliain,  8  Nev.  409; 

bery,  or  burglary,  and  these  evidences  People  v.  Bonilla,  88  Cal.  699  ;  State 

of  express  malice,  or  some  one  of.  v.  Yerrill,  54  Me.  408.     See  State  v. 

them,  must  be  proven  as  directly  as  Cleveland,  58   Me.  564;    Hogan  9. 

the  homicide,  before  the  jury  are  au-  State,  80  Wise.  487 ;  Davis  v.  State, 

thorized  in  finding  a  verdict  for  mur-  89  Md.  855.    In  Missouri,  however, 

der  in  the  first  degree.  it  is  held  necessary  to  specify  the 

*'  The  distinction  between  murder  in  murder  to  have  been  wilful  and  ddib* 

the  first  and  second  degrees  has  been  so  erate,  and  to  state  the  circumstances 

ofVen  discussed  by  this  court,  that  we  making  it  such.    Bower  v.  State,  5 

deem  it  necessary  here  only  to  refer  Ma  864 ;  State  v.  Jones,  20  Mo.  58. 

to  a  few  cases  deciding  this  question :  As  to  California,  see  People  v.  Wal- 
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prindple  has  been  Teoognized  in  cases  where  murder  is  committed 
in  the  attempt  to  commit  arson,  rape,  robbery,  &c.,  in  which 
cases  the  specific  intent  ifl^d  not  be  alleged.^  These  rulings  were 
first  made  in  Pennsylvania,  a  state  which  was  the  earliest  to  leg- 
islate on  this  subject ;  and  it  needs  but  a  glance  at  the  statutes 
and  their  history  to  see  that  the  interpretation  then  given  to 
them  by  the  courts  is  correct.  The  object  of  the  statutes  in 
Pennsylvania,  and  in  the  states  that  adopted  the  same  legisla- 
tion, was  to  provide  that  when  a  defendant's  mind  is  not  capable 
of  a  specific  design  to  take  life,  then  he  is  not  to  be  capitally 
punished.^  In  subsequent  Pennsylvania  statutes,  it  was  pro- 
vided  that  when  the  defendant's  mind  is  disturbed  to  the  further 
extent  of  being  actually  insane,  then  the  jury  is  to  acquit  of  the 
felony,  but  find  the  insanity,  upon  which  the  defendant  is  to 
be  imprisoned  as  a  dangerous  lunatic  Analogous  statutes  have 
been  adc^ted  throughout  the  United  States.  Now  it  is  no  more 
reasonable  to  require  a  '^  specific  intention  to  take  life  "  to  be 
specially  averred  to  meet  the  first  class  of  statutes,  than  it  is  to 
require  ^*  sanity  "  to  be  specially  averred  to  meet  the  second  class 
of  statutes.^  The  legal  scope'  of  murder,  as  a  generic  term,  is 
unchanged  by  either  of  the  statutes.  All  that  the  statutes  say 
is  that  when  the  jury  find  that  the  murder  was  committed  in 
certain  conditions  of  mind,  then  the  punishment  shall  not  be 
death,  but  imprisonment.  We  cannot  reject  this  reasoning, 
without  holding  that  in  all  cases  where  a  jury  are,  by  statute 
or  otherwise,  authorized  to  find  a  diminished  responsibility,  the 
indictment  must  specially  negative  the  facts  implying  such  di- 
minished responsibility.  But  this  is  absurd ;  and  we  must  there- 
fore fall  back  on  the  position  established  above,  that  an  indict- 
ment for  murder  at  common  law  is  sufiicient  in  case  of  murder 
in  the  first  degree. 
By  the  same  reasoning,  it  has  been  held  in  Pennsylvania  not 

lace,  9  Cal.  SO;  People  v.  Lloyd,  Ibid.  ^  Com.  v,  Flannagan,  7   Watts  & 

54;  People  r.  Steventon,  Ibid.  273;  Serg.  415. 

People  V.  Dolan,  Ibid.  576  ;  People  v.  *  See  supra,  §  171 ;  and  particolarly 

Morray,  10  Cal.  809 ;  People  v.  Choi-  1  Whart  k  St.  Med.  J.  §  181,  214, 

sier,  Ibid.  810;  People  v.  Unas,  12  227. 

CaL  825.     As  to  Iowa,  rejecting  the  *  This  has  been  even  held  when  the 

Tiews  of  the  text,  see  State  v.  McCor-  statute  makes  a  **  sound  mind  "  a  con* 

mick,  27  Iowa  B.  402 ;  State  v.  Wat-  stituent  of  murder.    Fahnestock  o. 

kins,  Ibid.  415.  Stote,  28  Ind.  281. 
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necessJary  to  aver  ^^  against  tbe  statute,'*  in  the  oondasion,  the 
offence  being  at  common  law,  and  only  the  punishment  statutory.^ 

In  Maine,  under  a  similar  statute,  oA  an  indictment  for  mur- 
der at  common  law,  Shepley,  J.,  in  1845,  charged  thd  jury 
that  they  could  find  one  of  four  verdicts ;  not  guilty,  guilty  of 
manslaughter,  guilty  of  murder  in  the  second  degree,  or  murder 
in  the  first  degree.  ^^  If  it  was  proved  that  the  prisoner  killed 
Otis,  the  burden  was  upon  him  to  reduce  the  offence  from  mur- 
der. The  distinction  between  murder  in  the  first  and  second 
degrees  was,  that  it  must  be  proved  that  the  deed  was  done  with 
express  malice,  and  with  an  intent  to  take  life.  Murder  in  the 
second  d^ree  might  be  found  where  there  was  no  intention  to 
take  life,  but  it  was  taken,  not  upon  a  mutual  combat  or  sudden 
provocation,  but  in  an  assault  made  in  consequence  of  precon- 
ceived anger  or  resentment,  although  not  amounting  to  an  inten- 
tion to  kill.  That,  in  this  case,  to  reduce  the  offence  to  man- 
slaughter, the  jury  must  be  satisfied,  from  -the  facts  proved  by 
the  government,  that  the  assault  was  not  the  result  of  precon- 
ceived anger,  but  upon  some  new  and  sudden  provocation  given 
at  the  time  or  in  the  mutual  combat.  If  the  prisoner  went  there 
for  the  purpose  of  flogging  the  deceased,  and  did  make  th^  as- 
sault accordingly,  and  there  was  no  sufficient  provocation  to  ex- 
cite him  anew,  and  no  mutual  combat,  then,  although  he  did  not 
intend  to  kill,  he  would  be  guilty  of  murder  in  the  second  de- 
gree."^ 

In  New  Hampshire,  murder  committed  in  perpetrating  a  rob- 
bery is  murder  of  the  first  degree,  although  not  comjnitted  with 
a  deliberaj^  and  premeditated  design  to  kill.  Under  an  indict- 
ment, alleging  that  the  accused  ^^  feloniously,  wilfully,  and  of  his 
malice  aforethought  did  kill  and  ipurder,"  the  jury  may  return 
a  verdict  of  "  guilty  of  murder  in  the  first  degree,"  upon  proof 
of  murder  by  deliberate  and  premeditated  killing.  Under  such 
an  indictment  the  jury  may  return  a  verdict  of  '^  guilty  of  mur- 
der in  the  first  degree,"  upon  proof  of  murder  committed  in  per- 
petrating robbery.* 

1  Com.  v.  White,  6  Bin.  1JB3.  of  his  malice  aforethought/'  did  kill 

<  State  0.  Yarney,  S  Boston  Law  R.  the  deceased.      State  v.  Yerrill,   54 

542.     Under  the  act  of  1S65,  c.  829,  Me.  408. 

it  is  necessary  only  to  charge  that  the        *  State    v.    Pike,    49    N.  H.   899 

defendant  *^  feloniously,  wilfully,  and  (Smith,  J.  1869). 
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In  summing  up  the  adjudications  on  this  point  we  may  say 
that  in  Massachusetts,  New  York,  Virginia,  Indiana,  Wisconsin, 
Arkansas,  Texas,  Nevada,  Minnesota,  California,  and  Washing- 
ton Territory,  as  well  as  in  Pennsylvania,  Maine,  and  New  Hamp- 
ahire,  which  have  been  specially  cited  above,  an  indictment  for 
murder  at  common  law  will  sustain  a  verdict  of  murder  in  the 
first  degree. 

In  Iowa,  it  has  been  held  by  the  supreme  court  error  to  put 
the  defendant  on  trial  for  murder  in  the  first  d^ree,  on  an  in- 
dictment charging  murder  in  the  second  degree,  though  the  con- 
viction was  only  for  murder  in  the  second  degree.^ 

In  Connecticut,  a  statute  was  passed  in  1870  declaring  that 
in  all  indictments  of  murder  the  degree  shall  be  charged.  This, 
however,  does  not  touch  indictments  found  prior  to  its  passage, 
in  which  it  is  not  necessary  to  allege  the  degree.^ 

§  196.  Verdict  on  a  common  law  indictment  for  murder  may 
be  for  either  degree.  —  Under  an  indictment  for  murder  at  com- 
mon law,  there  may  be,  as  has  just  been  incidentally  noticed,  a 
conviction  of  either  murder  in  the  first  or  of  murder  in  the  sec- 
ond d^ree,  as  well  as  a  conviction  of  manslaughter.^  Hence, 
under  such  an  indictment,  if  there  be  a  conviction  for  man- 
slaughter, or  of  murder  in  the  second  d^ree,  the  more  correct 
course  is  to  find  ^^not  guilty  of  murder,  but  guilty  of  man- 
slaughter," or  "  of  murder  in  the  second  degree."  *  In  Mary- 
land this  has  been  held  essential.^  But  such  a  degree  of  partic- 
ularity is  inconsistent  with  the  practice  which  has  been  generally 
sustained.^  And  in  any  view,  an  acquittal  or  conviction  of  the 
minor  degree  on  an  indictment  good  for  the  major,  is  an  ac- 
quittal on  the  major."^ 


1  See  State  v.  'McNally,  82  Iowa, 
581 ;  Sute  v.  McCormick,  27  Iowa, 
482.  As  to  Misfloori,  see  State  v. 
Fhilljps,  3  Jones,  475. 

s  State  V.  Smith,  38  Conn.  397. 

*  See  Keefe  v.  People,  40  N.  T. 
848 ;  Ck>ai.  o.  Hertj,  109  Mass.  348; 
Davis  r.  State,  39  Md.  355. 

«  See  infra,  §  898. 

*  State  9.  Flannigan,  6  Md.  166. 
See  infra,  §  898;  Weighurst  v.  State, 
7  lid.  445. 

*  See  authorities  cited  Whart.  C. 


L.  7th  ed.  §  561,  562,  563,  8183, 3196, 
and  infra,  §  898. 

7  See  authorities  given  more. fully 
infra,  §  861.  A  verdict  of  guilty 
of  murder  in  the  second  degree  "is 
equivalent  to  an  express  acquittal  of 
the  defendant  for  murder  in  the  first 
degree,  and  the  defendant  could  suc- 
cessfully plead  the  proceedings  in  this 
case  in  bar  of  any  subsequent  prose- 
cution against  him  for  the  same  of- 
fence." McMillan,  C.  J.,  State  v. 
Lessing,  16  Minnes.  80, 187.  So  also 
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§  197.   Verdict  must  designate  the  degree, — This' is  now 
quired  in  almost  every  jurisdiction  by  statute  if  not  by  common 
law.^ 

Under  an  indictment  for  murder  at  common  law,  it  was  once 
ruled  in  Pennsylvania  that  a  general  verdict  of  guilty  will  be 
sustained  as  a  verdict  for  the  higher  grade,  and  the  defendant 
sentenced  on  such  verdict  for  murder  in  the  first  degree.^  In  a 
later  case,  however,  when  an  indictment  alleging  that  the  de- 
fendant feloniously,  wilfully,  and  of  malice  aforethought  cast  a 
certain  person  into  a  dam,  Ac,  and  held  her  in  and  under  the 
water,  whereby  she  was  drowned,  a  verdict  of  '^  guilty,  in  man- 
ner and  form  as  indicted,"  was  held  not  to  sustain  a  sentence  of 
murder  in  the  first  degree,  and  the  supreme  court  reversed  the 
sentence,  and  imposed  a  sentence  for  murder  in  the  second  de- 
gree.^ And  now,  under  the  crimes  act,  the  verdict  must  specify 
the  degree. 

In  Massachusetts,  in  a  celebrated  case,  which  underwent  much 
discussion  in  1865-6,  it  was  held  that  a  plea  of  *'  guilty  of  mur- 
der in  the  first  degree,"  to  the  ordinary  indictment  for  murder, 
was  a  plea  of  guilty  of  murder  in  the  first  degree,  and  that  oa 
this  a  capital  sentence  could  be  imposed.^ 

In  New  York  the  same  rule  obtains  on  a  general  verdict  of 
guilty.'^  The  practice  elsewhere,  however,  is,  to  require  the 
designation  of  the  degree.® 

§  198.  Right  of  judge  to  direct  verdict.  —  The  general  duties 

Com.  v.Hert7,  109  Mass.  848;  People  487;  Isbell  v.  State,  81  Tex.  188; 

V.  Knapp,  26  Mich.  112;  State  v.  Smitli,  State  v.  Yerrill,  64  Me.  408 ;  State  v. 

68  Mo.  189 ;  Clem  v.  State,  42  Ind.  420 ;  Oliver,  2  Houston,  686 ;  State  v.  Dowd, 

contra,  State  r.  McCord,  8  Kaos.  281.  19  Conn.  888 ;  State  v.  Cleveland,  58 

1  See  infra,  §  900;  Kennedj  v.  State,  Me.  564  (by  statate) ;  Dick  v.  State,  8 

6  Indiana,  486 ;  State  v.  Town,  Wright,  Ohio  St.  89  (bj  statute)  ;  Brown,  in  re, 

76;  Thompson  v.  State,  26  Ark.  828 ;  82  Cal.  48  (b}r  statute),  and  other  cilses 

Parks  V.   State,  Ibid.   101  ;  McGee  cited  infra,  §  900.    In  Missouri  only 

V,  State,  8  Mo.  496 ;  State  v.  Upton,  the  minor  degrees  need  be  spiecially 

20  Mo.  897  ;  Ford  v.  State,  12  Md.  found.    State  v.  Brannon,  46  Mo.  829. 

514  ;  State  v.Moran,  7  Clarke  (Iowa),  *  Com.  v.  Earle,  1  Wharton,  625. 

286 ;    Tulley  v.  People,  6  Mich.  (2  *  Johnson  v.  Com.  24  Penn.  State 

Cooley)  178;    State  v.  Reddick,   7  R.  (12  Harris)  886;  S.  P.  State  v. 

Kansas,  148;  State  v.  Redman,  17  McCormick,  27  Iowa,  402. 

Iowa,  829 ;  Hall  v.  State,  60  Ala.  698;  ^  Green  v.  Com.  12  Allen,  156. 

Robertson  v.  State,  42  Ala.  609  (by  *  Kennedy  o.  People,  89  N.  T.  245. 

statute) ;  Hogan  v.  State,  80  Wise.  *  Infra,  §  900. 
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of  the  court  in  this  relation  are  elsewhere  discussed,  and  it  is 
shown  that  while  where  there  is  absolutely  no  evidence  of  guilt 
of  a  particular  grade  the  court  should  direct  an  acquittal,  yet 
that,  unless  there  is  neither  evidence  nor  mference  pointing  to  a 
particular  grade,  the  court  has  no  right  to  exclude  such  grade 
from  the  consideration  of  the  jury.^  Indeed,  in  view  of  the  law 
heretofore  stated  that  the  distinction  between  murder  in  the  first 
and  murder  in  the  second  degree  depends  upon  the  mental  ca- 
pacity of  Ihe  defendant  at  the  time  of  the  offence  to  form  a  dis- 
tinct intent,  and  that  this  capacity  can  be  only  inferentially 
determined,  it  would  be  hard  to  conceive  of  a  case  in  which  a 
judge  would  be  justified  in  telling  the  jury  they  cannot  convict 
of  murder  in  the  second  d^ree.  He  is  entitled,  howerer,  freely 
to  express  his  opinion  as  to  the  grade,  provided  he  do  not  do 
so  as  a  peremptory  direction.' 

^  Whart  Cr.  L.  7th  ed.  §  8168  a;  cited  infra,  §  5S4;  Com.  v.  Twitchell, 

McNevins  v.  People,  61  Barb.  807  ;  1  Brewster,  553 ;  and  see  supra,  §  186. 

Burdick  v.  People,  58  Barb.  51 ;  Har-  ^  See  Jones  u.  Com.,  infra,  §  584, 

ris  V.  State,  47  Missis.  818 ;  Lane  t;.  Whart.  Cr.  L.  7th  ed.  §  8163  a. 
Com.  59  Penn.  St.  871 ;  Jones  v.  Com., 
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CHAPTER  VI. 

RIOTOUS   HOMiaDES. 


When  inur  b  levied  against  goTernment  for 
priTate  purposes,  and  killing  follows,  in- 
dictment should  be  for  homicide,  §  200. 

All  rioters  principals  in  killing  when  in  pnr- 
snance  of  common  design,  §  201. 

Bat  not  liable  for  independent  crimes,  §  902. 

Presence  without  intent  to  kill  invoWes 
numsUughter,  §  208. 


Killing  by  lynch- law,  murder  in  first  de- 
gree, §  204. 

"  Hot  blood  **  no  extenuation  without  ade- 
quate proTOcatitm,  §  205. 

If  there  be  cooling  time,  hot  blood  no  ex- 
tenuation, §  206. 

Killing  innocent  third  parties  homicide^  ac- 
cording to  intent  of  offender,  §  207. 


§  200.  When  war  is  levied  against  government  for  private  pur-- 
poseSj  and  killing  follows^  indictment  should  be  for  homicide.  — 
When  an  unlawful  assemblage  takes  place  for  the  redress  of  a 
supposed  public  wrong,  and  particularly  where  its  object  is  the 
extinction  of  government,  the  destruction  of  judicial  process,  or 
the  resistance  of  executive  authority  as  such,  participation  in  it, 
to  the  extent  of  levying  war  against  the  government  for  these 
public  purposes,  becomes  treason.  Where,  however,  the  inten- 
tion is  to  redress  a  private  or  social  grievance,  and  to  incidentally 
resist  process  merely  so  far  as  may  be  necessary  to  effect  the  pri- 
vate or  social  end,  the  offence  amounts  not  to  the  dignity  of  trea- 
son, and  if  during  its  commission  life  is  lost,  the  offender  must  be 
tried  for  homicide.  Two  observations,  however,  may  properly  be 
made  in  this  connection.  (1.)l  Even  supposing  treason  exists,  the 
felony  of  murder  or  manslaughter  does  not  merge  in  it.  Merger 
only  exists  where  a  misdemeanor  and  a  felony  form  a  constituent 
part  of  the  same  act,  as  where  an  attempt  to  commit  a  larceny 
and  the  larceny  itself  unite.  In  such  cases  it  is  the  felony  alone 
that  can  be  prosecuted.  But  two  felonies  cannot  thus  coalesce, 
for  being  each  of  equal  dignity,  neither  sinks  into  the  other. 
(2.)  The  domains  of  treason  have  become  restricted  within 
limits  which  exclude  the  great  mass  of  those  cases  of  general 
riot,  which  were  formerly  included  within  the  term.  It  has  al- 
ready been  noticed  that  during  the  necessities  of  civil  war  in 
England,  each  government  for  the  time  in  power,  acting  on  the 
principle  th^t  self-preservation  is  the  duty  of  all  governments, 
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followed  ijts  predecessors  in  pushing  the  law  of  treason  to  its  ex- 
tremest  verge,  both  as  regards  principle  and  temper.     But  in 
more  recent  days,  when  the  crown  no  longer  feels  it  to  be  a  con- 
test for  life  between  it  and  the  state  prisoner  at  the  bar,  the 
old  policy  has  been  relaxed,  and  ^'  levying  war,''  in  the  definition 
of  treason,  is  shorn  of  the  constructive  element,  and  restricted, 
as  the  term  suggests,  to  the  actual  making  of  war  against  the 
state.     The  same  amelioration  of  judicial  construction  has  taken 
place,  also,  in  our  own  country.     In  the  earlier  treason  cases  in 
Pennsylvania,  those  of  Roberts  and  Carlisle,  which  were  tried  in 
revolutionary  times,  the  early  English  precedents  were  cited  with 
approbation  and  adhered  to  with  rigor.    In  Fries's  trial,  which 
took  place  during  the  administration  of  John  Adams,  when  the 
government  was  scarcely  settled,  the  same  general  views  were 
expressed  which  obtained  in  England  during  the  civil  wars,  and 
a  local  opposition  to  the  execution  of  the  window  tax  was  con- 
strued to  be  a  *^  levying  war''  against  the  government  of  the 
United  States.     But  in  Hanway's  case,  the  circuit  court  of  the 
United  States,  sitting  in  Philadelphia  in  1851,  after  noticing  the 
fact  that  the  better  opinion  in  England  now  is  that  the  term 
^^  levying  war  "  should  be  confined  to  insurrections  and  rebellions 
for  the  purpose  of  *^  overturning  the  government  by  force  and 
arms,"  went  on  to  say  that  a  combination  on  the  part  of  certain 
citizens,  in  a  particular  neighborhood,  to  aid  fugitive  slaves  in 
resisting  their  capture,  even  though  such  resistance  results  in 
murder  and  robbery,  is  not  "treason.^    And  aside  from  the  fact 
that  an  exact  construction  of   the  constitutional  definition  of 
treason  requires  such  a  conclusion,  sound  policy,  when  a  partic- 
ular offence  may  be  prosecuted  either  as  homicide  or  treason, 
requires  that  homicide  should  be  selected  for  trial,  as  less  likely 
to  provoke  political  issues,  and  more  likely  to  secure  an  impartial 
verdict.     It  is  apprehended,  therefore,  not  only  from  the  present 
tendency  of  the  courts,  but  from  the  growing  experience  of  gov- 
ernment, that  trials  for  treason  will  hereafter  be  ^mited  to  cases 
of  direct  opposition  to  government  as  government ;  and  that  in 
all  cases  of  riotous  crime,  the  constituent  offence  against  society 
or  individual  right,  will  be  selected  as  the  exclusive  object  of 
prosecution.     And  this  view,  expressed  in  a  former  edition  of 
this  work,  is  strengthened  by  our  judicial  action  during  the  late 

1  U.  8.  V.  Hanway,  2  WaU.  Jr.  144 ;  VHi.  C.  L.  7th  ed.  §  2723. 
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oiyil  war.  Multitudes  of  cases  existed  in  whidi  prosecutions  for 
treason  could  have  been  instituted.  In  only  two  or  three  cases, 
however,  were  there  convictions  of  treason,  and  in  each  of  these 
cases  an  executive  pardon  followed. 

Homicides  oocurrixig  during  the  prosecution  of  unlawful  assem- 
blages may  therefore  be  discharged  at  the  outset  from  all  consid- 
erations connected  with  the  law  of  treason.  For  the  purposes  of 
practical  consideration  they  will  be  divided  into  the  following 
heads :  — 

I.  The  responsibility  incurred  by  individuals  who,  though  not 
actually  and  specifically  parties  to  the  overt  act,  are  present  and 
consenting  to  the  assemblage  by  whom  it  is  perpetrated. 

II.  How  far  provocation  affects  the  degree. 

I.  —  §  201.  Individtuds  who^  though  not  specificcUly  parties  to 
the  killing^  are  present  and  consenting  to  the  assemblage  by 
whom  it  is  perpetrated^  are  principals  when  hitting  is  in  pur^ 
suance  of  common  design, 

*^  When  divers  persons,"  says  Hawkins,  *^  resolve  generally  to 
resist  all  opposers  in  the  commission  of  a  breach  of  the  peace, 
and  to  execute  it  in  such  a  manner  as  naturally  tends  to  raise 
tumults  and  affrays,  and  in  so  doing  happen  to  kiU.a  man,  they 
are  all  guilty  of  murder,  for  they  must  at  their  peril  abide  the 
event  of  their  actions  who  unlawfully  engage  in  such  bold  dis- 
turbances of  the  public  peace,  in  opposition  to,  and  defiance  of 
the  justice  of  the  nation."  ^ 

The  joint  responsibility  of  rioters  for  each  other's  misconduct 
rests  on  the  principle  that  when  an  act  is  committed  by  a  body  of 
men  engaged  in  a  common  enterprise,  such  act  is  treated  as  if 
specifically  committed  by  each  individual.  Thus,  if  several  per- 
sons conspire  to  seize,  with  force  and  violence,  a  vessel,  and  run 
away  with  her,  and  if  necessary,  to  kill  any  person  who  shall  op- 
pose them  in  the  execdtion  of  the  design,  and  death  ensue  in  the 
prosecution  of  the  design,  it  is  murder  in  all  who  are  present 
aiding  and  abetting  in  executing  the  design.^ 

1  1  Hawk.  P.  C.  c.  81,  s.  61 ;  infra,  St.  58S;  Boloff  v.  People,  45  N.  X. 

§SS8;Staundf.  17;lHale,489tf<<tf9.;  213;    WashingtOQ   v.  State,  86   Ga. 

4  Black.  Com.  200 ;  1  East  P.  C.  c.  55,  222  ;  U.  S.  v.  Ross,  1   Gallis.  624 ; 

s.  83,  p.  257  ;  R.  v.  Archer,  1  F.  &  F.  Brennan  v.  People,  15  111.  511. 

851 ;  State  i;.  Simmons,  6  Jones  (Law),  ^  U.  S.  v.  Boss,  1  Gallis.  C.  C.  R. 

N.  C.  21;  Huling  o.  State,  17  Ohio  624. 
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§  202.  But  not  liabh  for  independent  erimes.^  —  It  should  be 
observed,  however,  that  while  the  parties  are  responsible  for  col- 
lateral acts  growing  out  of  the  general  design,  they  are  not  for 
independent  acts  growing  out  of  the  particular  malice  of  individ- 
uals. Thus,  if  one  of  the  party,  of  his  own  head,  turn  aside  to 
commit  a  felony  foreigpi  to  the  original  design,  his  companions 
do  not  participate  in  his  guilt.^  So  where  several  men  were  en- 
gaged in  England  in  night  poaching,  which  is  there  a  misde- 
meanor, and  in  a  scuffle  occurring  wil^  a  game-keeper,  he  was 
killed  by  a  shot  from  one  of  them,  it  was  held  that  even  sup- 
posing the  gun  was  fired  intentionally  by  the  person  holding  it, 
the  other  defendants  ivere  not  liable  even  for  manslaughter,  the 
act  being  collateral  to  their  common  design,  and  none  of  them 
being  concerned  in  such  act.^  So,  where  two  men  were  beating 
another  man  in  the  street,  and  a  stranger  made  some  observation 
upon  the  cruelty  of  the  act,  upon  which  one  of  the  two  men  gave 
him  a  mortal  stab  with  a  knife,  and  both  the  men  were  indicted 
as  principals  in  the  murder ;  although  both  were  doing  an  unlaw- 
ful act  in  beating  the  man,  yet  as  the  death  of  the  stranger  did 
not  ensue  upon  that  act,  and  as  it  appeared  that  only  one  of  them 
intended  any  injury  to  the  person  killed,  the  judges  were  of  opin- 
ion that  the  other  could  not  be  guilty,  either  as.  principal  or  acces- 
sary ;  and  he  was  acquitted.'    So  it. must  at  the  same  time  be 

1  1  Hawk.  c.  81,  8.  52;  State  v.  them  turned  back  and  wounded  the 

King  et  al.  2  Rice's  S.  C.  Digest,  106  ;  keeper  in  the  leg,  and  then  the  men 

and  see  infra,  §  828,  829.  set  off  and  ran  away ;  Bolland,  B., 

s  R.  V.  Skeet,  4  F.  &  F.  981.    See  told  the  jury  if  they  thought  the  pris- 

also  remarks  of  Bigelow,  C.  J.,  Com.  oners  were  acting  in  concert,  they 

o.  Campbell,  7  Allen,  541  ;  and  infra,  were  all  equally  guilty  of  inflicting  the 

§  88S.  wound.    R.  v,  Warner,  R.  &  M.  C.  C. 

•  1  Hawk.  P.  C.  c.  81,  52.  R.  880 ;  S.  C.  6  C.  k  P.  525. 

The  following  English  cases  on  this  Where    the  whole   of  a  party  of 

point  deserve  careful  examination :  —  poachers  set  upon  and  beat  a  keeper 

A  party  of  five  poachers  having  till  he  was  senseless,  and  having  lefl 

been  met  by  a  keeper  and  his  assist-  him  lying  on  the  ground,  one  of  them, 

mat,  some  words  had  passed,  when  after  they  had  gone  a  little  distance, 

three  of  the  party  ran  in  upon  the  returned,  and  stole  his  money,  it  was 

keeper,    knocked    him    down,    and  holden  that  he  alone  was  guilty  of  the 

stunned  him ;  and  when  he  recovered  stealing.    R.  v.  Hawk,  8  C.  &  P.  894. 

Idmself,  he  saw  all  of  them  coming  by  Two  private  watchmen,  seeing  the 

him,  and  one  said,  *^Dam'em  we've  prisoner  and  another  man  with  two 

done  'em ; "  and  when  they  had  got  carts  laden  with  apples,  which  they 

two  or  three  paces  beyond  him^  one  of  suspected  had  been  stolen,  went  up  to 
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remembered  that  to  make  out  the  carpus  delicti  in  such  cases  it 
is  essential  to  show  that  the  party  chained  struck,  either  actually 

them,  and  one  walked  beside  the  pris-  engaged  in  the  general  affray  ;  that  he 
oner,  and  one  beside  the  other  man,  at  could  not  be  deemed  an  opposer  to  the 
some  distance  from  each  other,  and  party,  so  as  to  make  him  an  object  of 
while  they  were  so  going  along,  the  this  contention ;  and  that  they  coold 
prisoner's  companion  stepped  back,  no  more  be  said  to  hare  abetted  the 
and  with  a  bludgeon  wounded  the  killing  of  him  than  if  one  of  the  com- 
watchman  he  had  been  walking  with ;  pany  had  killed  a  person  looking  out 
Garrow,  B. :  **  To  make  the  prisoner  of  a  window.  The  reasoning  of  the 
a  principal  the  jury  must  be  satisfied  majority  in  the  above  case  seems  to 
that  when  he  and  his  companion  went  have  proceeded  upon  the  defect  of  any 
out  with  a  common  illegal  purpose,  of  evidence  to  show,  that  the  stroke  by 
stealing  apples  they  also  entertained  which  the  boy  was  killed  was  either 
the  common  guilty  purpose  of  resbt-  levelled  at  any  of  the  opposing  party, 
ing  to  death,  or  with  extreme  violence,  but  had  hit  him  by  mistake,  or  was 
any  persons  who  might  endeavor  to  levelled  at  him  upon  the  supposition 
apprehend  them ;  but  if  they  had  only  that  he  was  one  of  the  opponents ;  for 
the  common  purpose  of  stealing  ^p-  otherwise  it  seems  that  in  either  of 
pies,  and  the  violence  of  the  prisoner's  these  cases  the  same  guilt  would  have 
companion  was  merely  the  result  of  the  attached  upon  all  who  were  concerned 
situation  in  which  he  found  himself,  in  the  same  design  with  the  striker  aa 
and  proceed^  from  the  impulse  of  the  upon  the  striker  himself.  For  if  the 
moment,  without  any  previous  concert,  act  or  design  be  unlawful  and  premed* 
the  prisoner  will  be  entitled  to  an  ac-  itated,  and  death  happen  from  any- 
quittal."  R.V.  Collison,4  C.  &P.  565.  thing  done  in  the  prosecution  of  it,  it 
Where  the  prisoners  were  hired  by  is  clearly  murder  in  all  who  take  part 
a  tenant  to  carry  away  his  goods  to  in  the  same  transaction.  In  the  above 
prevent  a  distress,  and  went  armed  case  the  two  chief  justices  were  of 
with  bludgeons  and  other  offensive  opinion,  in  which  the  others  did  not 
weapons;  and  the  landlord,  assisted  differ  from  them,  that  though  the 
by  others,  attempted  to  prevent  it ;  moving  of  the  goods  might  be  lawful , 
and  in  the  violence  of  the  affray,  after  yet  the  continuing  of  the  party  to> 
the  constable  had  in  vain  attempted  gether  after  the  constable  had  ordered 
to  disperse  them,  a  boy  standing  at  his  them  to  disperse  was  unlawful ;  and 
father's  door,  who  took  no  part  therein,  besides,  that  the  great  numbers  who 
was  killed  by  one  of  the  company  an-  were  thus  assembled,  and  the  unusual 
known  ;  Holt,  C.  J.,  and  Pollexfen,  weapons  they  were  armed  with,  did 
C.  J.,  held  it  murder  in  all  the  party,  also  make  the  assembly  unlawful, 
by  reason  that  the  prisoners  came  Perhaps  the  more  correct  method,  sc- 
anned with  offensive  weapons,  and  in  a  cording  to  Mr.  East,  would  have  been 
riotous  way,  and  that  they  persisted  in  for  the  jury  to  have  found  the  fact- 
the  affray  after  the  constable  had  in-  one  way  or  other,  whether  the  stroke 
terfered  to  put  a  stop  to  it  But  the  which  killed  the  boy  were  or  were  not 
majority  of  the  judges  held,  that  as  aimed  at  any  of  the  assailants,  or  lev- 
the  boy  was  unconcerned  in  the  affray,  elled  at  him  mistaking  him  to  be  such, 
the  killing  of  him  could  not  be  im-  1  East  P.  C.  259;  Rex  v.  Hodgson 
puted  to  the  rest,  who  were  merely  &   others,  1  Leach,  6.     See    Plrnn- 
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or  oonBtmctiyely,  the  fatal  blow,  and  consented  to  the  common 
design.  Thus  it  has  been  co^ectly  held  in  England,  that  when 
two  or  more,  one  of  whom  has  received  a  provocation  (as  a 
blow)  which  would  reduce  homicide  to  manslaughter,  are  all 

mer^B  case,  Kelw.  109 ;  12  Mod.  629 ;  two  had  acquiesced  and  remained  pas- 

Tlkompeon's   case,    Kel.    66 ;    Anon,  siye  in  custody.    B.  v.  Whithorne,  S 

cited  by  Holt,  C.  J.  1  Leach,  7,  note  C.  &  P.  894. 

(a),  and  a  case  Anon.  8  Mod.    165.  Upon  an  indictment  for  maliciously 

See  also  Kelw.  161,  and  Borthwick's  cutting,  —  the  question  being,  how  far 

case,  Dongl.  202.  one  prisoner  was  concurring  in  the  act 

The  prisoners,  ei^t  in  number,  each  of  the  other, — Park,  J.,  told  the  jury 
haring  a  gun,  upon  being  found  poach-  that  ^*  If  three  persons  go  out  to  com- 
ing by  some  keepers,  who  went  to-  mit  a  felony,  and  one  of  them,  un- 
wards  them  for  the  purpose  of  appre-  known  to  the  others,  puts  a  pistol  in 
bending  them,  formed  into  two  lines,  his  pocket,  and  commits  a  felony  of 
and  pointed  their  guns  at  the  keepers,  another  kind,  such  as  murder,  the  two 
saying  they  would  shoot  them ;  a  shot  who  did  not  concur  in  this  second  fel- 
was  then  fired,  which  wounded  a  ony  will  not  be  guilty  thereof,  notwith- 
keeper,  but  no  other  shot  was  fired  ;  standing  it  happened  while  they  were 
it  was  objected  that  it  was  clear  that  engaged  with  him  in  the  felonious  act 
there  was  no  common  intent  to  shoot  for  which  they  went  out."  Duffy's 
this  man,  because  only  one  gun  was  case,  1  Lew.  194.  * 
firedy  instead  of  the  whole  number;  Several  persons  were  engaged  in  a 
Vanghan,  B.,  said :  **  That  is  rather  a  smuggling  transaction ;  and  upon  an 
question  for  the  jury,  but  still  on  this  attempt  to  oppose  their  design  by  the 
evidence  it  is  quite  clear  what  the  king's  officers,  one  of  the  smugglers 
common  purpose  was.  They  all  draw  fired  a  gun,  and  killed  one  of  his  ao- 
up  in  lines,  and  point  their  guns  at  complices.  It  was  determined  by  the 
the  game-keepers,  and  they  are  all  court,  that  if  the  gun  were  discharged 
giving  their  countenance  and  assist-  ftt  the  king's  officers  in  prosecution 
mnce  to  the  one  who  actually  fires  the  of  the  original  design,  which  was  a 
gnn.  If  it  could  be  shown  that  either  fact  to  be  found  by  the  jury,  it  would 
of  them  separated  himself  from  the  be  murder  in  them  all,  although  one 
rest,  and  sl&owed  distinctly  that  he  of  the  accomplices  happened  to  be 
would  have  no  hand  in  what  they  were  killed.  But  if  done  intentionally  and 
doing,  the  objection  would  have  much  with  deliberation  against  the  accom- 
weight  in  it.''  B.  v.  Edmonds,  8  C.  plice,  from  anger  or  some  precedent 
&  P.  890.  malice  in  the  party  firing,  it  would  be 

Two  poachers  were  apprehended  by  murder  in  him  only^  In  order,  there- 
some  game-keepers,  and  being  in  cus-  fi^re,  to  affect  the  particular  case  by 
tody,  called  out  to  one  of  their  com-  the  general  purpose  in  view  at  the 
panions,  who  came  to  their  assistance  time  the  death  happened,  the  killing 
and  killed  one  of  the  game-keepers,  must  be  in  pursuance  of  such  unlawful 
it  was  held  that  this  was  murder  in  purpose  and  not  collateral  to  it. 
all,  thoi^h  the  blow  was  struck  while  Plummer's  case,  Kel.  109 ;  12  Mod. 
the  two  were  actually  in  custody,  but  627 ;  1  Hale,  448.  See,  as  to  cases  of 
that  it  would  not  have  been  so,  if  the  affrays,  ante,  77-82. 
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charged  with  murderf  and  it  cannot  be  proved  which  of  them 
inflicted  the  fatal  blow,  neither  of  them  can  be  convicted  of 
murder,  without  a  proof  of  a  common  design  to  inflict  the 
homicidal  act ;  nor  of  manslaughter,  without  proof  of  a  common 
design  to  inflict  unlawful  violence.^ 

§  208.  Presence  without  intent  to  kill  involves  manslaughter. 
—  The  most  ordinary  case  of  a  riot  of  this  character  is  that  of  a 
sudden  popular  movement  got  up  for  the  purpose  of  redressing 
some  supposed  grievance.  The  temper  of  a  particular  class  is 
aroused  by  an  outrage  real  or  supposed,  which  they  design  to 
summarily  punish.  Cases  of  this  character  fall  under  two  heads : 
first,  where  the  design  is  to  inflict  injury  on  the  person  or  prop- 
erty ;  and  secondly,  where  the  object  is  death.  If ,  as  in  the  first 
'  case,  a  body  of  men,  infiuenced  by  resentment,  proceed  to  tear 
down  an  offensive  building,  or  to  remove  certain  objectionable 
obstructions,  or  even  to  inflict  bodily  violence  short  of  death,  each 
member  is  as  responsible  for  the  act  of  death,  as  if  he  himself 
was  the  sole  agent  Nor  does  this  complicity  extend  only  to 
those  who  were  united  at  the  outset  in  the  common  design. 
Stragglers  and  idlers  caught  up  by  the  mob  in  its  progress  be- 
come involved  in  its  guilt,  to  the  very  extent  that  they  are  aware 
of  its  general  purpose.  Any  other  principle  would  not  only 
secure  indemnity  for  such  crimes,  but  would  destroy  all  efficiency 
in  government.  It  is  true  that  a  man  who  inadvertently  joins  a 
crowd  passing  along  the  street  is  not  responsible  for  a  murder  com- 
mitted by  one  of  the  number,  if  he  is  ignorant  that  they  consti- 
tute an  unlawful  assembly.  But  such  ignorance  cannot  exist 
after  an  order  for  dispersion  is  given  by  the  lawful  authorities. 
The  man  who,  after  such  a  moment,  remains  a  passive  spectator, 
is  as  responsible  as  he  who  takes  an  active  part.  For  indeed  it 
is  from  this  very  class  of  men  the  power  of  a  mob  is  derived. 
The  immediate  mischief  in  riots  in  this  country  and  England  has 
been  always  effected  by  a  very  few  individuals ;  but  the  real 
harm  has  been  done  by  the  mass  of  passive  spectators  who  pre- 
vent the  prominent  offenders  from  being  reached  by  the  police, 
and  who,  by  their  apparent  sympathy,  encourage  the  wrong- 
doers, and  produce  the  impression  on  the  well  disposed,  that  what 
reaUy  is  a  small  knot  of  reckless  outlaws,  is  a  well  organized  and 
respectable  band  of  citizens  seeking  **  redress  '*  by  their  own 
1  B.  V.  Turner,  4  F.  &  F.  339.  See  infra,  §  318. 
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agency.  It  will  be  readily  seen,  therefore,  that  under  such  cir- 
camstances,  both  the  policy  of  society  and  the  principles  of  jus- 
tice require  that  responsibility  should  he  joint.  And  indeed  any 
reasoning  that  makes  one  individual  responsible,  makes  all.  Sup- 
posing, for  instance,  the  object  is  to  tear  down  a  house,  and  in 
the  process  of  destruction  a  person  is  killed  by  a  stone  cast  at  the 
building.  In  this  case  the  individual  who  throws  the  stone  may 
say  with  perfect  truth  that  he  never  intended  to  kill.  But  the 
common  law  treats  at  least  as  manslaughter  all  killing  when  in 
performance  of  an  unlawful  act,  and  the  ^^  unlawful  act "  in  this 
case  is  the  riotous  assemblage,  of  which  the  passive,  though  ac- 
quiescing spectator  is  as  much  a  component  part  as  the  prime 
mover.  If  the  *^  unlawful  act "  is  one  of  the  felonies  enumerated 
in  the  statutes  already  noticed,^  and  there  is  an  intent  grievously 
to  hurt,  then  the  offence  may  be  murder  in  the  first  degree.^ 

§  204.  Killing  by  lynch-law  is  murder  in  the  first  degree.  — 
When  the  object  is  to  inflict  capital  punishment,  by  what  is 
called  lynch-law,  all  who  consent  to  the  design  are  responsible 
for  the  overt  act.^  It  is  not  necessary  to  say  that  under  our 
laws  this  is  murder  in  the  first  degree  when  not  executed  in*hot 
blood.  Of  all  species  of  homicide  it  is  the  one  that  most  strik- 
ingly combines  the  two  distinctive  features  of  that  type,  —  viz., 
deliberation  and  a  specific  intent  to  take  life. 

n.  HOW  FAB  PROVOCATION  AFFECTS  THE  DEGREE. 

The  question  here  opened  is  one  which  involves  some  of  the 
most  important  principles  in  the  law  of  individual  homicide,  and 
which  are  elsewhere  fully  considered.^  It  is  proposed  at  present 
to  notice  them  very  briefly  in  the  following  relations :  — 

1.  Hot  blood. 

2.  Cooling  time. 

8.  Right  of  private  persons  to  kill  rioters. 

4.  Death  of  innocent  third  parties. 

§  205.  1.  Sot  blood.  —  ^^  Hot  blood  "  is  no  excuse,  unless  it  is 
attended  with  sufficient  provocatory  causes.  Such  causes,  when 
taken  in  connection  with  riotous  homicide,  are  comparatively  Um- 

1  Supra,  $  164.  v.  Jenkins,  14  Rich.  (S.  C.)  218.  See 

*  See  Brennan  v.  People  15  III.  511;    infra,  $  838. 
Patten  v.  People,  18  Mich.  314  ;  State        *  See  State  v.  Wilson,  88  Conn.  126. 

<  See  infra,  §  393. 
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ited.  Hereafter  they  will  be  considered  so  far  as  they  relate  to 
public  and  private  wrongs.  At  present  it  is  sufficient  to  consider 
them  in  connection  with  those  affrays  in  which  bodies  of  men  are 
engaged  with  each  other.  When  death  occurs  through  a  collision 
of  groups  of  heated  partisans  between  whom  there  has  long  been 
a  grudge,  —  when  such  death  is  produced  incidentally  by  an  in- 
strument not  necessarily  mortal,  —  and  when  this  death,  there- 
fore, is  connected  with  a  passionate  impulse  arising  from  a  tem- 
per already  morbid  with  old  griefs, — the  offence  is  manslaughter. 
And  so  also  if  on  a  collision  arising  one  or  more  of  the  parties 
hurries  to  his  home,  and  still  under  the  influences  of  passion, 
fetches  fire-arms,  and  there  kills  another,  the  offence  is  but  man- 
slaughter. For  when  there  is  hot  blood  caused  by  a  collision 
with  a  hostile  party  to  any  extent  equal  in  strength,  the  law  in 
its  tenderness  makes  allowance  for  it  by  lowering  the  d^ree.  It 
should  be  observed,  however,  that  where  one  party  is  greatly 
superior  to  the  other  in  strength,  the  former  cannot  be  allowed 
the  benefit  of  such  a  defence.^  A  party  has  no  right  to  entertain 
*'  hot  blood  "  against  one  who  is  greatly  his  inferior  in  strength, 
and  who  has  not  the  means  of  inflicting  serious  injury;  to  allow 
such  a  defence  to  be  set  up,  would  be  to  permit  a  wanton  tyranny 
of  the  strong  over  the  weak.  It  is  true,  in  Stedman's  case,  it 
was  held  that  where  a  woman,  in  return  for  words  of  gross  pro- 
vocation, struck  a  soldier  with  an  iron  patten  on  the  face,  who 
thereupon  killed  her,  the  crime  was  only  manslaughter.^  But 
this  case  has  been  very  properly  doubted  by  an  eminent  judge  of 
our  own  day  and  country,^  who  says,  in  entire  accordance  with 
both  the  policy  and  the  reason  of  the  law,  ^^  If  a  man  should*  kill 
a  woman  or  a  child  for  a  slight  blow,  the  provocation  would  be 
no  justification ;  and  I  very  much  question  whether  any  blow 
inflicted  by  a  wife  upon  her  husband  would  bring  the  killing 
below  murder.'*  And  this  distinction  is  particularly  applicable 
to  cases  of  popular  affrays.  When  there  are  two  factions  (e.  g. 
the  Orange  and  Roman  Catholic  Irish,  who  were  the  contending 
actors  in  the  riots  in  Philadelphia  in  1844),  who  are  in  a  state 
of  partisan  warfare,  as  long  as  either  acts  in  hot  blood,  the  law 
takes  compassion  on  this  infirmity,  and  lessens  the  degree  of 

^  See  infra,  {  425.  *  Gibson,  C.  J.,  Com.  v.  Mosler,  4 

<  B.  V.  Stedman,  Fost  292  ;  1  Hale,    Barr,  268. 
457  ;  infra,  {  425-85. 
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homicide  to  manslaughter,  provided  there  is  no  cooling  time,  and 
no  premeditated  use  of  deadly  weapons.  But  where  there  is  a 
marked  preponderance  in  strength  on  the  one  side  or  the  other, 
no  degree  of  supposed  provocation  can  relieve  from  the  guilt  of 
murder  the  individuals  of  an  armed  mob,  which  undertake  thus 
to  follow  up  a  supposed  enemy.  Tet,  even  though  the  original 
assailants  are  guilty  of  murder,  a  person  who  in  hot  blood  rushes 
in  to  aid  them  is  responsible  only  for  manslaughter  for  a  killing 
which  takes  place  after  he  joins  them.^ 

§  206.  2.  Qooling  time?  —  The  authorities  agree  that  if  there 
is  time  to  cool,  taking  in  view  all  the  circumstances,  hot  blood 
cannot  be  set  up«  Even  supposing  a  murderous  attack  by  one 
individual  on  another,  or  of  one  body  of  men  upon  another,  if  the 
party  assailed  has  retreated  so  as  to  be  out  of  danger,  and  is  se- 
cure from  further  personal  aggression,  he  has  no  right  to  return 
armed  to  the  scene  of  conflict,  and  yoluntorily  engage  in  a  new 
conflict  with  the  aggressor.  If  he  do,  and  slay  his  assailant,  the 
offence  will  be  murder  or  manslaughter,  according  to  the  particu- 
lar circumstances.^  Where  the  whole  proceeding  is  infected  with 
a  continuous  public  excitement,  and  where  the  return  to  the  con- 
flict is  so  immediate  and  so  associated  in  sentiment  as  to  form 
part  of  th&  same  transaction  with  the  original  assault,  the  law 
applies  the  original  provocation  to  the  fatal  blow.  What  inter- 
val of  time  is  necessary  to  exclude  the  hypothesis  of  continuous- 
ness  is,  of  course,  dependent  upon  the  circumstances  of  the  case 
and  the  temperament  of  the  individuals.  But  a  good  test  is  the 
interposition  of  other  subject  matters  in  the  mind,  and  its  inter- 
mediate voluntary  adoption  of  different  topics.  Thus,  it  has 
been  ruled  that  if  between  the  provocation  received  and  the 
mortal  blow  given,  the  prisoner  fall  into  other  discourse  or  diver- 
sion, and  continue  so  a  reasonable  time  for  cooling ;  or  if  he  take 
up  and  pursue  any  other  business  or  design  not  connected  with 
the  immediate  object  of  his  passion,  nor  subservient  thereto,  so 
that  it  may  be  reasonably  supposed  that  his  attention  was  once 
called  off  from  the  subject  of  the  provocation,  any  subsequent 
killing  of  his  adversary,  especially  where  a  deadly  weapon  is 

1  Supra,  §  202;  infra,  §  828;  Thomp-    point  is  discusMd  in  its  general  rela- 
M»i  V.  Sta(e»  26  Alab.  41 ;  Frank  t*.    tionB. 
State,  27  Alab.  88.  ^  •  Infra,  §  444,  448. 

>  See  infra,  §  898  et  seq.,  where  this 
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used,  is  murder.^  It  is  obvious,  therefore,  that  no  measurement 
of  time  can  be  adopted  in  this  respect.  In  periods  of  great  pub- 
lic excitement,  when  men's  minds  have  been  so  absorbed  with  a 
particular  topic  as  to  be  incapable  of  considering  anything  else, 
it  takes  a  much  greater  period  to  cool  after  a  supposed  provoca- 
tion than  under  ordinary  circumstances.  Care,  however,  should 
be  taken  in  this  as  well  as  in  all  similar  cases,  lest  the  public  ex- 
citement be  used  as  a  cloak  for  private  cupidity  or  revenge.^ 

§  207.  3.  Private  persons  may  hill  in  suppression  of  riot  — The 
law,  as  we  will  hereafter  observe,^  is  that  private  citizens  may, 
of  their  own  authority,  lawfully  endeavor  to  suppress  a  riot,  and 
for  that  purpose  may  even  arm  themselves,  and  that  whatever 
is  honestly  done  by  them  in  the  execution  of  that  object  will  be 
supported  and  justified  by  the  common  law.  And  as  is  well 
stated  by  Judge  King,  in  one  of  the  charges  which  will  be  given 
hereafter,  even  supposing  there  be  no  public  organization,  yet  if 
one  man  sees  another  in  the  act  of  burning  a  church  or  dwelling- 
house,  or  attempting  to  commit  a  murder,  he  has  not  only  the 
right,  but  it  is  his  duty  to  endeavor  to  prevent  him.^  If  the 
perpetrator  resists,  so  as  to  make  violence  necessary  in  order  to 
the  prevention,  the  circumstances  are  a  sufficient  sanction  and 
exculpation  for  the  consequences  of  the  violence,  to  whatever  de^ 
gree  it  may  extend.  But  several  qualifications  to  this  position 
should  always  be  kept  in  mind.  In  the  first  place,  where  there 
exist  public  officers,  having  jurisdiction,  who  will  discharge  their 
respective  duties,  it  is  proper  for  the  voluntary  police  to  put  it- 
self under  their  direction.  **  It  would  be  more  discreet,"  it  was 
said  during  the  London  riots,  ^^  for  every  one  in  such  case  to 
be  assistant  to  the  justices  and  sheriffs  in  doing  so."  Of  course 
this  qualification  does  not  exist  where  the  proper  authorities 
either  will  not  act  at  all,  or  are  themselves  malconte^.  In  the 
second  place,  while  this  might  extend  to  the  prevention  of  crime, 
it  does  not  include  its  punishment.  Citizens,  when  acting  either 
individually  or  in  a  body  for  such  purposes,  are  bound,  if  they 
make  an  arrest,  to  lodge  the  offender  in  the  common  jail,  or  de- 
tain in  safe  keeping  till  the  proper  authorities  can  act.^     And, 

^  Com.  V,  Green,  1  Ashm.  2S9.  See        ^  See  infra,  §  213. 
infra,  §  448.  <  State  v.  Roane,  2  Dev.  58.   See  in- 

*  See  infra,  §  438-440.  fra,  §  213-4,  259. 

*  See  infra,  §  213-5. 
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thirdly,,  when  there  is  an  opportunity  to  appeal  to  law,  no  pub- 
lic or  social  grieyance,  no  matter  how  galling,  will  excuse  homi- 
cide committed  in  its  redress.^ 

§  208.  4.  Killing  third  parties.  —  Where  an  unlawful  as- 
sembly resorts  to  the  use  of  deadly  weapons,  and  death  ensues 
to  innocent  third  parties,  it  seems  that  such  a  homicide  is  murder 
at  common  law,  supposing  the  guilt  of  the  offender  is  not  ex- 
tenuated by  such  a  state  of  hot  blood  as  would  reduce  the  grade 
to  manslaughter.  It  has  indeed  been  intimated  that  such  a  hom- 
icide would  be  murder  at  common  law,  without  any  qualification 
from  the  state  of  the  blood.  The  true  view,  however,  is,  that  it 
is  not  the  character  of  the  deceased,  but  the  relation  and  posi- 
tion of  the  offender,  that  determines  the  grade.  Thus,  for  in- 
stance, if  a  man  intending  to  kill  a  person  attempting  to  commit 
a  forcible  and  obvious  crime  against  his  person  or  property,  by 
mistake  kill  one  of  his  own  family,  it  is  homicide  by  misadven- 
ture only.^  And  the  same  reasoning  indicates  that  where  a  man 
in  hot  blood  slays  an  innocent  bystander  in  mistake  for  a  sup- 
posed assailant,  the  offence  is  but  manslaughter.^  But  be  this 
as  it  may,  it  is  clear  that  if  by  an  unlawful  assembly,  the  object 
of  which  is  to  kill  or  grievously  hurt  all  who  may  oppose  its 
movements,  an  innocent  third  party  be  killed,  it  is  murder  at 
common  law,  unless  there  be  hot  blood,  and  that  whatever  be  the 
grade  of  the  offence,  it  is  shared  by  all  individuals  engaged  in  the 
affray.  If,  as  has  been  well  stated  in  Hare's  case,  and  will  pres- 
ently be  fully  seen,  the  law  should  be  called  upon  to  detect  the 
particular  agents  by  whom  such  a  slaying  has  been  perpetrated 
in  a  general  combat  of  this  kind,  this  would  defeat  justice  and 
give  immunity  to  guilt.  Suppose,  for  instance,  ^^  a  fight  with 
fire-arms  between  two  bodies  of  enraged  men  should  take  place 
in  a  public  street,  and  from  a  simultaneous  fire,  innocent  citizens, 
their  wives  or  children  in  their  houses,  should  be  killed  by  some 
of  the  missiles  discharged,  —  shall  the  violators  of  the  public 
peace,  whose  unlawful  acts  have  produced  the  death  of  the  un- 
offending, escape,  because  from  the  manner  and  time  of  the  fire 
it  is  impossible  to  tell  from  what  quarter  the  implement  of  death 
was  propelled  ?  Certainly  not.  The  law  declares  to  such  out- 
laws, — You  are  equally  involved  in  all  the  consequences  of  your 

1  Infra,  §  4S8.  *  See  cases  to   this  effect   supra, 

>  Infra,  §  218-4,  259,  260.  §  493-5. 
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assaulting  the  public  peace  and  safety.  Is  there  any  hardship  in 
this  principle  ?  Does  not  a  just  regard  to  the  general  safety  de- 
mand its  strict  application  ?  If  men  are  so  reckless  of  the  lives 
of  the  innocent  as  to  engage  in  a  conflict  with  fire-arms  in  the 
public  highway  of  a  thickly  populated  city,  are  they  to  have  the 
benefit  of  impracticable  niceties,  in  order  to  their  indemnity 
from  the  consequences  of  their  own  conduct?"  It  was  said, 
however,  that  such  homicide,  in  any  view  of  the  case,  would  not 
be  murder  in  the  first  degree,  as  there  would  be  wanting  that 
specific  malice  which  is  necessary  to  constitute  that  offence.  If, 
however,  there  is  a  deliberate  killing  of  an  innocent  third  party, 
knowing  him  to  be  such,  the  offence  is  murder  in  the  first  de- 
gree.^ 

1  See  supra,  §  170. 
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In  criminal  arrests  for  misdemean- 
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An  honest  and  non-negligent  belief 
that  a  felony  is  aboat  to  be  per- 
petrated excuses  a  homicide  (even 
by  a  private  dtisen)  in  preven- 
tion,  §  218  a. 
in.  In  PBSvumoN  op  am  xscapb,  §  214. 
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vention of  an  escape,  §  214. 

IV.  IX  PItXBBRTATION  OP  PSACB,   §  215 

Killing  justifiable  when  necessary 
to  preserve  peace,  §  215. 


y.  WHBN  ACnNO  IMFSOPBBLT  OB  WITH 
I7NNBCB8SART  8BYBRITT,   §  216. 

In  such  case  offence  is  marder  or 
manslaughter,  §  216. 
YI.  Whbn  aotino  without  authobitt, 
§217. 

Officer  killing  without  legal  warrant 
cannot  excuse  himself  on  ground 
of  his  office,  §  217i 

Private  persons  responsible  who  ar- 
rest innocent  persons  on  charge 
of  felony,  §  218. 

Military  and  naval  oflkers  killing 
without    jurisdiction,    guilty   of 
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§220.* 

Officer,  when  in  danger  of  life  may 
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meanor attempting  to  escape, 
§220. 


I.    IN  OBEDIENCE  TO  WARRANT. 

§  210.  Killing  in  obedience  to  warrant  of  execution  justifiable. 
—  Homicide  committed  by  the  sheriff  in  execution  of  a  warrant 
to  that  effect  is  of  course  justifiable,  entitling  him  to  an  acquittal. 
It  is  important  to  observe,  however,  that  the  judgment  and  sen- 
tence must  be  strictly  followed,  since  if  death  is  inflicted  other- 
wise than  directed  the  ofiS^cer  will  be  guilty  of  felony,  at  least,  if 
not  of  murder.^  If  the  judgment  be  to  be  hanged,  and  the  offi- 
cer behead  the  party,  it  is  said  to  be  murder ;  ^  and  in  England 
even  the  king  was  held  not  to  be  able  to  change  the  punishment 
of  the  law  by  altering  the  hanging  or  burning  into  beheading, 
though,  when  beheading  is  part  of  the  sentence,  he  may  remit 

1  1  Hale,  501;  2  Hale,  411 ;  8  Inst.  *  1  Hale,  433,  454,  466»  501  ;  2 
52,  211 ;  4  Black.  1 79.  See  Whart.  Hale,  411 ;  3  Inst  52 ;  4  Black.  Com. 
C.  L.  7th  ed.  $  3400.  179. 
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the  rest.^  The  better  opinion  seems  to  have  been  that  this  pre- 
rogative of  the  crown,  founded  in  mercy  and  immemorially  ex- 
ercised, is  part  of  the  English  common  law ;  ^  and  that  though 
the  king  cannot  by  his  prerogative  vary  the  execution  so  as  to 
aggravate  the  punishment  beyond  the  intention  of  the  law,  yet 
he  may  mitigate  the  pain  or  infamy  of  it ;  and  accordingly  that 
an  ofScer,  acting  upon  a  warrant  from  the  crown  for  beheading 
a  person  under  sentence  of  death  for  felony,  would  not  be  guilty 
of  any  offence  ;^  and  it  was  in  earlier  days  the  practice,  founded 
in  humanity,  when  women  were  condemned  to  be  burned  for 
treason,  to  strangle  them  at  the  stake  before  the  fire  reached 
them,  though  the  letter  of  the  judgment  was  that  they  should 
be  burnt  in  the  fire  "  tUl  they  were  dead,^^  *  The  30  Geo.  3,  c, 
48,  now  directs  that  they  shall  be  fined  as  other  offenders.  The 
rule  may  stiU  apply  to  an  officer  varying  from  the  judgment  of 
his  own  head,  and  without  warrant  or  the  color  of  authority.  If 
an  officer,  whose  duty  it  is  to  execute  a  sentence  of  whipping 
upon  a  criminal,  should  be  so  barbarous  as  to  exceed  all  bounds 
of  moderation,  and  thereby  cause  the  party's  death,  he  will  at 
least  be  guilty  of  manslaughter.^ 

II.    IK  EFFECTING  AN  ARREST. 

§  211.  As  a  general  principle,  officers  of  the  law  when  their 
authority  to  arrest  or  imprison  is  resisted,  wiU  be  justified  in 
opposing  force  to  force  if  death  should  be  the  consequence  ;  ^  yet 
they  ought  not  to  come  to  extremities  upon  every  slight  inter- 
ruption, without  a  reasonable  necessity.^  If  they  should  kill 
where  no  resistance  is  made  it  will  be  murder ;  and  the  same 
rule  will  exist  if  they  should  kill  a  party  after  the  resistance  is 
over  and  the  necessity  has  ceased,  provided  that  sufficient  time 
has  elapsed  for  the  blood  to  have  cooled.^ 

The  cases  under  this  head  may  be  classed  as  follows :  — 

1.  Civil. 

2.  Criminal. 

1  S  Inst.  52;  2  Hale,  412.  *  1  Black.  C.  180;  State  v.  Garrett. 

«  Fost.  270 ;  F.  N.  B.  244,  h ;  19  Winston  N.  C.  144;  Wolff  v.  State, 

Rym.  Foed.  284.  18  Ohio  St.  298;  State  v.  Anderson, 

*  Fost.  268 ;   4  Black.  Com.  405;  1  1   Hill  S.  C.  327 ;   B.  v.  Dadson,  2 
East  P.  C.  c.  5,  s.  96,  p.  835.  Den.  C.  C.  35. 

*  Fost.  268.  »  1  East  P.  C.  297. 

*  1  Hawk.  P.  C.  c.  29,  8.  5.  M  Hale,  481 ;  Fost.  291. 
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§  212.  I.  Civil.  Officer  hilling  a  person  flying  from  civil 
arrest  chargeable  with  murder j  if  intending  to  MIL  —  In  civil 
Baits,  if  the  party  against  -whom  the  process  has  issued  fly  from 
the  officer  endeavoring  to  arrest  him,  or  if  he  fly  after  an  arrest 
actnally  made,  or  out  of  custody  in  execution  for  debt,  and  the 
officer,,  not  being  able  to  overtake  him,  make  use  of  any  deadly 
weapon,  and  by  so  doing,  or  by  other  means,  intentionally  kill 
him  in  the  pursuit,  it  has  been  said  that  it  will  amoimt  to  mur- 
der.^ But  this  is  an  extreme  case ;  for  the  same  authorities  in- 
form us  that  if  the  officer,  in  the  heat  of  the  pursuit,  and  merely 
in  order  to  overtake  the  party,  should  trip  up  his  heels,  or  give 
him  a  stroke  with  an  ordinary  cudgel,  or  other  weapon  not  likely 
to  kill,  and  death  should  unhappily  ensue,  this  will  not  amount 
to  more  than  manslaughter,  if,  in  some  cases,  even  to  that  of- 
fence ;  ^  and  if  there  be  resistance,  and  an  affray  ensue,  during 
which  the  party  sought  to  be  arrested  is  slain,  the  offence  will 
be  but  manslaughter.  Thus  in  a  leading  case,  which  has  been 
the  cause  of  much  discussion,  but  which  when  all  the  facts  are 
considered  is  in  conformity  with  the  general  line  of  authority, 
Mr.  Lutterel,  being  arrested  for  a  small  debt,  prevailed  on  one 
of  the  officers  to  go  with  him  to  his  lodgings,  while  the  other 
was  sent  to  fetch  the  attorney's  bill,  in  order,  as  Lutterel  pre- 
tended, to  have  the  debt  and  costs  paid.  Words  arose  at  the 
lodgings  about  civility  money,  which  Lutterel  refused  to  give ; 
and  he  went  up-stairs,  pretending  to  fetch  money  for  the  pay- 
ment of  the  debt  and  costs,  leaving  the  officer  below.  He  soon 
returned  with  a  brace  of  loaded  pistols  in  his  bosom,  which,  at 
the  importunity  of  his  servant,  he  laid  down  on  the  table,  say- 
ing :  ^^  He  did  not  intend  to  hurt  the  officers,  but  he  would  not 
be  ill-used."  The  officer,  who  had  been  sent  for  the  attorney's 
bill,  soon  returned  to  his  companion  at  the  lodgings ;  and,  words 
of  anger  arising,  Lutterel  struck  one  of  the  officers  on  the  face 
with  a  walking  cane  and  drew  a  little  blood.  Whereupon  both 
of  them  fell  upon  him :  one  stabbed  him  in  nine  places^  he  all 
the  tvhUe  on  the  ground  begging  for  mercy ^  and  unable  to  resist 
them ;  and  one  of  them  fired  one  of  the  pistols  at  him  while  on 
the  ground^  and  gave  him  his  death's  wound.  This  is  reported  to 
have  been  holden  manslaughter,  by  reason  of  the  first  assault  with 
the  cane  ;  but  Mr.  Justice  Foster  thinks  it  a  very  extraordinary 

1  1  Bale,  481 ;  Fost.  291.  *  R.  v.  Tranter,  Stra.  409. 
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case,  as  thus  reported ;  and  mentions  the  following  additi<mal 
circumstances,  which  are  stated  in  another  report.  1.  Mr.  Lat- 
terel  had  a  sword  by  his  side,  which,  after  the  affray  was  over,  was 
found  drawn  and  broken.  2.  When  Mr.  Lutterel  laid  the  pistols 
on  the  table,  he  declared  that  he  brought  them  down,  because  he 
would  not  be  forced  out  of  his  lodgings.  3.  He  threatened  the 
officers  several  times.  4.  One  of  the  officers  appeared  to  have 
been  wounded  in  the  hand  by  a  pistol  shot  (for  both  pistols  were 
dischaiged  in  the  affray),  and  slightly  wounded  on  the  wrist  by 
some  sharp  pointed  weapon,  and  the  other  was  slightly  wounded 
in  the  hand  by  a  like  weapon.  5.  The  evidence  touching  Mr. 
Lutterel's  begging  for  mercy  was  not,  that  he  was  on  the  ground 
^^SS^^  ^or  mercy,  but  that  on  the  ground  he  held  up  his  hands 
as  if  he  was  begging  for  mercy.  Upon  these  facts  the  chief  jus- 
tice directed  the  jury,  that  if  they  believed  Mr.  Lutterel  endeav- 
ored to  rescue  himself,  which  he  seemed  to  think  was  the  case, 
and  which  very  probably  was  the  case,  it  would  be  justifiable 
homicide  in  the  officers.  And  as  Mr.  Lutterel  gave  the  first 
blow,  accompanied  with  menaces  to  the  officers,  and  the  circum- 
stance of  producing  loaded  pistols  to  prevent  their  taking  him 
from  hia  lodgings,  which  it  would  have  been  their  duty  to  have 
done  if  the  debt  had  not  been  paid,  or  bail  given,  he  declared  it 
would  be  no  more  than  manslaughter.^ 

If  a  party  liable  to  civil  arrest  put  in  jeopardy  the  lives  of 
those  seeking  lawfully  to  arrest  him,  his  homicide  will  be  excus- 
able.a 

§  213.  n.  Cbiminal.  In  pursuit  of  criminal  charged  tvith 
misdemeanor  same  rule  applies.  —  A  distinction  here  exists  be- 
tween cases  of  misdemeanor  and  felony.  In  the  former  (with 
the  exception,  however,  of  cases  of  riotous  misdemeanors),  it  is 
not  lawful  to  kill  the  party  accused  if  he  fly  from  the  arrest, 
though  he  cannot  otherwise  be  overtaken.  Under  such  circum- 
stances (th6  deceased  only  being  charged  with  a  misdemeanor) 
killing  him  intentionally  is  murder ;  but  the  offence  will  amount 
only  to  manslaughter,  if  it  appear  that  death  was  not  intended.^ 
In  a  leading  case  of  this  class  it  has  been  ruled  that  it  is  no  excuse 
for  killing  a  man  that  he  was  out  at  night  as  a  ghost,  dressed  in 
white,  for  the  purpose  of  alarming  the  neighborhood,  even  though 

1  Fost  293-4.  *  I  East  P.  C.  802.     See  State  v. 

s  State  V.  Anderson,  1  Hill  S.  C.  327.    Oliver,  Houst  585. 
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he  could  not  otherwise  be  taken.  The  neighborhood  of  Ham- 
mersmith had  been  alarmed  by  what  was  supposed  to  be  a  ghost ; 
the  prisoner  went  out  with  a  loaded  gun  to  take  the  ghost ;  and 
upon  meeting  with  a  person  dressed  in  white,  immediately  shot 
him.  M'Donald,  C.  B.,  Rooke,  and  Lawrence,  JJ.,  were  clear 
that  this  was  murder,  as  the  person  who  appeared  as  a  ghost  was 
only  guilty  of  a  misdemeanor  ;  and  no  one  might  kill  him,  though 
he  could  not  otherwise  be  taken.  The  jury,  however,  brought 
in  a  verdict  of  manslaughter ;  but  the  court  said  that  they  could 
not  receive  that  verdict,  and  told  the  jury  that  if  they  believed 
the  evidence  they  must  find  the  prisoner  guilty  of  murder ;  and 
if  they  did  not  believe  the  evidence,  they  should  acquit  the  pris- 
oner. The  jury  then  found  the  prisoner  guilty,  and  sentence  was 
pronounced ;  but  the  prisoner  was  afterwards  reprieved.^ 

Where  resistance  is  made,  yet  if  the  officer  kill  the  party  after 
the  resistance  is  over,  and  the  necessity  has  ceased,  the  crime  will 
at  least  be  manslaughter.^ 

§  218  a.  Othenvise.  in  respect  to  felonies.  —  An  honest  and  non- 
negligent  belief  that  a  felony  is  about  to  be  perpetrated  will  ex- 
tenuate a  homicide  committed  in  prevention  of  it,  though  the 
defendant  be  but  a  private  citizen,^  but  not  a  homicide  committed 
in  pursuit,  unless  special  authority  be  given,  or  the  pursuit  be 
conducted  according  to  law.^  So  far  as  concerns  officers,  where 
a  felony  has  been  committed,  or  a  dangerous  wound  given,  and 
the  party  ffies  from  justice,  he  may  be  killed  in  the  pursuit,  if  he 
cannot  otherwise  be  overtaken.  But  the  slayer  in  such  cases, 
especially  if  he  be  a  mere  pursuer,  must  not  only  show  that  a 
felony  was  actually  committed,  but  that  he  avowed  his  object, 
and  that  the  felon  refused  to  submit,  and  that  the  killing  was  nec- 
essary to  make  the  arrest.^ 

1  B.  V.  Smith,  4  Blaok.  Com.  201  .  457;    Selfridge's  Trial,   160;    R.  v. 

(note).  Haworih,  1  Mood.  C.  C.  207f  R.  v. 

s  1  East  P.  C.  525.  Williams,  Ibid.  887 ;  B.  v.  Longden, 

•  Infra,  §  259-262,  279,  498,  587;  R.  &  R.  228. 

Pond  V.  People,  18  Mich.  150 ;  Oliver  *  State  v.  Roane,  2  Dev.  58;  R.  v. 

p.  State,  17  Ala.  487;  Dill  v.  State,  Hagan,  8  C.  &  P.  167;  U.  S.  v.  Tray- 

25  Ala.  15;  1  East  P.  C.  859.  ens  ^  Wheel.  C.  C.  510. 


^  State  9.  Rutherford,  1   Hawkes, 
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m.  IN  PREYENTION  OF  AN  ESCAPE. 

§  214.  Killing  hy  officer  juBtifiahle  in  prevention  of  escape.  — 
When  a  felony  has  been  committed  and  the  offender  is  in  duress, 
the  officer  is  bound  to  make  every  exertion  to  prevent  an  escape  ; 
and  if  in  the  pursuit  the  felon  be  killed,  where  he  cannot  be 
otherwise  overtaken,  the  homicide  is  justifiable.^  This  rule  is  not 
confined  to  those  who  are  present,  so  as  to  have  ocular  proof  of 
the  fact,  or  to  those  who  first  come  to  the  knowledge  of  it ;  for 
if,  in  these  cases,  fresh  pursuit  be  made,  and  a  fortiori  if  hue  and 
cry  be  levied,  all  who  join  in  aid  of  those  who  began  the  pursuit 
are  under  the  same  protection  of  the  law.  The  same  rule  holds, 
if  a  felon,  after  arrest,  break  away  as  he  is  carried  to  jail,  and 
his  pursuers  cannot  retake  without  killing  him.  But  if  he  may 
be  taken,  in  any  case,  without  such  severity,  it  is  at  least  man- 
slaughter in  him  who  kills  him ;  and  the  jury  ought  to  inquire 
whether  it  were  done  of  necessity  or  not.^ 

Jailers,  like  other  ministers  of  justice,  are  bound  not  to  exceed 
the  necessity  of  the  case  in  the  execution  of  their  offices  ;  there- 
fore, an  assault  upon  a  jailer,  which  would  warrant  him  (apart 
from  personal  danger)  in  killing  a  prisoner,  must,  it  should  seem, 
be  such  from  whence  he  might  reasonably  apprehend  that  an  es- 
cape was  intended,  which  he  could  not  otiierwise  prevent.' 

Jailers  and  their  officers  are  under  the  same  special  protection 
as  other  ministers  of  justice ;  but  in  r^ard  to  the  great  power 
which  they  have,  and,  while  it  is  exercised  in  moderation,  ought 
to  have,  over  their  prisoners,  the  law  watched  their  conduct  with 
a  jealous  eye.  If  a  prisoner  under  a  jailer's  care  die,  whether  by- 
disease  or  accident,  tiie  coroner,  upon  notice  of  such  death,  which 
notice  the  jailer  is  obliged  to  give  in  due  time,  ought  to  resort  to 
the  jail ;  and  there,  upon  view  )f  the  body,  make  inquisition  into 
the  cause  of  the  death ;  and  if  he  death  was  owing  to  cruel  and 
oppressive  usage  on  the  part  of  the  jailer  or  any  officer  of  his, 
or,  to  speak  in  the  language  of  the  law,  to  duresi  of  imprisonment^ 
it  will  be  deemed  wilful  murder  in  the  person  guilty  of  such  du- 

1  1  East  P.  C.  302;  U.  S.  v.  Jailer,  Hawk.  c.  12,  §  1 ;  4  Black.  Com.  ISO; 

2  Abbott  U.  S.  286.  3  Inst  118,  220-1 ;  U.  S.  v.  Jailer,  2 

*  1  Hale,  481,  489 ;  2  Hale,  76-6,  Abb.  U.  S.  286. 

91,  101-2;   Fost  271,   S09;   Stat.  9  •  1  Russ.  on  Cr.  644. 
Anne,c.  16 ;  1  Hawk.  c.  28,  §  11 ;  2 
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reas.^  The  person  guUty  of  such  duress  will  be  the  party  liable 
to  proeecation  ;  because,  though  in  civil  suit  the  principal  may  in 
some  cases  be  answerable  in  damages  to  the  party  injured  through 
the  de&ult  of  the  deputy,  yet,  in  a  capital  prosecution,  the  sole 
object  of  which  is  the  punishment  of  the  delinquent,  each  man 
must  answer  for  his  own  acts  or  defaults.^  And  so  where  a  jailer, 
knowing  that  a  prisoner  infected  with  the  smaU-pox  lodged  in  a 
certain  room  in  the  prison,  confined  another  prisoner  against  his 
will  in  the  same  room.  The  second  prisoner,  who  had  not  had 
the  distemper,  of  which  fact  the  jailer  had  notice,  caught  the 
distemper,  and  died  of  it ;  this  was  holden  to  be  murder.^ 

As  has  already  been  noticed,  where  a  felon  flying  from  justice 
is  killed  by  the  officer  in  the  pursuit,  the  homicide  is  justifiable  if 
the  felon  could  not  be  otherwise  overtaken.* 

IV.     IN  PRESERVATION  OF  THE  PEACE. 

§  215.  Killing  justifiable  when  necessary  to  preserve  peace.  — 
As  has  been  already  observed,  if  officers  of  the  law,  when  en- 
gaged in  the  preservation  of  the  peace,  find  it  necessary  to  take 
life,  such  homicide  is  justifiable.  The  rule  is  not  confined  to  the 
instant  the  officer  is  on  the  spot,  and  at  the  scene  of  action  en- 
gaged in  the  business  which  brought  him  thither,  for  he  is  under 
the  same  protection  going  to,  remaining  at,  or  returning  from  the 
same ;  and,  therefore,  if  he  come  to  do  his  office,  and  meeting 
great  opposition,  retire,  and  in  the  retreat  is  killed,  this  will 
amount  to  murder.  He  went  in  obedience  to  the  law,  and  in  the 
execution  of  his  office,  and  his  retreat  was  necessary  to  avoid  the 
danger  which  threatened  him.  And  upon  the  same  principle,  if 
he  meet  with  opposition  by  the  way,  and  is  killed  before  he  come 
to  the  place,  such  opposition  being  intended  to  prevent  his  doing 
his  duty,  which  is  a  fact  to  be  collected  from  the  circumstances 
appearing  in  evidence,  this  will  amount  to  murder.  He  was 
strictly  in  the  execution  of  his  office,  going  to  discharge  the  duty 
the  law  required  of  him.     It  follows  from  these  premises,  that 

^  Fo0t  821.     SeeR.  v.  Huggins,  2  *  R.  v.  Huggins,  ut  supra;  R.  v. 

Stra.  SS2;  2  Ld.  Ray.  1574 ;  R.  v,  Allen,  7  C.  &  P.  153 ;  R.  v.  Green,  7 

Treeve,  2  East  P.  C.  821  ;  R.  v.  Bar-  C.  &  P.  156 ;  supra,  §  140. 

rett,  2  C.  &  K.  848;  R.  v.  Porter,  L.  *  Fost  322. 

&  C.  894;   9  Cox  C.  C.  449;  R.  v.  *  1  Hale,  481;  Fost.  271;  supra, 

Felham,  8  Q.  B.  959 ;  Wh.  C.  L.  7tli  §  218  a. 
ed.  §  1011. 
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if  such  an  officer  successfully  resists  those  who  seek  to  obstruct 
and  hinder  him  from  proceeding  to  the  lawful  execution  of  his 
duty,  he  is  justified,  even  should  the  lives  of  the  assailants,  their 
aiders  and  abettors,  be  taken,  from  the  necessary  extent  of  the 
resistance  so  made.^ 

V.    WHEN  ACTING  IMPROPERLY  OR  WITH  UNNECESSARY  SEVEMTY. 

§  216.  In  8uch  case  offence  is  manslauffhter  or  murder.  —  An 
arrest,  not  unlawful  in  itself,  may  be  performed  in  a  manner  so 
criminal  and  improper,  or  by  an  authority  so  defective,  as  to  make 
the  party  performing  it,  and  in  the  prosecution  of  his  purpose 
causing  the  death  of  another  person,  guilty  of  murder.  And  as 
the  circumstances  of  the  case  may  vary,  the  party  so  killing 
another  may  be  guilty  only  of  the  extenuated  offence  of  man- 
slaughter. In  all  cases,  the  officer  should  proceed  with  due  cau- 
tion ;  and  although  it  is  not  necessary  that  the  officer  should 
retreat  at  all,  yet  he  ought  not  to  come  to  extremities  upon  every 
slight  interruption,  nor  unless  upon  a  reasonable  necessity,  in 
order  to  execute  his  duty.  And,  therefore,  where  a  collector, 
having  distrained  for  a  duty,  laid  hold  of  a  maid-servant  who 
stood  at  the  door  to  prevent  the  distress  being  carried  away,  and 
beat  her  head  and  back  several  times  against  the  door-post,  of 
which  she  died ;  although  the  court  held  her  opposition  to  the 
officer  to  be  a  sufficient  provocation  to  extenuate  the  homicide, 
yet  they  were  clearly  of  opinion  that  he  was  guilty  of  man- 
slaughter, in  so  far  exceeding  the  necessity  of  the  case.  And 
where  no  resistance  at  all  is  made,  and  yet  the  officer  kills,  it  will 
be  murder.  So,  if  the  officer  kill  the  party  after  the  resistance 
is  over,  and  the  necessity  has  ceased,  it  is  manslaughter  at  least ; 
and  if  the  blood  had  time  to  cool,  it  would,  as  is  stated  by  Mr. 
East,  be  murder.^ 

VI.    WHEN  ACTING  WrTHGUT  AUTHORITY. 

§  217.  Officer  killing  without  legal  warrant  to  arrest  cannot  ex-- 
cuse  himself  on  ground  of  his  office.  —  An  officer  who  makes  an 
arrest  out  of  his  proper  district,  or  without  any  warrant  or  au- 
thority, and  purposely  kills  the  party  for  not  submittiiig  to  such 

1  King,  P.  J.  —  4  Penn.  Law  Jour.    488,  494 ;  2  Hale,  84;  Ca£Fe'8  case,  1 
29.  Ventr.  216. 

9  1  East  P.  C.  297;  1  Hale,  481, 
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illegal  arrest,  will,  generally  speaking,  be  guilty  of  murder  in  all 
cases  where  an  indifferent  person,  acting  in  the  like  manner, 
without  any  such  pretence,  would  be  guilty  to  that  extent.^ 

§  218.  Private  persons  responsible  who  arrest  innocent  persons 
on  charge  of  felony.  —  As  has  already  been  observed  in  the  case 
of  priyate  persons  using  their  endeavors  to  bring  felons  to  jus- 
tice, caution  must  be  used  to  ascertain  that  a  felony  has  actually 
been  committed,  and  that  it  has  been  committed  by  the  party 
arrested  or  pursued  upon  suspicion ;  as,  if  the  suspicion  be  not 
supported  by  the  fact,  the  person  endeavoring  to  arrest  or  im- 
priaon,  and  killing  the  party  in  the  prosecution  of  such  purpose, 
will  be  guilty  of  manslaughter.^ 

§  219.  MUitary  and  naval  officers  killing  without  authority 
guilty  of  murder.  —  Within  this  general  principle  of  amena- 
bility fall  those  cases  where  there  is  a  killing  by  military  or 
navid  officers  without  authority.^  Thus,  if  a  court-martial  order 
a  man  to  be  flogged  where  they  have  no  jurisdiction,  and  the 
fl<^ggii%  ^^^  the  man,  the  members  who  concurred  in  that  order 
are  guilty  of  murder.^ 

And  so,  where  the  captain  of  a  man-of-war  had  a  warrant  for 
impressing  mariners,  upon  which  a  deputation  was  indorsed  in 
the  usual  form  to  the  lieutenant ;  and  the  mate,  with  the  prisoner- 
Dixon,  and  some  others,  but  without  either  the  captain  or  lieu- 
tenant, impressed  one  Anthony  How,  who  never  was  a  mariner, 
but  was  servant  to  a  tobacconist,  and  upon  How  making  some 
resistance,  and  for  that  purpose  drawing  a  knife  which  he  held 
in  his  hand,  Dixon,  with  a  large  walking-stick,  about  four  feet 
long,  and  a  great  knob  at  the  end  of  it,  gave  How  a  violent  blow 
on  the  side  of  his  head,  of  which  he  died  in  about  fourteen  days ; 
it  was  adjudged  murder.  The  capture  and  detention  of  How  were 
considered  as  unlawful  on  two  accounts :  first,  because  neither 
the  captain  nor  lieutenant  were  present,  and  Dixon  was  no  lawful 
officer  for  the  purpose  of  pressing,  nor  an  assistant  to  a  lawful 
officer ;  secondly,  because  How  was  not  a  proper  object  to  be 
impressedi    It  was  lawful,  therefore,  under  these  circumstances, 

1  1  East  P.  C.  812 ;  Wh.  Cr.  L.  7tli  Law,  167.    See  R.  v.  Yaufrhan,  9  B. 

ed.  §  12SS  ;  infra,  §  S53.  &  S.  329 ;  Roscoe's  Cr.  £y.  7th  ed. 

<  Fost.  SIS.  767. 
•  Infra,  §  25S  ;    Clode*s  Militaiy        «  Warder  v.  Bailey,  4  Taunt  77. 

W  198 


§  220.]  HOMICIDE  BT  OFFIGEBS  OF  JUSTICE :  [CHAP.  YD. 

for  How  to  defend  himself ;  and  Dixon's  killing  him,  in  conse- 
quence of  an  nnlawful  capture  and  detention,  was  murder.^ 

If  a  ship's  sentinel  shoot  a  man,  because  he  persists  in  ap- 
proaching the  ship  when  he  has  been  ordered  not  to  do  so,  it  will 
be  murder,  unless  such  an  act  was  necessary  for  the  ship's  safety. 
And  it  will  be  murder,  though  the  sentinel  had  orders  to  prevent 
the  approach  of  any  boats ;  had  ammunition  given  to  him  when 
he  was  put  upon  guard ;  and  acted  under  the  mistaken  apprehen- 
sion that  it  was  his  duty.  The  prisoner  was  sentinel  on  board 
the  AehUlej  when  she  was  paying  off.  The  orders  to  him  from 
the  preceding  sentinel  were  to  keep  off  all  boats',  unless  they  had 
officers  with  uniforms  in  them,  or  unless  the  officer  on  deck 
allow;ed  them  to  approach ;  and  he  received  a  musket,  three 
blank  cartridges,  and  three  balls.  The  boats  pressed,  upon  which 
he  called  repeatedly  on  them  to  keep  off ;  but  one  of  them  per- 
sisted and  came  dose  under  the  ship,  and  he  then  fired  at  a  man 
who  was  in  the  boat  and  killed  him.  It  was  put  to  the  jury  to 
find,  whether  the  sentinel  did  not  fire  under  the  mistaken  appre^ 
hension  that  it  was  his  duty,  and  they  found  that  he  did.  But 
a  case  bemg  reserved,  the  judges  were  unanimous  that  it  was, 
nevertheless,  murder.  They  thought  it,  however,  a  proper  case 
for  a  pardon,  and  further,  they  were  of  opinion,  that  if  the  act 
had  been  necessary  for  the  preservation  of  the  ship,  as  if  the 
deceased  had  been  stirring  up  a  mutiny,  the  sentinel  would  have 
been  justified.^ 

Vn.    WHEN  ACTING  IN  SELF-DEFENCE. 

§  220«  Officer  when  in  danger  of  life  may  kiU  person  charged 
with  misdemeanor  attempting  to  escape.  — Although  an  officer 
must  not  kill  for  an  escape,  where  the  party  is  in  custody  for  a 
misdemeanor,  yet  if  tiie  party  assault  the  officer  with  such  vio- 
lence that  he  has  reasonable  ground  for  believing  his  life  to  be  in 
peril,  he  may  justify  killing  the  party .^  Upon  a  trial  for  murder 
it  appeared  that  the  prisoner,  an  excise  officer,  being  in  the  exe- 
cution of  his  office,  had  seized,  with  the  assistance  of  another 
person^  two  smugglers,  in  the  act  of  landing  whiskey  from  the 
Scottish  shore,  contrary  to  law ;  the  deceased  had*  surrendered 

^  1  East  P.  C.  818.    See  infra,  §       •  State  v.  Anderson,  1  Hill  S.  C. 
258.  8S7. 

8  R.  V.  Thomas,  1  Russ.  on  Gr.  614. 
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himself  quietly  into  the  hands  of  the  prisoner,  but  shortly  after- 
wards, when  the  prisoner  was  off  his  guard,  he  assaulted  him  vio- 
lently  with  an  ash  stick,  which  cut  his  head  severely  in  several 
places,  and  he  lost  much  blood,  and  was  greatly  weakened  in  the 
struggle  which  succeeded ;  the  officer,  fearing  the  deceased  would 
overpower  him,  and  having  no  other  means  of  defending  himself, 
discharged  a  pistol  at  the  deceased's  1^,  in  the  hopes  of  deter- 
ring him  from  any  further  attack,  but  the  discharge  did  not  take 
effect,  and  the  deceased  prepared  to  make  another  assault ;  that, 
seeing  this,  the  prisoner  warned  him  to  keep  off,  telling  him  he 
must  shoot  him  if  he  did  not ;  but  the  deceased  disregarded  the 
warning,  and  rushed  towards  him  to  make  a  fresh  attack ;  that 
he  thereupon  fired  a  second  pistol,  and  killed  him.    Holroyd,  J.,  I 

told  the  jury,  ^*  an  officer  must  not  kill  for  an  escape,  wliere  the 
party  is  in  custody  for  a  misdemeanor ;  but  if  the  prisoner  had 
reasonable  ground  for  believing  himself  to  be  in  peril  of  his  own 
life,  or  of  bodily  harm,  and  no  other  weapon  was  at  hand  to  make 
use  of,  or  if  he  was  rendered  incapable  of  making  use  of  such 
weapon,  by  the  previous  violence  that  he  had  received,  then  he 
was  justified.  If  an  affray  arises,  and  blows  are  received,  and 
weapons  used  in  heat,  and  death  ensues,  although  the  party  may 
have  been  at  the  commencement  in  the  prosecution  of  something 
unlawful,  still  it  would  be  manslaughter  in  the  killer.  In  this 
case  it  is  admitted  that  the  custody  was  lawful.  The  question  is 
whether,  under  all  the  circumstances,  the  deceased  being  in  the 
prosecution  of  an  illegal  act,  and  having  made  the  first  assault, 
the  prisoner  had  such  reasonable  occasion  to  resort  to  a  deadly 
weapon  to  defend  himself,  as  any  reasonable  man  might  fairly 
and  naturally  be  expected  to  resort  to."^ 

1  Forster'B  case,  1  Lewin,  187;  1  Bom.  on  Cr.  648« 
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To  intoDtionAllj  kill  an  oiflcer  of  Jostioe  le- 
gally arresting  is  mnider,  §  296. 
Bat  manBlaoghter  when  aneat  is  illegal,  § 

SS7. 
When  intent  was  not  to  kill  or  serionsly 
hurt,    then    offence    is    maaslanghter, 
thoogfa  arrest  was  legal,  §  228. 
I.  Wbo  havb  AUTHOsmr  to  abbbst, 

§229. 
Constables  and  policemen,  §  280. 
Bailiffs  or  tipstares  in  ciyil  cases,  § 

286. 
Officers  acting  ont  of  jniisdiction,  § 

286. 
Notice,  and  effect  of  want  of  it,  § 

287. 
Ignorance  as  a  defence,  §  24L 
By  whom  a  warrant  may  be  ex*- 

cnted,  $  242. 
How  long  a  wanmnt  continnes  in 

force,  $  248. 
When  process  is  illegal,  §  244. 
Effects  of  illegal  warranto,  §  244. 
Arrest  onder  wrong  name  illegal,  § 

245. 
Ko  statement  of  offence  illegal,  §  246. 
Falsity  of  charge  no  extenuation,  § 

247. 
Warrant  without  seal  void,  §  248. 
Blank  warrant  iUegal,  §  249. 
Informality  not  amoonting  to  irrega- 

larity  no  defence,  §  250. 
Erroneons  belief  in  illegality  no  de- 
fence, §  251. 
Warrant  need  not  be  shown,  §  252. 
When   the  arrest  is  made  without 

warrant,  $  258. 
Statutory  powers  to  arrest  persons 

when  in  commission  of  offence,  { 

254. 
OiBcets  have  power  to  arrest  during 

commission  of  offence,  §  255. 
KilUng  of  officer  arresting  on  reason- 
able suspicion  is  murder,  §  256. 
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What  is  reasonable  suspicion,  §  257. 

Military  and  naval  officers  goremod 
by  the  same  rules,  §  258. 

Prirate  persons  aiding  offioers  enti- 
tled to  protection  as  officers,  §  259. 

So  as  to  private  persons  lawfully  ar- 
resting, §  260. 

Caution  to  be  observed  by  putsuers, 
§261. 

Private  persons  may  interfere  to  pre- 
vent felony,  §  262. 

So  may  arrest  after  indictment  found, 
§268. 

Railway  officers  may  put  offenders 
ont  of  cars,  §  264. 

n.  Ib  what  CA8B8,  §  265. 

In  felonies  arresto  may  be  made  in 
prevention,  §  265. 

And  so  after  commissiott,  on  reason- 
able suspicion,  §  266. 

Arrest  without  warrant  extenuates 
offence,  §  269. 

Ko  power  in  justice  of  the  peace  to 
detain  without  charge,  §  270. 

Arrest  for  breach  of  peace  illegal 
without  ooTptu  dtUcUf  §  271. 

Officers  to  be  protected  in  efforto  to 
quell  rioto,  §  272. 

May  arrest  during  affray,  §  278. 

Notice  may  be  inferentiaUy  shown, 
§274. 

If  affray  be  over,  power  ceases,  §  275. 

Officers  arresting  in  public  houses, 
§276. 

Officers  arresting  in  private  houses, 
§  278. 

Private  persons  interfering  to  quell 
aifrays,  §279. 

Street-walkers  and  vagabonds  cannot 
be  arrested  without  reasonable  sus- 
picion, §  280. 

When  arresto  may  be  made,  §  281. 

IV.   OmCBBS    TAKIBO   OPP08ITB   PABTB, 

§288. 


CHAP.  Vm.]  HOMICIDE  OF  0FFICEB8  OF  JUSTICE. 


[§  226. 


In  saeh  case  kflliog  it  but  mansUuigli- 
ter,  §  283. 

y.    How  ARRESTS  ARX  TO  BX  XADB,  AlTD 
intREIir  OF  BRSAKIHO  DOOB8,  §  284. 


YI.    How  FAR  THIRD    PARTIES    MAT 
BEST,  §  296. 
A.    aiding  B.    when    arrested    is  in 
same  position  as  B.,  §  295. 


§  225.  Murder  to  intentionally  hill  an  officer  legally  arresting. 
—  When  a  party  who  having  authority  to  arrest  or  imprison, 
uses  the  proper  means  on  a  proper  occasion  for  siich  a  purpose, 
and  in  so  doing  is  assaulted  and  killed,  it  will  be  murder  in  all 
concerned  if  the  intent  be  to  kill  or  inifliict  grievous  bodily  hurt. 
Thus,  where  an  affray  had  taken  place,  and  a  quarterly  sergeant 
appeared  and  ordered  the  wranglers  to  desist,  and  on  their  not 
doing  so,  reported  to  the  orderly  sergeant,  who  called  at  the 
room,  and  ordered  the  persons  engaged  to  the  guard-house,  but 
the  prisoner  remained  behind  on  some  pretence  connected  with 
his  clothes,  and  when  the  sergeant  was  temporarily  absent  de- 
clared he  would  be  the  death  of  any  one  who  attempted  to  take 
him  to  the  guard-house,  retired  to  a  comer  of  the  room  where  a 
number  of  unloaded  muskets  had  been  left,  loaded  one,  and  when 
the  sergeant  entered,  with  another,  accosted  him,  ^^  Stand  off ;  if 
you  approach,  I  will  take  your  life."  He  immediately  afterwards 
fired,  and  mortally  wounded  the  sergeant  and  his  companion. 
The  case  depended  on  the  question  whether  or  not  at  the  time 
the  defendant  was  l^ally  liable  to  arrest,  and  the  court,  Story, 
J.,  and  Davis,  J.,  charged  the  jury  that  if  such  was  the  case,  the 
offence  was  murder ;  if  otherwise,  manslaughter.^ 

§  226.  Sir  William  Russell  thus  states  the  law :  Upon  these 
principles  it  may  be  laid  down  as  a  general  rule,  that  where  per^ 
sane  having,  authority  to  drreet  or  imprison^  ueing  the  proper 
means  for  that  purpose^  are  resisted  in  so  doing,  and  killed,  it 
tpUl  be  murder  in  all  who  take  apart  in  su^eh resistance;  for  it  is 
homicide  committed  in  despite  of  the  justice  of  the  kingdom. 
This  rule  is  laid  down  upon  the  supposition  that  resistance  be 
made;  and,  upon  that  supposition,  it  is  conceived  that  it  will 
hold  in  all  cases,  whether  civil  or  criminal ;  for  under  circum- 
stances of  resistance,  in  either  case,  the  persons  having  authority 
to  arrest  or  imprison  may  repel  force  by  force,  and  will  be  justi- 
fied if  death  should  ensue  in  the  struggle ;  while,  on  the  other 

1  U.  S.  V.  Travers,  2  Wheeler's  C.    Tex.  642.    See  Com.  v.  Drew,  4  Mass 
C.  495.    So  also  Angell  v.  State.  86     891. 
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hand,  the  persons  resisting  will  be  guilty  of  murder.^  And  it  has 
been  decided,  that  if  in  any  quarrel,  sudden  or  premeditated,  a 
justice  of  peace,  constable,  or  watchman,  or  even  a  private  per- 
son be  slain  in  endeavoring  to  keep  the  peace  and  suppress  the 
affray,  he  who  kills  him  will  be  guilty  of  murder.^  But  in  such 
case  the  person  slain  must  have  given  notice  of  the  purpose  for 
which  he  came,  by  commandim;  the  parties  in  the  king^s  name  to 
}.eep  the  peace,  or  by  oUierS  dio^iBg  that  it  was  not  his  in- 
tention  to  take  part  in  the  quarrel,  but. to  appease  it;'  unless, 
indeed,  he  were  an  officer  within  his  proper  district,  and  known, 
or  generally  acknowledged,  to  bear  the  office  he  had  assumed.^ 
As  if  A.,  B.,  and  C.  be  in  a  tumult  together,  and  D.,  the  con- 
stable, come  to  appease  the  affray,  and  A.,  knowing  him  to  be 
the  constable,  kill  him,  and  B.  and  C.  not  knowing  him  to  be 
the  constable,  come  in,  and  finding  A.  and  D.  struggling,  assist 
and  abet  A.  in  killing  the  constable,  this  is  murder  in  A.,  bat 
manslaughter  in  B.  and  C.«  Where  a  constable  interferes  in  an 
affray  to  keep  the  peace,  and  is  killed,  such  of  the  persons  con- 
cerned in  killing  him  as  knew  him  to  be  a  constable  are  guilty  of 
murder ;  and  such  as  did  not  know  it,  of  manslaughter  only.^ 

§  227.  But  manslaughter  when  arrest  is  iUegaL  —  If  an  inno- 
cent person  be  indicted  for  a  felony,  and  an  attempt  be  made  to 
arrest  him  for  it,  without  warrant,  and  he  resist  and  kill  the 
party  attempting  to  arrest  him ;  if  the  party  attempting  the 
arrest  were  a  constable  it  is  sud  in  England  ^at  the  killing  is 
murder ;  ^  if  a  private  person,  manslaughter ; '  the  reason  given 
being  that  the  constable  has  authority,  by  law,  to  arrest  in  su<^ 
case,  but  a  private  person  has  not.  The  same  rule  is  applied 
in  all  the  cases  where  a  person  is  arrested,  or  attempted  to  be 
arrested,  upon  a  reasonable  suspicion  of  felony.^  But  if  an  ar- 
rest, under  color  of  legal  authority,  be  ill^ally  attempted,  the 
better  opinion  now  is  that  the  killing  of  the  person  arresting, 
not  in  malice,  but  in  resisting  the  arrest,  is  but  manslaughter.^^ 

1  Fost.  270,  271  ;  1  Hale,  494 ;  8  84,  87,  91 ;  and  see  R.  v.  Ford,  R.  8^ 

Inst  56;  2  Hale,  117,  118.  B.  329;  Drenpan  v.  People,  10  Mich. 

1  Hawk.  P.  C.  c.  81,  a.  4S,  64.  169. 

Fost  272;  infra,  §  287.  *  See  2  Hale,  88,  92. 

1  Hawk.  P.  C.  c.  81,  s.  49,  80.  *  See  Samuel  v.  Payne,  Dong.  859. 

1  Hale,  488.  lo  Com.    v.    Drew,  4    Mass.   891  ; 

1  Hale,  446  ;  1  Russ.  on  Cr.  585.  Tackett  v.  State,  4  Yerg.  892 ;  Koles 

1  Hawk.  c.  28,  sect.  12;  2  Hale,  v.  State,  26  Ala.  81 ;  Toolej'i  case,  2 
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Aad  where  A.  nnlawfally  attempts  to  arrest  B.,  B.  is  justified 
in  resisting ;  and  if  A.  so  presses  B.  as  to  make  it  necessary  for 
him  to  choose  between  submission  and  killing  A.,  then  the  kill- 
ing A.  is  not  even  manslaughter.^  So  if  A.'s  assault  on  B.  has 
mixed  in  it  a  felonious  intent,  then  B.,  if  necessary  to  avert  the 
danger,  may  take  A.'s  life.^ 

§  228.  Where  intent  was  not  to  kill  or  inflict  serious  bodily 
harrn^  then  the  offence  is  but  manslaughter^  though  the  arrest 
was  legal.  —  Thus  in  an  English  case  tried  in  1873  before  Brett, 
J.,^  the  evidence  was  that  the  defendant,  together  with  C,  were 
arrested  and  handcuffed  together  by  a  policeman,  the  charge 
being  larceny,  and  the  proceedings  r^ulfur.  The  policeman  at- 
tempted to  put  the  defendant  in  a  cart,  for  removal  to  the  police 
station.  The  defendant  and  C.  resisted,  struggling  violently ; 
and  the  policeman  called  in  aid  and  finally  threw  the  prisoners 
on  the  ground,  and  kept  them  down,  and  sent  for  a  rope  to  tie 
them.  The  policeman,  however,  sent  away  the  rope,  saying  that 
if  the  men  would  go  quietly,  they  should  get  up.  They  got  up, 
but  said  they  would  not  go  in  the  cart,  and  the  policeman  then 
called  on  D.,  the  deceased  man,  to  aid  and  assist  in  taking  them 
away,  which  he  accordingly  was  about  to  do.  He  clapped  the 
men  on  the  shoulders,  and  told  them  to  go  quietly,  as  it  would 
be  a  great  deal  better  for  them.  Porter  said  angrily  to  him : 
^  What  have  you  to  do  with  it  ?  "  Then  he  or  the  other  man 
kicked  him  violently  in  the  abdomen.  The  man  at  once  fell 
backwards.  G.,  the  chief  witness  on  this  point,  admitted  that 
at  the  time  when  he  was  b^ore  the  magistrates  he  was  not  per- 
tain which  of  the  men  gave  the  kick,  but  now  he  swore  it  was 
Porter,  and  so  did  the  policeman,  who  also  said  '^  he  kicked  de- 
liberately." Ultimately  the  men  were  thrown  down,  again  Por- 
ter's legs  were  tied,  and  the  two  men  were  put  into  the  cart  to- 
gether and  taken  off  to  the  station.  It  was  not  supposed  at  the 
time  that  the  man  had  sustained  any  injury  from  the  kick,  but 

Ld.  Baym.  814 ;  R.  v.  Phelps,  1  C.  &  ^  State  v.  Otiver,  3  Houston,  604. 

M.  180 ;  5.  C.  8  Mood.  C.  C.  240 ;  B.  See  this  question  discussed  in  princi- 

V.  Patience,   7   C.   &  P.  775  ;  R.  v.  pie  in  Whart.  Cr.  L.  7th  ed.  §  1288- 

Thompson,  1  Moody  C.  C.  80;  Com.  1292. 

V.  Carey,  12   Cpsh.  546;  Roberts  v,  2  Supra,  §  220. 

Sute,  14  Mo.  146 ;  Galvin  v.  State,  6  •  R.  v.  Porter,  18  Cox  C.  C.  444  •, 

Gold  291;  State  v.  OliTer,  2  Hoost.  1  Green's  C.  R.  155. 

605.  ' 
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in  two  or  three  days  he  died,  and  a  post  mortem  examination 
showed  mortification  of  the  bowels  caused  by  the  kick.  The  de- 
fence was  that  it  was  uncertaiA  which  of  the  men  inflicted  the 
kick,  and  that  as  it  was  inflicted  in  a  scuffle,  it  was  only  a  case 
of  manslaughter.  No  point  was  made  as  to  the  putting  on  of 
the  handcuffs  being  illegal,  and  except  as  showing  that  it  might 
haye  irritated  the  prisoner,  it  was  not  relied  upon ;  and  it  will 
be  observed  that  the  deceased  man  was  no  party  to  it.  Brett, 
J.,  charged  the  jury  that  ^^  the  men  had  been  given  into  custody 
of  a  police  constable,  who  had  legal  authority  to  take  them  into 
custody  and  to  call  upon  others  to  assist  him,  and  they  had  no 
right  to  resist  him,  and  in  resisting  him  they  were  doing  what 
was  illegal.  He  directed  them  distinctly  that  if  the  prisoner 
kicked  the  man,  intending  to  inflict  grievous  harm,  and  death 
ensued  tfoia  it,  he  was  guilty  of  murder.  He  directed  them 
further  that  if  the  prisoner  inflicted  the  kick  in  resistance  of  his 
lawful  arrest,  even  although  he  did  not  intend  to  inflict  grievous 
injury,  he  was  equally  guilty  of  murder.  But  if,  in  the  course 
of  the  struggle,  he  kicked  the  man,  not  intending  to  kick  him, 
then  he  was  only  guilty  of  manslaughter.  The  questions  for  the 
jury,  therefore,  wei'e  whether  the  prisoner  inflicted  the  kick  wil- 
fully, and  intending  to  inflict  grievous  injury,  or  intending  to  re- 
sist ftrrest,  or  whether  it  was  only  accidental  in  the  course  of  the 
scuffle.  The  deceased  man  was  entitled  to  the  same  protection 
as  the  police  constable  himself.  If  the  jury  believed  the  police 
constable,  the  prisoner  was  clearly  guilty  of  murder,  for  the 
polii^man  swore  that  he  ^  kicked  him  deliberately.'  If  he  in- 
tended to  kick  the  man,  it  was  hardly  possible  but  that  he  did 
it  intending  at  all  events  to  resist  arrest.  The  question  really 
came  to  this  —  whether  the  prisoner  really  intended  to  kick  the 
man,  for  it  was  hardly  possible  that  he  could  have  intended  to 
kick  him,  unless  he  had  one  or  other  of  these  criminal  intents, 
and  in  either  case  he  was  guilty  of  murder.  If,  however,  they 
thought  that  the  kick  was  accidental,  in  the  course  of  a  wild 
struggle,  then  he  would  be  guilty  only  of  manslaughter."  The 
defendant  was  convicted  of  manslaughter ;  and  the  learned  judge, 
in  passing  sentence,  noticed  the  fact  that  the  struggle  had  not 
arisen  in  the  resistance  to  the  handcuffing.  No  doubt,  to  have 
unnecessarily  handcuffed  the  defendant  was  illegal,  and  would, 
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if  the  homicide  had  occurred  in  resisting  this  cruelty,  have  it- 
self reduced  the  grade  to  manslaughter.^ 

§  229.  The  subject  matter  of  this  chapter  will  be  further  con- 
sidered under  the  following  heads :  — 

I.  Who  have  authority  to  arrest. 
1st.  Officers  of  justice. 

1.  Constables  and  policemen. 

2.  Bailiffs  and  tipstaves  in  civil  matters. 
8.  Officer  acting  out  of  jurisdiction. 

4.  Notice,  what  constitutes,  and  effect  of  want  of  it. 

5.  By  whom  a  warrant  may  be  executed. 

6.  How  long  a  warrant  continues  in  force. 

7.  When  process  is  illegal. 

8.  When  arrest  is  made  without  any  warrant. 
2d.  Ship's  officers. 

8d.  Private  persons. 
4th.  Railway  officers. 
11.  In  what  cases. 
1st.  Felonies. 
2d.  Misdemeanors. 
8d.  Affrays. 
4th.  Street-walkers,  vagrants,  &c. 

III.  When  the  arrest  may  be  made* 

IV.  Officers  taking  opposite  parts. 

V.  How  arrest  may  be  made,  and  herein  of  breaking  open  doors. 
VI.  How  far  third  parties  may  resist. 

L  WHO  HAVE  AUTHORITY  TO  ARREST. 

1st.   Officers  of  Justice. 
1.  Con»tabU$  and  policemen, 

§  230.  The  general  rule  in  respect  to  constables  and  other 
peace  officers  is  thus  stated  by  Sir  W.  Russell :  Ministers  of  jus- 
tice, as  bailiffs,  constables,  watchmen,  &c.,  while  in  the  execution 
of  their  offices,  are  under  the  peculiar  protection  of  the  law,  —  a 
protection  founded  in  wisdom  and  equity,  and  in  every  principle 
of  political  equity ;  for  without  it  the  public  tranquillity  cannot 
possibly  be  maintained,  or  private  property  secured ;  nor  in  the 
ordinary  course  of  things  will  offenders  of  any  kind  be  amenable 
to  justice.     For  these  reasons  the  killing  of  officers  so  employed 

^  See  France  p.  Wright,  1  M.  &  G.  731. 
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has  been  deemed  murder  of  malice  prepense,  as  being  an  outarage 
wilfully  committed  in  defiance  of  the  justice  of  the  kingdom.  If, 
therefore,  upon  an  affray,  the  constable,  and  others  in  his  assist- 
ance, come  to  suppress  the  affray  and  preserye  the  peace,  and  in 
executing  their  office  the  constable  or  any  of  his  assistants  is 
killed,  it  is  murder  in  law,  although  the  murderer  knew  not  the 
party  that  was  killed,  and  although  the  affray  was  sudden,  be- 
cause the  constable  and  his  assistants  came  by  authority  of  law  to 
keep  the  peace,  and  prevent  the  danger  which  might  ensue  by 
the  breach  of  it ;  and  therefore  the  law  will  adjudge  it  murder, 
and  that  the  murderer  had  malice  prepense,  because  he  set  him- 
self against  the  justice  of  the  realm :  so  if  the  sheriff,  or  any  of 
his  bailiffs  or  other  officers,  is  killed  in  executing  the  process  of 
the  law,  or  in  doing  their  duty,  it  is  murder  ;  the  same  is  the- law 
as  to  a  watchman  who  is  killed  in  the  execution  of  his  office.^ 
This  rule  is  not  confined  to  the  instant  the  officer  is  upon  the 
spot,  and  at  the  scene  of  action,  engaged  in  the  business  that 
brought  him  thither ;  for  he  is  under  the  same  protection  of  the 
law  eundOf  morando^  et  redeundo;  and  therefore,  if  he  come  to 
do  his  office,  and  meeting  with  great  opposition,  retire,  and  be 
killed  in  the  retreat,  this  will  amount  to  murder ;  as  he  went  in 
obedience  to  the  law  and  in  the  execution  of  his  office,  and  his 
retreat  was  necessary  in  order  to  avoid  the  danger  by  which  he 
was  threatened.  And,  upon  the  same  principle,  if  he  meet  with 
opposition  by  the  way,  and  be  killed  before  he  come  to  the  place, 
such  opposition  being  intended  to  prevent  his  doing  his  duty 
(which  is  a  fact  to  be  collected  from  circumstances  appearing  in 
evidence),  this  likewise  will  amount  to  murder.' 

§  231.  A  constable  who  had  verbal  orders  from  the  magistrates 
to  apprehend  all  thimble-riggers,  attempted  to  apprehend  the  de- 
fendant and  his  companions,  who  were  playing  at  thimble-rig  in  a 
public  fair,  and  succeeded  in  apprehending  one  of  his  companions, 
whom  the  defendant  rescued,  and  afterwards,  in  the  evening,  see- 
ing the  defendant  in  a  public  house,  endeavored  to  apprehend  him, 
telling  him  that  he  did  so  for  what  he  had  been  doing  in  the  fair ; 
the  defendant  escaped  into  a  privy,  and  the  constable,  calling  oth- 
ers to  his  assistance,  broke  open  the  privy  and  attempted  to  ap- 

^  1  Rass.  on  Cr.  4th  ed.  799  ei  $eq, ;  Drew,  4  Mass.  791 ;  U.  8.  v.  TlniTdrs, 
1  Hale,  456,  460.  2  Wheeler's  C.  C.  509. 

9  Foci.  808-9.     See  also  Ck>iii.  v. 
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prebend  the  prisoner,  who  stabbed  one  of  the  party ;  it  was  held 
that  the  constable  had  an  authority  to  apprehend  tiie  defendant.^ 

§  232.  In  another  case,  where  the  defendant  took  his  tools 
and  left  his  work,  saying  that  he  would  do  for  any  bloody  con- 
stable that  offered  to  stop  him,  and  his  master  applied  to  a  con- 
stable to  take  the  defendant,  but  made  no  charge  against  the 
defendant,  and  the  master  and  the  constable  followed  the  defend- 
ant, and  found  him  in  a  public  privy,  as  if  he  had  occasion  there, 
and  the  master  said :  ^^  This  is  the  man,  I  give  you  charge  of 
him  ;  "  upon  which  the  constable  said :  *^  Tour  master  gives  you 
in  charge  of  me ;  you  must  go  with  me  ;  "  and  the  defendant  im- 
mediately stabbed  the  constable ;  it  was  holden  by  a  majority  of 
the  judges,  that,  as  the  actual  arrest  would  have  been  iU^al,  the 
attempt  to  arrest,  when  the  defendant  was  in  such  a  situation 
that  he  could  not  get  away,  and  when  the  waiting  to  give  notice 
might  have  enabled  the  constable  to  make  the  arrest,  was  such  a 
provocation  as  reduced  the  offence  to  manslaughter  only.^ 

§  288.  A  policeman  or  other  officer  appointed  by  the  munic- 
ipal authority  for  the  preservation  of  order  and  the  prevention 
of  crime,  is  entitled  to  the  same  protection  which  we  have  just 
stated  to  belong  to  a  constable.  Thus,  where  a  policeman  saw 
the  prisoner  playing  the  bagpipes  in  the  street  at  half-past  eleven 
o'clock  at  night,  by  which  he  collected  a  large  crowd  round  him, 
among  whom  were  prostitutes  and  tiiieves,  and  the  poUceman 
told  him  he  could  not  be  allowed  to  play  at  that  time  of  night, 
and  he  must  go  on,  but  he  said  he  would  be  damned  if  he  would, 
and  the  policeman  took  hold  of  him  by  the  shoulder,  and  slightly 
pushed  him,  on  which  the  prisoner  wounded  him  with  a  razor ; 
it  was  held,  that  if  the  prisoner  was  collecting  a  crowd  of  per- 
sons at  that  time  of  night,  and  the  policeman  desired  him  to  go 
on,  and  laid  his  hand  upon  his  shoulder  with  that  view  only,  he 
did  not  exceed  his  duty,  and  if  the  prisoner  then  wounded  him, 
it  would  have  been  murder  if  he  had  died ;  but  if  the  policeman 
gave  the  prisoner  a  blow  and  knocked  him  down,  he  was  not  jus- 
tified in  so  doing.^ 

§  284.  And  so  where  a  policeman  between  eleven  and  twelve 
o^dock  at  night,  was  called  upon  to  clear  a  beer-house,  which  he 

^  R.  V.  Gardner,  1  Mood.  C.  C.  890.        *  R.  v.  Hagan,  8  C.  &  P.  167  —  Bol- 

'  R.  o.  Thompson,  1  Mood.  C.  C.     land,  B.,  and  Coltman,  J.     See  R.  v. 

IS ;  infra,  {  256.  Porter,  12  Cox  C.  C.  444 ;  snpra,  §  228. 
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did,  and  then  went  into  the  street  where  the  prisoner  and  many 
others  were  standing  near  the  door,  when  the  prisoner  refused  to 
go  home,  and  used  very  abusive  and  violent  language,  and  the 
policeman  laid  his  hand  on  his  shoulder  gently,  and  told  hun  to 
go  away,  on  which  the  prisoner  immediately  stabbed  hijn  with  a 
knife  in  the  throat ;  it  was  held  that  if  the  policeman  had  died 
this  would  have  been  murder,  for  if  a  policeman  had  heard  any 
noise  in  the  beer-house  at  such  a  time  of  night,  he  would  have 
acted,  within  the  line  of  his  duty  if  he  had  gone  in  and  insisted 
that  the  house  should  be  cleared ;  and  much  more  so,  if  he  was 
required  by  the  landlady  ;  and  after  that  was  done,  if  a  knot  of 
people  remained  in  the  street,  and  the  crowd  increased  in  con- 
sequence of  their  attention  being  drawn  to  the  clearing  of  the 
house,  and  if  anything  was  saying  or  doing  likely  to  lead  to  a 
breach  of  the  peace,  the  policeman  was  not  only  bound  to  inter* 
fere,  but  it  would  have  been  a  breach  of  his  duty  if  he  had  not 
done  so ;  and  if,  in  so  doing,  he  ordered  the  people  to  go  away^ 
and  any  one  was  unwilling,  and  defied  the  policeman,  and  used 
threatening  language,  the  policeman  was  perfectly  justified  in 
insisting  upon  that  person  going  off ;  and  if  he  hiid  warned  him 
several  times,  and  he  would  not  go  away,  and  used  threatening 
language  if  any  one  ventured  to  touch  him,  the  poUceman  was 
entirely  justified  in  using  a  degree  of  violence  to  push  him  from 
the  place  in  order  to  get  him  to  go  home ;  and,  therefore,  any- 
thing that  he  did  would  not  be  in  the  nature  of  an  assault,  but 
would  be  an  act  in  the  discharge  of  his  duty,  and,  therefore,  any 
blow  that  was  given  afterwards  with  a  cutthig  instrument  would 
be  precisely  the  same  as  if  it  had  been  given  without  anything 
being  done  by  the  policeman.^ 

2.  BaUiffi  or  tipstaves  in  civil  cases. 
§  235.  As  a  general  rule,  in  this  class  of  cases,  though  an  offi- 
cer may  repel  force  by  force,  where  his  authority  to  arrest  or  im- 
prison is  resisted,  and  may  do  this  to  the  last  extremity  in  cases 
of  reasonable  necessity ;  yet,  if  the  party  against  whom  the  pro- 
cess has  issued  fly  from  the  officer  endeavoring  to  arrest  him, 
or  if  he  fly  after  an  arrest  actually  made,  or  out  of  custody,  in 
execution  for  debt,  the  officer  has  no  authority  to  kill  him, 
though  he  cannot  overtake  or  secure  him  by  any  other  means.^ 

1  R.  V.  Hems,  7  C.  &  P.  312— Wil-        ^  1  Hale,  481 ;  Post.  279 ;  Sute  v. 
liams,  J.  Moore,  89  Conn.  244. 
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In  the  case  of  a  private  or  special  bailiffs  either  it  must  appear 
that  the  party  knew  that  he  was  such  officer,  as  where  the  party 
said,  ^^  Stand  off,  I  know  you  well  enoogh;  come  at  your  peril ; " 
or  that  there  was  some  such  notification  thereof  that  the  party 
might  have  known  it,  as  by  saying,  ^^  I  arrest  you."  These 
words,  or  words  to  the  like  effect,  give  sufficient  notice ;  and  if 
the  person  using  them  be  a  bailiff,  and  have  a  warrant,  the  kill- 
ing of  such  officer  will  be  murder.  A  private  bailiff  ought  also 
to  show  the  warrant  upon  which  he  acts,  if  it  is  demanded ;  and 
with  respect  to  the  writ  or  process  against  the  party,  both  the 
public  and  private  bailiff,  in  case  the  party  submit  to  the  arrest 
and  make  the  demand,  are  bound  to  show  at  whose  suit,  and  for 
what  cause  the  arrest  is  made,  out  of  what  court  the  process  is- 
sues, and  when  and  where  returnable.^  In  no  case,  however,  is 
he  required  to  part  with  the  warrant  out  of  his  own  possession, 
for  that  is  his  justification.^ 

It  is  dear,  also,  that  the  authority  of  an  officer,  in  civil  cases, 
must  be  regulated  and  limited  by  the  writ  or  process  which  he  is 
empowered  to  execute,  and  by  the  extent  of  the  district  in  which 
he  is  privileged  to  act.  It  is  only  in  the  character  of  officer  that 
he  can  proceed  to  arrest  or  imprison,  as  no  private  person  can  of 
his  own  authority  arrest  in  civil  suits.'  As  will  presently  be  seen 
more  fully,  where  he  proceeds  irr^ularly,  and  exceeds  the  limits 
of  his  authority,  the  law  gives  him  no  protection  in  that  excess ; 
and  if  he  be  killed,  the  offence  will  amount  to  no  more  than  man- 
slaughter in  the  person  whose  liberty  is  so  invaded.^  He  should 
be  careful,  therefore,  to  execute  process  only  within  the  jurisdic- 
tion of  the  court  from  whence  it  issues  ;  as,  if  it  be  executed  out 
of  such  jurisdiction,  the  killing  the  officer  attempting  to  enforce 
the  execution  of  it  will  be  only  manslaughter.^  But  if  the  pro- 
cess be  executed  within  the  jurisdiction  of  the  court  or  magistrate 
from  whence  it  issued,  it  will  be  sufficient,  though  it  be  executed 
out  of  the  vill  of  the  constable,  provided  it  be  directed  to  a  par- 
ticular constable  by  name,  or  even  by  his  name  of  office.^ 

1  1  H»le,  458,  oote  ($r)  ;  6  Co.  54  s ;         *  Fost  812. 
9  Co.  69  s;  infra,  §  252.  *  1  Hale,  458;   1  East  P.  C.  814. 

s  1  East  P.  C.  c.  5,  8.  88,  p.  819.        See  supra,  {  228 ;  infra,  {  244. 
>  1  Hawk.  P.  C.  c.  28,  s.  19.  M  Hale,  459. 
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8.  Officer  <icHng  mU  of  jurisdiction, 

§  236.  As  is  stated  by  Sir  William  Russell,^  the  party  taking 
upon  himself  to  execute  process,  whether  by  writ  or  warrant, 
must  be  a  legal  officer  for  that  purpose,  or  his  assistant ;  and  if 
an  officer  make  an  arrest  out  of  his  proper  district,  or  have  no 
warrant  or  authority  at  all,  or  if  he  execute  process  out  of  the 
jurisdiction  of  the  court  from  whence  it  issues,  he  will  not  be 
y  considered  as  a  l^al  officer  entitled  to  the  special  protection  of 

the  law ;  and  therefore  if  a  struggle  ensue  with  the  party  in- 
jured,  and  such  officer  be  killed,  the  crime  will  be  only  man- 
slaughter.^ And  it  has  been  ruled  that  homicide  committed 
upon  a  bailiff,  attempting  to  execute  a  writ  within  an  exdusive 
liberty,  such  writ  not  haying  a  nan-^mUtta*  clause,  will  not 
amount  to  murder.'  It  has  been  held  that  if  the  constable  of 
the  vill  of  A.  come  into  the  yill  of  B.  to  suppress  some  disorder, 
and  in  the  tumult  the  constable  be  kiUed  in  the  TiU  of  B.,  this 
will  be  only  manslaughter,  because  he  had  no  authority  in  B.  as 
constable.^  But  it  was  considered,  that  if  the  constable  of  the 
yiU  of  A.  had  a  particular  precept  from  a  justice  of  peace  di- 
rected to  him  by  name,  or  by  his  name  of  office  as  constable  of 
A.,  to  suppress  a  riot  in  the  vill  of  B.,  or  to  apprehend  a  person 
in  the  tIU  of  B.  for  some  misdemeanor  within  the  jurisdiction 
and  conusance  of  the  justice  of  the  peace,  and  in  pursuance  of 
that  warrant  he  went  to  arrest  the  party  in  B.,  and  in  exe- 
cuting his  warrant  was  killed  in  B.,  this  amounted  to  murder. 
Under  the  former  English  practice,  where  a  warrant  was  di- 
rected ^^  to  C.  S.,  one  of  the  collectors  of  the  parish  of  W.,  the 
constables  of  the  said  parish,  and  all  others  his  majesty's  offi- 
cers," to  levy  a  distress,  it  was  held  that  the  constable  of  W, 
had  no  authority  to  execute  it  out  of  the  parish  of  W., — the  rule 
of  law  being,  that  where  a  warrant  is  directed  to  officers  as  in- 
dividusJs,  or  to  individuals  who  are  not  officers,  they  may  exe* 
cute  it  anywhere  within  the  extent  of  the  magistrate's  jurisdic- 
tion ;  but  where  it  is  directed  to  men  by  the  name  of  their  office, 
it  is  confined  to  the  districts  in  which  they  are  officers.  But 
the  law  in  England  as  to  the  latter  point  was  altered  by  the  6 
Geo.  4,  c.  18,  reenacted  by  11  &  12  Vict.  c.  42,  s.  10,  which  re- 

^  1  Rass.  on  Cr.  58i-59S;  1  Hale,        *  1  Rum.  on  Or.  4th  ed.  614. 
467-9 ;  1  East  F.  C.  c.  fi,  8.  80»  p.  312,        *  R.  t;.  Mead  et  al.  S  Stark.  206. 
814.  *  1  Hale,  469. 
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cites  that  warrants  addressed  to  constables,  headboroitghs,  tith- 
ing-men,  borsholders,  or  other  peace  officers  of  parishes,  town- 
ships, hamlets,  or  places,  in  their  characters  of  and  as  constables, 
headboroughs,  tithing-men,  borsholders,  or  other  peace  officers  of 
such  respective  parishes,  townships,  hamlets,  or  pUices,  cannot  be 
lawfully  executed  by  them  out  of  the  precincts  thereof  respec- 
tively, whereby  means  are  afforded  to  criminals  and  others  of 
escaping  from  justice ;  and  then  for  remedy  thereof  enacts, 
^^that  it  shall  and  may  be  lawful  to  and  for  each  and  every 
constable,  and  to  and  for  each  and  every  headborough,  tithing- 
man,  borsholder,  or  other  peace  officer,  for  every  parish,  town- 
ship, hamlet,  or  place,  to  execute  any  warrant  or  warrants  of 
any  justice  or  justices  of  the  peace,  or  of  any  magistrate  or  mag- 
istrates, within  any  parish,  township,  hamlet,  or  place,  situate,  ' 
lying,  or  being  witibin  that  jurisdiction  for  which  such  justice  or 
justices,  ms^strate  or  magistrates  shall  have  acted  when  grant- 
ing such  warrant  or  warrants,  or  when  backing  or  indorsing^  any 
2h  wammt  or  wartante,  in  ^ach  and  the  like  nuumer  as  if  aach 
warrant  or  warrants  had  been  addressed  to  such  constable,  head- 
borough,  tithing^man,  borsholder,  or  other  peace  officer  specially, 
by  his  name  or  names,  and  notwithstanding  the  parish,  town- 
ship, hamlet,  or  place,  in  which  such  warrant  or  warrants  shall 
be  executed  shall  not  be  the  parish,  township,  hamlet,  or  place 
for  which  he  shall  be  constable,  headborough,  tithing-man,  or 
borsholder,  or  other  peace  officer ;  provided  that  the  same  be 
within  the  jurisdiction  of  the  justice  or  justices,  magistrate  or 
magbtrates,  so  granting  such  warrant  or  warrants,  or  within  the 
jurisdiction  of  the  justice  or  justices,  magistrate  or  magistrates, 
by  whom  any  such  warrant-  or  warrants  shall  be  backed  or  in- 
dorsed.'* This  statute  has  been  ruled  not  to  extend  to  the  war- 
rant  of  a  judge  of  the  king's  bendi,  but  only  to  the  warrants  of 
persons  having  authority  as  justices  of  the  peace  within  the  lim- 
ited jurisdictions  therein  expressed.^  It  may  be  observed,  that 
if  a  warrant  be  directed  to  several  persons,  any  of  them  may  ex- 
ecute it.^ 

4.  Nottee^  what  carutUtUei^  and  effect  of  want  ofiL* 

§  287.  Where  a  party  is  apprehended  in  the  commission  of  an 

1  See  1  Ru8S.  616 ;    Gladwell   v.       *  1  Hale,  452. 
BUke,  5  Tjmr.   1S6 ;   fVeegard  0.        '  See,  m  to  proof  of  notice,  infra, 
Barnes,  7  £xc.  B.  827.  {  274. 
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offence,  or  upon  fresh  pursuit  afterwards,  notice  is  not  necessary, 
because  he  must  know  the  rea^n  why  he  is  apprehended.  Thus, 
upon  an  indictment  for  maliciously  wounding,  it  appeared  that 
the  assistant  to  the  head  keeper  of  Sir  R.  S.  went  with  five  or 
six  assistants  towards  a  covert  of  Sir  R.  S.,  where  they  heard 
guns;  they  then  went  towards  the  place,  and  rushed  in  at  the 
poachers  to  take  them ;  the  prosecutor  saw  six  persons  in  the 
wood,  and  he  ran  after  th6m ;  they  got  into  a  field  about  six  yards 
off  ;  they  then  ranged  themselves  in  a  row,  the  prosecutor  being 
five  or  six  yards  from  them,  on  the  edge  of  the  plantation,  and 
he  heard  one  of  them  say,  ^'  The  first  man  that  comes  out  I  '11  be 
d— — d  if  I  don't  shoot  him,"  upon  which  the  prosecutor  drew 
his  pistol,  cocked  it,  and  ran  out ;  they  all  ran  away  ixygether ; 
the  prosecutor  followed  them,  and  when  they  had  run  about  fifty 
yards  they  stood ;  they  all  turned  round ;  one  of  them  shot  at 
the  prosecutor  who  was  running  to  him;  the  prosecutor  was 
wounded ;  the  men  said  nothing  to  the  prosecutor  before  he  was 
shot,  nor  he  to  them ;  it  was  objected  that,  inasmuch  as  the  pros- 
ecutor's authority  to  apprehend  them  was  derived  from  the  act 
creating  the  offence,  it  was  incumbent  upon  him  to  give  notice 
to  them ;  the  objection  was  overruled ;  and  upon  a  case  reserved, 
the  judges  were  of  opinion  that  the  circumstances  constituted 
sufficient  notice.^  So  where  a  servant  of  Sir  T.  W.  was  out  with 
his  game-keeper  at  night,  and  they  heard  two  guns  fired,  and  went 
towards  the  place,  and  got  into  a  covert,  and  saw  some  men  there 
who  ran  away,  and  the  servant  pursued  them,  and  got  dose  up 
to  one  of  them,  and  made  a  catch  at  his  legs,  and  was  immedi- 
ately shot  through  the  side ;  Parke,  B.,  said :  ^^  Where  parties 
find  poachers  in  a  wood,  they  need  not  give  any  intimation  by 
words  that  they  are  game-keepers,  or  that  they  come  to  appre- 
hend ;  the  circumstances  are  sufficient  notice.  What  can  a  per- 
son poaching  in  a  wood  suppose  when  he  sees  another  at  his 
heels?  "2 

§  288.  So  in  another  indictment  for  the  same  offence,  it  ap- 
peared that  two  persons  heard  a  noise  in  a  board-house,  near 
midnight,  and  saw  the  prisoner  inside  the  board-house,  and  heard 
a  noise  among  the  boards,  and  heard  the  prisoner  say,  ^^  Bring 

^  B.  «.   Psxne,  1  M.   C.    C.    R.  *  R.  v.  Dsvis,  7  C.  &  P.  785^ 

878.    See  R  v.  Fraser,  R  &  M.  C.  C.  Psrke,  B.    See  R.  v.  Taylor,  7  C.  & 

B.  419.  F.  266  —  Yaaghan,  J. 
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that  board ; "  on  which  the  persons  went  for  the  owner,  who 
came  in  a  quarter  of  an  hour,  when  no  one  was  found  in  the 
board-house ;  but  two  planks  had  been  removed  to  a  part  of  the 
board-house  nearer  the  door,  and  after  searching  in  several  places 
they  found  the  prisoner  in  the  garden  of  another  person,  crouched 
down  imder  a  tree,  with  a  drawn  sword  in  his  hand,  and  being 
asked  twice  what  he  did  there,  he  made  no  answer,  and  then 
started  off,  but  was  pursued  and  caught  hold  of  by  one  of  the 
persons,  whom  he  compelled  to  leave  his  hold ;  he  then  fell  over 
something,  and  the  others  came  up,  and  he  then  attempted  to  get 
away,  but  was  prevented  by  some  paling,  and  he  then  turned 
round  and  wounded  the  owner  of  the  boards ;  it  was  held,  on  a 
case  reserved,  that  the  circumstances  of  the  case  told  him  why  he 
was  apprehended,  and  that  it  was  not  necessary  to  tell  him  what 
he  must  have  known.^ 

§  239.  If  a  minister  of  justice  be  present  at  a  riot  or  affray 
within  his  district,  and  in  order  to  keep  the  peace  produce  his 
staff  of  office,  or  any  other  known  ensign  of  authority,  in  the 
daytime  when  it  can  be  seen,  it  is  conceived  that  this  will  be  a 
sufBcient  notification  of  the  intent  with  which  he  interposes ;  and 
that,  if  resistance  be  made  after  this  notification,  and  he  or  any  of 
his  assistants  be  killed,  it  will  be  murder  in  every  one  who  joined 
in  such  resistance.'  For  it  seems  that  in  the  case  of  a  public 
bailiff,  a  baliff  juratus  et  cognituB^  acting  in  his  own  district,  his 
authority  is  considered  as  a  matter  of  notoriety ;  and  upon  this 
ground,  though  the  warrant  by  which  he  was  constituted  bailiff 
be  demanded,  he  need  not  show  it ;  and  it  is  sufficient,  if  he  notify 
that  he  is  the  constable,  and  arrest  in  the  king's  name.^  And  this 
kind  of  notification  by  implication  of  law  will  hold  also  in  cases 
where  public  officers,  having  warrants,  directed  to  them  as  such, 
to  execute,  are  resisted  and  killed  in  the  attempt.^  Thus,  where 
a  warrant  had  been  granted  against  the  prisoner  by  a  justice  of 
peace  for  an  assault,  and  directed  to  the  comtahle  of  Patti»hal, 
and  delivered  by  the  person  who  had  obtained  it  to  the  deceased, 
to  execute,  as  constable  of  the  parish,  and  it  appeared  that  the 
deceased  went  to  the  prisoner's  house  in  the  daytime  to  execute 

1  R.  V.  Howarih,  1  M.  C.  C.  R.        *  Fost.  811. 
20?  ;  1  Rttfls.  on  Cr.  608.     See  R.  o.        *  1  Hale,  588. 
Woolmer,  1  M.  C.  C.  R.  834 ;  1  Ross.        *  1  Hale  P.  C.  c.  5, 8.  81,  p.  815. 
CD  Cr.  598. 
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the  warrant,  had  his  constable's  staff  with  him,  and  gave  notice 
of  his  business,  and  further  that  he  had  before  acted  as  constable 
of  the  parish,  and  was  generally  known  as  such ;  it  was  deter- 
mined that  this  was  sufficient  evidence  and  notification  of  the 
deceased  being  constable,  although  there  were  no  proof  of  hb  ap- 
pointment, or  of  his  being  sworn  into  the  office.^  So  in  the  Sis- 
singhurst  House  case,^  it  was  resolved  that  there  was  sufficient 
•  notice  that  it  was  the  constable  before  the  man  was  killed :  1. 
Because  he  was  constable  of  the  same  vill ;  2.  Because  he  noti- 
fied his  business  at  the  door  before  the  assault,  viz.,  that  he  came 
with  the  justice's  warrant;  8.  Because,  after  his  retreat,  and 
before  the  man  was  slain,  he  commanded  the  peace ;  and,  not- 
withstanding, the  rioters  fell  on  and  killed  the  party. 

§  240.  If  a  constable  command  the  peace,^  or  show  his  staff  of 
office,^  this,  it  seems,  is  a  sufficient  intimation  of  his  authority. 
In  such  a  case  it  is  not  necessary  to  prove  the  deceased's  appoint- 
ment as  constable  ;  proof  that  he  was  accustomed  to  act  as  con- 
stable is  sufficient.^  Where  he  shows  his  warrant,^  or  where  it 
appears  that  he  is  known  to  the  defendant  as  an  officer ;  as  for 
instance,  when  the  defendant  said :  ^^  Stand  off ;  I  know  you  well 
enough  ;  come  at  your  peril,"  ^  if,  after  this,  the  officer  be  killed, 
it  will  be  murder.  If  the  constable  interfere  to  prevent  an  affray 
within  his  own  vill,  if  he  be  killed  by  one  of  the  inhabitants,  or 
other  person,  who  knows  him  to  be  the  constable,  it  will  be  mur- 
der ;  if  by  a  stranger  who  does  not  know  him,  it  is  manslaughter. 
So,  if  one  of  several  know  him  to  be  a  constable,  it  will  be  mur- 
der in  him,  manslaughter  in  tHe  rest.^  Where  a  bailiff  rushed 
into  a  gentleman's  bedchamber  early  in  the  morning,  without 
giving  the  slightest  intimation,  of  his  business,  and  the  gentle- 
man, not  knowing  him,  in  the  impulse  of  the  moment,  wounded 
him  with  his  sword  and  killed  him,  this  was*  holden  to  be  man- 
slaughter.^ 

§  241.  Ignorance  a%  a  d^ence.  —  If  the  defendant,  being  placed 
in  a  position  in  which  his  life  is  imperilled,  slay  an  officer  of  whose 

1  East  F.  C.  c.  5,  s.  81,  p.  816.  •  1  Hale,  461. 

s  1  Hale,  492,  493.  ^  B.  v.  Pew,  Cro.  Car.  188. 

>  1  Hale,  461.  >  1  Hale,  488. 

«  Fo8t.811.  •  1  Hale,  470. 

»  1  Eaat  P.  C.  315  ;  Whart  C.  L. 
§  615,  713. 
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official  character  he  has  no  notice,  this  is  homicide  in  self  defence, 
if  the  killing  was  apparently  necessary  to  save  the  defendant's 
life ;  nor  does  it  matter  that  the  officer  was  legally  seeking  to 
arrest  the  defendant,  the  defendant  having  no  notice  of  the  fact.^ 
Nor  should  it  be  supposed  that  this  exemption  from  distinctive 
liability,  in  cases  where  the  officer's  official  character  is  not  known, 
is  founded  on  technical  reasoning.  Not  only  is  it  essential  to  the 
rights  of  the  citizen  that  he  shall  be  required  to  submit  to  arrest 
only  when  the  official  character  of  the  demand  is  made  known  to 
him,  but  it  is  essential  to  the  dignity  of  the  state  that  its  ser- 
vants should  be  sheltered  by  these  official  prerogatives  only  when 
they  are  acting  legally,  and  give  notice  that  they  so  act.^ 

It  should,  however,  be  remembered  that  if  the  defendant  knows 
the  person  apprehending  to  be  an  officer,  he  cannot  set  up  as  a 
defence  his  erroneous  belief  that  the  proceedings  are  irregular.^ 

5.  By  whom  a  warrant  may  he  executed, 
§  242.  The  English  rule  is  that  the  warrant  must  be  executed 
by  the  party  named  in  it,  or  by  some  one  assisting  such  party, 
either  actually  or  constructively.  Thus,  under  an  indictment  for 
maliciously  cutting,  it  appeared  that  a  warrant  issued  by  com- 
missioners of  bankruptcy  was  directed  to  ^^  J.  Adams  and  W. 
Smith,  our  messengers,  and  their  assistants ; "  and  that  the  pros- 
ecutor, who  was  the  assistant  of  Smith,  having  obtained  the 
warrant  fropi  him,  went  in  pursuit  of  the  prisoner,  who,  on  the 
prosecutor  overtaking  him,  and  saying  he  had  the  warrant, 
wounded  the  prosecutor  with  a  stone,  —  neither  Smith  nor  Adams 
being  present  at  the  time,  nor  anywhere  near  the  place  where 
the  attempt  to  arrest  occurred :  it  was  objected  that  the  prosecu- 
tor was  not  authorized  by  the  warrant  to  arrest  the  prisoner  ex- 
cept in  the  presence,  actual  or  constructive,  of  either  Adams  or 
Smith,  and  that  the  word  **  assistants  "  only  extended  to  persons 
who  went  with  Adams  and  Smith  to  assist  in  taking  the  prisoner. 
Williams,  J.,  said :  ^^  I  think  it  is  not  sufficient  that  the  prosecu- 
tor should  have  been  deputed  to  act  on  the  warrant  by  the  mes- 
senger ;  and  I  think,  also,  that  to  authorize  him  to  act,  he  must 

1  Yates  V.  People,  32  N.  Y.  509 ;    2  Cush.  577 ;  Com.  v.  Coolej,  6  Gray, 
Logue    V.    Com.    58    Penn.    St.    (2    850;    and  see  particularly  Wh.  (>. 
Wright)   265.     See  People  v.   Mul-    Law,  7th  ed.  §  1288-1291. 
doon,  2  Parker  C.  R.  18 ;  Johnson  v.        ^  See  Wh.  Cr.  Law,  7th  ed.  §  1288. 
State,  26  Tex.  117 ;  Com.  9.  Kirbj,        *  R.  v.  Bentley,4  Cox  C.  C.  406. 
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derive  his  authority  direct  from  the  commissioners  themselves. 
It  appears  to  me  that  the  term  ^^  assistant "  would  apply  to  any 
person  whom  Adams  or  Smith  directed  to  go  in  aid  of  them.  It 
therefore  remained  uncertain  who  those  assistants  might  be,  till 
either  Smith  or  Adams  had  named  them ;  and  I  think  that  is 
not  a  legal  execution  of  the  warrant,  unless  it  be  executed  in 
the  presence,  actual  or  constructive,  of  either  Adams  or  Smith, 
who  are  named  in  it."  ^  And  so  under  another  indictment  for 
the  same  offence,  it  appeared  that  a  constable  having  a  warrant 
to  apprehend  the  prisoner  gave  it  to  his  sou,  who  went  in  pur- 
suit of  the  prisoner,  in  company  with  his  brother;  the  father 
stayed  behind.  The  brothers  found  the  prisoner  lying  under  a 
hedge,  and  when  they  came  up  he  had  a  knife  in  his  hand,  run- 
ning it  into  the  ground ;  he  got  up  from  the  ground  to  run  away, 
one  of  them  laid  hold  of  him,  and  he  stabbed  him  with  the 
knife  ;  the  father  was  in  sight  at  about  a  quarter  of  a  mile  off. 
Parke,  B.,  said  :  ^'  The  arrest  was  illegal,  as  the  father  was  too 
far  off  to  be  assisting  in  it."  ^ 

6.  How  long  a  warrant  continues  in  force, 

§  243.  Lord  Kenyon  has  gone  so  far  as  to  say  that,  as  no  time 
is  fixed  for  the  execution  of  a  warrant,  it  continues  in  force  till 
fully  executed,  though  it  be  for  seven  years  after  its  date,  pro- 
vided the  magistrate  continues  alive.^ 

The  prisoner  was  indicted  for  maliciously  wounding  the  pros- 
ecutor with  intent  to  resist  his  apprehension  for  a  certain  offence, 
to  wit,  for  that  he  on,  &c.,  at,  &c.,  did  violently  assault  and  beat 
one  W.  P.  The  prosecutor  having  received  a  warrant,  whereby 
he  was  commanded  ^^  to  apprehend  the  prisoner  and  to  bring  him 
before  me  to  answer  unto  the  said  complaint  (assaulting  W.  P.), 
and  to  be  further  dealt  with  according  to  law,"  went  in  search  of 
the  prisoner,  and  brought  him  before  the  magistrate  who  granted 
the  warrant,  and  another  magistrate ;  he  was  ordered  to  find 
ball ;  he  said  he  would  not ;  upon  which  he  was  ordered  to  be 
committed ;  whilst  the  commitment  was  making  out  he  made  his 
escape ;  the  prosecutor  was  ordered  to  go  after  him ;  there  was 
no  authority  in  writing ;  but  in  consequence  of  the  verbal  direc- 
tions of  the  magistrates  to  the  clerk,  who  was  making  out  the 

1  R.  v.  Whalley,  7  C.  &  P.  245,  795.        >  Dickeiifloii  v.  Brown,  Peaks  N. 
>  Bex  V.  Pstience,  7  C.  &  P.  775.       P.  844. 
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commitment,  the  latter  ordered  the  prosecutor  to  go  after  the 
prisoner;  the  prosecutor  accordingly  did  so,  and  in  attempting 
to  apprehend  the  prisoner  was  cut  by  him  with  a  knife ;  it  was 
objected  on  the  part  of  the  prisoner  that  the  count  was  not  proved, 
for  that  the  party  having  been  taken  before  the  magistrate,  the 
warrant  was  functu%  officio  ;  and  that  the  second  taking  was  for 
having  made  his  escape  from  the  office  ;  secondly,  that  the  count 
was  bad,  as  it  did  not  follow  that  the  offence  stated,  viz.,  as- 
saulting W.  P.,  was  an  offence  for  which  the  prisoner  was  liable 
to  be  apprehended ;  but  Gaselee,  J.,  thought  the  warrant  con- 
tinned  in  force,  and  that  the  second  objection  was  upon  the  face 
of  the  record ;  and  the  jury  having  found  the  prisoner  guilty, 
both  objections  were  considered  upon  a  case  reserved,  and  the 
conviction  was  held  good.^ 

7.  Whtn  process  is  iUegaL 
§  244.  Effect  of  illegal  warrants.  —  The  English  decisions,  we 
are  told  by  Mr.  Roscoe,'  ^^  would  appear  to  countenance  the  posi- 
tion that  where  an  officer  attempts  to  execute  an  illegal  warrant* 
and  is  in  the  first  instance  resisted  with  such  violence  by  the 
party  that  death  ensues,  it  will  amount  to  manslaughter  only. 
But  it  should  seem  that  in  analogy  to  all  other  cases  of  provoca- 
tion this  position  requires  some  qualification.  If  it  be  possible 
for  the  party  resisting  to  effect  his  object  with  a  less  degree  of 
violence  than  the  infliction  of  death,  a  great  degree  of  unneces- 
sary violence  might,  it  is  conceived,  be  evidence  of  such  malice 
as  to  prevent  the  crime  from  being  reduced  to  manslaughter." 
In  Thompson's  case,^  where  the  officer  was  about  to  make  an 
arrest  on  an  insufficient  charge,  the  judge  adverted  to  the  fact, 
that  the  prisoner  was  in  such  a  situation  that  he  could  not  get 
away.  In  these  cases  it  would  seem  to  be  the  duty  of  the  party, 
whose  liberty  is  endangered,  to  resist  the  officer  with  as  little 
violence  as  possible,  and  that  if  he  uses  great  and  unnecessary 
violence,  unsuited  both  to  the  provocation  given  and  to  the  ac- 
complishment of  a  successful  resistance,  it  will  be  evidence  of 
malice  sufficient  to  support  a  charge  of  murder.     So  also  where, 

^  Rex  V.  Williams,  R.  &  M.  C.  C.  R.  tlie  magistrate  so  long  lives.    Dicken- 

SS7.     This  case  goes  on  the  ground  son  v.  Brown,  Peake,  K.  P.  844  — 

that  as  no  time  is  prescribed  for  the  Lord  Kenyon,  C.  J. 
ezecation  of  a  warrant,  it  continues  in        '  Crim.  £y.  707-S. 
force  till  fully  executed,  though  it  be        *  1  M.  C.  C.  R.  80  ;  infra,  §  256. 
seren  years  after  its  date,  provided 

213 


§  244.]  HOMICIDE  OF  OFFICERS  OF  JUSTICE,  ETC.  :      [CHAP.  YUI. 

as  in  Stockley's  case,^  and  in  Curtis's  case,^  the  party  ap[)ear8  to 
hare  acted  from  motives  of  express  malice,  there  seems  to  be  no 
reason  for  withdrawing  such  cases  from  the  operation  of  the  gen- 
eral rule,  that  proTocation  will  not  justify  the  party  killing,  or 
prevent  his  offence  from  amounting  to  murder,  where  it  is  proved 
that  he  acted  at  the  time  from  express  malice.  And  of  this 
opinion  appears  to  be  Mr.  East,  who  says :  ^^  It  may  be  worthy 
of  consideration  whether  the  illegality  of  an  arrest  does  not  place 
the  officer  attempting  it  exactly  on  the  same  footing  as  any  other 
wrong-doer."  ^  It  may  be  remarked  that  this  question  is  fully 
decided  in  the  Scotch  law,  the  rule  being  as  follows :  In  resist- 
ing irregular  or  defective  warrants,  or  warrants  executed  in  an 
irregular  way,  or  upon  the  wrong  person,  it  is  murder  if  death 
ensue  to  the  officer  by  the  assumption  of  lethal  weapons,  where 
no  great  personal  violence  has  been  sustained.^  "  If,"  says  Baron 
Hume,  ^^  instead  of  submitting  for  the  time,  and  looking  for  re- 
dress to  the  law,  he  shall  take  advantage  of  the  mistake  to  stab 
or  shoot  the  officer,  when  no  great  struggle  has  yet  ensued,  and 
no  previous  harm  of  body  has  been  sustained,  certainly  he  can- 
not be  found  guilty  of  any  lower  crime  than  murder."  *  "  The 
distinction  appears  to  be,"  says  Mr.  Alison,  ^Hhat  the  Scotch 
law  reprobates  the  immediate  assumption  of  lethal  weapons  in 
resisting  an  illegal  warrant,  and  will  hold  it  as  murder  if  death 
ensue  by  such  immediate  use  of  them,  the  more  especially  if 
the  informality  or  error  was  not  known  to  the  party  resisting ; 
whereas,  the  English  practice  makes  such  allowance  for  the  irri- 
tation consequent  upon  the  irregular  interference  with  liberty, 
that  it  accounts  death  inflicted  under  such  circumstances  as  man- 
slaughter only."^  In  such  cases,  as  is  well  stated,  it  may  be 
deserving  of  consideration,  whether  the  first  inquiry  ought  not 
to  be,  whether  or  not  the  act  done  was  caused  by  the  illegal  ap- 
prehension. If  the  act  done  arose  from  other  causes,  and  had 
no  reference  to  the  illegal  arrest,  as  if  it  arose  from  previous  ill 
will,  it  should  seem  that  the  illegality  of  the  arrest  ought  not  to 
be  taken  into  consideration,  because  it  was  not  the  cause  of  the 
act,  and  therefore  could  not  be  truly  said  to  have  afforded  aiiy 

1  1  East  P.  C.  c.  5,  8.  7,  p.  310.  *  Alison's  Princ.  Cr.  Law  of  Scotl. 

«  Fost.  135.  25. 

*  1  East  P.  C.  828.     But  see  State  *  1  Hume,  250. 

p.  Oliver,  2  Houst.  585.  •  See  R.  v,  Thomas,  7  C.  &  P.  817. 
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piOTOcation  for  it.  Sach  a  case  woald  be  like  the  cases  where 
blows  have  been  given  by  the  deceased,  but  the  fatal  blow  has 
been  inflicted  in  consequence  oi  previous  ill  will.^  From  the  ob-  / 
servations  of  Mr.  B.  Parke,  in  Rex  v.  Patience,^  it  appears  that 
the  very  learned  baron  was  of  opinion  that  if  there  were  pre- 
vious malice,  the  illegal  arrest  would  not  reduce  the  crime  to 
manslaughter ;  because  the  previous  malice  was  the  cause  of  the 
act,  and  not  the  illegality  of  the  arrest.  In  such  an  inquiry,  the 
fact  that  the  prisoner  was  ignorant  at  the  time  that  the  arrest 
was  illegal  would  be  most  material,  because  it  would  almost  con- . 
closively  show  that  the  act  did  not  arise  from  that  cause.  It 
should  also  be  observed,  that  if  ^^  one  has  a  legal  and  illegal  war- 
rant, and  arrests  by  virtue  of  the  illegal  warrant,  yet  he  may 
justify  by  virtue  of  the  l^al  one  ;  for  it  is  not  what  he  declares, 
but  the  authority  which  he  has  is  his  justification ; "  ^  so  it  might 
be  contended  that  if  the  party  apprehended  had  committed  a 
felony,  as  he  might  be  apprehended  by  any  individual  without  a 
warrant,  the  apprehension  by  a  constable  under  a  defective  war- 
rant would  not  be  ill^al,  as  he  might  justify  the  arrest  as  a  pri- 
vate individual.^  So  also  as  a  constable  has  authority  to  appre- 
hend any  person  within  his  district,  whom  he  has  reasonable 
ground  to  suspect  of  having  conmiitted  a  felony ;  ^  in  such  a 
case,  also,  it  might  be  contended  that  he  might  justify  the  arrest, 
although  in  fact  he  did  apprehend  under  an  illegal  warrant. 

§  245.  Arrest  under  wrong  name,  —  If  a  constable,  having  a 
warrant  to  apprehend  A.  B.,  arrest  C.  B.  under  the  warrant,  such 
arrest  is  illegal,  although  C.  B.  were  the  person  against  whom  the 
magistrate  intended  to  issue  the  warrant,  and  although  the  person 
who  made  the  charge  before  the  magistrate  pointed  out  C.  B.  as 
the  man  against  whom  the  warrant  was  issued.  A  magistrate  for 
the  county  of  Herts  issued  his  warrant,  directing  a  constable  to 
take  John  H.  charged  with  stealing  a  mare.  Armed  with  this  war- 
rant, the  constable  went  to  Smithfield,  and  there  arrested  Richard 
H.,  who  was  the  party  against  whom  information  had  been  given, 
and  against  whom  the  magistrate  intended  to  issue  his  warrant, 

1  7  C.  &  P.  775 ;  supra,  §  242.  torn,  1  T.  R.  654  ;  The  Goyernors  of 

*  Aliflon's  Frinc.  Cr.  Law  of  Scot-  Bristol  Poor  v.  Wait,  1  Ad.  &  E.  264. 

land,  28.  *  Per  Tlndal,   C.   J.,  in  Hoye  v. 

s  Per  Holt.  C.   J.     Greenrille  v.  Bash,  1  M.  &  6r.  775. 

The  Ck>llege  of  Physicians,  12  Mod.  *  Beckwith  v.  Philby,  6  B.  &  C. 

886;  and  see  Crawford  o.  Ramsbot-  688. 
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and  who  was  supposed  to  be  called  John  H. ;  his  name,  however, 
was  really  Richard  H.,  John  H.  being  tiie  name  of  his  father. 
There  was  no  proof  that  a  felony  had  been  committed.  The  per- 
son who  made  the  charge  before  the  magistrate  pointed  out 
Richard  H.  as  the  man  who  had  stolen  the  mare,  and  a  person 
,  present  said  that  his  name  was  John  H.,  and  there  was  clearly 
evidence  to  go  to  the  jury  that  Richard  H.  was  the  man  intended 
to  be  taken  up.  Coltman,  J.,  told  the  jury  that  the  law  would  not 
justify  the  constable's  act,  the  warrant  being  against  John  and 
not  against  Richard,  although  Richard  was  the  party  intended  to 
be  taken ;  that  a  person  cannot  be  lawfully  taken  under  a  warrant 
in  which  he  is  described  by  a  name  that  does  not  belong  to  him, 
unless  he  has  called  himself  by  the  wrong  name  ;  that  a  constable 
may,  in  many  cases,  take  up  a  person  on  a  charge  of  felony,  by 
virtue  of  his  office  of  constable,  and  without  any  warrant  from  a 
magistrate,  but  that  he  can  only  do  so  within  the  district  for 
which  he  is  chosen  constable.  The  jury  having  found  a  verdict 
against  the  constable,  the  court  held  that  the  direction  was  right, 
declaring  that  in  dvil  process  the  taking  a  person  by  the  name 
mentioned  in  a  warrant,  his  real  name  being  different,  cannot  be 
justified,  and  that  no  distinction  could  be  made  between  civil  and 
criminal  process,  as  in  either  case  the  object  of  the  warrant  is  to 
identify  the  party  intended  to  be  arrested.^ 

So  far  indeed  has  the  doctrine  of  the  necessity  of  legal  com- 
pleteness and  precision  in  the  warrant  })een  carried,  that  a  war- 
rant, leaving  a  blank  for  the  Christian  name  of  the  person  to  be 
apprehended,  and  giving  no  reason  for  the  omission,  but  describ- 
ing him  only  as H.,  the  son  of  S.  H.,  and  stating  the  charge 

to  be  for  assaulting  A.  B.  in  the  execution  of  his  duty,  without 
particularizing  the  time,  place,  or  any  other  circumstances  of  the 
assault,  has  been  held  too  general  and  unspecific,  and  it  was, 
therefore,  ruled  that  a  resistance  to  an  arrest  thereon,  and  killing 
the  person  attempting  to  execute  it,  will  not  be  murder.  Thus, 
upon  an  indictment  for  maliciously  wounding,  it  appeared  that 
(George  Hood  having  assaulted  Brown,  a  sheriff's  officer,  who  was 
endeavoring  to  arrest  his  father,  Samuel  Hood,  under  a  capias  ad 
reipondendumj  Brown  applied  to  a  magistrate  for  a  warrant  to 

^  Hoye  V.  Bush,  1  M.  &  6r.  775 ;  ant's  name  as  John  Doe  or  Richard 
so  also  Com.  v.  Crotty,  10  Allen,  408,  Boe,  whose  other  name  is  to  com- 
where  a  warrant  specifying  the  defend-    plainant  unknown,  is  held  roid. 
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apprehend  Greoige  Hood  for  an  assault,  but  not  being  at  that 
time  acquainted  with  his  Christian  name,  the  warrant,  so  far  as 
it  related  to  the  name  and  description  of  the  person  committing 
the  assault,  was  in  the  following  terms,  viz.,  ^*  to  take  the  body 

of Hood  (leaving  a  blank  for  the  Christian  name),  of,  &c., 

by  whatsoever  name  he  may  be  called  or  known,  the  son  of 
Samuel  Hood,  to  answer,  &c.,  on  the  oath  of  Francis  Brown,  an 
officer  of  the  sheriff  of  the  county  of  Wilts,  for  assaulting  him 
in  the  execution  of  his  duty."  This  warrant  was  delivered  to 
'the  tithing-man  to  execute,  and  he  went  to  S.  Hood's  house,  with 
Brown  and  others  to  execute  it ;  and  Brown  pointed  out  6.  Hood 
to  the  tithing-man  as  the  person  on  whom  the  warrant  was  to  be 
executed,  and  upon  attempting  to  apprehend  him,  he  stabbed  a 
person  whom  the  tithing-man  had  charged  to  aid  and  assist.  S. 
Hood  had  four  sons  who  resided  with  him.  It  was  objected  that 
as  the  Christian  name  of  George  Hood  was  omitted,  the  warrant 
was  ill^al,  and  would  not  authorize  his  apprehension ;  and  upon 
a  case  reserved,  the  judges  were  unanimously  of  opinion  that  the 
warrant  was  bad,  because  it  omitted  the  Christian  name ;  it 
should  have  assigned  some  reason  for  the  omission,  and  have 
given  some  particulars  of  George  Hood,  by  which  he  might  be 
distinguished  from  his  brothers.^ 

It  ^ould  be  observed,  however,  that  in  this  case,  in  addition 
to  the  omission  of  the  Christian  name,  the  warrant  was  defective 
in  not  showing  that  the  offence  was  committed  within  the  juris- 
diction of  the  magistrate  by  whom  it  was  granted. 

§  246.  No  statement  of  offence.  —  So  a  warrant  omitting  to 
state  an  offence  is  illegal.^ 

J  247.  Falsity  of  charge  no  alleviation.  —  As  has  already  been 
noticed,  the  falsity  of  the  charge  contained  in  such  process  will 
afford  no  matter  of  alleviation  for  killing  the  officer,  for  every 
man  is  bound  to  submit  himself  to  the  regular  course  of  justice,^ 
and  therefore,  in  the  case  of  an  escape  warrant,  the  person  exe- 
cating  it  was  held  to  be  under  the  special  protection  of  the  law, 
though  the  warrant  had  been  obtained  by  gross  imposition  on  the 
magistrate,  and  by  false  information  as  to  the  matters  suggested 
in  it.* 

1  R.  V.  Hood,  1  M.  C.  C.  R.  281.  *  1  East  P.  C.  c.  5,  8.  8,  p.  810. 

*  Mon6)r  9.  Leach,  1  W.  Bl.  665;  ^  Curt's  caae,  Foot.  135;   and  see 

Nisbett,  ex  parte,  8  Jurist,  1071.    Ca-  Fost.  31 2. 

vak  o.  SeTmonr,  1  Q.  fi.  889.  217 
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§  248.  Warrant  without  seal  void.  —  If  a  warrant  command- 
ing the  arrest  of  an  individual  in  the  name  of  the  state  have  no 
seal,  it  is  void.  If  an  officer  attempt  to  arrest  the  party  named 
upon  such  authority,  he  proceeds  at  his  peril,  and  is  a  wrong- 
doer ;  and  if  he  be  killed  in  the  attempt  by  the  party,  the  slayer 
is  guilty  of  manslaughter  and  not  murder.^ 

§  249.  Blank  warrant  illegal,  —  The  question  of  the  illegality 
of  blank  wari'ants  —  a  species  of  process  formerly  common  in 
England,  and  at  present  to  be  frequently  met  with  in  this 
country  —  has  been  settled  in  England  by  a  series  of  decisions 
which  admit  of  no  dispute.  Thus,  as  early  as  1753,  the  prisoner, 
Stockley,  about  Lady-day,  1753,  had  been  arrested  by  Welch, 
the  deceased,  at  the  suit  of  one  Bourn,  but  was  rescued  ;  and  he 
afterwards  declared  that  if  Welch  offered  to  arrest  him  again  he 
would  shoot  him.  A  writ  of  rescue  was  made  out  at  the  suit  of 
Bourn,  and  carried  to  the  office  of  a  Mr.  Deacle  (who  acted  for 
the  underHsheriff  of  Staffordshire),  to  have  warrants  made  out 
upon  such  writ.  The  custom  of  the  under-sheriff  was  to  deliver 
to  Deacle  sometimes  blank  warrants,  sometimes  blank  pieces  of 
paper,  under  the  seal  of  the  office,  to  be  afterwards  filled  up  as 
occasion  required.  Deacle  made  out  a  warrant  against  Stockley 
upon  one  of  these  blank  pieces  of  paper,  and  delivered  it  to 
Welch,  who  inserted  therein  the  names  of  Thomas  Clewes  and 
William  Davil,  on  the  12th  of  July,  1763.  On  the  19th  of  Sep- 
tember following,  Welch,  Davil,  Clewes,  and  one  Howard,  the 
person  to  whom  Stockley  had  declared  he  would  shoot  Welch, 
went  to  arrest  Stockley  on  this  warrant.  Clewes  and  Davil, 
having  the  warrant,  went  into  Stockley*s  house  first,  and  called 
for  refreshment;  but,  an  alarm  being  given  that  Welch  was 
coming,  the  door  was  locked,  upon  which  Clewes  arrested  Stock- 
ley  on  this  illegal  warrant,  who  thereupon  fell  upon  Clewes,  and 
thrust  him  out  of  doors,  but  kept\Davil  within,  and  beat  him 
very  dangerously,  he  crying  out  murder.  On  hearing  this  Welch 
and  Howard  endeavored  to  get  into  the  house,  and  Welch  broke 
open  the  window,  and  had  got  one  leg  in,  when  Stockley  shot 
and  killed  him.  Stockley  then  absconded,  and  was  not  appre- 
hended till  December,  1771.  At  the  Lent  Assizes  following,  he 
was  tried  for  murder,  when  the  jury  expressly  found  that  the 
deceased  attempted  to  get  into  the  house  to  assist  in  the  arrest  of 

^  Tuckett  v.  The  Sute,  8  Yerger,  892. 
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Stockley.     Howard,  Clewes,  and  Davil  being  dead,  their  deposi- 
tions before  the  coroner  were  read,  and  minutes  were  taken  of  the 
above  facts  for  a  special  verdict ;  but,  to  save  expense,  the  case 
was  referred  to  the  judges  of  the  king's  bench,  who  certified 
that  the  offence  amounted  in  point  of  law  only  to  manslaughter.^ 
The  same  point  has  been  frequently  ruled  since,^  and  it  has  ever 
been  held  that  the   arrest  was  illegal  where  the  warrant  was 
filled  up  after  it  had  been  sealed.^    But  if  the  name  of  the  officer 
be  inserted  before  the  warrant  is  sent  out  of  the  sheriff's  office, 
it  seems  that  the  arrest  will  not  be  illegal,  on  the  ground  that  the 
warrant  was  sealed  before  the  name  of  the  officer  was  inserted. 
Banks  and  Powell  had  a  warrant  from  the  sheriff  of  Salop,  upon 
a  writ  of  possession  against  the  prisoner's  house ;  and  their  names 
were  interlined  after  the  warrant  was  sealed,  but  before  it  was 
sent  out  of  the  office.     The  prisoner  refused  them  admittance, 
and,  on  their  bursting  open  the  door,  shot  at  Banks,  and  wounded 
him  severely.     Upon  an  indictment  for  wilfully  shooting,  upon 
the  43  Geo.  3,  c.  58,  objection  was  taken  that  the  warrant  gave 
Banks  and  Powell  no  authority,  because  their  names  were  in- 
serted after  it  was  sealed.     But  the  prisoner  having  been  con- 
victed, and  the  point  reserved  for  the  consideration  of  the  judges, 
all  who  were  present  (viz.,  eleven)  held  that  the  conviction  was 
right.^    But  where  a  magistrate  who  kept  by  him  a  number  of 
blank  warrants  ready  signed,  on  being  applied  to,  filled  up  one  of 
them,  and  delivered  it  to  the  officer,  who,  in  endeavoring  to  ar- 
rest the  party,  was  killed  ;  it  was  held  that  this  was  murder  in 
the  person  killing  the  officer,  and  he  was  accordingly  executed.^ 

§  250.  InfoHnality  not  amounting  to  illegality. — ^^  Where,  how- 
ever, a  warrant  is  merely  informal,  but  not  illegal,  its  informality 
will  be  no  palliation  for  the  kiUing  of  the  o£^cer  intrusted  with 
its  execution.^ 

^  Stocklej's  case,  1  East  P.  C.  c.  Martin,  98  Mass.  4;  R.  v.  Ford,  R.  & 

5,  8.  68,  p.  810.  R.  829.  Under  English  statute,  see  R. 

*  See  Housin  v.  Barrow,  6  T.  R.  v.  Roberts,  4  Cox  C.  C.  145.  Omis- 
122,  and  cases  there  cited.  sion  to  state  in  assault  that  an  assault 

*  Stevenson's  case,  19  St.  Tr.  846.  had  been  committed  is  fatal.    Caudle 
^  R.  V.  Harris,  1  Russ.  on  Cr.  621.  v.  Seymour,  1  Q.  B.  889.     See  as  to 

*  1  East  P.  C.  c.  "5,  s.  78,  p.  811.  other  informalities,  Jones  v.  Johnson, 
«  R.  r.  Allen,  17  L.  T.  N.  S.  222;  5  Exch.  862 ;   5.  C.  7  Exch.  452;  R. 

Sandford   v.  Nichols,  18  Mass.  210 ;    v.  Downe/,  7  Q.  B.  281 ;  State  v.  OH- 
Boyd  V,  State,  17  Gn.  194;  Com.  v.     ver,  2  Boost.  585. 
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§  251.  Beli^  that  proceedings  are  illegal  no  defence  when  they 
are  legale  if  the  person  apprehending  he  an  officer.  —  This  point 
has  been  already  noticed.^ 

§  252.  Warrant  need  not  he  shoton*  —  It  is  not  necessary  that 
a  warrant  be  shown  to  the  party  to  be  arrested,  provided  its  sub- 
stance  be  mentioned.^  Indeed,  as  is  elsewhere  stated,^  if  reading 
the  warrant  to  the  defendant  is  a  prerequisite  to  an  arrest,  the 
defendant  mi^ht  never  be  arrested,  for  he  might  decline  to  wait 
to  hear  the  warrant  read.^ 

8.   Where  the  arrest  is  made  toithaiU  any  warrant. 

§  253.  As  will  be  more  fully  seen  hereafter,^  not  only  officers 
of  justice,  but  private  persons  are  empowered  to  make  arrests  in 
cases  where  felonies  can  in  no  other  way  be  prevented.  Inde- 
pendently of  this  principle,  which  is  not  now  under  discussion, 
an  officer,  though  without  a  warrant,  has  a  right  to  arrest  on 
charge  of  felony  ;  and  if  the  fact  of  his  being  an  officer  be  known 
to  the  party  attempted  to  be  arrested,  killing  by  the  latter  of 
the  former  will  be  murder,  though  no  felony  was  in  fact  com- 
mitted.® Thus,  upon  an  indictment  for  charge  of  maliciously 
wounding  under  the  9  Geo.  4,  c.  81,  it  appeared  that  the  pris- 
oners had  attempted  to  push  a  man  into  a  ditch,  upon  which  a 
scuffle  ensued.  The  prisoners  walked  on,  and  the  man  com- 
plained to  Harrison,  a  watchman,  that  they  had  attempted  to 
rob  him,  desired  him  to  arrest  them,  followed  them  till  Harrison 
came  up  to  them,  and  then  said,  sufficiently  loud  for  them  to 
hear,  ^*  That  *s  them.'*  There  was  no  evidence  of  any  attempt 
by  the  prisoners  to  rob  the  man,  and  the  only  person  who  saw 
the  transaction  negatived  it.  When  Harrison  came  up  to  the 
prisoners,  all  he  said  to  them  was,  *^  You  must  go  back  and  come 
along  with  me."  He  did  not  explain  the  reason  why,  nor  was 
any  charge  against  the  prisoner  stated.  He  was  dressed  in  a 
watchman's  coat,  and  had  his  lantern.    W.,  one  of  the  prisoners, 

1  See  supra,  §  221,  and  also  R.  v,  Drennan  v.   People,  10  Mich.   169 ; 

Bentley,  4  Cox  C.  C.  406.  State  v.  Townsend,  5  Harring.  487 ; 

<  2  Hawk.  P.  C.  c.  18,  §  28;  thoagh  Wolf  v.  State,  19  Oh.  St.  248.     See, 

see  State  v.  Garrett,  1  Wins.  N.  C.  however,  under  English  statute,  R.  v. 

144;  Gen.  Stat.  Mass.  ch.  158,  §  1.  Dayis,  1  L.  &  C.  64. 

•  Wh.  Grim.  Law,  §  2926.  •  Infra,  §  269. 

«  See  R.  V.  Allen,  17  Law  T.  N.  S.  <  R.  v.  Woolmer,  1  Mood.  C    C. 

222;   Com.  v,  Cooley,  6   Gray,  350;  834;  Boyd  v.  State,  17  Ga.  194. 
Arnold  v.    Steeves,  10  Wend.   514; 
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said,  ^  Keep  off,"  and  drew  a  sharp  instrument  from  his  side  ; 
the  watchman  said,  ^^  It 's  of  no  use,  you  must  go  back."  A 
third  man  put  himself  in  a  position  as  if  to  strike  the  watchman, 
and  W.  made  a  spring  at  him,  and  caught  one  of  the  skirts  of 
his  coat ;  the  watchman  pulled  out  his  staff,  and  turned  at  the 
prisoners,  and  they  came  at  him.  The  watchman  struck  at  W., 
and  hit  him  on  the  thick  part  of  the  arm  with  his  staff ;  W.  im< 
mediately  stabbed  the  watchman,  and  another  of  the  prisoners 
followed  the  watchman,  and  made  another  blow  at  him  with 
another  knife.  The  place  where  the  prisoners  attempted  to  push 
the  man  into  the  ditch  was  within  the  limits  of  the  hamlet  for 
which  Harrison  was  watchman,  but  the  place  where  he  overtook 
the  prisoners  did  not  appear  to  be  within  those  limits.  The  jury 
found  that  the  prisoners  knew  Harrison  to  be  a  watchman.  Mr. 
Baron  Bayley  doubted  whether,  as  no  felony  had  been  com- 
mitted, and  tiiere  had  been  no  breach  of  the  peace  in  Harrison's 
presence,  he  could  legally  arrest,  at  least  without  first  stating  to 
the  prisoners  why  he  purposed  to  arrest,  and  he  also  doubted  his 
power  out  of  the  limits  of  his  hamlet ;  and  he  reserved  the  case 
for  the  opinion  of  the  judges,  nine  of  whom  held  that  the  watch- 
man could  legally  arrest  the  prisoners  without  saying  that  he 
had  a  charge  of  robbery  against  them,  though  the  prisoners  had 
in  fact  done  nothing  to  warrant  the  arrest ;  and  that  had  death 
ensued,  it  would  have  been  murder.  Four  of  the  judges  ^  were 
of  a  contrary  opinion.^ 

§  254.  Statutory  power  to  arrest  persons  when  in  commission 
of  offence.  —  A  class  of  statutes  exist  both  in  England  and  in 
this  country  which  give  authority  not  only  to  constables  but 
also  to  private  persons  to  apprehend  persons  found  committing 
certain  offences  specified  in  such  statutes.  In  these  cases  it  is 
requisite  that  the  authority  to  apprehend  should  be  strictly 
pursued,  and  the  party  supposed  to  be  guilty  must  be  appre- 
hended either  committing  the  offence,  or  upon  immediate  and 
fresh  pursuit.' 

§  255.    Officer^ s  power  to  arrest  during  offence.  —  Indepen- 

1  Bayley,  B.,  Park,  J.,  Littledale.  Hanway  v.  Boultbee,  1  Moo.  k  Bob. 

J.,  and  Bosanqnet,  J.  14;  B.  v.  Fraaer,  B.  &  M.  C.  C.  B. 

«  B.  p.  Woolner,  1  M.  C.  C.  B.  419 ;  B.  v.  Phelps,  C.  &  M.  180 ;  1 

334.  BiuM.  on  Cr.  605. 


•  B.  V.  Curran,  3   C  &   P.  397; 
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denfjy  of  this  statute,  it  is  held  that  an  officer  can  arrest  for  all 
offences  committed  in  his  presence ;  ^  though  it  is  said  in  Ne^vr 
York  that  this  right  is  limited  to  felonies  and  breaches  of  the 
peace.* 

For  past  offenees  right  limited  to  felonies  and  hreaches  of  the 
peace.  —  Bui  however  it  may  be  with  offences  committed  in  the 
presence  of  the  officer,  it  is  clear  that  the  officer's  right  to  arrest 
without  warrant  is  limited  to  felonies  which  the  defendant  is 
reasonably  suspected  to  have  committed,  and  to  breaches  of  the 
peace  of  which  a  renewal  may  be  expected.^  But  where  a  seri- 
ous assault  is  threatened,  and  there  is  a  probability  of  its  ex- 
ecution, then  the  officer  may  arrest  without  warrant.^ 

§  256.  Killing  of  officer  arresting  on  reasonable  suspicion  is 
murder.  —  Where  there  is  a  reasonable  suspicion  that  a  felony 
has  been  committed,  and  a  charge  has  been  made  against  a  par- 
ticular defendant  connecting  him  with  it,  killiQg  the  officer  who 
arrests  the  defendant  will  be  murder,  though  he  has  no  warrant, 
and  though  the  charge  does  not  in  terms  express  all  the  particu- 
lars necessary  to  constitute  the  felony.^  Thus,  where  the  pris- 
oner had  produced  a  forged  bank  note,  and  from  his  conduct 
at  the  time,  which  justified  a  suspicion  that  he  knew  it  to  be 
forged,  he  was.  apprehended  and  taken  to  a  constable,  and  de- 
livered with  the  note  to  the  constable ;  and  the  charge  to  the 
constable  was,  '^  because  he  had  a  forged  note  in  his  possession.'* 
After  he  had  been  in  custody  at  the  constable's  some  hours, 
namely,  from  six  o'clock  in  the  eyening  until  eleven,  the  consta- 
ble was  handcuffing  him  to  another  man,  when  he  pulled  out  a 
pistol  and  shot  the  constable.  The  constable  was  not  killed,  but 
the  prisoner  was  indicted  upon  the  48  Geo.  8,  c.  58 ;  and  it  was 
urged  on  his  behalf  that  the  charge  imported  no  legal  offence^ 
for  unless  he  knew  the  note  to  be  forged  he  was  no  felon ;  and 
if  the  charge  was  insufficient,  the  arrest  was  illegal ;  and  killing 

1  Supra,  §  198-195.    Derecourt  v.  Galliard  r.  Laxton,  2  B.  &  S.  368  ;  IL 

Corbishley,  5   £.   &  B.   188  ;   R.  v.  v.  Walker,  Dears.  C.  C.  858;  Roecoe'a 

Mabel,  9  C.  &  P.  494  ;  Com.  v.  Dea-  Cr.  £▼.  (ed.  of  1874)  declares  ihiM  the 

con,  7  S.  &  R.  47 ;  State  v.  Brown,  5  **  better  opinion."    See  to  same  effect 

Harring.  505.    See  R.  v.  Light,  7  Cos  R.  v.  Marsden,  L.  R.  1  C.  C.  R.  131  ; 

C.  C.  389;  D.  k  B.  882.  R.  v.  Chapman,  12  Cox  C.  C.  4. 

<  Butolph  V.  Blust,  5  rinsing,  84 ;  «  R.  v.  Light,  D.  &  B.  C.  C.  832 ; 

Boylston  v,  Kerr,  2  Daly,  220.  Baynes  ».  Brewster,  11  L.  J.  M.  C.  5 

•  Whart  Cr.  Law,  7th  ed.  §  2927 ;  •  See  sapra,  §  246. 
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the  officer  (if  that  had  taken  place)  would  have  been  only  man- 
slanghter.  But  the  prisoner  having  been  convicted,  and  the 
case  reserved  for  the  consideration  of  the  judges,  they  were  all 
of  opinion  that  this  defect  in  the  charge  was  immaterial ;  that  it 
was  not  necessary  for  such  a  charge  to  contain  the  same  accurate 
description  of  the  offence  as  would  be  required  in  an  indict- 
ment ;  and  that  the  chai^  in  question  must  have  been  consid- 
ered as  imputing  to  the  prisoner  a  guilty  possession.^  In  a  case, 
however,  which  has  been  already  stated,  where  an  arrest  by  a 
constable  would  have  been  clearly  illegal,  an  attempt  to  make  it 
under  the  circumstances  was  held  to  be  such  a  provocation  as 
would  have  reduced  the  case  to  manslaughter  if  death  had  en- 
sued* The  indictment  was  for  stabbing  and  cutting  with  intent 
to  murder  upon  the  43  Geo.  8,  c.  58.  On  the  trial  it  appeared 
that  the  prisoner,  a  journeyman  shoemaker,  applied  to  his  mas- 
ter  for  some  money,  which  was  refused  until  he  should  have  fin- 
ished his  work ;  that  he  applied  again  subsequently,  was  again 
refused,  and  became  abusive,  upon  which  his  master  threatened 
to  send  for  a  constable.  The  prisoner  then  refused  to  finish  his 
work ;  and  said  that  he  would  go  up-stairs  and  pack  up  his 
tools,  and  that  no  constable  should  stop  him.  He  went  up- 
stairs, came  down  again  with  his  tools,  and  drawing  from  the 
sleeve  of  his  coat  a  naked  knife,  said  he  would  do  for  the  first 
bloody  constable  that  offered  to  stop  him ;  that  he  was  ready  to 
die,  and  would  have  a  life  before  he  lost  his  own.  He  then 
made  a  flourishing  motion  with  the  knife,  put  it  up  his  sleeve 
again,  and  left  the  shop.  The  master  then  applied  to  a  consta- 
ble to  take  the  prisoner  into  custody ;  making  no  charge  further 
than  saying  that  he  suspected  the  prisoner  had  tools  of  his,  and 
was  leaving  his  work  undone.  The  constable  said  he  would  take 
him  if  the  master  would  give  him  charge  of  him ;  and  they  pro- 
ceeded together  to  the  yard  of  an  inn,  where  they  found  the  pris- 
oner in  a  public  privy,  as  if  he  had  occasion  there;  the  privy 
had  no  door  to  it.  The  master  said,  ^^  That  is  the  man,  and  I 
give  you  charge  of  him ; "  upon  which  the  constable  said  to  the 
prisoner,  *^  My  good  fellow,  your  master  gives  me  charge  of 
you ;  you  must  go  with  me."  The  prisoner,  without  saying  any- 
thing, presented  the  knife,  and  stabbed  the  constable  under  the 
left  breast ;  and  attempted  to  make  several  other  blows  which 

^  R.  V.  Ford,  RtiRji.  &  Ry.  829. 
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the  constable  parried  off  with  his  staff.  The  constable  th^i 
aimed  a  blow  at  the  prisoner's  head,  upon  which  he  ran  away 
with  the  knife.  The  knife  had  struck  against  one  of  the  con- 
stable's ribs  and  glanced  off ;  if  it  had  struck  two  inches  lower 
death  would  have  ensued ;  but  tiie  wound  as  it  happened  was 
not  considered  dangerous.  The  prisoner  having  been  found 
guilty,  upon  a  case  reserved,  the  majority  of  the  judges  present, 
namely,  Abbott,  C.  J.,  Graham  B.,  Bayley,  J.,  Park,  J.,  Grar- 
row,  B.,  Hullock,  B.,  Littledale,  J.,  and  Graselee,  J.,  held  that 
as  an  actual  arrest  would  have  been  illegal,  the  attempt  to  make 
it  when  the  prisoner  was  in  such  a  situation  that  he  could  not 
get  away,  and  when  the  waiting  to  give  notice  might  have  ena- 
bled the  oomrtable  to  complete  the  arrest,  was  such  a  provocation 
as,  if  death  had  ensued,  would  have  made  the  case  manslaughter 
only  ;  and  that  therefore  the  convicticJu  was  wrong.  Holroyd,  J., 
and  Burrough,  J.,  thought  otherwise.^ 

§  257.  W?iat  u  reasonable  suspicion. —  Whatever  would  amount 
to  probable  cause  in  an  action  for  malicious  prosecution  is  reason- 
able suspicion  to  justify  an  arrest.^ 

2d.    Ship's  Officers. 

§  258.  Military  and  naval  officers  governed  by  the  same  rules. 

—  Military  and  naval  officers,  when  acting  without  authority, 
are  to  be  treated  as  private  citizens,  and  are  .responsible  as  such.^ 
Hence,  where  an  officer  of  a  British  ship  of  war,  in  the  year 
1769,  attempted  without  a  special  warrant  to  impress  several 
seamen  in  a  Massachusetts  merchant  vessel,  and  was  killed  in 
the  attempt,  it  was  held  but  manslaughter,  the  deceased  acting 
without  authority.* 

3<f.  Private  Persons. 

§  259.  Persons  aiding  officers  entitled  to  protection  as  officers. 

—  As  has  already  been  generally  observed,  every  one  coming  to 
the  aid  of  the  officers  of  justice,  and  lending  his  assistance  for 
the  keeping  of  the  peace,  or  attending  for  that  purpose,  whether 
commanded  or  not,  is  under  the  same  protection  aa  the  officer 

1  R.  V,  Thompson,  1  Mood.  C.  C.    B.  v.  Dadson,  T.  &  M.  8S9 ;  2  Den.  C. 
SO.    Best,  C.  J.,  and  Alexander,  C.    C.  85. 
B.,  were  absent     Supra,  §  232,  246.  •  Supra,  §  2;9. 

3  See  Wh.  Cr.  Law,  7th  ed.  §  2928 ;        «  Case  of  the  crew  of  the  Pitt  packet, 

4  Boston  Law  Reporter,  869. 
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himself.^  A  person  aiding  a  policeman  in  oonyeying  a  person 
suspected  of  felony  to  the  station-house  is  entitled  to  the  same 
protection  eundo^  morando^  et  redeundo  as  the  policeman.  The 
deceased  having  been  required  by  a  policeman  to  aid  him  in  tak- 
ing a  man,  whom  he  had  apprehended  on  suspicion  of  stealing 
potatoes,  to  the  station-house,  did  so  for  some  time,  and  then 
was  going  away,  when  he  was  attacked  and  beaten  to  death, 
and  it  was  objected  that  he  was  not  at  the  time  aiding  the  po- 
liceman ;  Coltman,  J.,  said,  ^^  He  is  entitled  to  protection  eundo^ 
morando^  et  redeundo.'*^  * 

§  260.  So  as  to  private  persons  lawfully  arresting  indepen- 
dently of  officer.  —  The  same  sanction  is,  with  certain  restrictions 
to  be  hereinafter  stated,  extended  to  the  cases  of  private  persons 
interposing  for  preventing  mischief  from  an  affray,  or  using  their 
endeavors  to  apprehend  felons,  or  those  who  have  given  a  danger- 
ous wound,  and  to  bring  them  to  justice;  such  persons  being 
likewise  in  the  discharge  of  a  duty  required  of  thenx  by  the  law. 
The  law  is  their  warrant,  and  they  may  not  improperly  be  con- 
sidered as  persons  engaged  in  the  pubUc  service,  and  for  the  ad- 
vancement of  justice,  though  without  any  special  appointment ; 
and  being  so  considered,  they  are  under  the  same  protection  as 
the  ordinary  ministers  of  justice.^  And  it  is  murder  for  the  de- 
fendant, he  being  pursued  for  felony,  of  which  probable  cause  is 
shown,  to  kill  one  of  the  pursuers,  he  knowing  them  to  be  such.^ 

§  261.  Caution  to  be  observed  by  pursuers.  —  While  it  is  clear 
that  a  private  person  is  not  only  justified  but  obliged  to  do  his 
best  to  bring  felons  ^  justice,  as  well  as  to  prevent  felony,^  a 
party  interfering  on  this  principle  should  be  clear,  first,  that  a 
felony  has  actually  been  committed^  or  that  an  actual  attempt 

1  1   Hale,  462,   468  ;    Post.   809  ;  •  Post  809 ;  Jackson's  case,  1  East 

Brooks  V.  Com.  61  Pa.  St.  852;  Gal-  P.  C.  298;  Brooks  v.  Com.  61  Pcnn. 

Tin  V,  Com.  6  Cold.  (Tenn.)  288.    In  St.  852.    See,  however,  supra,  §  218; 

such  case  the  private  persons  so  as-  and  see  §  198,  259. 

sisting  are  under  the  officer's  com-  ^  Ibid.     See  Galvin  v.  State,  6  Cold, 

mands.    B.  v.  Patience,  7  C.  &  P.  775 ;  (Tenn.)  288 ;  Beuck  v.  McGregor,  8 

People  17.  Moore,  2  Douglass  (Mich.)  1.  Yroom  (N.  J.),  70;  Holly  v.  Mix,  8 

And  the  officer  may  have  special  pri-  Wend.  850 ;  Com.  v.  Deacon,  8  S.  &. 

▼ate  assistanU.    Coyles  r.  Hurten,  10  B.  48;  State  v,  Boane,  2  Dev.  58. 

Jolins.  85.  •  £x  parte  Kraus,  1  B.  &  C.  261 ;  1 

*  B.  V.  Phelps,  1  C.  &  M.  480 ;  B.  Buss,  on   Cr.  585.     See  more  fully, 

r.  Poiier,  12  Cox  C.  C.  444 ;  State  Com.  t;.  Daily,  Com. ».  Hare,  Appen- 

9.  Oliver,  2  Houst.  585.  diz;  Dill  v.  State,  25  Ala.  15. 
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to  conimit  a  felony  is  being  made  by  the  party  arrested  ;  ^  and, 
second,  that  it  was  committed  by  the  person  intended  to  be  par- 
sued  or  arrested ;  for,  supposing  a  felony  to  have  been  actually 
committed,  but  not  by  the  person  arrested  or  pursued  upon  sus- 
picion, this  suspicion,  though  probably  well  founded,  will  not 
bring  the  person  endeavoring  to  arrest  or  imprison  within  the 
protection  of  the  law,  so  far  as  to  excuse  him  from  the  guilt  of 
manslaughter,  if  he  should  kill;  or,  on  the  other  hand,  to  make 
the  killing  of  him  amount  to  murder.  It  seems  that,  in  either 
case,  it  would  only  be  manslaughter :  the  one  not  having  used 
due  diligence  to  be  apprised  of  the  truth  of  the  fact ;  the  other 
not  having  submitted  and  rendered  himself  to  justice.^ 

§  262.  Private  persons  may  interfere  to  prevent  felony,  — 
Thus,  where  H.,  being  called  up  in  the  night  by  one  of  his  ser- 
vants, found  that  his  stable  had  been  attempted,  and  the  door 
cut  in  such  a  manner  that  the  bolt  was  exposed,  and  found  the 
prisoner  and  another  person  concealed  in  the  yard ;  and  a  steel 
instrument  was  also  found,  by  which  the  door  of  the  stable  ap- 
peared to  have  been  cut,  and  some  house-breaking  instruments 
wei-e  also  found  near  the  spot  where  the  prisoner  and  his  com* 
panion  were  concealed,  and  under  these  circumstances  they  had 
been  apprehended  and  detained  by  H.  and  his  servant,  and  dur- 
ing such  detention,  and  in  the  course  of  the  same  night,  the  pris- 
oner had  cut  H.'s  servant  with  a  knife,  a  point  was  made  that 
such  cutting  was  not  within  the  43  Geo.  8,  c.  58,  on  the  ground 
that  the  prisoner  was  not  lawfully  in  custody,  there  being  no 
warrant,  and  an  attempt  to  commit  a  felony  being  only  a  mis- 
demeanor. But  the  judges  held  that  the  prisoner  being  detected 
in  the  night  attempting  to  commit  a  felony  might  be  lawfully 
detained  without  a  warrant,  until  he  could  be  carried  before  a 
magistrate.8 

Upon  an  indictment  for  wounding,  it  appeared  that  'the  pris- 
oner had  asked  leave  to  take  a  basket  of  ashes  from  the  prosecu- 
tor's ash-pit,  which  he  was  permitted  to  do ;  as  he  was  carrying 

1  2  Inst.  62, 172 ;  Post  81S ;  Samuel  N.  T.  468 ;  Hawley  v.  Butler,  54  Barb. 

V.  Fayne,  Dougl.  859 ;  and  in  Coxe  v.  490.     See  supra,  §  21 S. 

Winan,  Cro.  Jac.  150,  it  was  holden,  *  1  Hale,  490;  Post  SIS.    See  State 

that,  without  a  fact,  suspicion  is  no  v.  Rutherford,  1  Hawks  N.  C.  Rep. 

cause  of  arrest;  and  8  £d.  4,  8;  5  457. 

Hen.  7,  5;  7  Hen.  4,  85,  are  cited.  *  B.  v.  Hunt,  By.  &  Mood.  Cr.  C. 

To  same  effect  see  Bums  v.  Erben,  40  98. 
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away  the  ashes  the  prosecator^s  apprentice  saw  the  spout  of  a 
new  tea-kettle,  which  had  stood  on  a  shelf  near  the  ash-pit, 
among  the  ashes,  and  having  given  the  alarm,  the  prosecutor 
seized  the  plrisoner  to  detain  him  while  a  constable  was  sent  for ; 
the  prisoner  resisted,  and  in  the  struggle  both  fell,  and  the  pris- 
oner cut  the  prosecutor  with  a  knife ;  a  rattle  of  copper  had  been 
heard  while  the  prisoner  was  at  the  ash-pit ;  it  was  objected  that 
the  prosecutor  had  no  right  to  detain  the  prisoner.  Alderson, 
B. :  ^^  That  will  dejfend  on  whether  the  jury  are  satisfied  that  the 
prisoner  had  in  fact  stolen  the  tea-kettle.  If  he  had  stolen  the 
tea-kettle,  the  prosecutor  had  a  right  to  detain  him,  and  this 
wounding  will  be  felony."  ^ 

§  268.  Indictment  founds  good  cause  of  arreet  Jy  private  per- 
sons* —  An  indictment  found  is  a  good  cause  of  arrest  by  private 
persons,  if  it  may  be  made  without  the  death  of  the  felon  ;  but 
it  is  said,  that  if  he  be  killed,  their  justification  must  depend 
upon  the  fact  of  the  party's  guilt,  which  it  will  be  incumbent 
on  them  to  make  out;  otherwise,  they  will  be  guilty  of  man- 
slaughter.* 

4^A.  Railway  Officers. 

§  264.  A  railway  officer  has  a  right  to  put  out  of  the  cars,  in 
a  careful  way,  so  as  not  unnecessarily  to  hurt,  a  person  who  is 
disorderly  in  the  cars,  or  who  refuses  to  obey  the  rules  of  the 
company ^^  But  if  the  railway  officer  exact  conditions  which  are 
unjust  or  illegal,  then  he  is  liable  for  any  injury  he  or  his  assist- 
ants may  inflict.  And  so  if  his  mode  of  arrest  or  detention  be 
mmecessarily  severe.*  The  same  principles  govern  the  rights  of 
the  assailed  party  in  resisting  the  assault. 

'  R.  v.  Price,  8  C.  &  F.  282  —  Alder-  mitted ;  whereas  a  constable,  having 

son,  B.  reasonable  ground  to  suspect  that  a 

*  Dalt.*  c.  1 70,  0.  5 ;  1  East  P.  C.  felony  has  been  committed,  is  author- 

c.  5,  8.  68,  p.  301.  ized  to  detain  the   party  suspected 

*'  There  is  this  distinction  between  until    inquiry  can   be  made  by  the 

a priyate  indiyidnal  and  a  constable:  proper  authorities.' '     fieckworth   v. 

in  order  to  justify  the  former  in  cans-  Philby,  6  B.  &  C.  688. 

ing  the  imprisonment  of  a  person,  he  *  See  Wharton  on  Negligence,  §  646, 

must  not  only  make  out  a  reasonable  and  cases  there  cited, 

ground  of  suspicion,  but  he  must  prove  ^  R.  v.  Mann,  6  Coz  C.  C.  461. 
that  a  felony  has  actually  been  com- 
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II.  IN  WHAT  CASES. 

lit.  Felonies. 

§  266.  In  felonies  arrests  may  be  made  in  prevention.  —  The 
rule  of  law  bearing  on  this  point  has  abready  been  stated  in  the 
pages  immediately  preceding.^  It  is  sufficient  now  to  recapitu- 
late what  has  been  there  said,  that  si  more  liberal  construction  of 
the  right  to  arrest  exists  in  felonies  than  in  misdemeanors.  If  a 
felony  be  committed  and  the  felon  fly  from  justice,  or  a  danger- 
ous wound  be  given,  it  is  the  duty  of  every  man  to  use  his  best 
endeavors  to  preyent  an  escape ;  and  in  such  cases,  if  fresh  pur- 
suit be  made,  and  a  fortiori^  if  hue  and  cry  be  levied,  all  who 
join  in  aid  of  those  who  began  the  pursuit  will  be  under  the  same 
protection  of  the  law ;  and  the  same  rule  holds  if  a  felon,  after 
arrest,  break  away  as  he  is  being  carried  to  jaU,  and  his  pursuers 
cannot  retake  him  without  killing  him.^  Thus,  where,  upon  a 
robbery  committed  by  several,  the  party  robbed  iraised  hue  and 
cry,  and  the  country  pursued  the  robbers,  and  one  of  the  pursu- 
ers was  killed  by  one  of  the  robbers,  it  was  held  that  this  was 
murder,  because  the  country,  upon  hue  and  cry  levied,  are  au- 
thorized by  law  to  pursue  and  apprehend  the  malefactors ;  and 
that,  although  there  were  no  warrant  of  a  justice  of  the  peace 
to  raise  hue  and  cry,  nor  any  constable  in  the  pursuit,  yet  the 
hue  and  cry  was  a  good  warrant  in  law  for  the  pursuers  to  appre- 
hend the  felons ;  and  that,  therefore,  the  killing  of  any  of  the 
pursuers  was  murder.' 

§  266.  And  so  aft-er  commission  on  reasonable  suspicion.  —  A 
peace  officer  may  justify  an  arrest  on  a  charge  of  felony,  on 
reasonable  cause  of  suspicion,  without  a  warrant,  although  it 
should  afterwards  appear  that  no  felony  had  been  committed.^ 
And  where  a  private  person,  suspecting  another  of  felony,  has 
laid  his  grounds  of  suspicion  before  a  constable,  and  required  his 
assistance  to  take  him,  the  constable  may  justify  killing  the  party, 
if  he  fly,  and  cannot  otherwise  be  taken,  though  in  truth  he  were' 
innocent.  But  in  such  case,  where  no  hue  and  cry  is  levied,  the 
party  suspecting  ought  to  be  present,  as  the  justification  must  be 

^  See  supra,  §  227-9.  *  Jackson's  case,  1  Hale,  464. 

*  1  Hale,  4S9,  490;  1  Hawk.  P.  C.  *  Samuel  v.  Payne,  Dougl.d59.  See 

c.  2S,  s.  11 ;  Post.  309 ;  I  East  P.  C.  supra,  §  256-7. 
c.  6,  s.  67,  p.  298. 
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that  the  constable  did  aid  him  in  taking  the  party  suspected ; 
and  the  constable  ought  to  be  informed  of  the  grounds  of  sus- 
picion, that  he  may  judge  of  the  reasonableness  of  it.^  A  police 
officer  found  N.  with  potatoes  under  his  shirt,  which  had  been 
yery  recently  dug  from  the  ground,  and  apprehended  him.  The 
policeman  called  O.  to  assist  him  ;  O.  did  so,  and  a  rescue  being 
attempted,  O.  was  going  away,  and  was  struck  by  A.,  who  went 
away,  and  O.  was  afterwards  killed  by  other  persons  who  at- 
tempted the  rescue ;  it  was  held  that  the  police  officer  had  no 
right  to  apprehend  N.,  and  that  the  killing  of  O.,  therefore,  did 
not  amount  to  murder.^ 

2d.  HisdemeancrB. 

§  267.  After  commission,  private  persons  cannot  arrest.  —  No 
matter  what  may  be  the  case  of  misdemeanor,  there  is  no  power 
in  a  private  person  to  apprehend  after  the  offence  has  been  com- 
mitted. Thus,  to  trespass  for  false  imprisonment  the  defendant 
pleaded  that  an  evil  disposed  person,  to  him  unknown,  had  ob- 
tained goods  from  him  by  false  pretences ;  that  the  plaintiff  after- 
wards passed  by  the  defendant's  shop,  and  was  pointed  out  to 
him  by  his  servant  as  the  person  who  had  so  obtained  the  goods ; 
whereupon  the  defendant,  vehemently  suspecting  that  the  plain- 
tiff was  the  person  who  had  committed  the  offence,  gave  charge 
of  him  to  a  police  officer  to  be  taken  before  a  magistrate,  and 
upon  this  plea  the  defendant  had  a  verdict.  It  was  contended, 
in  showing  cause  against  a  rule  for  judgment  non  obstante  vere- 
dicto, that  offences  partaking  of  the  nature  of  a  felony,  as  a 
fraud,  which  borders  upon  a  theft,  might  come  under  a  different 
rule  from  misdemeanors,  which  merely  constituted  a  breach  of 
the  peace.  Put  Lord  Tenterden,  C.  J.,  said :  **  The  distinction 
between  felony  and  misdemeanor  is  well  known  and  recognized, 
but  is  there  any  authority  for  distinguishing  between  one  kind  of 
misdemeanor  and  another  ?  *'  It  was  admitted  that  there  was  no 
direct  authority,  but  2  Hawk.  P.  C.  c.  12,  s.  20,  and  2  Hale,  88, 
89,  were  relied  upon.  Lord  Tenterden,  C.  J. :  '*  The  instances 
in  Hawkins  are  where  the  party  is  caught  in  the  fact,  and  the 
observation  there  added  assumes  that  the  party  was  guilty.  Here 

1  Supra,  §  256-7;  2  Hale,  79,  80,        <  R.  v.  Fhelps,  1  Carr.  k  Marsh. 
91-3  ;  8  Inst  221 ;  1  East  P.  C.  c.  5,    180. 
t.  69,  p.  801. 
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the  case  is  only  of  suspicion.  The  instances  in  Hale,  of  arrest 
on  suspicion  after  the  fact  is  over,  relate  to  felony.  In  cases  of 
misdemeanor  it  is  much  better  that  the  parties  should  apply  to  a 
justice  of  peace  for  a  warrant  than  take  the  law  into  their  own 
hands,  which  they  are  too  apt  to  do.  The  rule  must  be  made 
absolute."  ^ 

§  268.  Btit  otherunse  in  9udden  affrays.  —  Where  private  per- 
sons interpose,  in  the  case  of  sudden  affrays,  to  part  the  combat- 
ants and  prevent  mischief,  and  give  express  notice  of  their  friendly 
intent,  it  will  be  murder  in  either  of  the  persons  making  the 
affray  who  shall  kill  the  party  so  interposing  ;  but  it  will  not  be 
murder  in  the  other  affrayer,  unless  he  also  strike  the  party .^ 

*§  269.  ArreBt  without  warrant  extenuates  offence.  —  The  same 
doctrine  applies  to  officers  arresting  parties  without  warrant, 
on  a  charge  of  misdemeanor  reported  to  have  been  committed. 
Thus,  if  a  constable  take  a  man  without  warrant,  upon  a  charge  of 
ill-using  a  person,  which  ill-usage  was  not  in  the  presence  of  the 
constable,  and,  therefore,  gives  him  no  authority  to  do  so,  and  the 
prisoner  runs  away,  and  is  pursued  by  J.  S.,  who  was  with  the 
constable  all  the  time,  and  charged  by  him  to  assist,  and  the  man 
kill  J.  S.  to  prevent  his  retaking  him,  it  will  not  be  murder,  but 
manslaughter  only ;  because  the  arrest  is  illegal,  and  J.  S.  ought 
to  have  known  it  was,  and  then  his  attempt  to  retake  was  illegal 
also  ;  and  that  though  the  prisoner,  while  in  custody  of  the  con- 
stable, struck  the  man  by  whom  the  charge  was  given ;  because 
a  blow  whilst  he  was  under  the  influence  of  the  provocation  from 
the  illegal  arrest  caused  by  such  man  would  not  justify  the  con- 
stable in  detaining  him :  at  least  it  will  make  no  difference  if  the 
blow  was  not  likely  to  be  followed  with  dangerous  consequences, 
nor  made  a  new  and  distinct  ground  of  detainer.  Upon  an  in- 
dictment for  maliciously  cutting  Walby,  it  appeared  that  a  man 
travelling  upon  the  highway  told  the  constable  that  a  man  coining 
along  the  road  had  been  ill-using  him,  and  charged  the  constable, 
in  the  prisoner's  hearing,  to  take  the  prisoner  before  a  magistrate 
for  so  misusing  him  ;  on  which  the  constable,  meeting  the  pris- 
oner passing  along  the  highway,  ordered  him  to  stop  for  insulting 
a  man  on  the  road,  laid  hold  of  him,  tapped  him  on  the  shoulder, 
said  he  was  his  prisoner,  and  that  he  should  take  him  to  a  mag- 

1  Fox  v.  Gauot,  8  B.  &  Ad.  798;        <  Fost.  272;  infra,  §  273,  878. 
supra,  §  260. 
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istrate,  and  ordered  Walby  to  assist  him,  which  W.  did,  and  to 
which  the  prisoner  submitted^  No  particulars  of  what  the  sup- 
posed ill  usage  or  insult  consisted  of  appeared  in  evidence,  nor 
did  they  pa98  in  the  eon%tabW9  view  or  hearing^  and,  therefore, 
the  apprehension  and  detainer  appeared  clearly  thus  far  to  have 
been  unlawful.  Afterwards,  and  whilst  the  prisoner  was  thus  in 
custody,  and  before  they  found  a  magistrate,  the  prisoner  struck 
the  man,  in  the  constable's  presence,  who  had  made  the  charge 
against  him,  and  the  constable  then  also  told  the  prisoner  he 
should  take  him  before  a  magistrate ;  and  some  time  afterwards, 
as  they  were  proceeding  along  to  a  magistrate's,  the  prisoner  ran 
away  and  attempted  to  escape,  but  was  pursued  by  W.  by  the 
constable's  order,  and  being  overtaken  by  him,  refused  to  stop, 
asking  W.  where  his  authority  was,  who  said  it  was  in  his  hand, 
alluding  to  a  stick  which  W.  then  had  in  his  hand,  and  which 
the  prisoner  had  given  up  to  him  at  the  commencement  of  the 
detainer ;  and  without  further  information,  when'  W.  was  going 
to  take  hold  of  him,  the  prisoner  told  him  if  he  would  not  let 
go  he  would  stab  him,  and  then  gave  him  the  cut  in  the  face 
for  which  he  was  thus  indicted.  Holroyd,  J.,  doubted  whether 
the  effect  of  the  first  illegal  custody  might  not  operate  upon  the 
circumstances  that  subsequently  took  place,  as  a  defence  against 
the  present  indictment,  either  in  rendering  even  the  subsequent 
imprisonment  tortious,  or  depriving  the  prisoner's  conduct  of  the 
necessary  legal  ingredient  of  malice  ;  and  he  reserved  the  case 
for  the  opinion  of  the  judges,  who  held  that  the  original  arrest 
was  illegal,  and  that  the  recaption  would  have  been  illegal,  and, 
therefore,  the  case  would  not  have  been  murder  if  death  had  en- 
sued.^ 

§  270*  No,  power  in  justice  of  the  pecLce  to  detain  without 
charge.  —  Even  a  justice  of  the  peace  has  no  authority  to  detain 
a  person  known  to  him,  till  some  other  person  makes  a  charge 
against  him :  before  he  detains  a  person  known,  he  ought  to  have 
a  charge  actually  made.  Upon  an  indictment  for  false  imprison- 
ment and  assaulting  one  Smyth,  it  appeared  that  Smyth  went  to 
a  police  office,  where  two  magistrates  were  sitting,  to  make  a 
complaint,  which  was  dismissed,  and  he  was  retiring,  when  one 
of  the  magistrates  said :  *'*•  Stop  him ;  shut  the  door ;  don't  let  that 
man  escape.     Where  is  the  person  that  has  got  the  information 

1  R.  V.  Curvan,  R.  &  M.  C.  C.  R.  182 ;  supra,  §  253. 
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to  lay  against  him  for  tampering  mth  the  due  course  of  justice?" 
On  which  he  was  detained.  For  the  defendants  it  was  opened, 
that  the  magistrates  were  informed  that  an  officer  had  a  com- 
plaint to  make  against  Smyth  for  having  tampered  with  the  due 
course  of  justice  ;  and  that  the  officer  not  being  then  at  the  office, 
Smyth  was  detained  till  he  was  sent  for ;  and  it  was  contended 
that,  if  a  magistrate  has  a  person  before  him  charged  with  either 
felony  or  misdemeanor,  he  may  either  go  into  the  case  imme- 
diately, or  detain  the  party  to  await  his  pleasure.  Lord  Tenter- 
den,  C.  J.,  said :  ^^  I  am  of  opinion  that  the  justices  could  not 
detain  a  person  known  to  them,  till  some  other  person  should 
make  a  charge  ;  I  think  before  they  detain  a  known  person,  they 
should  have  a  charge  actually  made."  ^ 

Where,  however,  life  is  threatened,  and  complaint  be  made 
thereof  to  the  constable  forthwith,  such  constable  may,  in  order 
to  avoid  the  present  danger,  arrest  the  party,  and  detain  him  till 
he  can  conveniently  bring  him  to  a  justice  of  the  peaoe.^ 

§  271.  Arrest  for  breach  of  peace  iUegal  without  corpus  ddietu^ 
—  Upon  an  indictment  for  maliciously  stabbing  with  intent  to 
murder,  it  appeared  that  the  prisoner,  about  half-past  ten  at 
night,  went  to  a  house  and  demanded  to  see  the  servant  girl.  He 
was  desired  to  quit  the  house,  which  he  refused  to  do,  and  the 
prosecutor,  who  was  a  constable,  was  sent  for.  Before  the  prose- 
cutor came  the  prisoner  left  the  house  and  went  into  the  garden. 
In  about  twenty  minutes  the  prosecutor  came.  The  prisoner  did 
nothing  in  his  presence ;  but  upon  the  prisoner  saying,  ^^  If  a 
light  appear  at  the  windows,  I  will  break  every  one  of  them," 
the  prosecutor  took  him  into  custody,  and  he  afterwards  cut  the 
prosecutor  with  a  knife ;  it  was  submitted  that  the  arresting  th^ 
prisoner  was  illegal,  as  nothing  had  been  done  by  him  in  breach 
of  the  peace  in  the  presence  of  the  constable.  Parke,  J. :  ^^  I 
think  that  the  detention  of  the  prisoner  by  the  prosecutor  veas 
illegal.  There  was  no  breach  of  the  peace  when  the  prisoner 
was  taken  into  custody."  ^ 

1  R.  t;.  Bimie,  6  C.  &  P.  200.  116,  s.  8)  extends  it  even  to  the  pre- 

*  2  Hale,  8S.    This  power  seemB  to  vention  of  a  battery.   Vide  1  East  P. 

be  grounded  on  the  duty  of  the  officer  C.  c.  5,  a.  72,  p.  806. 

to  prevent  a  probable  felony,  and  must  *  See  supra,  §  255. 

be  govemed  by  the  same  rules  which  ^  R.  v.  Bright,  4  C.  &  P.  887. 

i^pply  to  that  case ;  though  Dalton  (c. 
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8d.  Riots. 

§  272.  —  Officers  to  he  protected  in  efforts  to  quell  riots.  — 
This  topic  has  been  abeady  generally  discussed.^  Among  J^he 
leading  English  cases  may  be  cited  the  following :  — 

A  great  number  of  persons,  assembled  in  a  house  called  Sis- 
singhurst^  in  Kent,  issiied  out  and  committed  a  great  riot  and 
battery  upon  the  possessors  of  a  wood  adjacent.  One  of  their 
names,  viz.,  A.,  was  known,  the  rest  were  not  known ;  and  a 
warrant  was  obtained  from  a  justice  of  peace  to  apprehend  the 
said  A.,  and  divers  other  persons  unknown,  who  were  all  together 
in  Sissinghurst  House.  The  constable,  with  about  sixteen  or 
twenty  called  to  his  assistance,  came  with  the  warrant  to  the 
house,  and  demanded  entrance,  and  acquainted  some  of  the  per- 
sons within  that  he  was  the  constable,  and  came  with  the  justice's 
warrant,  and  demanded  A.  with  the  rest  of  the  offenders  that 
were  then  in  the  house ;  and  one  of  the  persons  within  came  and 
read  the  warrant,  but  denied  admission  to  the  constable,  or  to 
deliver  A.  or  any  of  the  malefactors  ;  but^  going  in,  commanded 
the  rest  of  the  company  to  stand  to  their  staves.  The  constable 
and  his  assistants,  fearing  mischief,  went  away,  and  being  about 
five  rods  from  the  door,  B.,  C,  D.,  E.,  F.,  &c.,  about  fourteen  in 
number,  issued  out  and  pursued  the  constable  and  his  assistants. 
The  constable  commanded  the  peace,  yet  they  fell  on  and  killed 
one  of  the  assistants  of  the  constable,  and  wounded  others,  and 
then  retired  into  the  house  to  the  rest  of  their  company  which 
were  in  the  house,  whereof  the  said  A.  and  one  G.  that  read  the 
warrant  were  two.  For  this  A.,  B.,  C,  D.,  E.,  F.,  G.,  and  divers 
others,,  were  indicted  of  murder,  and  tried  at  the  king's  bench 
bar,  when  these  points  were  unanimously  determined :  — 

1.  That  although  the  indictment  averred  that  B.  gave  the 
stroke,  and  the  rest  were  present  aiding  and  assisting,  though  in 
truth  C.  gave  the  stroke,  or  that  it  did  not  appear  upon  the  evi- 
dence which  of  them  gave  the  stroke,  but  only  that  it  was  given 
by  one  of  the  rioters,  yet  that  such  evidence  was  sufficient  to 
maintain  the  indictment ;  for  in  law  it  was  the  stroke  of  all  that 
party,  according  to  the  resolution  in  Mackally's  case.' 

2.  That  in  this  case  all  that  were  present  and  assisting  to  the 
rioters  were  guilty  of  the  death  of  the  party  slain,  though  they 

2  See  fopra,  S  200-7.  *9Ck>.  67b. 
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did  not  all  actually  strike  him,  or  any  of  the  constable's  com- 
pany. 

8.  That  those  within  the  house,  if  they  abetted  or  counselled 
the  riot,  were  in  law  present  aiding  and  assisting,  and  principals, 
as  well  as  those  that  issued  out  and  actually  committed  the  as- 
sault ;  for  it  was  but  within  five  rods  of  the  house,  and  in  view 
thereof,  and  all  done  as  it  were  in  the  same  instant. 

4.  That  here  was  sufficient  notice  that  it  was  the  constable, 
before  the  man  was  killed.  1.  Because  he  was  the  constable  of 
the  same  vill.  2.  Because  he  notified  his  business  at  the  door 
before  the  assault,  viz.,  that  he  came  with  the  justice's  warrant. 
3.  Because,  after  his  retreat,  and  before  the  man  was  slain,  the 
constable  commanded  the  peace ;  and,  notwithstanding,  the  riot- 
ers fell  on  and  killed  the  party. 

5.  It  was  resolved  that  the  killing  of  the  assistant  of  the 
constable  was  murder,  as  well  as  the  killing  of  the  constable 
himself. 

6.  That  those  who  come  in  to  the  assistance  of  the  constable, 
though  not  specially  called  thereunto,  are  under  the  same  pro- 
tection as  they  that  are  called  to  his  assistance  by  name. 

7.  That  although  the  constable  retired  with  his  company  upon 
the  not  deliyering  up  of  A.,  yet  the  killing  of  the  assistant  of  the 
constable  in  that  retreat  was  murder.  1.  Because  the  retreat  was 
one  continued  act  in  pursuance  of  his  office;  being  necessary, 
when  he  could  not  attain  the  object  of  his  warrant,  and  being 
in  effect  a  continuation  of  the  execution  of  his  office,  and  under 
the  same  protection  of  the  law  as  his  coming  was.  2.  Principally 
because  the  constable,  in  the  beginning  of  the  assault,  and  before 
the  man  was  stricken,  commanded  the  peace. 

8.  It  seems  that  even  i£  the  constable  had  not  commanded  the 
peace,  yet  as  he  and  his  company  came  about  what  the  law  al- 
lowed them,  and,  when  they  could  not  effect  it  fairly,  were  go- 
ing their  way,  the  rioters  pursuing  them  and  killing  one  made 
the  offence  murder  in  them  all ;  for  the  act  was  done  without 
provocation,  and  the  constable  and  his  company  were  peaceably 
retiring ;  but  this  point,  was  not  relied  upon,  because  there  was 
enough  upon  the  former  point  to  convict  the  offenders.  In  the 
conclusion,  the  jury  found  nine  of  them  guilty,  and  acquitted 
those  within ;  not  because  they  were  abused,  but  because  there 
was  no  clear  evidence  that  they  consented  to  the  assault  as  the 
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jury  thought ;  and  therefore  judgment  was  given  against  the 
nine  to  be  hanged. 

§  273.  May  arrest  during  affray,  —  While  it  is  well  settled, 
as  has  been  stated,  that  a  constable  or  other  peace  officer  has  no 
right  to  arrest  after  an  affray  without  a  warrant,  yet  it  is  clear 
that  he,  or  other  known  conservator  of  the  peace,  may  lawfully 
interpose  upon  his  own  view  to  prevent  a  breach  of  the  peace, 
and  to  quiet  an  afiEray ;  and  if  he  or  any  of  his  assistants,  whether 
commanded  or  not,  be  killed,  it  will  be  murder  in  all  who  take 
part  in  the  resistance,  —  there  being  either  implied  or  express 
notification  of  the  character  in  which  he  interposed.^ 

§  274.  Notice  may  he  irtferentially  shown.  —  What  degree  of 
notice  is  required  to  acquaint  parties  with  the  fact  of  office  has 
been  already  partially  considered.^  In  such  cases,  a  small  matter 
will  amount  to  a  due  notification.  It  is  sufficient  if  the  peace  be 
commanded,  or  the  officer,  in  any  other  mamier,  declare'  with 
what  intent  he  interposes.  Or  if  the  officer  be  within  his 
proper  district,  and  known,  or  but  generally  acknowledged,  to 
bear  the  office  he  assumes,  the  law  will  presume  that  the  party 
killing  had  due  notice  of  his  intent ;  especially  if  it  be  in  the 
daytime.^  In  the  night  some  further  notification  is  necessary ; 
and  commanding  the  peace,  or  using  words  of  the  like  import, 
notifying  his  business,  will  be  sufficient. 

§  275.  J^  affray  he  over^  power  ceases.  —  It  becomes,  under 
the  law  as  just  stated,  an  important  inquiry  whether  an  afEray 
be  actually  over,  for  on  this  depends  the  question  how  far  an 
arrest  made  without  warrant  is  legal.^  Thus,  upon  the  trial  of 
an  action  for  an  assault,  it  appeared  that  about  midnight  there 
was  a  disturbance,  and  ringing  and  knocking  at  many  doors ; 
that  the  disturbance  continued  about  three  hours,  and  about 
three  o'clock  in  the  morning  the  high  constable  asked  the  plain- 
tifE  to  assist  him  in  taking  the  parties  into  custody,  and  that  the 
plaintiff  went  into  the  street,  and  that  one  White  desired  the 
defendant  to  go  home,  and  the  defendant  replied,  ^^  If  you  do  not 
leave  me  alone  I  will  knock  your  brains  out,  or  give  you  a  good 
ducking,"  whereupon  the  pkdntiff  and  White  laid  hold  of  the 
defendant  to  convey  him  to  the  cage ;  and  when  near  the  cage 

1  1  Hale,  463  ;  1  Hawk.  P.  C.  c.  81,        *  1  Hale,  861  ;  Fost.  811. 
8.  64 ;  Fost.  810.  «  See  sapra,  §  271. 

*  8apra,  §  287. 
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door,  all  three  fell  down ;  and  it  was  imputed  that  at  this  time 
the  defendant  kicked  the  plaintiff  on  the  leg,  which  was  the 
injury  for  which  the  action  was  brought.  Alderson,  B.,  said  to 
the  jury :  '^  The  questions  for  your  consideration  in  this  case  are, 
whether  the  defendant  was  engaged  in  the  affray ;  whether  the 
constable  had  view  of  the  affray  while  he  was  so  engaged  in  it ; 
and  whether  the  affray  was  continuing  at  the  time  that  he 
ordered  the  plaintiff  to  apprehend  the  defendant.  If  you  are  sat- 
isfied that  all  these  points  are  made  out,  then,  if  the  defendant 
assaulted  the  plaintiff  while  the  plaintiff  was  endeavoring  to  ap- 
prehend him,  such  assault  is  unjustifiable,  and  the  verdict  ought 
to  be  for  the  plaintiff.  If,  however,  there  had  beeji  an  affray, 
and  that  affray  were  over,  then  the  constable  had  not,  and  ought 
not,  to  have  the  power  of  apprehending  the  persons  engaged  in 
it :  for  the  power  is  given  by  law  to  prevent  a  breach  of  the 
peace ;  and  where  a  breach  of  the  peace  had  been  committed, 
and  was  over,  the  constable  must  proceed  in  the  same  way  as 
any  other  per^n,  namely,  by  obtainkg  a  warrant  from  a  m^is- 
trate.  You  must,  therefore,  before  you  find  for  the  plaintiff,  be 
satisfied  that  the  defendant  was  a  party  to  the  affray,  and  that 
the  affray  was  continuing  at  the  time  of  his  apprehension.  The 
right  of  the  plaintiff  to  apprehend  the  defendant  is  a  serious 
question,  involving  the  power  of  constables,  and  a  wrong  de- 
cision upon  it  would  affect  the  liberty  of  the  subject.  The 
words  used  by  the  defendant  would  be  no  justification  for  his 
apprehension,  unless  he  was  a  party  to  the  affray,  and  you 
think  that  those  words  show  that  the  affray  was  still  continuing. 
If  the  apprehension  of  the  defendant  were  unlawful,  he  had,  un- 
questionably, a  right  to  struggle  to  get  away  ;  but  if  the  appre- 
hension was  lawful,  he  had  no  right  to  do  so,  and  is  answerable 
for  all  the  consequences."  ^ 

§  276.  Officers  arresting  in  public  houses.  —  Questions  not  un- 
frequently  arise,  says  Sir  William  Russell,^  as  to  the  authority  of 
constables  and  other  officers  to  interfere  with  persons  in  inns  or 
beer-houses.  It  is  no  part  of  a  policeman's  duty  to  turn  a  per- 
son out  of  an  inn,  although  he  may  be  conducting  himself  im- 
properly there,  unless  his  conduct  tends  to  a  breach  of  the  peace. 
The  plaintiff  was  using  abusive  language  in  an  inn  to  one  of  the 

^  Cook  V.  Nethercote,  6   C.  &  P.        *  1  Buss,  on  Cr.  602. 
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persoiis  there,  on  which  the  owner  of  the  inn  sent  for  a  police- 
man, who,  by  his  direction,  took  the  plaintiff  to  the  station-house. 
Patteson,  J. :  **  The  landlord  of  an  inn  or  public  house,  or  the 
occupier  of  a  private  house,  whenever  a  person  conducts  himself 
as  the  plaintiff  did,  is  justified  in  telling  him  to  leave  the  house, 
and  if  he  will  not  do  so,  he  is  justified  in  putting  him  out  by 
force,  and  may  call  in  his  servants  to  assist  in  so  doing.  He 
might  also  authorize  a  policeman  to  do  it,  but  it  would  be  no 
part  of  a  policeman's  duty  as  such,  unless  the  party  had  commit- 
ted some  offence  punishable  by  kw ;  but  although  it  would  be 
no  part  of  a  policeman's  duty  to  do  this,  it  might  be  better  in 
many  cases  that  a  policeman  should  assist  the  owner  of  the  house 
in  a  matter  of  this  kind,  as  he  would  probably  get  the  person  out 
of  the  house  with  less  disturbance  than  the  owner  himself  could 
do."  ^  Neither  is  it  the  duty  of  a  policeman  to  prevent  a  person 
from  going  into  a  room  in  a  pubUc  house,  unless  a  breach  of  the 
peace  was  likely  to  be  committed  by  such  person  in  that  room. 
Upon  an  indictment  for  assaulting  a  policeman  in  the  execution 
of  his  duty,  it  appeared  that  the  policeman  was  called  into  a  pub- 
lic house  to  put  an  end  to  a  disturbance  which  the  defendant  was 
making ;  he  and  the  landlady  were  at  high  words :  W.  L.  inter- 
fered, and  the  defendant  was  in  the  act  of  squaring  at  him,  when 
the  policeman  desired  the  defendant  not  to  make  a  disturbance  ; 
the  defendant,  who  was  at  the  side  of  the  bar,  then  attempted 
to  go  into  the  parlor,  in  which  a  person  was  sitting ;  as  the  de- 
fendant attempted  to  get  into  the  parlor,  the  policeman  collared 
him,  and  prevented  his  going  in  ;  he  then  struck  the  policeman ; 
neither  the  landlord  nor  Uindlady  had  desired  the  policeman  to 
torn  the  defendant  out  of  the  house.  Parke,  B.,  said :  "  The 
policeman  had  a  right  to  be  in  the  house,  without  being  called 
upon  either  by  the  landlord  or  landlady  to  interfere,  but  under 
the  circumstances  he  had  no  authority  to  lay  hold  of  the  defend- 
ant, unless  you  are  satisfied  that  a  breach  of  the  peace  was  likely 
to  be  committed  by  the  defendant  on  the  person  in  the  parlor  ; 
and  if  you  think  it  was  not,  it  was  no  part  of  the  policeman's 
daty  to  prevent  the  defendant  from  going  into  the  parlor."  ' 

§  277.  But  if  a  person  make  such  a  noise  and  disturbance  in  a 
pablic  house  as  would  create  alarm  and  disquiet  the  neighborhood, 

I  Wheeler  v.  Whiting,  9  C.  &  P.     *  <  R.  v.  Mabel,  9  C.  &  P.  474  ~ 
268.  Parke,  B. 
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tins  would  be  such  a  breach  of  the  peace  as  would  justify  a  po- 
liceman in  taking  the  party  into  custody,  provided  it  took  place 
in  the  presence  of  the  policeman.  To  trespass  for  false  impris- 
onment the  defendant  pleaded  that  he  was  possessed  of  a  public 
house,  and  that  plaintiff  was  in  the  house,  and  conducted  himself 
in  a  riotous,  quarrelsome,  disorderly,  and  uncivil  manner,  and 
committed  a  breach  of  the  peace  therein  ;  that  the  plaintiff  was 
requested  to  depart,  and  refused,  whereupon  the  defendant  gently 
laid  his  hands  on  the  plaintiff  to  remove  him,  and  because  the 
plaintiff  violently  and  forcibly  resisted  the  said  removal,  the  de- 
fendant gaVe  him  in  charge  to  a  watchman,  who  saw  the  said 
breach  of  the  peace ;  it  appeared  that  a  watchman,  who  was  on 
duty,  in  consequence  of  hearing  a  noise,  went  into  the  defendant's 
public  house,  where  he  found  the  plaintiff  and  five  or  six  other 
young  men  making  a  disturbance  ;  he  led  the  plaintiff  out  of  the 
house,  and  about  fifteen  yards  along  the  street,  and  then  let  him 
go  ;  he  said  he  would  go  back  and  have  his  revenge,  and  went  to- 
wards the  public  house :  the  watchman  went  round  his  beat,  and  on 
his  return  he  heard  a  person  at  the  door  of  defendant's  house  cry 
'^  Watch,"  and  he  in  consequence  went  in  and  found  the  plaintiff 
sitting  down  ;  he  then  sprung  his  rattle,  and  the  defendant  tried 
to  put  the  plaintiff  out  of  the  house,  the  plaintiff  having  hold  of 
the  defendant's  collar,  to  resist  being  put  out,  on  which  Uie 
watchman  took  the  plaintiff  into  custody,  and  took  him  to  the 
watch-house.  Parke,  B.,  said :  ^^  There  is  no  doubt  that  a  land- 
lord may  turn  out  a  person  who  is  making  a  disturbance  in  a  pub- 
lic house,  though  such  disturbance  does  not  amount  to  a  breach 
of  the  peace.  To  do  this  the  landlord  may  lay  hands  on  him, 
and  in  so  doing  the  landlord  is  not  guilty  of  any  breach  of  the 
peace.  But  if  the  person  resists,  and  lays  hands  on  the  landlord, 
that  is  an  unjustifiable  assault  upon  tiie  landlord;  and  if  the 
watchman  in  this  case  saw  sudi  assault  committed,  that  would 
make  out  the  plea.  There  might,  it  is  true,  be  a  sufficient  breach 
of  the  peace  to  justify  the  defendant,  as  the  landlord  of  the 
house,  in  giving  the  plaintiff  into  custody  without  this  assault ; 
and  even  H  there  was  no  assault  at  all.  For  if  the  plaintiff  made 
such  a  noise  and  disturbance  as  would  create  alarm  and  would  dis- 
quiet the  neighborhood,  and  the  persons  passing  along  the  adja- 
cent street,  that  would  be  such  .a  breach  of  the  peace  as  would  not 
only  authorize  the  landlord  to  turn  the  plaintiff  out  of  the  house, 
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but  it  would  also  give  the  landlord  a  right  to  have  the  plaintiff 
taken  into  custody,  if  this  occurred  in  the  view  of  the  watchman  ; 
the  watchman  has  said  he  saw  the  piece  of  work  the  first  time 
he  went  into  the  house.  Now,  if  the  plaintiff  and  others  were 
then  conducting  themselves  in  a  manner  calculated  to  disturb  the 
neighborhood,  this  would  justify  the  watchman  in  turning  the 
plamtiff  out,  and  in  taking  him  into  custody,  if  on  his  going  to 
the  house  the  second  time  he  found  the  plaintiff  still  there."  ^ 

But  unless  ti^e  peace  of  the  neighborhood  be  disturbed,  or  there 
be  danger  of  the  perpetration  of  a  felony,  the  officer  interferes 
at  his  own  risk.' 

§  278.  Officers  arresting  in  private  houses.  —  An  officer  may 
also  interfere  in  case  of  flagrant  breaches  of  the  peace  and  at- 
tempted felonies  in  private  houses.'  But  as  to  civil  suits,  the  de- 
fendant in  his  own  house  is  privileged  from  arrest.^ 

§  279.  Private  persons  interfering  to  quell  affrays.  —  Private 
persons  interfering  for  the  furtherance  of  public  justice  should 
expressly  avow  their  intention,  or  their  killing  will  be  but  man- 
slaughter.'^ If  the  intention,  however,  be  shown,  the  law  is  other- 
wise. Thus,  in  a  case  already  cited,  the  prisoner  and  one  W.  en- 
gaged in  a  fight,  and  were  separated  by  the  deceased  ;  some  time 
after  the  fight  was  renewed,  and  the  deceased  again  interfered, 
but  being  unable  to  take  the  prisoner  off,  called  a  negro  to  his 
assistance  who,  in  the  act  of  separating  the  combatants,  threw 
the  prisoner  against  the  wall.  The  prisoner  then  made  at  the 
deceased  (who  endeavored'  to  avoid  him)  with  a  knife,  and  in- 
flicted a  mortal  wound ;  it  was  held  that  this  was  a  case  of  mur- 
der.' When  A.,  in  order  to  prevent  B.  from  fighting  with  his 
brother,  laid  hold  of  him  and  held  him  down,  striking  no  blow, 
upon  which  B.  stabbed  A.,  it  was  decided,  that  if  in  such  case 
A.  did  nothing  more  than  was  necessary  to  prevent  B.  from  beat- 
ing his  brother,  the  killing  of  him  v^as  murder ;  if  otherwise,  it 
would  have  been  manslaughter  only.^ 

^  Howell  V,  Jackson,  6  C.  &  P.  728  •  Post  810,  811  ;  U.  S.  v.  Travers, 

—  Parke,  B.     See  inf^,  §  2S5-294.  2  Wheeler's  C.  C.  510 ;  1  East  P.  C. 

*  R.  V.  Breble,  1  F.  &  F.  825.  c.  5,  s.  58,  p.  510.     See  supra,  §  198, 

*  ShsLW  V  .Charitie,  8  C.  &  K  21 ;  289,  240,  241. 

hat  see  more  folly  sapra,  §  267-274;        *  Sute  v.  Ferguson,  2  Hill  S.  C.  B. 
infra,  285-294.  619. 

«  See  infra,  f  288.  ^  R.  v.  Bourns,  5  C.  &  P.  120. . 
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4th.  Street-walker9  and  Vagrants. 

§  280.  In  such  cases  there  must  be  reasonable  ground  of  sus- 
picion. The  present  and  more  humane  opinion  in  this  respect  is, 
that  the  taking  up  of  a  person  in  the  night,  as  a  night-walker 
and  disorderly  person,  though  by  a  lawful  officer,  would  be  ille- 
gal, if  the  person  so  arrested  were  innocent,  and  there  were  no 
reasonable  grounds  of  suspicion  to  mislead  the  officer.^ 

The  city  officers  of  the  city  of  St.  Louis  arrested  the  defend- 
ant as  a  vagrant,  under  the  city  ordinances,  and  discharged  him 
again  upon  his  promise  that  he  would  leave  the  city  within  a 
specified  time.  After  the  time  had  elapsed,  the  deceased  again, 
without  a  warrant,  arrested  defendant  under  an  order  from  the 
head  of  the  poUce,  and  was  kiUed  by  defendant  in  resisting  the 
arrest.  It  was  held  that  if  the  arrest  by  deceased  was  made 
solely  because  defendant  had  broken  his  promise  to  leave  the 
city,  it  was  illegal ;  but  if  made  because  the  defendant  was  at 
the  time  a  vagrant  within  the  meaning  of  the  city  ordinances, 
then  it  was  legal.^ 


m.    Vm£N  THE  ARREST  MAT  BE  MADE. 

§  281.  The  officer  must  also  be  careful  not  to  make  an  arrest 
on  a  Sunday^  except  in  cases  of  treason,  felony,  or  breach  of  the 
peace ;  as,  in  all  other  cases,  an  arrest  on  that  day  will  be  the 
same  as  if  done  without  any  authority.  But  process  may  be  ex- 
ecuted in  the  night-time  as  well  as  by* day.' 

A  sergeant  at  mace  in  the  city  of  London  having  authority 
according  to  the  custom  of  the  city,  by  entry  in  the  porter's  book 
at  one  of  the  counters,  to  arrest  one  Murray  for  debt,  arrested 


1  Tooley's  case,  2  Lord  Raym.  1296. 
It  is  said  that  watchmen  and  beadles 
have  authority,  at  common  law,  to 
arrest  and  detain  in  prison,  for  exam- 
ination, persons  walking  in  the  streets 
at  night,  whom  there  is  reasonable 
ground  to  suspect  of  felony,  although 
there  is  no  proof  of  felony  having 
been  committed.  Lawrence  v.  Hedg- 
er,  8  Taunt.  14.  And  it  has  been 
said  by  Hawkins  and  others,  that 
every  private  person  may,  by  the  com- 
mon law,  arrest  any  suspicious  night- 
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walker,  and  detain  him  till  he  give  a 
good  account  of  himself  (2  Hawk. 
P.  C.  c.  13,  8.  6 ;  c.  12,  s.  20);  and  it 
has  been  held  that  a  person  may  be 
indicted  for  being  a  common  night- 
walker,  as  for  a  misdemeanor.  2 
Hawk.  P.  C.  c.  12,  s.  20  ;  Foph.  208 ; 
State  V,  Maxcy,  1  McMul.  503. 

>  Roberts  v.  Sute,  14  Mo.  138.  See 
Wh.  Cr.  L.  7th  ed.  §  2990,  as  to  stot- 
utes  authorizing  such  arrests. 

•  9  Co.  66  a;  1  Hale,  457;  1  Hawk. 
P.  C.  c.  31,  8.  62. 
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him  between  five  and  six  in  the  evening  of  the  8th  of  November, 
saying  at  the  same  time,  ^^  I  arrest  you  in  the  king's  name,  at 
the  suit  of  Master  Radford ; "  but  he  did  not  produoe  his  mace ; 
Murray  resisted,  and  one  of  his  companions  killed  the  officer. 
Upon  a  special  verdict  it  was  urged  that  the  arrest  in  the  night 
was  illegal ;  that  the  sergeant  should  have  shown  his  mace ;  and 
that  a  custom  stated  in  the  verdict  to  arrest  without  process  first 
against  the  goods  was  illegal :  but  the  objections  were  overruled ; 
and  judgment  was  given  for  the  king,  and  one  of  the  prisoners 
was  executed.^ 

§  282.  Killing  a  watchman  in  the  execution  of  his  office  is  not 
the  less  murder  for  being  done  in  the  night ;  and  the  killing  of 
an  officer  who  arresto  on  civil  process  may  be  murder,  though  the 
arrest  be  made  in  the  night ;  and  in  the  case  of  an  affray  in  the 
night  where  the  constable,  or  any  other  person  who  comes  to  aid 
bim  to  keep  the  peace,  is  killed,  after  the  constable  has  com- 
manded in  the  king's  name  to  the  keeping  of  the  peace,  such 
killing  will  be  murder ;  for  though  the  parties  could  not  discern 
or  know  him  to  be  a  constable,  yet  if  it  were  said  at  the  time 
that  he  was  such  officer,  resistance  was  at  their  peril.^ 

IV.    OFHCERS  TAKING  OPPOSITE  PARTS. 

§  283.  In  such  case  killing  is  but  manslaughter.  Where  offi- 
cers, accidentally  and  without  malice,  take  opposite  parts  in  an 
affray,  and  one  of  them  is  killed,  this,  says  Lord  Hale,  seems 
but  manslaughter,  and  not  murder,  inasmuch  as  the  officers  and 
their  assistants  were  engaged  one  against  the  other,  and  each 
had  as  much  authority  as  the  other ; '  but  upon  this  it  has  been 
remarked,  that  perhaps  it  had  been  better  expressed  to  have 
said,  that  inasmuch  as  they  acted  not  so  much  with  a  view  to 
keep  the  peace,  as  in  the  nature  of  partisans  to  the  different 
parties,  they  acted  altogether  out  of  the  scope  of  their  charac- 
ters as  peace  officers,  and  without  any  authority  whatever.^  If 
the  sheriff,  says  the  same  authority,  have  a  writ  of  possession 
agwnst  the  house  and  lands  of  A.,  and  A.  pretending  it  to  be  a 
riot  upon  him,  gain  the  constable  of  the  vill  to  assist  him,  and 
to  suppress  the  sheriff  or  his  bailiffs,  and  in  the  conflict  the  con- 
stable be  killed,  this  is  not  so  much  as  manslaughter ;  but  if  any 

1  Mackallejr'0  caae,  9  Co.  65  b.  *  1  Hale,  460. 

*  9  Co.  66  a.  ^1  East  P.  C.  c.  6,  a.  71,  p.  804. 
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of  the  sheriff^s  officers  were  killed,  it  would  be  moider,  becaoae 
l^e  constable  had  no  authority  to  encounter  the  sheriff's  proceed- 
ing  when  acting  by  virtue  of  the  king's  writ.^  And  in  a  subse- 
quent case,  S9me  sheriff's  officers  having  apprehended  a  man  by 
virtue  of  a  writ  against  him,  a  mob  collected  and  endeavored  by 
violence  to  rescue  the  prisoner.  In  the  course  of  the  scuffle, 
which  was  at  ten  o'clock  at  night,  one  of  the  bailiffs  having  been 
violently  assaulted,  struck  one  of  the  assailants,  a  woman,  and 
as  it  was  thought  for  some  time  had  killed  her :  whereupon,  and 
before  her  recovery  was  ascertained,  the  constable  wi^  sent  for, 
and  charged  with  the  custody  of  the  bailiff  who  had  struck  the 
woman.  The  bailiffs,  on  the  other  hand,  gave  the  constable  no- 
tice of  their  authority,  and  represented  the  violenoe  which  had 
been  previously  offered  to  them,  notwithstanding  which,  he  pro- 
ceeded to  take  them  into  custody  upon  the  charge  of  murder; 
and  at  first  offered  to  take  care  also  of  their  prisoner,  but  the 
latter  was  soon  rescued  from  them  by  the  surrounding  mob.  The 
woman  having  recovered,  the  bailiffs  were  released  by  the  con- 
stable the  next  morning.  Upon  an  indictment  for  an  assault  and 
rescue,  Heath,  J.,  was  clearly  of  opinion  that  the  constable  and 
his  assistants  were  guilty  of  the  assault  and  rescue,  and  directed 
the  jury  accordingly  « 

V.    HOW  ABBESTS  MAT  BE  MADE,  AND  HEBEDT  OF  BBEAKING  OPEN 

DOOBS. 

§  284.  The  law  on  this  point  is  thus  recapitulated  by  Sir  Wil- 
liam Russell,'  as  follows :  In  all  cases,  whether  criminal  or  civil, 
where  doors  may  be  broken  open  in  order  to  make  an  arrest, 
there  must  be  a  previous  notification  of  the  business,  and  a  de-, 
mand  to  enter  on  the  one  hand,  and  a  refusal  on  the  other,  be- 
fore the  parties  proceed  to  that  extremity.^  In  a  case  where  an 
outer  door  has  been  broken  open  by  two  constables  and  a  game- 
keeper, to  execute  a  warrant  granted  under  the  22  &  23  Car. 
2,  c.  25,  8.  2,  to  search  for,  and  seize  any  guns,  &c.  for  destroying 
game ;  and  it  appeared  that  the  door  was  broken  open  without 
the  party  having  been  previously  requested  to  open  it ;  the  court 

^  1  Hale,  460.  Elsee  v.  Smith,  1  D.  &  B.  97;  and 

*  Anon.  Exeter  Sum.  Am.  1798 ;  see  also  the  excellent  notes  of  Messrs. 

1  East  P.  C.  c.  5,  s.  71,  p.  805.  Hare  &  Wallace  to  Semayne's  case,  1 

>  1  Russ.  on  Cr.  627.  Smith's  Leading  Cases,  164. 
«  Fost  820;  1  Buss.  P.  C.  627; 
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hekU  that  in  a  case  of  misdemeanor  a  pievions  demand  of  ad- 
mittance was  dearly  necessary  before  an  oater  door  was  broken 
open.  Abbott,  C.  J«,  said :  '^  It  is  not  at  present  necessary  to 
dedde  how  fiur  in  a  case  of  a  person  dbaiged  with  felony  it  would 
be  necessary  to  make  a  previous  demand  of  admittance  before 
you  could  justify  breaking  open  the  outer  door  of  the  house; 
because  I  am  clearly  of  opinion,  that,  in  the  case  of  a  misde- 
meanor, such  previous  demand  is  requisite."  Bayley,  J.,  said, 
generally :  *^  Even  in  the  execution  of  criminal  process,  you  must 
demand  Omittance  before  you  can  justify  breaking  open  the 
outer  door.  That  point  was  mentioned  in  the  judgment  of  the 
court  in  Burdett  v.  Abbott."  ^  The  question  as  to  wl^tt  should 
be  considered  as  due  notice  was  much  considered  in  a  case  where 
two  officers  went  to  the  workshop  of  a  person  against  whom  they 
had  an  escape  warrant,  and  finding  the  shop  door  shut  called 
out  to  the  person,  and  informed  him  that  they  had  an  escape 
warrant  against  him,  and  required  him  to  surrender,  otherwise 
they  said  they  would  break  open  the  door ;  and,  upon  the  per- 
son's refusing  to  surrender,  they  broke  open  the  door,  and  one  of 
their  assistants  was  immediately  killed.  Nine  of  the  ju^es  were 
of  opinion  that  no  precise  form  of  words  was  required  in  a  case  of 
this  kind ;  and  that  it  is  sufficient  if  the  party  has  notice  that  the 
officer  comes  not  as  a  mere  trespasser,  but  claiming  to  act  under 
a  proper  authority.  The  judges  who  differed  thought  that  the 
officers  ought  to  have  declared,  in  an  explicit  manner,  what  sort 
of  warrant  they  had ;  and  that  an  escape  does  not  ex  vi  termini^ 
nor  in  the  notion  of  law,  imply  any  degree  of  force,  or  breach  of 
the  peace ;  and  consequently,  that  the  prisoner  had  not  due  no- 
tice that  they  came  under  the  authority  of  a  warrant  grounded 
on  the  breach  of  the  peace ;  and  that,  for  want  of  this  due  no- 
tice, the  officers  were  not  to  be  considered  as  acting  in  discharge 
of  their  duty,  but  as  mere  trespassers.^ 

The  general  rule  both  here  and  in  England  undoubtedly  is, 
that  in  every  case,  whether  criminal  or  civil,  in  which  doors  may 
be  broken  open  in  order  to  make  an  arrest,  there  must  be  a  pre- 
vious notification  of  the  business,  and  a  demand  to  enter  on  the 
one  hand,  and  a  refusal  on  the-  other,  before  the  assailants  pro- 
ceed to  that  extremity.^     Where,  however,  a  party  having  been 

^  Lannock  v.  Brown,  2  B.  &  A.        *  Cnrtia's  case,  Fost.  186. 
952 ;  Stale  v.  Ofiver,  2  Houst.  5S5.  •  Fost  820 ;  2  Hawk.  P.  C.  c.  14,  s. 
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arrested  escapes  into  his  own  house,  the  officer  may,  without  no- 
tice, break  the  outer  door,  if  the  pursuit  be  immediate,  and  the 
defendant's  conduct  such  as  to  imply  a  waiver  of  notice.^ 

§  285.  Where  a  felony  has  been  committed,  or  a  dangerous 
wound  given,  the  party's  house  is  no  sanctuary  for  him ;  and  the 
doors  may  be  forced  after  the  notification,  demand,  and  refusal, 
which  have  been  mentioned.^  So  where  a  minister  of  justice 
comes  armed  with  process,  founded  on  a  breach  of  the  peace, 
doors  may  be  broken  ;  provided  that  entrance  has  been  first  de- 
manded and  refused.^  And  it  is  also  settled  that  where  an  in- 
jury to  the  public  has  been  committed,  in  the  diape  of  an  insult 
to  any  of  the  courts  of  justice,  on  which  process  of  contempt  is 
issued,  the  officer  charged  may  break  open  doors,  if  necessary, 
in  order  to  execute  it>  And  the  officer  may  act  in  the  same 
manner  upon  a  capias  uttagatum^  or  capias  pro  fine^  or  upon  an 
habere  faunas  possessionem,^  The  same  force  may  be  used  where 
a  forcible  entry  or  detainer  is  found  by  inquisition  before  justices 
of  peace,  or  appears  upon  their  view ;  ^  and  also  where  tiie  pro- 
ceeding is  upon  a  warrant  of  a  justice  of  peace,  for  levying  a 
penalty  on  a  conviction  grounded  on  any  statute,  which  gives  the 
whole  or  any  part  of  such  penalty  to  the  king.^  But  in  this  lat- 
ter case  the  officer  executing  the  warrant  must,  if  required,  show 
the  same  to  the  person  whose  goods  and  chattels  are  distrained, 
and  suffer  a  copy  of  it  to  be  taken.* 

1  ;  2  Hale  P.  C.  117;  Kneass  v.  Fit-  by  a  constable  or  priyate  person.  And 
ler,  2  Serg.  &  R.  268,  265  ;  Lannock  see  De  Gondooin  v.  Lewis,  10  A.  k  £. 
O.Brown,  2  B.  &  A.  592;  Glover  v.    120. 

Whittenhall,  6  Hill,  597,  599 ;  Sute  *  Fost.  820 ;  2  Hawk.  P.  C.  c.  14, 

V.  Annfield,  2  Hawks,  246 ;  Curtis  r.  s.  8  ;  Curtis's  case,  Fost.  185;  State  o. 

Hubbard,  1  HUl  N.  Y.  887;  Dent  v,  Oliver,  2  Houst.  585;  Wharton  C.  L. 

Hancock,  5  Gill,  120, 126;  People  v.  §  2941. 

Hubbard,  24  Wend.  869  ;  State  v.  «  Burdett  v.  Abbott,  14  East,  157, 
Hooker,  1 7  Vermont,  659 ;  Hooker  o.  where  the  process  of  contempt  pro- 
Smith,  19  Vermont,  659.  ceeded  upon  the  order  of  the  house 

^  Allen  o.  Martin,  10  Wend.  800 ;  of  commons ;  and  see  Semajrne's  case, 

Com.  o.  McGahey,  11  Gray,  194.  Cro.  Eliz.  909;  and  Brigg's  case,  1 

<  Fost.  820 ;  1  Hale,  459.    And  see  Rol.  Rep.  886. 

2  Hawk.  P.  C.  c.  14,  s.  7,  where  it  is  •  1  Hale,  459 ;  2  Hawk.  P.  C.  c  14, 
•aid  that  doors  may  be  broken  open,  s.  4. 

where  one  known  to  have  committed  *  1  Hale,  458;  5  Co.  95  b. 

a  treason  or  felony,  or  to  have  given  ^  2  Hawk.  P.  C.  c.  14,  s.  6. 

another  a  dangerous  wound,  is  pur-  '  2  Hawk.  P.  C.  c.  14,  s.  5. 

fned,  either  with  or  without  a  warrant,  *  27  Geo.  2,  c.  20. 
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§  286.  Bat  thongh  a  felony  has  been  actually  committed,  yet 
a  bare  suspicion  of  guilt  against  the  party  will  not  authorize  a 
proceeding  to  this  extremity,  unless  the  officer  comes  armed  with 
a  warrant  from  a  magistrate,  grounded  on  such  suspicion.^  For 
where  a  person  Hes  under  a  bare  suspicion  only,  and  is  not  in- 
dicted, it  is  said  to  be  the  better  opinion  that  the  breaking  open 
doors  without  a  warrant,  in  order  to  apprehend  him,  cannot  be 
justified ;  ^  or  must  at  least  be  considered  as  done  at  the  peril  of 
proving  a  probable  case  of  guilt  against  the  party  so  appre- 
bended.^  But  a  different  doctrine  appears  to  have  formerly  pre- 
vailed upon  this  point ;  by  which  it  was  held,  that  if  there  were 
a  charge  of  felony  laid  before  the  constable,  and  reasonable 
ground  of  .suspicion,  such  constable  may  break  open  doors, 
though  he  had  no  warrant.^  "^ 

§  287.  It  is  said,  that  if  there  be  an  affray  in  a  house,  the 
doors  of  which  are  shut,  whereby  there  is  likely  to  be  man- 
slaughter or  bloodshed,  and  the  constable  demand  entrance,  and 
be  refused  by  those  within,  who  continue  the  affray,  the  consta- 
ble may  break  open  the  doors  to  keep  the  peace,  and  prevent  the 
danger ;  ^  and  it  is  also  said,  that  if  there  be  disorderly  drinking 
or  noise  in  a  house  at  an  unseasonable  time  of  night,  especially  in 
inns,  taverns,  or  alehouses,  the  constable  or  his  watch  demanding 
entrance,  and  being  refused,  may  break  open  the  doors  to  see 
and  suppress  the  disorder.®  And  further,  that  where  an  affray 
is  made  in  a  house  in  the  view  or  hearing  of  a  constable,  or 
where  those  who  have  made  an  affray  in  his  presence  fly  to  a 
house,  and  are  immediately  pursued  by  him,  and  he  is  not  suf- 
fered to  enter  in  order  to  suppress  the  affray  in  the  first  case,  or 
to  apprehend  the  affrayers,  in  either  case,  he  may  justify  break- 
ing open  the  doors.^ 

§  288.  But  this  mode  of  proceeding,  by  breaking  the  doors  of 
the  party,  is  founded  upon  the  necessity  of  the  measure  for  the 
public  weal,  and  is  not  permitted  to  the  particular  interest  of  an 
individual.  In  civil  suits,  therefore,  the  principle  that  a  man's 
house  is  his  castle,  for  safety  and  repose  to  himself  and  his  fam- 

1  Post.  321.  *  2  Elale,  96.    See  supra,  §  277-8. 

<  1  East  P.  C.  c.  5,  8.  87,  p.  822.  •  2  Hale,  95.    See  State  v.  Oliyer 

*  1  East  P.  C.  c.  5,  s.  87,  p.  822.  2  Houst.  685. 

«  1  Hale,  588 ;  2  Hale,  92;  18  Ed.  M  Hawk.  P.  C.  c.  14,  s.  8. 
4,  9  a;  Whart  C.  L.  §  2939,  2940. 
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ily,  is  admitted ;  and  accordingly,  in  such  cases,  an  officer  cannot 
justify  the  breaking  open  an  outward  door  or  window  to  execute 
the  process.^  If  he  do  so,  he  will  be  a  trespasser ;  and  if  the  oc- 
cupier of  the  house  resist  him,  and  in  the  struggle  kill  him,  the 
offence  will  be  only  manslaughter ;  for  if  the  occupier  of  the 
house  do  not  know  him  to  be  an  officer,  and  have  reasonable 
ground  of  suspicion  that  the  house  is  broken  with  a  felonious 
intent,  the  killing  such  officer  will  be  no  felony.^ 

§  289.  Sir  W.  Russell,  in  the  chapter  from  which  the  present 
section  is  prindpaUy  drawn,  thinks  that  this  rule  of  every  man's 
house  being  his  castle  has  been  carried  as  far  as  the  true  princi- 
ples of  political  justice  will  warrant,  and  that  it  will  not  admit 
of  any  extension.'  In  this  country  the  line  has  been  pushed  still 
farther,  it  having  been  held  that  where  one  of  the  family,  upon 
the  approach  of  an  officer,  ran  into  the  house,  attempting  imsuc- 
cessfully  to  close  the  door,  and  the  officer  then  forced  the  door 
entirely  open,  he  was  liable  to  indictment.^ 

§  290.  Outward  doors  or  windows  are  such  as  are  intended  for 
the  security  of  the  house  against  persons  from  without  endeav- 
oring to  break  in  ;^  but  if  the  officer  find  the  outward  door  open, 
or  it  be  opened  to  him  from  within,  he  may  then  break  open  any 
inward  door,  if  he  find  that  necessary  in  order  to  execute  his 
process.^  Thus,  it  has  been  holden  that  an  officer,  having  entered 
peaceably  at  the  outer  door  of  a  house,  was  justified  in  breaking 
open  the  door  of  a  lodger,  who  occupied  the  first  and  second 
floors,  in  order  to  arrest  such  lodger.^  And  it  has  been  decided 
that  a  sheriff's  officer,  in  execution  of  mesne  process^  who  had 
first  gained  peaceable  entrance  at  the  outer  door  of  the  house  of 
A.,  might  break  open  the  windows  of  the  room  of  B.,  a  person 
residing  in  such  house,  —  B.  having  refused  to  open  the  door  of 
the  room,  after  being  informed  by  the  officer  that  he  had  a 
warrant  against  him.^  It  was  once  thought  that  if  the  party 
against  whom  the  process  is  issued  he  not  wiihm  the  house  at  the 

1  Cook's  case,  Cnx  Car.  537;  Fost.        >  Fost  320. 
819.  «  1  Hale,  458 ;  1  East  P.  C.  c.  5,  s. 

*  1  Hale,  458;  1  East  P.  C.  c  5,  s.    87,  p.  823. 

87,  p.  821-2.  ^  Lee  v,  Gansel,  Cowp.  1. 

*  Fost.  319,  820.  >  Lloyd  v.   Sandilands,   2    Moore, 

*  State  V.  Aimfield,  2  Hawks,  246.  207 ;  8  Taunt  250.  See  Hodgson  v. 
See  supra,  §  541.  Towning,  5  Dowl.  P.  R.  410. 
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time,  the  officer  can  only  justify  breaking  open  doors  in  order  to 
search  for  him,  after  having  first  demanded  admittance ;  ^  but 
it  has  been  since  ruled  that  in  case  the  person  or  the  goods 
of  the  defendant  are  contained  in  the  house  which  the  officer 
has  entered,  he  may  break  open  any  door  within  the  house  with- 
out any  further  demand.^  If,  however,  the  house  is  the  house  of 
a  stranger  and  not  of  the  defendant,  the  officer  must  be  careful 
to  ascertain  that  the  person  or  the  goods  (according  to  the  nat- 
ure of  the  process)  of  the  defendant  are  within,  before  he  breaks 
open  any  inner  door ;  as,  if  they  are  not,  he  will  not  be  justi- 
fied.8 

In  a  case  where  an  outward  door  was  in  part  open  (being  di- 
vided into  two  parts,  the  lower  hatch  of  which  was  closed  and  the 
npper  part  open),  and  the  officer  put  his  arm  over  the  hatch,  to 
open  Uie  part  which  was  closed,  upon  which  a  struggle  ensued 
between  him  and  a  friend  of  the  prisoner,  and  the  officer  pre- 
vailing, the  prisoner  shot  at  and  killed  him ;  it, was  held  to  be 
murder.^ 

§  291.  The  privilege  only  extends  to  the  dwelling-house,  but  it 
should  seem  that  within  the  term  are  comprehended  all  such 
buildings  as  are  within  the  curtilage,  and  are  considered  as  par- 
cel of  the  dwelling-house  at  common  law.  In  trespass  the  defend- 
ant justified  an  entry  into  a  close  and  breaking  into  a  bam  under 
^,  fieri  facioB  ;  the  plaintiff  replied  that  the  door  of  the  bam  was 
shut,  and  it  was  adjudged  upon  demurrer  that  in  such  a  case  the 
sheriff  can  break  open  the  door  of  the  bam  without  a  request, 
in  order  to  take  the  goods ;  for  it  shall  be  intended  to  be  a  bam 
in  a  field,  and  not  a  bam  which  is  parcel  of  a  house.  For  the 
court  agreed  that  if  the  bam  had  been  adjoining  to  and  parcel  of 
the  house,  it  could  not  be  broken  open.^ 

^  Batelifld  v.  Barton,  8  Bos.  &  Pall,  whom  he  afterwards  killed  in  attempt- 

228.  ing  to  attach  bis  goods  in  his  dwelling- 

*  Per  Gibbs,  J.,  in  Hntchinson  0.  boose,  in  order  to  compel  an  appear- 

Blrch  et  al.  4  Taunt.  619.  ance  in  the  county  court    The  point 

Cook  V.  Birty  5  Taunt  785 ;  John-  reserved  related  to  the  legality  of  the 

son  V.  Le^b,  6  Taunt.  246.  attachment     See  1  Buss,  on  Cr.  617. 

«  Baker's  case,  1  Leach,  112 ;  1  *  Penton  v.  Browne,  1  Sid.  186. 
East  P.  C.  c.  5,  s.  87,  p.  828.  It  See  the  authorities  as  to  what  is  corn- 
should  be  observed,  that  in  this  case  prehended  under  the  term  dwelling- 
Aere  was  proof  of  a  previous  resolu-  house  at  common  law.  Wh.  Cr.  Law, 
tbn  in  the  prisoner  to  resist  the  officer,  7th  ed.  1655,  167  7-8. 
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§  292.  This  personal  privil^e  of  an  indiyidnal,  in  respect  to 
his  outer  door  or  window,  is  confined  also  to  cases  where  the 
breach  of  the  house  is  made  in  order  to  arrest  the  occupier  or  any 
of  his  family y  who  have  their  domicile,  their  ordinary  residence, 
there ;  for  if  a  stranger,  whose  ordinary  residence  is  elsewhere, 
upon  a  pursuit,  take  refuge  in  the  house  of  another,  this  is  not 
the  castle  of  such  stranger,  nor  can  he  claim  in  it  the  benefit  of 
sanctuary.^  But  it  should  be  observed,  that  in  all  cases  where 
the  doors  of  strangers  are  broken  open,  upon  the  supposition  of 
the  person  sought  being  there,  it  must  be  at  the  peril  of  finding 
him  there ;  unless,  as  it  seems,  where  the  parties  act  under  the 
sanction  of  a  magistrate's  warrant.'  And  an  officer  cannot  even 
enter  the  house  of  a  stranger,  though  the  door  be  open,  for  the 
purpose  of  taking  the  goods  of  a  defendant,  but  at  his  peril  as  to 
the  goods  being  found  there  or  not ;  and  if  they  be  not  found 
there  he  is  a  trespasser.^  And  it  has  been  decided  that  a  sheriff 
cannot  justify  breaking  the  inner  doors  of  the  house  of  a  stranger, 

^  Fost.  820 ;  5  Co.  98.   Mr.  Smith,  so  as  to  treat  the  sherifT,  who  entered 

in  his  learned  note  to  Semayne's  case,  under  Uie  false  supposition  thus  in- 

1  Sm.  Lead.  C.  45,  after  citing  the  duced,  as  a  trespasser;  or,  perhaps, 

observations  of  Lord  Loughborough  such  conduct  might  be  held  to  amount 

in  Sheere  v.  Brookes,  2  H.  Bl.  120,  to  a  license  to  the  sheriff  to  enter." 

says :  ''  It  seems  to  follow  from  this,  It  certainly  is  reasonable  in  such  a 

that,  as  a  house  in  which  the  defend-  case,  that  the  party  should  not  be 

ant  habitually  resides  is  on  the  same  permitted   to  show  that  in  fact  the 

footing  with  respect  to  executions  as  defendant  was  not   concealed  in  the 

his  own  house,  the  sheriff  would  not  house,  and  this  would  be  in  accordance 

be  justified  in  breaking  the  outer  door  with  the  principle  established  by  Rck- 

of  such  a  house,  even  after  demand  of  ard  v.  Sears,  6  A.  &  E.  469;  Heane  v. 

admittance  and  refusal."  Rogers,  9  B.  &  G.  586;   Eieran  v. 

*  2  Hale,  108 ;  Fost  821;  1  East  P.  Sanders,  6  A.  &  £.  516  ;  and  Gregg 

C.  c.  5,  s.  87,  p.  824.    Mr.  Smith,  in  v.  Wells,  10  A.  k  E.  90,  —  in  which 

the  same  note,  says :  '*  There  may,  per-  last  case  it  was  held  that  a  party  who 

haps,  be  another  case  in  which  the  negligently  or  culpably  stands  by  and 

sheriff  might  justify  entering  the  house  allows  another  to  contract  on  the  faith 

of  a  stranger,  upon  bare  suspicion*  and  understanding  of  a  fact  which  he 

Tiz.9  if  the  stranger  were  to  use  fraud,  can  contradict,  cannot  afterwards  dia- 

and  to  inyeigle  the  sheriff  into  a  belief  pute  that  fact  in  an  action  against 

that  the  defendant  was  concealed  in  the  person  whom  he  has  himself  aa- 

his  house  for  the  purpose  of  favoring  sistedin  deceiying.  See  1  Buss,  on  Cr. 

his  escape,  while  the  officers  should  be  682. 

detained  in  searching,  or  for  any  other  *  Cooke  v.  Birt,  6  Taunt.  766.    See 

reason;  it  might  be  held  that  he  could  1  Russ.  on  Cr.  682,  from  whence  this 

not  take  advantage  of  his  own  deceit  section  is  taken. 
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upon  suspicion  that  a  defendant  is  there,  in  order  to  search  for 
such  defendant,  and  arrest  him  on  mesne  process.^  * 

§  293.  And  the  privilege  is  also  confined  to  arrests  in  the  first 
instance.  For  if  a  man,  being  legaUy  arrested,^  escape  from  the 
officer,  and  take  shelter,  though  in  his  own  house,  the  officer  may, 
upon  fresh  pursuit,  break  open  doors  in  order  to  retake  him,  hav- 
ing first  given  due  notice  of  his  business,  and  demanded  admission, 
and  been  refused.'  If  it  be  not,  however,  upon  fresh  pursuit,  it 
seems  that  an  officer  should  have  a  warrant  from  the  magistrate ; 
and  it  should  be  observed,  that  the  officer  will  not  be  authorized 
to  break  open  doors  in  order  to  retake  a  prisoner  in  any  case 
where  the  first  arrest  has  been  illegal.^  Therefore,  where  an  offi- 
cer had  made  an  illegal  arrest  on  civil  process,  and  was  obliged 
to  retire  by  the  party's  snapping  a  pistol  at  him  several  times, 
and  afterwards  returned  again  with  assistants,  who  attempted  to 
force  the  door,  t^hen  the  party  within  shot  one  of  the  assistants, 
it  was  ruled  to  be  only  manslaughter.^ 

§  294.  In  all  cases  where  the  officer  or  his  assistants,  having 
entered  a  house  in  the  execution  of  their  duty,  are  locked  in, 
they  may  justify  breaking  open  the  doors  to  regain  their  liberty.^ 
So  where  a  sheriff  being  lawfully  in  a  house  makes  a  lawful 
seizure  of  the  goods  of  the  owner  of  the  house,  and  cannot  take 
the  goods  out  of  the  house  without  opening  the  outer  door,  and 
neither  the  owner  nor  any  one  else  is  there  so  that  he  can  request 
them  to  open  the  door,  he  may  break  the  door  open  to  take  out 
the  goods.7  It  is  enough  to  make  the  sheriiF,  in  a  civil  case,  a 
trespasser,  that  the  outer  door  be  shut ;  for  the  mere  opening,  as 
has  been  ruled  in  New  York,  is  a  breaking  in  law,  whether  it  be 
the  bursting  of  a  bolt,  the  lifting  of  a  latch,  or  the  sliding  down 

1  Johnson  v.  Leigh,  6  Taunt.  246.  &  P.  158 ;  George  &.  Radford,  M.  & 

>  Laying  hold  of  the  prisoner,  and  M.  244. 
pronouncing  the  words  of  arrest,  is  an        *  Post.  820  ;  Grenner  v.  Sparkes,  1 

actual  arrest.    Post.  820.    But  bare  Salk.  79 ;  1  Hale,  459 ;  2  Hawk.  P. 

words  will  not  make  an  arrest;  the  C.  c  14,  s.  9.     See  Allen  9.  Martin, 

officer  must  actually  touch  the  pris-  10  Wend.  300. 
oner.    Genner  v.  Sparkes,  1  Salk.  79 ;        ^1  East  P.  C.  c.  5,  s.  87,  p.  824. 
Berry  v.  Adamson,  6  B.  &  C.  528.        *  Steyenson's  case,  10  St.  Tr.  462. 
This,  however,  may  be  waiyed  by  the        *  2  Hawk.  P.  C.  c.  14,  s.  11 ;  1  East 

person  arrested.    Emery  v.  Chesley,  P.  C.  c.  5,  s.  87,  p.  824. 
18  K.  H.  198 ;  Bussen  v.  Lucas,  1  C.        ^  Pugh  v.  Griffith,  7  A  &  £.  827. 
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of  a  window  fastened  by  pulleys.^  Whatever  is  breaking  in  binqg- 
lary  is  breaking  in  the  present  connection.* 

VI.     HOW  FAB  THIBD  PABTIES  MAT  BESIST. 

§  295.  A,  aiding  J5.,  when  arrested  is  in  the  same  position  as 
B,  —  Whoever  joins  with  a  defendant  in  resisting  process  is  in 
the  same  position,  if  he  have  notice,  as  the  defendant  himself.' 

The  leading  case  decided  under  this  head  is  as  follows :  One 
Bray,  who  was  a  constable  of  St.  Margaret's  parish  in  West- 
minster, came  into  the  parish  of  St*  Paul,  Covent  Garden,  where 
he  was  no  constable,  and  consequently  had  no  authority,  and 
there  took  up  one  Anne  Dekins,  under  suspicion  of  being  a  dis- 
orderly person,  but  who  had  not  misbehaved  herself,  and  against 
whom  Bray  had  no  warrant.  The  prisoners  came  up,  and, 
though  they  were  all  strangers  to  the  woman,  drew  their  swords, 
and  assaulted  Bray,  for  the  purpose  of  rescuing  the  woman  from 
his  custody ;  upon  which  he  showed  them  his  constable's  staff, 
declared  that  he  was  about  the  queen's  business,  and  intended 
them  no  harm.  The  prisoners  then  put  up  their  swords,  and 
Bray  carried  the  woman  to  the  round-house  in  Covent  Grarden. 
A  short  time  afterwards,  the  woman  being  still  in  the  round- 
house, the  prisoners  drew  their  swords  again,  and  assaulted  Bray, 
on  account  of  her  imprisonment,  and  to  get  her  discharged. 
Bray  called  some  persons  to  his  assistance,  to  keep  the  woman  in 
custody,  and  to  defend  himself  from  the  violence  of  the  prisoners ; 
upon  which  a  person  named  Dent  came  to  his  assistance,  and  be- 
fore any  stroke  received,  one  of  the  prisoners  gave  Dent,  while 
assisting  the  constable,  a  mortal  wound.  This  case  was  elabo- 
rately argued,  and  the  judges  were  divided  in  opinion ;  seven  of 
them  holding  that  the  offence  was  manslaughter  only,  and  five 
that  it  was  murder.  The  seven  judges  who  held  that  it  was  man- 
slaughter thought  that  it  was  a  sudden  action,  without  any  pre- 
cedent malice  or  apparent  design  of  doing  hurt,  but  only  to  pre- 
vent the  imprisonment  of  the  woman,  and  to  rescue  her  who  was 
unlawfully  restrained  of  her  liberty,  and  that  it  could  not  be 
murder  if  the  woman  was  unlawfully  imprisoned  ;  and  they  also 

1  Curtis  v.  Hubbard,  1  Hill  N.  Y.  tion ;  and  Bo^d  «.  State,  17  G«o.  194; 

R.  887;  4  Ibid.  437.  State  v.  Garrett,  Winston  N.  C.  144; 

<  See  Wh.  C.  L.  7tli  ed.  1586  et  Wolf  v.  State,  19  Oh.  St.  248 ;  R.  v. 

ieq.  Dadflon,  2  Den.  C.  C.  85. 

*  Cases  hereafter  cited  in  this  sec- 
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thought  that  the  prisoners,  in  this  case,  had  sufficient  proyoca- 
tion,  on  the  ground  that  if  one  be  imprisoned  upon  an  unlawful 
authority,  it  is  a  sufficient  provocation  to  all  people,  out  of  com- 
paseion,  and  much  more  where  it  is  done  under  a  color  of  justice ;  ^ 
and  that,  where  the  liberty  of  the  subject  is  invaded,  it  is  a  pro- 
vocation to  all  the  subjects  of  England.  But  the  five  judges 
who  differed  thought  that,  the  woman  being  a  stranger  to  the 
prisoners,  it  could  not  be  a  provocation  to  them  ;  otherwise  if  she 
had  been  a  friend  or  servant ;  and  that  it  would  be  dangerous  to 
allow  such  a  power  of  interference  to  the  mob.^ 

§  296.  In  Huggett's  case,'  which  was  relied  on  in  the  fore- 
going, it  appeared  that  Berry  and  two  others  pressed  a  man  with- 
out any  warrant  for  so  doing,  to  which  the  man  quietly  submitted, 
and  went  along  with  them.  The  prisoner  with  three  others, 
seeing  them,  instantly  pursued  them,  and  required  to  see  their 
warrant,  on  which  Berry  showed  them  a  paper,  which  the  pris- 
oner and  his  associates  said  was  no  warrant,  and  immediately 
drew  their  swords  to  rescue  the  impressed  man,  and  thrust  at 
Berry,  whereupon  Berry  and  his  two  companions  drew  their 
swords,  and  a  fight  ensued,  in  which  Hugget  killed  Berry.  But 
this  case  is  stated  very  differently  by  Lord  Hale,  as  having  been 
imder  ihe  foUowuig  ciroamstanL :  A  preas-n^aater  sZl  B. 
for  a  soldier,  and,  with  the  assistance  of  C,  laid  hold  of  him.  D. 
finding  fault  with  the  rudeness  of  C,  there  grew  a  quarrel  be- 
tween them,  and  D.  killed  C. ;  and  by  the  advice  of  all  the 
judges,  except  very  few,  it  was  held  to  be  but  manslaughter.^  In 
the  opinion  of  Foster,  J.,  the  cases  just  cited,  with  that  of  Sir 
Henry  Ferrers,^  did  not  warrant  the  doctrine  laid  down  by  the 
seven  judges  in  the  case  of  Tooley,  and  he  has  animadverted 
upon  that  doctrine  with  much  force,  viewing  it  as  having  carried 
the  law  in  favor  of  private  persons  officially  interposing  in  case 
of  illegal  arrest  further  than  sound  reason,  founded  on  the  prin- 
ciples of  true  policy,  will  wanrant.«  After  observing  that,  in 
Hugget's  case,  swords  were  drawn,  a  mutual  combat  ensued,  the 
blood  was  heated  before  the  mortal  wound  was  given,  and  a  res- 
cue seemed  to  be  practicable  at  the  time  the  affray  began; 
whereas,  though  in  Tooley's  case  the  prisoners  had,  at  the  first 

1  B.  V.  Tooley,  2  Ld.  Bajm.  R.  96.        «  1  Hale,  466. 
>  See  1  Rqss.  on  Cr.  683.  *  Gro.  Car.  878. 

*  Hugget's  case,  Eel.  59.  *  Fost.  812  etseq. 
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meeting,  drawn  their  swords  agidnst  the  constable  unarmed,  they 
had  put  them  up  again,  appearing  to  be  pacified,  and  cool  reflec- 
tion seeming  to  have  taken  place ;  and  it  was  at  the  second  meet- 
ing that  the  deceased  received  his  death  wound,  before  a  blow 
was  given  or  offered  by  him  or  any  of  his  party ;  and  also  in 
that  case  there  was  no  possibility  of  rescue,  the  woman  having 
been  secured  in  the  round-house ;  he  says  that  the  second  assault 
on  the  constable  seems  rather  to  have  been  grounded  upon  re- 
sentment, or  a  principle  of  revenge  for  what  had  before  passed, 
than  upon  hope  or  endeavor  to  assist  the  woman.  He  then  pro- 
ceeds :  **  Now,  what  was  the  case  of  Tooley  and  his  accomplices, 
stript  of  a  pomp  of  words,  and  the  colorings  of  artificial  reason- 
ing ?  They  saw  a  woman,  for  aught  appears  a  perfect  stranger 
to  them,  led  to  the  round-house  under  a  charge  of  a  criminal 
nature.  This,  upon  evidence  at  the  Old  Bailey,  a  month  or  two 
afterwards,  comes  out  to  be  an  illegal  arrest  and  imprisonment,  a 
violation  of  Magna  Charta ;  and  these  ruffians  are  presumed  to 
have  been  seized,  all  on  a  sudden,  with  a  strong  fit  of  zeal  for 
Magna  Charta  and  the  laws,  and  in  this  frenzy  to  have  drawn 
ttpon  the  constable  and  killed  his  assistant.  It  is  extremely  dif- 
ficult to  conceive  that  the  violation  of  Magna  Charta,  a  fact  of 
which  they  were  totally  ignorant  at  that  time,  could  be  the  pro- 
vocation which  led  them  into  this  outrage.  But  admitting,  for 
ai^ument  sake,  that  it  was,  we  all  know  that  words  of  reproach, 
how  grating  and  offensive  soever,  are  in  the  eye  of  the  law  no 
provocation  in  the  case  of  voluntary  homicide ;  and  yet  every 
iban  who  hath  considered  the  human  frame,  or  but  attended  to 
the  workings  of  his  own  heart,  knows  that  affronts  of  that  kind 
pierce  deeper,  and  stimulate  the  veins  more  effectually,  than  a 
slight  injury  done  to  a  third  person,  though  under  the  color  of 
justice,  possibly  can.  The  indignation  that  kindles  in  the  breast 
in  one  case  is  instinct,  it  is  human  infirmity  ;  in  the  other  it  may 
possibly  be  called  a  concern  for  the  common  rights  of  the  subject ; 
but  this  concern,  when  well  founded,  is  rather  founded  in  reason 
and  cool  reflection  than  in  human  infirmity ;  and  it  is  human 
infirmity  alone  that  the  law  indulges  in  the  case  of  a  sudden 
provocation."  By  this  high  authority  Tooley's  case  was  greatly 
shaken,  and  it  may  now  be  considered  as  entirely  overruled.^  Or 

1  R.  V.  Warner,  R.  &  M.  C.  C.  R.    Pollock,  C.  B.,  in  R.  o.  Davis,  L.  & 
386  —  Alderson,  B.    See  remarks  of    C.  64. 
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if  a  peraon  present  at  an  aflfray  interfere  for  the  purpose  of  re- 
straining  the  offenders  and  keeping  the  peace,  and  be  killed ;  ^  or 
if  a  person  present  when  another  attempts  to  commit  a  treason  or 
felony  lay  hold  of  him  in  order  to  prevent  him,  and  be  killed ; ' 
the  killing  in  these  cases  would  be  murder,  whether  the  person 
arresting  or  interfering,  &c.,  be  a  constable  or  not ;  for  either  has 
power  to  arrest  or  interfere,  &c.,  in  such  a  case.^ 

§  297.  If  the  party  who  is  arrested  yield  himself  and  make  no 
resistance,  but  others  endeavor  to  rescue  him,  and  he  do  no  act  to 
declare  his  joining  with  them,  if  those  who  come  to  rescue  him 
kiU  any  of  the  bailiffe,  this  is  murder  in  them,  but  not  in  the 
party  arrested ;  but  not  so  if  he  do  any  act  to  countenance  the 
violence  of  the  rescuers.^  Thus,  when  J.  having  committed  a 
robbery  was  pursued  by  the  country  upon  hue  and  cry,  and  J* 
turned  upon  his  pursuers  (others  of  the  robbers  being  in  the 
same  field  and  having  often  resisted  the  pursuers),  and  refusing 
to  yield,  killed  one  of  the  pursuers ;  it  was  held,  that  inasmuch 
as  all  the  robbers  were  of  a  company  and  made  a  common  retUU 
anee^  and  so  one  animated  the  other,  all  those  of  the  company 
of  the  robbers  that  were  in  the  same  field,  though  at  a  distance 
from  J.,  were  principals,  viz.,  present,  aiding  and  abetting;  and  it 
was  also  held,  that  one  of  the  male&ctors  who  was  apprehended 
a  little  before  the  party  was  hurt,  being  in  custody  when  the 
stroke  was  given,  was  not  guilty,  unless  it  could  be  proved  that 
after  iie  was  apprehended  he  had  animated  J.  to  kill  the  party .^ 

§  298.  It  is  agreed,  says  Sir  William  Russell,  that  if  a  bailiff 
or  other  officer  be  resisted  in  the  regular  discharge  of  his  duty  in 
executing  process  against  a  party,  and  a  third  person,  even  the 
servant  or  a  friend  of  the  party  resisting,  come  in  and  take  part 
against  the  officer,  and  kill  him,  it  will  be  murder,  though  he 
knew  him  not.^  But  it  is  suggested  that  in  this  case,  in  order 
to  make  it  murder  in  the  servant  or  friend,  the  party  whom  they 
came  in  to  assist  must  have  had  due  notice  of  the  officer*s  au- 
thority ;  and  that  if  the  offence  would  not  have  been  murder  in 
the  party  himself  resisting  for  want  of  such  notice,  neither  would 

^  8  Inst  52;  1  Hawk.  c.  81,  s.  81;  8  C.  &  P.  282 ;  and  R.  v.  Wier,  1  B. 

Fo0t.  810,  811;  State  v.  Fergason,  2  &  G.  261. 

Hill  S.  C.  R.  619.  «  Eel.  87 ;  R.  v.  Whithome,  3  C.  & 

*  2  Hawk.  c.  14,  8.  19.  P.  894. 

•  R.  9.  Hnnt,  1  Mood.  C.  C.  98 ;  R.  *  Jackson's  case,  1  Hale,  464,  466. 
r.  Carran,  8  C.  &  P.  897;  R.  e.  Price,  *  1  Hawk.  c.  81;  4  Co.  40  b. 
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it  in  the  servant  or  friend  under  the  like  ignorance.^  The  law 
upon  this  point  may,  perhaps,  hardly  seem  to  be  reconcilable 
with  that  abovementioned,  of  a  person  not  knowing  the  consta- 
ble,  and  killing  him  in  an  afiEray ;  but  it  is  defended  on  the 
principle,  that  every  person  wilfully  engaging  in  cool  blood  in  a 
breach  of  the  peace,  by  assaulting  ano&er  instead  of  endeayor- 
ing  to  assuage  the  dispute,  is  bound  first  to  satisfy  himself  of 
the  justice  of  the  cause  he  espouses  at  his  peril.'  And  upon  this 
principle,  if  a  stramrer  seeing  two  persons  encaged,  one  of  them 
a  baiM.  attackSTthe  ott^mth  Tsword,  aSl  &;  olher  resist, 
ing  an  arrest  by  such  bailiff,  interfere  between  them  without 
knowing  the  bailiff,  for  the  express  purpose  of  defending  the 
party  attacked  against  the  bailiff,  he  must  abide  the  conse* 
quences  at  his  peril ;  but  if  he  interfere,  not  for  the  purpose 
of  aiding  one  party  against  the  other,  but  with  intent  only  to 
preserve  the  peace  and  prevent  miechiefj  and  in  so  doing  happen 
to  kill  the  bailiff,  the  case  would  possibly  fall  under  a  different 
consideration.' 

§  299.  Persons  interfering  to  release  prisoners  cannot  take  ad* 
vantage  of  the  informality  of  the  warrant.^ 

^  1  East  P.  C.  c.  5,  8.  82,  p.  816.  ray,  15  Me.  100.    See,  as  bearing  on 

<  1  Hawk.  c.  81,  8.  57 ;  1  East  P.  this  topic,  R.  v.  Lack,  8  F.  &  F.  4S3, 

C.  c.  5,  8.  82,  p.  816.  and  cases  cited  supra,  §  200  ef  seq, 

•  1  Russ.  C.  &.  M  627.    See  State  «  R.  v.  Allen,  17  L.  T.  N.  S.  223 ; 

V.  Hilton,  26  Mo.  199 ;  State  v.  Mar-  Wh.  Cr.  Law,  7th  ed.  f  1037. 
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INFANTICIDE. 


When  death  ocean  before  child  has  inde- 
pendent ciroolationi  offence  is  not  homi- 
cide; otherwise,  when  the  child  is  born 
alive  and  dies  after  birth,  §  803. 


of  children   is   man- 


Negligent  exposure 

slaaghter,  §  804. 
What  constitntes  being  bom  alive,  §  305. 
Question  one  of  fact  for  jury,  §  310. 


§  308.  When  death  occurs  before  child  has  independent  circula- 
tion^  offence  not  homicide  ;  otherwise^  when  the  child  is  bom  alive 
and  dies  qfter  birth  Jrom  injuries  prior  to  birth. — To  kill  a  child 
in  its  mother's  womb  is  no  murder ;  but  if  the  child  be  born 
alive,  and  die  after  birth  through  the  potion  or  bruises  it  received 
in  the  womb,  it  is  murder  in  the  person  who  administered  or 
gave  them.^  Where,  also,  a  blow  is  maliciously  given  to  a  child 
while  in  the  act  of  being  bom,  as,  for  instance,  upon  the  head  as 
soon  as  the  head  appears,  and  before  the  child  has  breathed,  it 
will  be  murder  if  the  child  is  afterwards  bom  alive,  and  dies 
thereof.^  If  the  child  has  been  wholly  produced  from  the  bo^y 
of  its  mother  alive,  and  she  wilfully  and  of  malice  aforethought 
strangle  it  while  it  is  alive,  and  has  an  independent  circulation  of 
its  own,  this  is  murder,  although  the  child  be  still  attached  to  its 
mother  by  the  umbilical  cord.'  But  it  must  be  proved  that  the 
entire  child  has  actually  been  bom  into  the  world  in  a  living 
state ;  and  the  fact  of  its  having  breathed,  as  will  be  in  a  mo- 
ment seen,  is  not  a  conclusive  proof  thereof.^  It  has  also  been 
held  that  if  a  person  intending  to  procurie  abortion  does  an  act 
which  causes  a  child  to  be  bom  so  much  earlier  than  the  natural 


^  8  Inst  60;  B.  o.  Poulton,  5  C.  & 
P.  829 ;  R.  V.  Wright,  9  C.  &  P.  764; 
Eyans  v.  People,  49  N.  Y.  86. 

•  a.  V.  Senior,  2  Mood.  C.  C.  846 ; 
8  Inst.  60;  1  Hawk.  P.  C.  c.  81,  a.  16; 
4  BL  Com.  198;  1  East  P.  C.  c.  6, 
s.  14,  p.  228 ;  cofKra,  1  Hale,  482 ;  and 
Stanndf.  21.  But  the  reasons  on 
which  the  opinions  of  the  two  last 
writers  teem  to  be  fouided,  namelj, 


the  difficiiltj  of  aaeertaining  the  fact, 
cannot  be  considered  as  satisfactory, 
unless  it  be  supposed  that  such  fact 
never  can  be  clearly  established. 

•  R.  9.  Trilloe,  1  Car.  &  Mars.  660; 
Eyans  v.  People,  49  N.  T.  86;  Com. 
V.  Donahue,  8  Fhila.  B.  628.  See  in- 
fra, §  806. 

«  B.  V.  Seilit,  1  Mood.  C.  C.  860; 
infra,  §  306. 
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time,  that  it  is  bom  in  a  state  much  less  capable  of  living,  and 
afterwards  dies,  in  consequence  of  its  exposure  to  the  external 
world,  the  person  who  by  this  misconduct  so  brings  the  child 
into  the  world,  and  puts  it  thereby  in  a  situation  in  which  it 
cannot  live,  is  guilty  of  murder ;  and  the  mere  existence  of  a 
possibility  that  something  might  have  been  done  to  prevent  the 
death  would  not  render  it  less  murder.^ 

§  804.  Exposure  of  children.  —  A  principle  of  much  impor- 
tance bearing  on  this  question,  and  one  that  has  been  more  fully 
discussed  in  a  previous  chapter  in  its  general  relations,  is,  that  if 
a  person  do  or  omit  any  act  towards  another,  who  is  helpless, 
which  act  or  omission  in  usual  natural  sequence  leads  to  the 
death  of  that  other,  the  crime  amounts  to  murder  if  the  act  or 
omission  be  intentional ;  but  if  the  circumstances  are  such  that 
the  person  would  not  or  could  not  have  been  aware  that  the  re- 
sult would  be  death,  that  would,  reduce  the  crime  to  manslaugh- 
ter, provided  the  death  was  occasioned  by  an  unlawful  act,  but 
not  such  an  act  as  showed  a  malicious  mind.^  Thus,  where  a 
woman  left  her  child,  a  young  infant,  at  a  gentleman's  door,  or 
other  place  where  it  was  likely  to  be  found  and  taken  care  of, 
and  the  child  died,  it  would  be  manslaughter  only ;  but  if  the 
child  were  left  in  a  remote  place,  where  it  was  not  likely  to  be 
found,  that  is,  on  a  barren  heath,  and  the  death  of  the  child  en- 
sued, it  would  be  murder.^  So  in  a  case  already  cited,  where  the 
child  was  dropped  by  the  mother  in  a  privy  and  smothered  in 
the  soil ;  the  law  was  properly  declared  to  be  that  if  the  mother, 
supposing  the  child  to  have  been  bom  alive,  could  have  procured 
assistance  which  would  have  saved  the  child's  life,  but  omitted 
to  do  so,  she  would  have  been  guilty  of  manslaughter.^ 

§  805.  What  cofMitvteB  proof  that  child  was  horn  alive*  — 
Much  difficulty  is  likely  to  arise  on  the  question  whether  the 
death  took  place  after  the  child  was  actually  bom,  or  whilst  it 
was  in  the  progress  of  being  born ;  and  although  the  law  be  clear 
that  a  child  must  be  actually  bom  to  be  the  subject  of  murder, 
it  is  hardly  to  be  considered  as  settled  what  constitutes  actual 
birth  for  this  purpose. 

1  B.  v.  West,  2  Car.  &  K.  7S8.  •  R.  i».  Walters,  trt  Jtipra.  See  §  74, 

*  Wh.  C.  L.  7th  ed.  §  1008;  R.  v,  134. 

Walters,  1  Car.  &  Mars.  164 ;  8  Lew.  «  R.  v.  Middleship,  5   Cox  C.  C 

220;  supra,!  7^>  ^^^'  875. 
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Thus,  where  the  first  count  of  an  indictment  charged  that  the 
prisoner,  being  big  with  a  female  child,  did  bring  forth  the  said 
child  alive,  and  did  afterwards  strangle  it,  and  other  counts  va* 
ried  the  statement  of  the  mode  of  death,  but  all  of  them  stated 
the  birth  of  the  child  as  above  mentioned  ;  and  it  appeared  that 
the  dead  body  of  the  child  was  found  concealed  under  the  pris-  • 
oner's  bed,  with  a  ribbon  tied  tightly  around  the  neck,  and  the 
evidence  of  the  medical  witnesses  left  it  in  doubt  whether  the 
ribbon  was  tied  round  the  neck,  and  the  child  strangled  by  it, 
during  the  progress  of  birth,  or  after  the  child  was  fully  bom, 
but  before  the  umbilical  cord  was  severed ;  and  it  was  submitted 
that  a  child  could  not  be  the  subject  of  murder  till  it  had  a  com- 
pletely independent  circulation,  and  had  been  wholly  detached 
from  the  mother ;  that  the  term  ^*  bom  alive  "  meant  the  being 
completely  separated  from  the  mother,  and  having  a  completely  in- 
dependent circulation ;  and  a  child  would  not  have  an  independent 
circulation  for  some  time  after  it  was  completely  brought  forth, 
unless  the  umbilical  cord  was  divided.     Parke,  B.,  said :  ^*  It  lias 
been  frequently  so  said  in  cases  where  the  death  has  been  caused 
by  suffocation,  or  other  injuries,  which  might  have  occurred  in 
the  course  of  unas&isted  delivery,  but  I  should  like  to  know 
whether  there  is  any  case  where  it  has  been  so  held  where  a  wil- 
ful wound  has  been  inflicted  during  the  birth  of  a  child.    At  all 
events,  this  indictment  will  not  be  supported,  unless  it  be  shown 
that  the  child  was  completely'bom,  as  it  is  distinctly  averred  that 
the  child  was  brought  forth  before  it  was  strangled."     And  in 
summing  up  the  learned  baron  said :   *'  Whether  there  might 
be  any  question  on  a  count  differently  framed,  it  is  not  neces- 
sary to  say ;  perhaps  there  might  not ;  but  in  order  to  convict 
on  the  first  count  you  must  be  satisfied  that  the  whole  body 
of  the  child  had  come  forth  from  the  body  of  the  mother  when 
the  ligature  was  applied.    If  you  think  that  the  child  was  not 
killed  after  it  came  forth,  you  will  acquit.     I  think  it  is  essential 
that  it  should  have  been  wholly  produced.     But  supposing  you 
should  be  of  opinion  that  the  child  was  strangled  intentionally, 
while  it  was  connected  by  the  umbilical  cord  to  the  mother,  and 
after  it  was  wholly  produced,  in  that  case  I  should  put  the  mat- 
ter into  a  course  of  further  inquiry,  directing  you  to  convict  the 
prisoner,  and  reserving  the  point  for  a  higher  tribunal ;  my  pres- 
ent impression  being  that  it  would  be  murder,  if  those  were  the 
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facts  of  the  case."^  Shortly  afterwards,  upon  this  case  being 
cited,  the  prisoner's  counsel  admitted  that  it  did  not  go  to  the 
length  of  deciding  that  the  child  must  have  a  separate  indepen- 
dent existence  from  that  of  tiie  mother,  in  order  to  make  the  kill- 
ing of  it  murder ;  Yaughan,  J.,  said :  ^<  I  should  have  been  yery 
much  surprised  if  it  had,  because,  if  that  were  the  law,  the  child 
and  the  after-birth  might  be  completely  delivered,  and  yet,  be- 
cause the  umbilical  cord  was  not  separated,  the  child  might  be 
knocked  on  the  head  and  killed,  without  the  party  who  did  it 
being  guilty  of  murder,"  ^     ♦ 

§  306.  Where,  upon  an  indictment  containing  a  count  for  mur- 
der by  stabbing,  and  a  count  chaining  that  before  the  child  was 
completely  bom  the  prisoner  stabbed  it  with  a  fork,  and  that  it 
was  bom,  and  then  died  of  the  stab,  it  was  proved  that  a  punc- 
ture was  found  on  the  child's  skull,  but  when  that  injury  was  in- 
flicted did  not  appear,  and  some  questions  were  asked  as  to 
whether  the  child  had  breathed*  Parke,  J.,  said:  **The  child 
might  breathe  before  it  was  bom  ;  but  its  having  breathed  is  not 
sufficiently  life  to  make  the  killing  of  the  child  murder ;  there 
must  have  been  an  independent  circulation  in  the  child,  or  the 
child  cannot  be  considered  as  alive  for  this  purpose."  ' 

§  807.  Where  on  an  indictment  alleging  that  the  prisoner  was 
delivered  of  a  child,  and  that  she  afterwards  strangled  it,  it  ap- 
peared that  the  child  which  was  found  concealed,  had  breathed, 
but  the  medical  men  could  not  say  when  it  had  breathed,  whether 
during  the  birth  or  afterwards ;  Littledale,  J.,  told  the  jury  ^^  the 
being  bom  must  mean  that  the  whole  body  is  brought  into  the 
world,  and  it  is  not  sufficient  that  the  child  respires  in  the  pn^* 
ress  of  the  birth."  ^ 

§  308.  In  a  case  which  has  already  been  noticed,  the  prisoner 
was  indicted  for  the  murder  of  her  child  by  cutting  oS  its  head, 
and  a  surgeon  stated  that  he  was  enabled  to  say  decidedly  that  the 
child  had  breathed,  but  he  could  not  swear  that  the  whole  body 
of  the  child  was  bom  when  the  act  of  breathing  took  place* 
Coltman,  J.,  said :  ^^  In  order  to  justify  a  conviction  for  murder, 
you  must  be  satisfied  that  the  entire  child  was  actually  bom  into 
the  world  in  a  living  state.  .  The  fact  of  its  having  breathed  is 

1  B.  V.  Cnitchlej,  7  C.  &  P.  814.  •  R.  v.  Enoch,  5  C.  &  P.  639 ;  R.  o. 

*  B.  V.  Beeves,  9  C.  &  P.  25.  Wright,  9  C.  &  P.  754. 

«  R.  V.  Poulton,  5  C.  ft  P.  8S9. 
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not  a  decisive  proof  that  it  was  bom  alive ;  it  may  have  breathed, 
and  yet  died  before  birth.'*  ^  It  is  clear,  however,  if  a  child  be 
actually  wholly  produced  alive,  it  is  not  necessary  that  it  should 
have  breathed  to  make  it  the  subject  of  murder.  Upon  an  in- 
dictment for  the  murder  of  a  child,  where  it  appeared  that  the 
dead  body  of  the  child  was  found  in  a  river,  and  it  was  proved 
by  two  surgeons  that  it  had  never  breathed  ;  Park,  J.  A.  J.,  said : 
**  A  child  must  be  actually  wholly  in  the  world  in  a  living  state 
to  be  the  subject  of  a  charge  of  murder;  but  if  it  has  been 
wholly  bom,  and  is  alive,  it  is  not  essential  that  it  should  have 
breathed  at  the  time  it  was  killed,  as  many  children  are  bom 
alive,  and  yet  do  not  breathe  for  some  time  after  their  birth."  ^ 

§  809.  In  1848  a  case  arose  in  which  it  was  evident  that  the 
intent  was  to  produce  an  abortion,  and  the  result  of  the  attempt 
was  that  the  child  was  produced  into  the  world  at  such  a  stage 
of  gestation  that  it  could  not  live,  and  died  six  hours  after  birth. 
This  was  held  to  be  murder.  It  was  proved  by  Sarah  Henson, 
the  mother,  on  whom  the  operation  had  been  performed,  that 
she,  a  single  woman,  being  with  child,  went  to  the  house  of  the 
prisoner,  and  having  informed  her  of  her  pregnancy,  underwent 
an  operation  of  the  nature  described  in  the  indictment.  This 
operation  was  repeated  on  sevei*al  days,  and  she  was  shortly  af- 
terwards delivered  of  a  male  child,  —  she  ];>eing  then  six  months 
advanced  in  her  pregnancy.  The  child  was  bom  alive,  but  died 
about  five  hours  afterwards.  A  medical  witness  stated  that  there 
were  no  unusual  appearances  on  the  body  of  the  child,  —  that  it 
was  a  healthy  child ;  but  that,  being  bom  at  that  period  of  ges- 
tation, it  was  impossible  that  it  could  live  any  considerable  length 
of  time  separated  from  the  womb  of  the  mother.  It  vras  inca- 
pable of  maintaining  a  separate  and  independent  existence.  This 
witness  further  said :  **  Judging  from  the  healthy  appearance  of 
the  child,  I  cannot  suppose  that  the  premature  delivery  was  spon- 
taneous. The  operations  described  by  Henson  would  naturally 
and  probably  produce  that  premature  delivery.  It  might  be  pro- 
duced by  a  fall  or  any  sudden  shock  received  by  the  mother ;  but 
in  this  case,  I  have  no  doubt  that  it  was,  in  fact,  produced  by  the 
act  of  the  prisoner."  Miller,  for  the  prisoner,  said :  **  The  offence 
of  murder  is  not  proved.  The  killing  of  an  infant  in  its  moth- 
er's womb  is  confessedly  not  murder ;  but  on  the  authority  of 

1  R.  r.  Sellis,  7  C.  &  P.  850.  >  R.  v.  Brain,  6  C.  &  P.  849. 
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Rex  V.  Senior,  1  M.  C.  C.  846,  it  appears  to  be  laid  down  by  the 
text-writers  as  the  better  opinion,  that  if  an  injury  be  received 
by  the  child  in  the  womb,  and  the  child  afterwards  bom  alive 
dies  of  that  injury,  it  is  murder  or  manslaughter,  according  to 
the  circumstances  of  the  case."  Maule,  J. :  ^^  That  opinion  is 
founded  on  the  authority  of  Blackstone."  ^  Miller :  ^  There  must 
be  an  assault  upon  the  child ;  that  circumstance  appeared  in  the 
case  of  Rex  v.  Senior,  but  is  wanting  here.  The  death  of  the 
child  was  caused,  if  at  all  by  the  prisoner,  by  her  bringing  it  to 
life.  If  the  act  of  the  prisoner  had  killed  the  child  in  die  womb, 
it  would  not  have  been  murder ;  can  it  be  more  so  because  the 
child  was  by  the  same  act  brought  to  life  ?  There  is  a  statute 
which  expressly  provides  a  punishment  for  the  prisoner*s  offence."^ 
Mellor,  for  the  prosecution  :  *^  This  is  murder.  If  an  injury  is 
inflicted  upon  a  child,  which  causes  its  death  en  ventre  sa  mire^ 
it  is  not  murder ;  but  if  the  child  is  bom  alive,  and  dies  after- 
wards in  consequence  of  an  injury  received  in  the  womb  by  the 
unlawful  act  of  the  prisoner,  that  is  murder.  It  does  not  appear 
that  the  body  of  the  child  received  any  direct  injury  from  the 
operations  performed  by  tiie  prisoner ;  but  it  is  bom  at  a  time 
when  it  cannot  maintain  for  any  considerable  length  of  time  an 
existence  separate  from  the  mother ;  and  that  premature  deliyery 
is  caused  by  the  felonious  act  of  the  prisoner.  The  act  of  the 
prisoner,  being  done  with  intent  to  procure  abortion,  is  made 
felonious  by  7  Will.  4,  and  1  Vict.  c.  85,  s.  6  ;  and  being  engaged 
in  that  felonious  transaction,  the  prisoner  thereby  caused  the  pre- 
mature delivery  of  Sarah  Henson,  and  the  consequent  death  of 
the  child.  The  case  of  Rex  v.  Senior,  although  a  case  of  man- 
slaughter only,  recognizes  the  distinction  upon  which  this  case 
depends."  Maule,  J. :  *^  There  is  a  case  for  the  jury.  I  think 
that  if,  by  the  felonious  act  of  the  prisoner,  the  child  was  put 
into  a  situation  in  which  he  could  not  live,  it  is  murder.*'  Miller 
then  addressed  the  jury  on  the  facts.  Maule,  J.  (in  summing 
up),  said :  *^  The  prisoner  is  chained  with  murder ;  and  the  means 
stated  are,  that  the  prisoner  caused  the  premature  delivery  of  the 
witness  Henson,  by  using  some  instrument  for  the  purpose  of 
procuring  abortion  ;  and  that  the  child  so  prematurely  bom  was, 
in  consequence  of  its  premature  birth,  so  weak  that  it  died. 

^  4  Com.  c.  14,  and  Coke,  8  Inst  50.        <  The  Sut.  7  Will  4,  and  1  Vict.  c. 

85. 
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This,  no  doubt,  is  an  unusual  mode  of  committing  murder ;  and 
some  doubt  has  been  suggested  by  the  prisoner's  counsel  whether 
the  prisoner's  conduct  amounts  to  that  offence ;  but  I  am  of 
opinion  (and  I  direct  you  in  point  of  law)  that  if  a  person  in- 
tending to  procure  abortion  does  an  act  which  causes  a  child  to 
be  bom  so  much  earlier  than  the  natural  time  that  it  is  bom  in 
a  state  much  less  capable  of  living,  and  afterwards  dies  in  con- 
sequence of  its  exposure  to  the  external  world,  the  person  who 
by  her  misconduct  so  brings  the  child  into  the  world,  and  puts 
it  in  a  situation  in  which  it  cannot  live,  is  guilty  of  murder. 
The  evidence  seems  to  show  clearly  that  the  death  of  the  child 
was  thereby  occasioned  by  its  premature  birth  ;  and  if  that  pre- 
mature delivery  was  brought  on  by  the  felonious  act  of  the  pris- 
oner, then  the  offence  is  complete."  His  lordship  then  read  the 
evidence,  and,  in  conclusion,  said :  *^  If  the  child,  by  the  felonious 
act  of  the  prisoner,  was  brought  into  the  world  in  a  state  in 
which  it  was  more  likely  to  die  than  it  would  have  been  if  bom 
in  due  time,  and  did  die  in  consequence,  the  offence  is  murder ; 
and  the  mere  existence  of  a  possibility  that  something  might  have 
been  done  to  prevent  the  death  would  not  render  it  less  murder. 
If,  therefore,  you  are  satisfied,  to  the  conclusion  of  any  reason- 
able doubt,  that  the  prisoner,  by  a  felonious  attempt  to  procure 
abortion,  caused  the  child  to  be  brought  into  the  world,  for  which 
it  was  not  then  fitted,  and  that  the  child  did  die  in  consequence 
of  its  exposure  to  the  external  world,  you  will  find  her  guilty  ; 
if  you  entertain  a  reasonable  doubt  as  to  the  facts,  you  will,  of 
course,  find  her  not  guilty.^ 

§  810.  Question  one  of  fact  for  Jury.  —  Whether  the  child  was 
bom  alive  is  a  question  of  fact  to  be  determined  by  all  the  cir- 
cumstances of  the  case.  Thus  where  the  evidence  went  to  prove 
that  the  child  was  dropped  from  the  mother  when  she  was  at  a 
privy,  and  was  smothered  in  the  soil,  it  was  held  in  the  first  place 
a  question  to  be  determined  by  the  jury  whether  the  child  was 
alive  at  the  birth  .^ 

>  R.  9.  West,  2  Car.  &  Kir.  7S6,  *  R.  v.  Middleship,  5  Cox  C  C. 
7S7.  276. 
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SUICIDE. 


Snnriyiiig  principal  in  suicide  indicUble  for 
murder,  i  315. 

At  common  law  no  conriction  of  aeeessariei 
before  the  fact,  $  317. 

Killing  when  assisting  in  producing  abor- 
tion, $  318. 


Consent  of  deceased  no  bar  to  proaeeiitiont 

$819. 
Killing  another  with  his  consent  to  avoid 

greater  eyil,  §  8S0. 


§  815.  Surviving  principal  in  suicide  indictable  far  murder. — 
Whoever  is  present,  actually  or  constructively,  encouraging  the 
violent  and  illegal  death  of  another,  is  responsible  for  such  death, 
even  though  it  was  voluntarily  submitted  to  by  the  deceased.^ 

^  R.  0,  Sawyer,  1  Ross.  Cr.  &  BL  would,  except  in  Christian   Bocietiea, 

670;  R.  v.  Dyson,  Russ.  &  Ry.  C.  C.  scarcely   be    thought   culpable,  and 

528.  even  in  Christian  societies  would  not 

On  this  subject,  Lord  Macaulay,  in  be  regarded  by  the  public,  and  ought 

his  Report  on  the  India  Penal  Code,  ikot  to  be  treated  by  the  law,  as  assas- 

writes :  **  Our  reasons  for  not  punish-  sins. 

ing  It  (aiding  another  to  commit  sui-  ''  Again,  this  crime  is  by  no  means 

cide)  so  severely  as  murder  are  these :  productive  of  so  much  evil  to  the  com- 

In  Uie  first  place,  the  motives  which  munity  as  murder.     One  evil  ingre- 

prompt  men  to  the  commission  of  this  dient,  of  the  utmost  importance,  is 

offence  are  generally  far  more  respect-  altogether  wanting  to  the  offence  of 

able  than  those  which  prompt  men  to  voluntary  culpable  homicide  by  con- 

the  commission  of  murder.     Some-  sent.    It  does  not  produce  general  in- 

times  it  is  the  effect  of  a  strong  sense  security.    It  does  not  spread  terror 

of   religious    duty,   sometimes    of   a  through  society.      When  we  punish 

strong  sense  of  honor,  not  unfrequent-  murder  with  such  signal  severity,  we 

ly  of  humanity.    The  soldier  who,  at  have  two  ends  in  view. 

the  entreaty  of  a  wounded  comrade,  ^  One  end  is,  that  people  may  not 

puts  the  comrade  out  of  pain;  the  be  murdered.    Another  end  is,  that 

friend  who  supplies  laudanum  to  a  people  may  not  live  in  constant  dread 

person  suffering  the  torment  of  a  lin-  of  being  murdered.    This  second  end 

gering  disease;  the  freedman  who  in  is  perhaps  the  more  important  of  the 

ancient  times  held  out  the  sword  that  two.    For  if  assassination  were  left 

his  master  might  fall  on  it ;  the  high-  unpunished,  the  number  tof  persons 

bom  native  of  India  who  stabs  the  assassinated  would  probably  bear  a 

females  of  his  family  at  their  own  en-  very  small  proportion  to  the  whole 

treaty,  in  order  to  save  them  from  the  population  ;  but   the    life    of   every 

licentiousness  of  a  band  of  marauders,  human  being  would  be  passed  in  con- 
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Thus  if  two  persons  encourage  each  other  to  murder  themselves 

together,  and  one  does  so,  and  the  other  fails  in  the  attempt 

stant  anxiety  and  alarm.  This  prop-  self-murderer,  according  to  the  old 
erty  o£  the  offence  of  murder  is  not  usage,  remained  nnburied.  Serrius  in 
found  in  the  offonce  of  voluntary  cul-  Virg.  Aen.  XII.  608.  Cantum  fuerat 
pable  homicide  by  consent.  Every  in  pontificalibns  libris,  ut  qui  laqueo 
man  who  has  not  given  his  consent  to  vitam  finisset,  insepuitus  abiiceretur. 
be  put  to  death  is  perfectly  certain  Seneca  Controv.  YIII.  4.  Lex :  Homi- 
tbat  this  latter  offence  cannot  at  pres-  cida  in  se  insepuitus  abiiciatur  .... 
ent  be  committed  on  him,  and  that  it  Contra  hos  inventum  est,  ut  aliquid 
never  will  be  committed  unless  he  post  mortem  timerent,  qui  nee  mortem 
shall  first  be  convinced  that  it  is  his  timent.  Orelli  Collect,  inscripp.  n. 
interest  to  consent  to  it.  We  know  4404.  babbiys.  obicbllvs  sassi- 
that  two  or  three  midnight  assassina-  nas.  MTNiciPiByg  sinotlbis  inco- 
tions  are  sufficient  to  keep  a  city  of  a  lkisq.  loca  sbpvltvbab  c.  s.  p.  dat. 
million  of  inhabitants  in  a  state  of  extba  avctobatbis  bt  qybi  sibi 
consternation  during  several  weeks,  laqvbo  makts  attvxissbnt  bt 
and  to  cause  every  private  family  to  QVABi  qvabstvm  spvbcvm  pbo- 
lay  in  arms  and  watchmen's  rattles,  fessi  bbsbnt.  Plinius  Nat.  Hist. 
No  murder  of  suicides,  or  of  homicides  XXXYI.  15,  107.  Quum  id  opus 
committed  with  the  unextorted  con-  (cloacas)  Tarquinius  Priscus  plebis 
sent  of  the  person  killed,  could  possi-  manibns  faceret  essetque  labor  incer- 
bly  produce  such  alarm  among  the  turn  longior  an  periculosior,  passim 
survivors."  consoita  nece,  Quiritibus  taedinm 
The  authorities  bearing  on  this  fugientibus,  novum  et  inexoogitatnm 
question  are  thus  given  by  Geib,  antea  posteaque  remedium  invenit 
Lehrbnch,  §  88 :  '<  The  Stoics,  as  is  iile  rax,  ut  omnium  ita  defunctorum 
well  known,  held  that  suicide  is  not  figeret  crucibus  corpora  spectanda 
necessarily  immoral,  is  frequently  civibus,  simul  et  fens  volucribusqne 
praiseworthy,  and  under  certain  cir-  laceranda.  As  the  stoical  philosophy, 
comstaooes  is  even  prescribed  by  duty,  however,  advanced  in  popular  esti- 
Seneca  Epist.  70.  Nihil  melius  aeter-  mation,  this  stigma  was  withdrawn, 
na  lex  fecit,  quam  quod  unum  introi-  Dionysius  IX.  54.  Valerius  Max.  Y. 
tum  nobis  ad  vitam  dedit,  exitus  mnl-  8,  3.  Tacitus  Annal.  YI.  29  .  .  .  . 
tos.  Plinius  Nat.  Hist.  II.  7,  26.  27.  damnati,  publicatis  bonis,  sepultura 
Imperfectae  vero  in  homine  naturae  prohibebantur  :  eorum,  qui  de  se  stat- 
praecipua  solatia,  ne  Deum  quidem  uebant,  humabantur  corpora,  mane- 
posse  omnia.  Namque  nee  sibi  potest  bant  testamenta.  But  see  L.  11.  $  3. 
^nortem  consdscere,  si  velit,  quod  D.  de  his  qui  notant  infam.  (3.  2.) 
homini  dedit  optimum  in  tantis  vitae  Non  solent  lugeri,  ut  Neratius  ait, 
poenis  Dio  Cassius  Excer.  Yatic.  n.  hostes,  vel  perduellionis  damnati,  neo 
89.  p.  207.  elf  touwtiip  ydp  ro^tp  rd  suspendiosi,  nee  qui  manus  sibi  in* 
wpayftara  tXniko^u,  6tfre  ipn^  vofu^BOi^ai  tulernnt,  non  taedio  vitae,  sed  mala 
rd  aifToxap^tvia^ai,  Compare  Stiind-  conscientia.  By  the  Roman  jurists, 
Un,  52-71.  Baumhauer  Yeter.  philos.  neither  suicide,  nor  self-mutilation, 
doetr.  p.  226-241.  266  sqq.  288-290.  was,  as  a  rule,  regarded  as  criminal 
322-326. 336.  336.  338-340.  Yet  not-  either  in  consummation  or  attempt, 
withstonding  this,  the  corpse  of  the  L.  9.  $  7.  D.  de  pecul.  (15. 1.)   Si  ipse 
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upon  himself,  he  is  a  principal  in  the  morder  of  the  other.^    Nor 
is  it  necessary  to  proTe  that  the  deceased  would  have  killed  him- 

•enrus  teae  yalnerayit,  non  debet  hoe  derati  Beveritas  senatun  cessavit.  Fub- 
damnum  deducere,  non  magis,  quam  licatis  enim  bonis  eins,  ipsum  aetemia 
si  se  Occident  Tel  praecipitaverit :  li-  yinculis  pnniendam  censuit:  effecii- 
cet  enim  etiam  sends  naturaliter  in  que,  ut,  qnem  honeste  spiritam  im>- 
suum  corpus  saevire.  Banmhaner  fundere  in  acie  nolnerat,  tnrpiter  in 
Diss,  de  mort.  Tolunt.  p.  2S-64.  Le-  catenis  consnmeret.  The  canon  law, 
li^Yre  Comm.de  conat.  delinq.  p.  145-  among  other  great  ameliorations  in- 
150.  It  is  true  that  there  is  some-  trodnced  by  it,  boldljr  enacted  that 
times  expressed  the  qualification  that  suicide,  and  attempting  suicide,  were 
the  consent  of  the  senate  or  emperor  to  be  treated  as  infamous,  and,  as  hr 
was  necessary  to  justify  suicide.  Ya-  as  possible,  amenable  to  penal  diaci- 
lerius  Max.  II.  6.  7.  Quintilian.  De-  pline.  Lactantius  Instit.  IIL  IS.  Nam 
clam.  4.  837.  Qui  causas  voluntariae  si  homicida  nefarius  est,  quia  hominis 
mortis  in  senatu  non  reddiderit,  inse-  eztinctor  est,  eidem  sceleri  obstrictns 
pultus  abiiciatur.  Dio  Cassius  LXIX.  est,  qui  se  necat,  quia  hominem  necat. 
8.  Baumbauer  Diss,  de  mort.  volunt.  Immo  vero  maius  esse  id  facinus  ezis- 
p.  27-31.  Li  soldiers,  however,  the  timandum  est,  cuius  ultio  deo  soli  sub- 
attempt  of  suicide  and  self-mutilation  iacet.  can.  9-12.  Cans.  28.  qu.  5.  Fla- 
wero  made  punishable.  L.  88.  §  12.  cuit,  ut  qui  sibi  ipsb  Toluntarie,  aut  per 
D.  de  poen.  (48.  19.)  L.  6.  §7.  D.  fenrum,  aut  per  venenum,  aut  per  prae- 
de  re  milit  (49.  16.)  Qui  se  vulner^  cipitium,  ant  per  suspendium,  vel  queli- 
avit,  vel  alias  mortem  sibi  conscivit,  bet  mode,  violentam  inferunt  mortem, 
imperator  Hadrianus  rescripsit,  ut  nulla  prorsus  pro  illis  in  oblatione  corn- 
modus  eius  rei  statutus  sit,  ut,  si  im-  memoratio  fiat,  neque  cum  psalmis  ad 
patientia  doloris,  aut  taedio  vitae,  aut  sepulturam  eorum  cadavera  deducan- 
morbo,  aut  furore,  aut  pudore  mori  tur.cap.ll.X.de8epult.(S.28.)  Baum- 
maluit,  non  animadvertatur  in  eum,  hauer  Diss,  in  loco.  The  reasons  for 
sed  ignominia  mittatur :  si  nihil  tale  this  great  and  wise  change  were  not 
praetendat,  capite  puniatur.  Per  vi-  merely  ethical  and  spiritual  but  polit- 
num,  aut  lasciviam  lapsis  capitalis  icaL  There  could  be  no  patient  en- 
poena  remittenda  est,  et  militiae  mn-  durance  in  the  state,  it  was  insisted, 
tatio  irroganda.  L.  5.  C.  Th.  de  tiron.  unless  there  was  patient  endurance 
(7.  18.)  Si  quis  ad  fugienda  sacra-  in  the  citben.  If  the  people  should 
menta  militiae  fuerit  inventus  trunca-  resort  to  suicide  to  escape  trouble,  so 
tione  digitorum  damnum  corporis  ex-  would  the  state,  and  all  social  order 
pedisse,  et  ipse  flammis  ultricibus  would  be  at  an  end.  The  older  Ger- 
concremetur,  et  dominus  eius,  qui  non  manic  law  adopted  the  same  principle, 
prohibet,  gravi  condemnatione  feria-  and  it  was  accepted  by  the  ecclcmas- 
tur.  L.  4.  10.  C.  Th.  eod.  L.  1.  C.  tical  courts  of  England.  On  the  prin- 
Th.  de  fil.  milit  (7.  22.)  Valerius  oiple  heretofore  announced,  that  the 
Max.  VI.  S^  B,  Ne  in  C.  quidem  ethical  precepts  of  the  English  eecle- 
Vettieno,  qui  sinistrae  manus  digitos,  siastical  law  are  incorporated  in  the 
ne  bello  Italico  militaret,  sibi  absci-  common  law  of  the  United  States,  sni- 


^  R.  V.  Dyson,  Euss.  &  By.  C.  C.  B.    410.    See  Wh.  C.  L.  §  968  ;  R.  v. 
528 ;  E.  V.  Allison,  8  Car.  &  Payne,    Sawyer,  1  Buss.  Cr.  &  M.  670. 
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aelf  without  the  defendant's  cooperation.  Thus,  in  a  case  which 
came  before  the  supreme  court  of  Massachusetts,  the  court  said : 
^^  The  government  is  not  bound  to  prove  that  Jewett "  (the  de- 
ceased) ^*  would  have  hung  himself  had  Bowen's  "  (the  defend- 
ant's) **  counsel  never  reached  his  ears.  The  very  act  of  advis- 
ing to  t(ie  commission  of  a  crime  is  of  itself  unlawful.  The 
presumption  of  law  is,  that  advice  has  the  influence  and  effect 
intended  by  the  adviser,  unless  it  is  shown  to  have  been  other- 
wise ;  as  that  the  counsel  was  received  with  scoff,  or  was  mani- 
festly rejected  and  ridiculed  at  the  time  it  was  given.  It  was  said 
in  the  argument,  that  Jewett's  abandoned  and  depraved  charac- 
ter furnishes  ground  to  believe  that  he  would  have  committed 
the  crime  without  such  advice  from  Bowen.  Without  doubt  he 
was  a  hardened  and  depraved  wretch.  But  it  is  a  man's  nature 
to  revolt  at  the  idea  of  self-destruction.  Where  a  person  is  pre- 
determined upon  the  commission  of  this  crime,  the  seasonable 
admonitions  of  a  discreet  and  respectful  friend  would  probably 
tend  to  overthrow  his  determination.  On  the  other  hand,  the 
counsel  of  an  unprincipled  wretch,  stating  the  heroism  and  cour- 
age the  self-murderer  displays,  might  induce,  encourage,  and  fix 

cide,  and  the  attempt  at  suicide,  are  of  homicide,  though  the  deceased  him- 
to  be  viewed  as  common  law  offences  self  struck  the  fatal  blow.  Bertauld, 
with  us.  As  to  the  old  Germanic  law,  Cours  (1859),  p.  427.  Bemer,  p.  ISA. 
see  Brttn,  Schoffenbuch.  The  drift  §  270.  Dum  quidam  lusor  tazillorum 
of  foreign  jurisprudence  on  this  topic  ludendo  pecuniam  perdidisset,  insti- 
ls worth/  of  notice.  Brunswick,  gante  diabolo,  seipsum  voluntarie  digi- 
Tliuringia,  Baden,  and  Saxony,  alone  turn  amputavit.  ludez  ergo  cititatis 
among  the  German  states,  punish  eumdem  capiens  a  iuratis  suis  sibi  sen- 
those  who  are  accessaries  to  suicide,  tentialiter  inveniri  petivit,  qualiter  es- 
France  has  no  provision  in  her  codes  set  pro  excessu  huiusmodi  puniendus. 
for  such  offences ;  and  on  the  princi-  Super  quo  diffinitum  fuit,  quod  homo 
pies  of  the  Roman  common  law,  as  taliter  ezcedens,  tamquam  desperatus 
well  as  of  the  English,  an  accessary  et  null!  bonus,  quum  sibi  ipsi  sit  ma- 
cannot  be  convicted  except  on  proof  lus,  a  consortio  bonorum  est  merito 
of  the  guilt  of  his  principal.  "  Car  repellendus.  Undo  talis  a  civitate  ex- 
il  n'y  a  point  de  participation  crimi-  dudatur  nunquam  ad  ipsam,  sub  poena 
nelle  II  un  fait  qui  ne  constitue  en  lui-  capitis,  quamdiu  vixerit  reversurus;  et 
m£me  ni  crime  ni  deltt."  Chauveau  in  tali  emenda  est  indici  satisf actum. 
et  Hdlie,  1852,  vol.  III.  p.  425.  Yet  Sicut  enim  iure  canonico  homo  seip- 
this  is  limited  to  cases  of  suicide  sum  interficiens  cum  fidelibus  sepeliri 
proper.  When  self-killing  ceases  to  non  permittitur,  sic  iuri  seculari  homo 
be  entirely  Toluntary,  in  other  words,  seipsum  mutilans  habitare  cum  suis 
when  it  is  executed  under  another's  concivibus  rationabiliter  prohlbetur. 
compulsion,  then  that  other  is  guilty  See  Blackburn  v.  State,  28  Oh.  St.  165. 
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the  attention,  and  ultimately  procure  the  perpetration  of  the 
dreadful  deed.  And  if  other  men  would  be  influenced  by  such 
advice,  the  presumption  is  that  Jewett  was  so  influenced.  He 
might  have  been  influenced  by  many  powerful  motives  to  de> 
stroy  himself.  Still  the  inducements  might  have  been  insnffident 
to  procure  the  actual  commission  of  the  act,  and  one  word  of 
additional  advice  might  have  turned  the  scale.  If  you  are  satis- 
fied that  Jewett,  previous  to  any  acquaintance  or  conversation 
with  the  prisoner,  had  determined  within  himself  that  his  own 
hand  should  terminate  his  existence,  and  that  he  esteemed  the 
conversation  with  the  prisoner,  so  far  as  it  affected  himself,  mere 
idle  talk,  let  your  verdict  say  so.  But  .if  you  find  the  prisoner 
encouraged  and  kept  alive  motives  previously  existing  in  Jew- 
ett's  mind,  and  suggested  others  to  augment  their  influence,  you 
will  decide  accordingly.  It  may  be  thought  singular  and  unjust, 
that  the  life  of  a  man  should  be  forfeited  merely  because  he  has 
been  instrumental  in  procuring  the  murder  of  a  culprit  within  a 
few  hours  of  death  by  the  sentence  of  the  law.  But  the  com- 
munity has  an  interest  in  the  public  execution  of  criminals ;  and 
to  take  such  a  one  out  of  the  reach  of  the  law  is  no  trivial  of- 
fence. Farther,  there  is  no  period  of  human  life  which  is  not 
precious  as  a  season  of  repentance.  The  culprit,  though  under 
sentence  of  death,  is  cheered  by  hope  to  the  last  moment  of  his 
existence.  And  you  are  not  to  consider  this  atrocity  of  the  of- 
fence in  the  least  degree  diminished  by  the  consideration  that 
justice  was  thirsting  for  its  sacrifice,  and  that  but  a  small  portion 
6f  Jewett's  earthly  existence  could  in  any  event  remain  to  him."  ^ 
§  816.  Two  English  cases  to  the  same  effect  are  reported.  In 
one  ^  of  these  the  prisoner  was  indicted  for  the  murder  of  a  woman 
by  drowning  her.  It  appeared  that  the  prisoner  had  cohabited 
with  the  deceased  for  several  months  previous  to  her  death,  and 
she  was  with  child  by  him ;  they  were  in  a  state  of  extreme  dis- 
tress, and  being  unable  to  pay  for  their  lodgings,  they  quitted 
them  in  the  evening  of  the  night  on  which  the  deceased  was 
drowned,  and  had  no  place  of  shelter.  They  passed  the  evening 
together  at  the  theatre,  and  afterwards  went  to  Westminster 
Bridge  to  drown  themselves  in  the  Thames ;  they  got  into  a  boat, 

>  Com.  V.  Bowen,  8  Mass.  869 ;  2  *  ELv.  Djson,  R.  &  R.  528 ;  8  C.  & 

Wheel.  C.  C.  821.    See  comments  in  F.  424.    See  Blackburn  v.  State,  28 

Com.  9.  DenniSy  106  Msm.  162.  Oh.  St  165 ;  infra,  §  886. 
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and  from  that  into  another  boat,  the  water  where  the  first  boat 
was  moored  not  being  of  snfBicient  depth  to  drown  them.  They 
talked  together  for  some  time  in  the  boat  into  which  they  had 
got,  the  prisoner  standing  with  his  foot  on  the  edge  of  the  boat, 
and  the  woman  leaning  upon  him.  The  prisoner  then  found 
himself  in  the  water ;  bat  whether  by  actual  throwing  of  himself 
in,  or  by  accident,  did  not  appear.  He  struggled  to  get  back 
into  the  boat  again,  and  then  found  that  the  woman  was  gone  ; 
he  then  endeayored  to  save  her,  but  could  not  get  to  her  and  she 
was  drowned.  In  his  statement  before  the  magistrate  he  said 
that  he  intended  to  drown  himself,  but  dissuaded  the  woman 
from  following  his  example.  The  learned  judge  told  the  jury 
that  if  they  belieyed  that  the  prisoner  only  intended  to  drown 
himself,  and  not  that  the  woman  should  die  with  him,  they 
should  acquit  the  prisoner ;  but  that  if  both  went  to  the  water 
for  the  purpose  of  drowning  themselves  together,  each  enoour* 
aged  the  other  in  the  commission  of  a  felonious  act,  and  the 
survivor  was  guilty  of  murder.  He  also  told  the  jury,  that  al- 
though the  indictment  charged  the  prisoner  with  throwing  the 
deceased  into  the  water,  yet  if  he  were  present  at  the  time  she 
threw  herself  in,  and  consented  to  her  doing  it,  the  act  of  throw- 
ing was  to  be  considered  as  the  act  of  both,  and  so  the  case  was 
reached  by  the  indictment.  The  jury  stated  that  they  were  of 
opinion  that  both  the  prisoner  and  the  deceased  went  to  the 
water  for  the  purpose  of  drowning  themselves,  and  the  prisoner 
was  convicted.  But  the  learned  judge  thought  it  right  to  submit 
his  direction  to  the  consideration  of  the  judges.  After  consider* 
ing  the  case,  the  judges  were  dear  that  if  the  deceased  threw 
herself  into  the  water  by  the  encouragement  of  the  prisoner, 
and  because  she  thought  he  had  set  her  the  example  in  pur- 
suance of  their  previous  agreement,  he  was  a  principal  in  the 
second  degree,  and  was  guilty  of  murder ;  but  as  it  was  doubtful 
whether  the  deceased  did  not  fall  in  by  accident,  it  was  not  mur- 
der in  either  of  them,  and  the  prisoner  was  recommended  for  a 
pardon.  So  where  upon  an  indictment  for  the  murder  of  a 
woman,  it  appeared  iJiat  the  prisoner  and  the  deceased,  who 
passed  as  husband  and  wife,  being  in  very  great  distress,  both 
agreed  to  take  poison,  and  each  took  a  quantity  of  laudanum, 
in  the  presence  of  the  other,  and  both  lay  down  on  the  same  bed 
together,  wishing  to  die  in  each  other's  arms,  and  the  woman 
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died,  bat  the  prisoner  recovered;  Patteson,  J.,  told  the  jury 
that,  supposing  the  parties  mutually  agreed  to  commit  suicide, 
and  one  only  accomplished  that  object,  the  survivor  would  be 
guilty  of  murder  in  point  of  law.^  So  also  where  a  husband  and 
wife,  being  in  extreme  poverty  and  great  distress  of  mind,  the 
husband  said,  ^*  I  am  weary  of  life,  and  will  destroy  myself,'' 
upon  which  the  wife  replied,  "  If  you  do,  I  will  too."  The 
man  bought  some  poison,  mixed  it  with  some  drink,  and  they 
both  partook  of  it.  The  husband  died,  but  the  wife,  by  drink- 
ing salad  oil,  which  caused  sickness,  recovered,  and  was  tried 
for  the  murder  of  her  husband,  and  acquitted,  but  solely  on  the 
ground  that,  being  the  wife  of  the  deceased,  she  was  under  his 
control ;  and,  inasmuch  as  the  proposal  to  commit  suicide  had 
been  first  suggested  by  him,  it  was  considered  that  she  was  not  a 
free  agent,  and  the  jury,  under  the  direction  of  the  judge,  pro- 
nounced a  verdict  of  not  guilty.^ 

§  817.  At  common  law  there  can  he  no  conviction  of  oceessarieM 
before  the  fact  to  9uieide.  —  As  at  common  law  the  principal 
must  be  convicted  before  a  conviction  of  the  accessary,  there 
can  be  no  conviction  of  an  accessary  before  the  fact  to  suicide, 
from  the  fact  that  the  suicide  is  beyond  the  process  of  the 
courts.'  But  by  statutes  in  England  and  several  of  the  United 
States,  the  advising  another  to  commit  suicide  is  made  a  sub- 
stantive indictable  offence.^ 

§  318.  Killing  when  a»iuting  in  producing  an  abortion.  —  A 
woman  desires  to  miscarry  of  a  child  with  which  she  is  pr^- 
nant,  and  assents  to  an  operation  being  performed  on  her  for 
this  purpose  ;  and  she  dies  from  the  operation.  Her  assent,  as 
we  have  already  seen,  is  no  defence  to  an  indictment  against  the 
person  performing  the  operation.^  If  the  intent  was  to  kill  or 
grievously  injure  her,  the  offence  is  murder ;  it  is  manslaughter 
if  the  intent  was  only  to  produce  the  miscarriage,  the  agency  not 
being  one  from  which  death  or  great  injury  would  be  likely  to 
result.^  But  suppose  the  operation  be  one  which  is  essential  to 
the  preservation  of  the  mother's  life  ?     In  this  case  the  fact  of 

^  R.  V.  Allison,  8  C.  &  P.  418.  «  See  supra,  §  816;  infra,  §  328.  As 

*  Anon,  cited  by  Patteson,  J.  8  C.  to  Ohio,  see  Blackburn  v.  State,  2S 
&  P.  428.  Oh.  St  165 ;  infra,  §  336. 

*  R.  V.  Leddington,  9  C.  &  P.  79;  •  See  supra,  §  66,  192. 

R.  9.  Russell,  1  M.  C.  C.  856  ;  R.  v.  <  R.  v.  Gaylor,  D.  &  B.  C.  C.  288 ; 
Fretweil,  1  Mood.  C.  C.  856.  7  Cox  C.  C.  288.     Infra,  §  348. 
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such  necessity  is,  as  will  be  presently  seen,  a  defence,  in  case  the 
operation  terminates  fatally. 

§  819.  Consent  of  deceased  no  bar  to  prosecution  for  homicide. 
—  This  is  a  general  axiom  acknowledged  by  all  schools  of  juris- 
prudence, and  rests  on  the  maxim.  Jus  puhlicv/m  privatorum  vo- 
luntate  mutari  nequiL  Of  this  we  have  a  remarkable  illus* 
tration  in  a  Pennsylvania  case,  in  1826,  in  which  it  was  held 
that  an  agreement  not  to  bring  a  writ  of  error  in  a  criminal  case, 
especially  one  of  high  d^ree,  does  not  estop  the  defendant  from 
bringing  such  writ.  The  question  arose  after  a  conviction  of 
burglary,  where  it  was  alleged  that  the  defendant  had  agreed  in 
writing  not  to  bring  a  writ  of  error,  and  where  a  motion  to 
quash  the  writ  was  on  this  ground  made.  But  Tilghman,  C.  J., 
in  refusing  the  motion,  said :  ^^  What  consideration  can  a  man 
have  received,  adequate  to  imprisonment  at  hard  labor  for  life  ? 
It  is  going  but  one  step  further  to  make  an  agreement  to  be 
hanged.  I  presume  no  one  would  be  hardy  enough  to  ask  the 
court  to  enforce  such  an  agreement,  yet  the  principle  is,  in  both 
cases,  the  same."  ^ 

§  820.  Killing  another  unth  his  consent  in  order  to  avoid  greater 
evU.  —  It  has  just  been  seen  that  the  consent  of  the  deceased 
is  no  defence  to  an  indictment  for  murder ;  for  no  one  can  by 
consent  validate  the  taking  of  his  own  life.  But  suppose  A.  is 
assailed  by  a  fatal  disease  for  which  the  only  escape  is  a  danfi^er- 

».  .u^Ja  of^n ,  »d  tut  a^  .p4o.  rAiiMi,  U- 

formed  by  B.  at  A/s  request,  but  that  A.  dies  under  the  knife  ? 
On  this  point.  Lord  Macaulay,  in  his  Report  on  the  India  Penal 
Code,  says :  ^*  It  is  often  the  wisest  thing  a  man  can  do  to  expose 
his  life  to  great  hazard.  It  is  often  the  greatest  service  that  can 
be  rendered  to  him  to  do  what  may  very  probably  cause  his 
death.  He  may  labor  under  a  cruel  and  wasting  malady  which 
is  certain  to  shorten  his  life,  and  which  renders  his  life,  while  it 
lasts,  useless  to  others  and  a  torment  to  himself.  Suppose  that 
under  these  circumstances  he,  undeceived,  gives  his  free  and  in- 
teUigent  consent  to  take  the  risk  of  an  operation  which  in  a 
la^e  proportion  of  cases  has  proved  fatal,  but  which  is  the  only 
method  by  which  his  disease  can  possibly  be  cured,  and  which,  if 
it  succeeds,  will  restore  him  to  health  and  vigor.  We  do  not 
conceive  that  it  would  be  expedient  to  punish  the  surgeon  who 

>  Smith  r.  Com.  14  S.  &  R.  70. 
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should  perform  the  operation,  though  by  performing  it  he  might 
cause  death,  not  intending  to  cause  death,  but  knowing  himself 
likely  to  cause  it.  Again,  if  a  person  attacked  by  a  wild  beast 
should  call  out  to  his  friends  to  fire,  though  with  imminent 
hazard  to  himself,  and  they  were  to  obey  the  call,  we  do  not 
conceive  that  it  would  be  expedient  to  punish  them,  though  they 
might  by  firing  cause  his  death,  and  though  when  they  fired 
they  knew  themselves  to  be  likely  to  cause  his  death."  The  same 
rule  applies,  as  has  been  argued  by  Bar,  an  able  German  jurist, 
in  cases  where  consent,  on  account  of  mental  incapacity,  cannot 
be  given.  Suppose  a  dangerous  operation  is  required  as  the  last 
hope  of  resuscitating  an  unconscious  person.  If  the  operation  is 
performed  with  the  skill  usual  to  surgeons  under  such  circum- 
stances, this  is  a  good  defence  if  death  ensue.^ 

1  See  infra,  $  550. 
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CHAPTER  XI. 


PRINCIPALS  AND  ACCESSARIES. 


I.  Pbixcipals  nr  thb  fibst  dsobxb, 

$8S5. 

laclade  actual  perpetratoni  §  886. 

Actual  pretence  not  neceasaiy  when 
io  juiy  is  direct,  $  8S8. 

Nor  when  defendant  acts  through 
urreeponaible  medium,  $  887. 

Suddenly  interyening  parties  not  nec- 
essarily principals,  $  888. 

Accessary  cannot  be  convicted  as 
principal,  $  889. 

When  husband  and  wife  may  be 
joined,  §  881. 

Non-resident    principals    amenable, 
§888. 
n.  Pbuicipals  ih  thx  bsoond  dbobxb, 

§838. 

Include  all  present  assisting,  §  888. 

Confederacy  is  essential,  §  884. 

In  dnelling,  all  participants  are  prin- 
cipals, §  386. 

In  suicide,  persons  present  assisting 
are  principals,  §  886. 

All  watching  outside  in  homicides  are 
principals  in  second  degree,  §  887. 

All  combining  to  commit  offence  to 
which  homicide  is  incident  are 
principals  in  homicide,  §  838. 


But  not  so  as  to  collateral  oflences, 
§  889,  340. 

Distinction  between  two  degrees  im- 
portant only  when  there  is  a  differw 
ence  in  the  punishments,  §  841. 

Conviction  of  principal  in  the  first 
degree  not  necessary  to  conviction 
of  principal  In  the  second,  §  348. 

III.  AcCBSaARIKS  BEFORE  THE  FACT,  §  848. 

Include  all  absent  persons  procuring 
murder,  §  848. 

What  solicitation  comprises,  §  844. 

Concealment  of  design  not  enough, 
§846. 

Procurement  must  continue  till  hom- 
icide, §  846. 

Must  be  to  crime  aetaallyoommitted, 
§847. 

Accessaries  in  cases  of  abortion,  §  848. 

When  conviction  of  principal  a  pre- 
requisite, §  848. 

Such  accessary  need  not  be  an  origi- 
nator, §  860. 

nr.  AOGEBaABIBS  AFTBB  THB  FACT,  §  861. 

Include  all  who  shelter  felon,  §  861. 
Felony  must  be  complete,  §  868. 
Defendant  must  know  felon  to  be 

guilty,  §  868. 
What  relationships  excuse,  §  864. 


I.  PRINCIPALS  IN  THE  FIRST  DEGREE. 

§  825.  A  PRINCIPAL  in  the  first  degree  is  one  who  is  the  actor 
or  actual  perpetrator  of  the  fact.^ 

§  826.  Actual  presence  not  neeeeeary  when  connection  between 
injury  and  death  ie  direct;  e.  y,  in  poieoning.  —  But  it  is  not 
necessary  that  he  should  have  committed  the  act  with  his  own 
hands,  or  be  actually  present  when  the  offence  is  consummated ; 
for  if  one  lay  poison  purposely  for  another  who  takes  it,  and  is 
killed,  he  who  laid  the  poison,  though  absent  when  it  was  taken, 
is  a  principal  in  the  first  d^^ree.'    So  is  it  with  one  who  turns 

1  1  Hale,  888,  615.  *  Yaux's  case,  4  Co.  44  b;  Post. 
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out  a  wild  beast  with  intent  to  kill  any  one  who  the  animal  may 
attack.^ 

§  327.  Nor  when  defendant  acts  through  irresponMle  medium. 

—  If  he  acts  through  the  medium  of  an  innocent'  or  insane 
medium,^  or  a  slave,^  he  is  guilty  as  principal  in  the  first  degree. 
Thus,  in  Sir  William  Courtney's  case,  Lord  Denman,  C.  J., 
charged  the  jury :  "  You  will  say  whether  you  find  that  Court- 
ney was  a  dangerous  and  mischievous  person;  that  these  two 
prisoners  knew  he  was  so,  and  yet  kept  with  him,  aiding  and 
abetting  him  by  their  presence,  and  conferring  in  his  acts ;  and 
if  you  do,  you  will  find  them  guilty,  for  they  are  then  liable  as 
principaU  for  what  was  done  by  his  hand."  »  So  if  a  child  un- 
der  the  age  of  discretion,  or  any  other  instrument  excused  from 
the  responsibility  of  his  actions  by  defect  of  understanding,  igno- 
rance of  the  fact,  or  other  cause,  be  incited  to  the  commission 
of  murder,  the  incitor,  though  absent  when  the  fact  was  com- 
mitted, is  ex  necessitate  liable  for  the  act  of  his  agent,  and  a 
principal  in  the  first  degree.^  But  if  the  instrument  be  aware 
of  the  consequences  of  his  act,  he  is  a  principal  in  the  first  de- 
gree, and  the  employer,  if  he  be  absent  when  the  fact  is  com- 
mitted, is  an  accessary  before  the  fact.'' 

§  828.  Svddenly  interveninff  parties  not  necessarily  principals. 

—  While  all  who  are  present,  aiding  and  abetting  him  who  in- 
flicts the  mortal  blow,  in  case  of  murder,  are  principals  and  crim- 

849;  E.&.  Harley,  4  C.  &  P.  869;  4  Blackbarn  v.  Stote,  28  Oh.  St.  166; 

Cranch,  492.     See  Green  r.  Stote,  18  infra,  $  886. 

Mo.  882;   CollinB  v,  Stote,  8  Heisk.  *  Beny  r.  Stote,  10  Georgia,  511. 

14;  Halloway  v.  R.  1  C.  &  P.  287;  *  R.  v.  Mears,  1  Boston  Law  Rep. 

R.  V.  Williams,  1  C.&  K.  589 ;  1  Den.  205;  Hawk.  c.  1,  s.  7. 

C.  C.  89 ;  People  v.  Bush,  4  Hill,  188;  •  Post.  840;   1  East  P.  C.  118 ;  1 

R.  V.  Michael,  2  Moody  C.  C.  287;  Hawk.  c.  81,  s.  7;  R.  v.  Palmer,  1  N. 

and  see  supra,  §  84.  R.  96 ;  2  Leach,  978 ;  Com.  v.  Hill, 

^  Post  849 ;  1  Hale,  514.  11   Mass.  186;    Collins  v.   Stote,   8 

*  Infra,  §  864-5 ;  R.  «.  Clifford,  2  Heisk.  14;  R.  «.  Michael,  2  Moody  C. 
Car.  &  Kir.  201 ;  Collins  v.  State,  8  C.  287;  9  C.  &  P.  856  ;  R.  v.  Clifford, 
Heisk.  14;  Com.  v.  Hill,  11  Mass.  86;  2  C.  &  K.  201;  infra,  §  864-5.  By 
Adams  v.  People,  1  Comstock,  178;  stotutes  in  some  jurisdictions  all  acces- 
R.  tx.  Mazeau,  9  C.  &  P.  676 ;  R.  v.  saries  before  the  fact  may  be  charged 
Michael,  9  C.  &  P.  856;  2  Moody  C.  as  principals.  See  Stoto  v,  Cassidy,  12 
C.  287.  Kans.  550. 

*  Infra,  §  844-5;  1  Hale,  19;  4  Bl.  ^  K  v.  Stewart,  R.  &  R.  868;  or,  if 
Com.  28 ;  R.  v.  Giles,  1  Moody  C.  C.  he  be  present,  a  principal  in  the  see- 
166;   R.  V.  Tyler,  8  Car.  &  P.  616;  ond  degree.    Post.  849. 
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inals  in  the  highest  degree,  it  is  not  eyery  intermeddling  in  a 
qoarrel  or  affray  from  which  death  ensues  that  constitutes  an 
aiding  and  abetting  to  the  murder.  If,  for  instance,  two  men 
fight  on  a  former  grudge  and  of  settled  malice,  and  with  intent 
to  kill,  of  which  the  spectators  are  innocent,  and  they  of  a  sud- 
den take  sides  with  the  combatants  ieind  encourage  them  by 
words,  and  death  ensue,  it  will  not  be  murder  in  such  persons.^ 

§  829.  Joint  participants  may  be  convicted  of  different  de- 
grees.* 

§  830.  One  indicted  as  principal  cannot  be  convicted  at  com- 
mon law  on  proof  that  he  was  only  an  accessary  before  the  fact.^ 

§  381.  W?^n  hufhand  and  wife  may  he  joined.  —  If  a  husband 
and  wife  jointly  commit  a  murder,  they  have  been  held  to  be  co- 
principals,  as  the  doctrine  of  presumed  coercion  does  not  apply 
to  murder.^  And  so  she  may  be  convicted  as  accessary  before 
the  fact.^  But  the  better  view  is  to  require  evidence  to  show 
independent  consent  on  part  of  the  wife.^ 

§  832.  A  non-re9ident  prineipal,  though  at  the  time  an  inhab- 
itant of  a  foreign  state,  may  be  liable  for  his  agent's  criminal 
acts  in  a  particular  jurisdiction.^ 

IL  PRINCIPALS  IN  THE  SECOND  DEGREE. 

§  888.  Principals  in  the  second  degree  are  those  who  are  pres- 
ent aiding  and  abetting  at  the  commission  of  the  fact.  To  con- 
stitute principals  in  the  second  degree  there  must  be,  in  the  first 
place,  a  participation  in  the  act  committed ;  and,  in  the  second 
place,  presence  either  actual  or  constructive  at  the  time  of  its 
commission.  But  although  a  man  be  present  whilst  a  felony  is 
committed,  if  he  take  no  part  in  it,  and  do  not  act  in  concert 
with  those  who  commit  it,  he  will  not  be  a  principal  in  the 
second  degree,  merely  because  he  did  not  endeavor  to  prevent 
the  felony,  or  apprehend  the  felon.^    Something  must  be  shown 

^  State  r.  King  et  al.  2  Rice's  S.  C.  «  R.  v.  Manning,  2  C.  &  K.  903. 

Digest,  106;  infra,  §  848.  *  Ibid. 

*  R.  V.  Salisbttiy,  Plowd.  97;  Wh.  •  See  R.  v.  Smith,  S  Cox  G.  C.  27  ; 
C.  L.  §  484,  8199.  R.  0.  Wardroper,  8  Cox  C.  C.  284. 

*  Hughes  V.  State,   12  Ala.  458 ;  *  Whart.  Cr.  L.  7th  ed.  §  210  m. 
Josephine  v.  State,  89  Mississip.  618;  •  1   Hale,  489:    Fost.  850;    Cou- 
State  9.  Wyckoff,  2  Yroom,  65 ;  R.  v.  naughty  v.  State,  1  Wise.  169;  Butler 
Fallon  9  Cox  C.  C.  242 ;  contra^  Yoe  v.  Com.  8  Duvidl,  485 ;  Piummer  v. 
V.  People,  49  111.  410;  supra,  §  208. 
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in  the  conduct  of  the  bystander,  which  nnmistakablj  evinces  a 
design  to  encourage,  incite,  approve  of,  or  in  some  manner  afford 
aid  or  consent  to  the  act.^  It  is  not  necessary,  however,  to  prove 
that  the  party  actually  aided  in  the  commission  of  the  offence ; 
if  he  watched  for  his  companions  in  order  to  prevent  surprise, 
or  remained  at  a  convenient  distance  in  order  to  favor  tiieir 
escape,  if  necessary,  or  was  in  such  a  situation  as  to  be  able 
readily  to  come  to  their  assistance,  the  knowledge  of  which  was 
calculated  to  give  additional  confidence  to  his  companions,  in  con- 
templation of  law  he  was  aiding  and  abetting.^ 

He  who  attempts  to  strike  with  a  deadly  weapon  one  who  is 
at  the  same  time  struck  by  another  veith  another  deadly  weapon, 
is  joint  principal  in  the  offence.' 

If  a  principal  in  a  transaction  be  not  liable  under  our  laws, 
another  cannot  be  charged  merely  for  aiding  and  abetting  him, 
unless  the  other  do  acts  himself  which  render  him  liable  as  prin- 
cipal.^ There  can  be  no  aider  or  abettor  to  an  insane  principal ;  ^ 
for  whoever  acts  with  an  insane  principal  in  a  crime  becomes 
himself  principal.^ 

§  834.  Cor^ederacy  essentiaL  —  Any  participation  in  a  general 
felonious  plan,  provided  such  participation  be  concerted,  and  there 
be  constructive  presence,  is  enough  to  make  a  man  principal  in 
the  second  degree.^  But  the  act  must  also  be  the  result  of  the 
confederacy ;  and  if  several  are  out  for  t'he  purpose  of  commit- 
ting a  felony,  and  upon  an  alarm  run  different  ways,  and  one  of 
them  maim  a  pursuer  to  avoid  being  taken,  the  others  are  not  to 
be  considered  principals  in  such  act'  And  if  A.  is  charged 
with  murder,  and  B.  is  charged  with  aiding  and  abetting  him,  it 
is  essential  to  make  out  the  charge  as  to  B.,  that  B.  should  have 
been  aware  of  A.'i^  intention  to  commit  murder.* 


Com.  1   Bush  (Ky.),  76;  People  v. 
Ah  Ping,  27  Cal.  489. 
^  CoDQaughty  v.  State,  1  Wine.  169. 

*  Jerv.  Arch.  4;  Thompson  v.  Com. 
1  Mete.  (Ky.)  18. 

*  King  V,  State,  21  Geo.  220. 

*  U.  S.  r.  Libby,  1  W.  &  BL  221. 
»  R.  ».  Tyler,  8  C.  &  P.  616. 

*  Supra,  §  827. 

V  E.  V.  Moyre,  1  Leach.  814 ;  R.  v, 
Standley,  R.  &  R.  805 ;  1  Rass.  24 ; 
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R.  V.  Passey,  7  C.  &  P.  282  ;  R.  v. 
Lockett,  Ibid.  800. 

*  R.  V.  White,  Russ.  &  R.  C.  C.  99; 
Com.  V,  Campbell, /7  Allen,  541;  Peo- 
ple V.  Knapp,  26  Mich.  112;  R.  v. 
Collison,  4  C.  &  P.  565 ;  R.  v.  Howell, 
9  C.  &  P.  487;  R.  v.  Skeet,  4  F.  &  F. 
98 ;  infra, §887;  R.  v.  King,  Ru^. &R. 
C.  C.  882;  R.  V.  McMakin,  Russ.  & 
R>  C  C.  9S9, 

*  R.  o.  Crase,  8  C.  ft  P.  541. 


CHAP.  XL]  PRINGIPAL6  IN  THE  SECONB  DEGREE.  [§  386. 

§  885.  In  duelling  J  all  participants  are  principals.  —  In  the 
case  of  murder  by  duelling,  in  strictness,  both  the  seconds  are 
principals  in  the  second  degree  ;  yet  Lord  Hale  considers  that,  as 
far  as  relates  to  the  second  of  the  party  killed,  the  rale  of  law,  in 
this  respect,  has  been  too  far  strained ;  and  he  seems  to  doubt 
whether  such  second  should  be  deemed  a  principal  in  the  second 
degree.^  But  all  persons  present  at  a  prize-fight,  haying  gone 
thither  for  the  purpose  of  seeing  the  prize-fighters  strike  each 
other,  are  principals  in  the  breach  of  the  peace,^  and  all  partici- 
pants in  a  killing  at  such  fight  are  guilty  of  manslaughter.^ 

§  886.  Persons  aiding  suicide  guilty  as  principals. —  As  has 
been  just  seen,^  if  one  encourage  another  to  commit  suicide,  and 
is  present  aidmg  him  whUe  he  does  so,  such  person  is  guilty  of 
murder  as  a  principal ;  and  if  two  encourage  each  other  to  mur- 
der themselyes,  and  one  does  so,  the  other  being  present,  but  the 
latter  fail  in  an  attempt  upon  himself,  he  is  principal  in  the  mur- 
der of  the  first;  but  if  it  be  uncertain  whether  the  deceased 
really  killed  himself,  or  whether  he  came  to  his  death  by  ac- 
cident before  the  moment  when  he  meant  to  destroy  himself,  it 
will  not  be  murder  in  either.'^  Whether  the  advice  of  the  defend- 
ant was  the  exclusive  cause  of  the  suicide  is,  it  seems,  imma- 
terial. Thus,  in  an  early  case  in  Massachusetts,^  it  was  said  by 
Parker,  C.  J.,  in  charging  the  jury :  ^*  The  important  fact  to  be 
inquired  into  is,  wheUier  the  prisoner  was  instrumental  in  the 
death  of  Jewett  (the  deceased),  by  advice  or  otherwise.  The 
government  is  not  bound  to  prove  that  Jewett  would  not  have 
hung  himself  had  Bowen's  counsel  never  reached  his  ear.  The 
very  act  of  advising  to  the  commission  of  a  crime  is  in  itself  un- 
lawful. The  presumption  of  law  is,  that  advice  has  the  influence 
and  effect  intended  by  the  adviser,  unless  it  is  shown  to  have 
been  otherwise ;  as  that  the  counsel  was  received  with  scoff,  or 
was  manifestly  rejected  and  ridiculed  at  the  time  it  was  given." 
All  present  at  the  time  of  committing  such  offence  are  principals, 
although  only  one  acts,  if  they  are  confederates,  and  engaged  in 

1  Infra,  $  468-7 ;  1  Hale,  422,  452;  •  Supra,  §  192. 

Whart.  C.  L.  7th  ed.  §  959,  990,  996,  ^  Supra,  §  295. 

2674.  <^  R.  9.  Dyson,  Rubs.  &  R.  C.  C. 

*  R.  9.  Perkins,  4  C.  &  P.  587 ;  R.  v.  523 ;  R.  v.  Russell,  1   Moody  C.  C. 

Murphy,  6  C.  &  P.  108  ;  R.  v.  Young,  856;  R.  v.  AllisoD,  8  G.  &  P.  418. 

8  C.  &  P.  645.     See  Com.  n.  Dudley,  *  Com.  v.  Bowen,   18  Mass.   859. 

6  Leigh,  614 ;  Wh.  C.  L.  §  2674.  See  Wharton's  Preced.  107. 
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the  common  design  of  which  the  offence  is  a  part.^  Where,  how- 
ever, the  act  is  done  in  the  absence  of  the  party  who  incites  it, 
the  latter  has  been  held  in  England  not  to  be  amenable  to  in- 
dictmeht  as  a  principal,  because  he  was  not  present ;  nor  as  an 
accessary  before  the  fact  at  common  law,  because  the  principal 
cannot  be  convicted;  nor  as  guilty  of  a  substantive  felony  under 
7  Geo.  3,  c.  64,  s.  9,  because  that  statute  is  to  be  considered  as 
extending  to  those  persons  only  who,  before  the  statute,  were 
liable  either  with  or  after  the  principal,  and  not  to  make  those 
liable  who  before  could  never  have  been  tried.^  But  by  subse- 
quent statutes  the  law  in  this  respect  is  materially  changed.' 

It  should  be  observed  that  even  where  suicide  is  not  r^arded 
as  an  offence  at  common  law,  a  person  who  uses  his  power  over 
another  to  induce  such  other  to  kill  himself  is  responsible  for  the 
homicide.  Thus,  in  a  case  tried  in  1872  in  Ohio  (where  suicide 
is  not  a  crime,  there  being  in  that  state  no  common  law  crimes), 
the  evidence  was  that  the  defendant,  Blackburn,  gave  to  the  de- 
ceased, Mary  Jane  Lowell,  poison,  to  be  taken  by  her ;  and  there 
was  evidence  tending  to  show  that  the  defendant,  by  threats  of 
violence  or  otherwise,  forced  her  to  swallow  the  poison,  or  forced 
it  down  her  throat.  There  was  also  evidence  of  a  mutual  agree- 
ment between  the  parties  to  commit  suicide.  The  defendant  was 
convicted  of  murder  in  the  second  degree  under  the  Ohio  statute 
making  killing  by  administering  poison  murder.  This  was  sus- 
tained in  the  supreme  court.  **To  force  poison  down  one's 
throat,"  said  Welch,  J.,  "  or  to  compel  him  by  threats  of  vio- 
lence to  swallow  it,  is  an  administering  of  poison.  Neither  de- 
ception nor  breach  of  confidence  is  a  necessary  ingredient  in  the 
act.  It  matters  not  whether  the  poison  be  put  into  the  hand  or 
into  the  stomach  of  the  party  whose  life  is  to  be  destroyed  by 

it."  * 

§  887.  AU  watching  oubnde  and  concurring  are  principals  in 
second  degree.  —  It  has  been  already  seen  that  when  the  connec- 
tion between  the  injury  and  death  is  immediate  (as  when  one 
leaves  poison  for  another,  which  the  latter  takes),  the  presence 

i  Graen  o.  Sute,  IS  Mo.  8S2.    See        •  Infra,  §  34S. 
supra,  §  315-820.  «  Blackburn  v..  State,  SS  Ohio  St. 

s  See  R.  p.  Leddlngton,  9  C.  &  P.    146. 
79;  B.  0.  Russell,  1  Moody  C.  C. 
356.     See  supra,  §  815. 
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of  the  defendant  at  the  time  of  the  injury  is  not  necessary ;  and 
so  where  the  defendant  acts  through  an  irresponsible  medium. 
So  it  is  not  necessary  that  the  party  should  be  actually  present, 
an  ear  or  eye-witness  of  the  transaction,  in  order  to  make  him 
principal  in  the  second  degree ;  he  is,  in  construction  of  law, 
present  aiding  and  abetting,  if,  with  the  intention  of  giving  as- 
sistance, he  be  near  enough  to  afford  it  should  the  occasion  arise; 
Thus,  if  he  be  outside  the  house,  watching  to  prevent  surprise, 
or  the  like,  whilst  his  companions  are  in  the  house  committing 
the  felony,  such  constructive  presence  is  sufficient  to  make  him  a 
principal  in  the  second  degree.^  One  who  keeps  guard  while 
others  act,  thus  assisting  them,  is,  in  the  eye  of  the  law,  present 
and  responsible,  as  if  actually  present.^  Yet,  although  an  act 
be  committed  in  pursuance  of  a  previous  concerted  plan  between 
the  parties,  those  who  are  not  present,  or  so  near  as  to  be  able  to 
afford  aid  and  assistance  at  the  time  when  the  offence  is  com- 
mitted, are  not,  subject  to  the  above  qualifications,  principals,  but 
accessaries  before  the  fact.^  Presence,  however,  during  the  whole 
of  the  transaction  is  not  necessary.^ 

§  888.  All  combining  to  commit  offence  to  which  homicide  i$ 
incident  are  principals  in  homicide,  —  All  those  who  assemble 
themselves  together,  with  an  intent  even  to  commit  a  trespass, 
the  natural  execution  whereof  causes  a  felony  to  be  committed, 
and  continue  together  abetting  one  another  till  they  have  act- 
ually put  their  design  into  execution,  and  also  all  those  who 
are  present  when  felony  is  committed,  and  abet  the  doing  of  it, 
are  principals  in  the  felony.^  So  where  persons  combine  to  stand 
by  one  another  in  a  breach  of  the  peace,  with  a  general  resolution 

1  Fost.  847,  350.    See  B.  o.  Berth-  Doan  v.  State,  26  Ind.  495 ;  State  v. 

wick  et  al.  1  Doug.  207 ;  1  Leach,  66;  Squaires,   2  Nev.   226 ;    Selyidge  v. 

2  Hawk,  c  29,  8.  7,  S  ;  1  Russ.  81 ;  1  State,  30  Texas,  60. 

Hale,  555;  R.  v.  Gogerly,  Russ.  &  R.  *  R.  v.  Soares,  R.  &  R.  25;  R.  v. 

C.  C.  348 ;  R.  r.  Owen,  1  Mood.  C.  C.  Davis,  Tbid.   118;  R.  v.  Eisee,  Ibid. 

96;   Com.  v.  Knapp,  9    Pick.   496;  142;  R.  r.  Badcock,  Ibid.  249;  R.  v. 

State  n.  Hardin,  2  Dev.  &  Bat.  407 ;  Manners,  7  C.  &  P.  SOI. 

State  V.  Coleman,  5  Porter,  82.    This  «  R.  r.  Bingley,  B.  &  R.  446.     See 

does  not,  however,  apply  where  the  2  East  P.  C.  76S. 

common    purpose  is   a  mere  misde-  *  Fost.  851,  852 ;  2  Hawk.  c.  29,  s. 

meaner.    R.  v.  Skeet,  4  F.  &  F.  93.  9;  R.  v.  Howell,  9  C.  &  P.  487;  Bren- 

*  State  V.  Town,  Wright's  Ohio  R.  nan  v.  People,  15  Blinois,  511:  Car- 

75;  Com.  v.  Lucas,  2  Allen,  170;  rington  v.  People,  6  Parker  C.  R.  836. 
Breese  v.  State,  12  Ohk>  St.  R.  146; 
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to  resist  all  oppcNsers,  and  in  the  execution  of  their  design  a  mur- 
der is  committed,  all  of  the  company  are  equally  principals  in  the 
murder,  though  at  the  time  of  the  fact  some  of  them  were  at  such 
a  distance  as  to  be  out  of  yiew,  if  the  murder  be  in  furtherance 
of  the  common  design.^  So  where  divers  persons  resolve  seyer- 
ally  to  resist  all  officers  in  the  commission  of  a  breach  of  the 
peace,  and  to  execute  it  in  such  a  manner  as  naturally  tends  to 
raise  tumults  and  affrays,  leading  to  bloodshed,  and  in  doing  so 
happen  to  kill  a  man,  they  are  all  guilty  of  murder ;  for  tiiey 
who  unlawfully  engage  in  such  bold  disturbances  of  the  public 
peace,  in  opposition  to,  and  in  defiance  of,  the  justice  of  the 
nation,  must,  at  their  peril,  abide  the  event  of  their  actions. 
Malice,  in  such  a  killing,  may  be  inferred  as  a  presumption  of 
fact  from  the  nature  of  the  design  and  the  character  of  the  prep- 
arations ;  whether  the  deceased  fell  by  the  hand  of  the  accused 
in  particular,  or  otherwise,  is  immaterial.  So,  where  two  persons 
go  out  for  the  common  purpose  of  robbing  a  third  person,  and 
one  of  them,  in  pursuit  of  such  common  purpose,  kiUs  such  third 
person,  under  such  circumstances  as  to  make  it  murder  in  him 
who  does  the  act,  then  it  is  murder  in  the  other.^  All  are  re- 
sponsible for  the  acts  of  each,  if  done  in  pursuance  and  further- 
ance of  the  /common  design.  This  doctrine  may  seem  hard  and 
severe,  but  is  not  only  based  on  the  essential  principles  of  justice, 
but  has  been  found  necessary  to  prevent  riotous  and  felonious 
combinations  committing  murder  with  impunity.  For  where 
such  illegal  associates  are  numerous,  it  would  scarcely  be  practi- 
cable to  establish  the  indentity  of  the  individual  actually  giving 
the  blow.  Where,  however,  a  homicide  is  committed  by  one 
or  more  of  a  body  unlawfully  associated,  from  causes  having  no 
connection  with  the  common  object,  the  responsibiUty  for  such 
homicide  attaches  exclusively  to  its  actual  perpetrators.'  And  if 
the  offence  is  but  manslaughter  in  the  person  striking  the  blow. 


1  Dalt  J.,  c.  161 ;  1  Hale,  489 ; 
Hawk.  b.  2,  c.  29,  s.  8;  R.  v.  Howell, 
9  G.  &  P.  437;  Com.  v.  Hare,  4  Penn. 
L.  J.  257 ;  Williams  v.  State,  54  HI. 
428;  Miller  v.  State,  25  Wise.  884; 
Baloff  V.  People.  45  N.  Y.  218 ;  U.  S. 
9.  Ro88,  1  GallisoD,  624 ;  Brennan  o. 
People,  15  Illinois,  511.  See,  how- 
ever, remarks  of  Bigelow,  C.  J.,  Com. 
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0.  Campbell,  7  Alien,  541 ;  and  supra, 
§202. 

>  R.  V.  Jackson,  7  Cox  p.  C.  857. 

•  Com.  V.  Dalej,  4  Penn.  Law 
Journal,  156  ;  Com.  v.  Neills,  2  Brew- 
ster, 558;  Moody  v.  State,  6  Coldw. 
(Tenn.)  299;  B.  v.  Murpbj,  6  C.  8t 
P.  108,  and  cases  cited  supra,  §  201, 
202. 
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t§  341. 


it  is  not,  without  proof  of  express  malice,  more  than  manslaughter 
in  bis  associates.^ 

§  889.  If,  as  it  was  laid  down  in  another  case,  during  a  scene 
of  unlawful  yiolence,  to  which  the  defendants  came  prepared  to 
inflict  death  or  great  bodily  hurt,  an  innocent  third  person  is 
slain,  who  had  no  connection  with  the  combatants  on  either  side, 
nor  any  participation  in  any  of  their  unlawful  doings,  such  a 
homicide  would  be  murder,  at  common  law,  in  all  the  parties  en- 
gaged in  the  affray.^ 

§  840.  But  at  tJie  same  time  two  cautions  must  be  kept  in 
mind:  — 

Fir9t.  Persons  engaged  in  a  common  unlawful  (though  not  felo- 
nious) enterprise  are  not  jointly  responsible  for  a  homicide  acci- 
dentally committed  by  one  of  tiiem  while  at  the  common  work.^ 

Secondly.  A  rioter  is  not  responsible  for  a  death  caused  by 
thoee  engaged  in  suppresaing  the  riot ;  *  nor,  in  an  affray,  are 
the  original  parties  responsible  for  a  death  caused  by  strangers 
breaking  independently  into  the  ring.^ 

§  841.  Distinction  between  the  two  degrees  is  important  only  when 
punishments  differ.  —  The  distinction  between  principals  in  the 
first  and  second  degree,  it  has  been  said,  is  a  distinction  without 
a  difference ;  and,  therefore,  it  need  not  be  made  in  indictments.* 
Such  is  only  the  case,  howeyer,  where  the  punishment  is  the  same 
for  the  two  divisions.^  But  where,  by  particular  statute,  the 
punishment  is  different,  then  principals  in  the  second  degree 
must  be  indicted  specially,  as  aiders  and  abettors.^  So  far  as 
concerns  murder,  however,  it  is  to  be  noticed  that  if  in  the  in- 
dictment several  be  charged  as  principals,  one  as  principal  perpe- 
trator, and  the  others  as  aiding  and  abetting,  it  is  not  material 


1  R.  V.  Murphy,  6  C.  &  P.  108;  in- 
fra, §  444. 

'  Com.  V.  Daley,  4  Peno.  L.  J.  259 ; 
cited  Bopra,  §  208;  Com.  v.  Hare,  4 
Penn.  Law  Jour.  259. 

•  B.  o.  Skeet,  4  F.  &  F.  98 ;  B.  v. 
Collison,  4  C.  &  P.  565 ;  B.  v.  Howell, 
9  C.  &  P.  487 ;  People  v.  Knapp,  26 
Mich.  112  ;  B.  v.  Murphy,  6  C.  &  P. 
103 ;  B.  V.  Turner,  4  F.  &  F.  889 ; 
niprs,  §  201-2. 

^  Com.  9.  Campbell,  7  Allen,  541. 


•  B.  p.  Murphy,  6  C.  &  R  108;  su- 
pra, §  201-2;  infra,  §  819. 

•  State  V.  Fley  and  Bochelle,  2  Bre- 
vard, 888 ;  State  v.  Green,  4  Strob- 
hart,  128;  State  v.  Davis,  29  Missouri, 
891.    See  infra,  §  819. 

7  2  Hawk.  c.  25,  s.  64 ;  Mackally's 
case,  9  Co.  67  b;  Fost  845.  dee  in- 
fra, §  819. 

•  1  East  P.  C.  848,  850 ;  B.  v. 
Home,  1  Leach,  478.  See  Basniok's 
case,  2  Virg.  Ca.  856;  Hoffman  v. 
Com.  6  Bandolph,  685. 
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which  of  them  be  charged  as  principals  in  the  first  d^ree,  as 
haying  given  the  mortal  blow ;  for  the  mortal  injury  given  by 
any  one  of  those  present  is,  in  contemplation  of  law,  the  injary 
of  each  and  every  of  them.^ 

§  842.  Conviction  of  principal  in  the  firtt  degree  no€nece99ary 
to  conviction  of  principal  in  the  tecond.  —  If  the  actual  perpe- 
trator of  a  murder  should  escape  by  flight,  or  die,  those  present, 
abetting  the  commission  of  the  crime,  may  be  indicted  as  prin- 
cipals ;  and  though  the  indictment  should  state  the  mortal  injury 
was  committed  by  him  who  is  absent  or  dead,  yet  if  it  be  sub- 
stantially alleged  that  those  who  were  indicted  were  present  at 
the  perpetration  of  the  crime,  and  did  kill  and  murder  the  de- 
ceased by  the  mortal  injury  so  done  by  the  actual  perpetrator, 
it  shall  be  sufficient.'  So  the  party  charged  as  principal  in  the 
second  degree  may  be  convicted,  though  the  party  charged  as 
principal  in  the  first  degree  is  acquitted.^  So  on  an  indictment 
for  murder,  the  court  may,  in  their  discretion,  try  the  principal 
in  the  second  degree  before  the  principal  in  the  first  degree.^ 

in.  ACCESSARIES  BEFORE  THE  FACT. 

§  848.  Include  all  persons  procuring  murder.  —  An  accessary 
before  the  fact  is  one  who,  though  absent  at  the  time  of  the  com- 
mission of  the  murder,  yet  procures,  counsels,  commands,  or  abets 
another  to  commit  such  murder.^  The  meaning  of  the  word 
*^  command  "  is,  where  a  person  having  control  over  another,  as 
a  master  over  a  servant,  orders  a  thing  to  be  done.^  To  consti- 
tute a  man  accessary,  it  is  necessary  that  he  should  have  been 
absent  at  the  time  when  the  felony  was  committed ;  if  he  was 
either  actually  or  constructively  present,  he  is,  as  has  been  seen, 
principal.^    The  accessary  is  liable  for  all  that  ensues  upon  the 

^  State  V.  Mfurs,  1  Coxe's  R.  458;  Brown  v.  State,  28  Geo.  216;  State  v. 

Foster,  551 ;   State  v.  Flej  and  Ro-  Roab,  29  Missouri,  82. 
chelle,  2  Brevard,  888 ;  R.  r.  Borth-        «  Boyd  o.  State,  17  Geo.  194. 
wick,  1  Doug.  207;  1  East  P.  C.  850.         •  1  Hale,  615.    In  some  states  an 

*  State  V.  Fley  and  Rochelle,  2  accessary  before  the  fact  may  be 
Rice's  S.  C.  Digest,  104 ;  2  Brevard,  charged  as  principal.  See,  e,  g,  Kan- 
888.  sas :  State  v.  Cassidy,  12  Kans.  550. 

•  R.  V,  Taylor,  1  Leach,  860;  Ben-  *  State  v.  Mann,  1  Haywood's  N. 
son  9,  Offley,  2   Shaw,  270 ;  8  Mod.  C.  R.  4. 

121;  R.  o.  Wallis,  Salk.  884;  R.  «.        M   Hale,   615;  R.  v.  Gordon,  1 
Towle,  R.  &  R.  814;   8  Price.  145;    Leach,  515;  1  East  P.  C.  852. 
2  Marsh.  465 ;    Archbold's  C.  P.  6 ; 
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execution  of  the  unlawful  act  commanded ;  as,  for  instance,  if  A. 
command  B.  to  beat  C,  and  he  beat  C,  and  he  beat  him  so  that 
be  dies,  A.  is  accessary  to  the  murder.^  So  if  A.  command  B. 
to  bum  the  house  of  C,  and  in  doing  so  the  house  of  D.  is  also 
biimt,  A.  is  accessary  to  the  burning  of  D.'s  house.^  And  if  the 
offence  commanded  be  effected,  although  by  different  means  from 
those  commanded  ;  as,  for  instance,  if  J.  W.  hire  J.  S.  to  poison 
A.,  and  instead  of  poisoning  him  he  shoot  him,vj.  W.  is  never- 
theless liable  as  accessary.^  If  procurement  is  through  an  inter- 
mediate agent,  it  is  not  necessary  that  the  accessary  should  name 
the  person  to  be  procured  to  do  the  act.^  The  procurement  need 
not  be  direct ;  it  is  sufficient  if  one  or  more  persons  become  the 
medium  through  whom  the  work  is  done ;  ^  it  may  be  either  by 
direct  means,  as  by  hire,  counsel,  or  command ;  or  indirect,  by 
eyincing  an  express  liking,  approbation,  or  adhesion  to  another's 
felonious  design.^ 

§  844.  What  9olieitation  comprises.  —  It  is  necessary  that  the 
solicitation  be  made,  either  directly  or  indirectly,  to  the  person 
committing  the  act.^  But  knowingly  to  invite  a  person  to  a  place 
BO  that  he  may  be  there  murdered  constitutes,  when  he  is  mur- 
dered accordingly,  the  offence.® 

§  845.  C(yncealment  of  design  not  enough.  —  The  concealment 
of  the  knowledge  that  a  felony  is  to  be  committed  will  not  make 
the  party  concealing  it  an  accessary  before  the  fact ;  ^  nor  will  a 
tacit  acquiescence,  or  words  which  amount  to  a  bare  permission, 
be  sufficient  to  constitute  this  offence.^^ 

§  846.  Procurement  must  continue  tUl  homicide.  —  The  pro- 
curement must  continue  till  the  consummation  of  the  offence ; 
for  if  the  procurer  of  a  felony  repent,  and  before  the  felony  is 
committed  actually  countermand  his  order,  and  the  principal, 
notwithstanding,  commit  the  felony,  the  original  contriver  will 
not  be  an  accessary.^^ 

1  4  Bl.  Com.  87;  1  Hale,  617.  "^  R.  v.  BlackburD,  6  Cox  C.  C.  833. 

<  B.  V.  Saanders,  Plowd.  475.  •  R.  v.  Manning,  2  C.  &  K.  903. 

*  Fost.  869,  870.  '2  Hawk.  c.  29,  B.  28. 

*  R.  r.  Cooper,  5  C.  &  P.  585.  ^^  1  Hale,  616. 

*  FoBt.  125;  R.  v.  Somerset,  19  St.  ^  1  Hale,  618.  See  Goffv.  Prime, 
Triali,  S04;  R.  v.  Cooper,  5  C.  &  P.  26  Ind.  196;  Wh.  C.  L.  7th  ed.  §  2699. 
585.  See  supra,  §  817-826. 

*  2  Hawk.  c.  29,  s.  11 ;  People  v, 
Norton,  8  Cowen,  187. 
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§  847.  Mu8t  be  to  crime  custually  committed,  —  So  if  the  ac- 
cessary order  or  advise  one  crime,  and  the  principal  intentionally 
commit  another ;  as,  for  instance,  to  bum  a  house,  and  instead 
of  that  he  commit  a  larceny ;  or,  to  commit  a  crime  against  A., 
instead  of  so  doing  he  commit  the  same  crime  against  B.,  the  ac- 
cessary will  not  be  answerable  ;  ^  but  if  the  principal  commit  the 
same  ofiEence  against  B.  by  mistake,  instead  of  A.,  it  seems  it 
would  be  otherwise.^ 

As  has  been  seen,  a  party  who  procures  a  felony  to  be  done  by 
an  insane  or  innocent  medium,  or  a  slave,  is  himself  liable  as  a 
principal  in  the  first  degree.^ 

§  848.  Aeceisaries  in  catei  of  abortion.  —  In  a  reserved  case  be- 
fore the  English  judges,  the  evidence  showed  that  the  prisoner 
had  procured  certain  drugs  and  gave  them  to  his  wife  with  intent 
that  she  should  take  them  in  order  to  procure  abortion.  She 
took  them  in  his  absence  and  died  from  their  efiEects.  On  an  in- 
dictment against  him  for  manslaughter,  it  was  objected  that  he 
was  only  an  accessary  before  the  fact,  and  that  in  law  there  can- 
not be  an  accessary  before  the  fact  to  manslaughter :  it  was  held 
that  he  was  properly  found  guilty  of  manslaughter.^ 

In  a  subsequent  case  the  deceased  woman  became  pregnant  by 
the  prisoner,  and  died  from  the  effects  of  corrosive  sublimate 
taken  by  her  for  the  purpose  of  producing  abortion.  The  pris- 
oner knowingly  procured  it  for  the  deceased,  at  her  instigation, 
and  under  the  influence  of  threats  of  self-destruction,  if  the 
means  of  producing  abortion  were  not  supplied  to  her.  The 
jury  negatived  the  fact  of  his  having  adminiatered  it,  or  caused 
it  to  be  taken  by  her :  it  was  held  that  he  was  not  guilty  of 
murder  as  an  accessary  before  the  fact.^ 

§  849.  When  conviction  of  principal  prerequisite.  —  At  com- 
mon law,  the  conviction  of  some  one  who  has  committed  the 
crime  must  precede  that  of  one  guilty  only  as  accessary.^  A 
prisoner  does  not  waive  his  right  to  call  for  the  record  of  such 
conviction,  by  pleading.^    By  statutes,  however,  in  force  in  Eng- 

1  1  Hale,  617.  L.  &  C.  161 ;  but  see  24  &  25  Vict. 

■  Fost  870  €t  seq,  ;  but  flee  1  Hale,  c.  100,  b.  58,  59.    See  supra,  §  317- 

687;  8  Inst.  51.  820. 

*  Supra,  §  825.  *  See  Baron  v.  People,  1  Parker  C. 

*  R.  w.  Gaylor,  7  Cox  C.  C.  258 ;  C.  246. 

Dears.  &  B.  C.  C.  288;  supra,  §  817.        ^  Post.  860;  1  Hale,  628;  U.  S.  v. 

*  B.  V.  Pretwell,  9  Cox  C.  C.  158 ;     Burr,  4  Cranch,  502. 
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land,  and  in  most  of  the  United  States,  an  accessary  may  now 
be  tried  for  the  sabstantive  offence,  independently  of  the  princi- 
pal's conviction.^ 

§  850.  Aeces%ary  before  the  fact  need  not  he  originator,  —  It  is 
not  material  that  an  accessary  should  have  originated  the  design 
of  committing  the  offence.  If  the  principal  had  preyiously 
formed  the  design,  and  the  alleged  accessary  encouraged  him  to 
carry  it  out  by  stating  falsehoods,  or  otherwise,  he  is  guilty  as 
accessary  before  the  fact.^ 

lY.  ACCESSARIES  AFTEB  THE  FACT. 

§  351.  Include  all  tvho  shelter  felon,  —  An  accessary  after  the 
fact  is  one  who,  when  knowing  a  felony  to  have  been  committed 
by  another,  shelters,  receives,  relieves,  comforts,  or  assists  the 
felon,  whether  he  be  a  principal  or  an  accessary  before  the  fact 
merely.'  Any  assistance  given  to  one  known  to  be  a  felon,  in 
order  to  hinder  his  apprehension,  trial,  or  punishment,  is  suffi- 
cient to  make  a  man  an  accessary  after  the  fact ;  as,  for  instance, 
that  he  concealed  him  in  his  house,^  or  shut  the  door  against  his 
pursuers,  until  he  should  have  an  opportunity  of  escaping,^  or 
took  money  from  him  to  allow  him  to  escape,  or  supplied  him 
with  money,  a  horse,  or  other  necessaries,  in  order  to  enable  him 
to  escape,^  or  that  the  principal  was  in  prison,  and  the  defendant, 
before  conviction,  bribed  the  jailer  to  let  him  escape,  or  supplied 
him  with  materials  to  effect  the  same  purpose.*^  Merely  suffer- 
ing the  felon  to  escape,  however,  will  not  charge  the  party  so 
doing,  such  amounting  to  a  mere  omission.'  So  if  a  person  sup- 
ply a  felon  in  prison  with  victuals  or  other  necessaries,  for  his 
sustenance;^  or  succor  and  sustain  him  if  he  be  bailed  out  of 
prison ;  ^^  or  professionally  attend  a  felon  sick  or  wounded,  al- 
though he  knew  him  to  be  a  felon ;  ^  or  speak  or  write  in  order 
to  obtain  a  felon's  pardon  or  deliverance,^  or  advise  his  friends  to 
vmte  to  the  witnesses  not  to  appear  against  him  at  his  trial,  and 

^  See  Wh.  Cr.  L.  7th  ed.  §  185.*  '  1  Hale,  621 ;  Hawk.  b.  2,  c.  29, 

•  Eeithler  v.  State,  10  S.  k  M.  192.  s.  26;  Archboldi  by  Jerris,  9. 

•  2  Hawk.  c.  29,  s.  1 ;  P.  Wms.  476.        M  Hale,  619. 
«  Dalt  580,  581.  '  1  Hale,  620. 

•  1  Hale,  619.    See  4  Bl.  Com.  37.  ^o  Ibid. 

•  Hall's  Sum.  21S ;  2  Hawk.  c.  29,        "  1  Hale,  832. 
8.  26.  ^>  26  Ass.  47. 
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they  write  accordingly  ;  ^  or  even  if  he  himself  agree,  for  money, 
not  to  give  evidence  against  the  felon ;  ^  or  know  of  the  felony 
and  do  not  discover  it ;  ^  it  seems  that  these  acts  will  not  be  snffi- 
<nent  to  make  the  party  an  accessary  after  the  fact. 

§  352.  Two  things  are  laid  down  in  the  books  as  necessary  to 
constitute  a  man  accessary  after  the  fact  to  the  felony  of  anotlier. 

1.  The  felony  must  be  complete*^ 

§  858.  2.  The  defendant  must  know  that  the  felon  is  guilty;^ 
and  this,  therefore,  is  always  averred  in  the  indictment.®  And 
though  it  seems  to  have  been  doubted  whether  an  implied  notice 
of  the  felony  will  not,  in  some  cases,  suffice :  as  where  a  man  re- 
ceives a  felon  in  the  same  county  in  which  he  has  been  attainted, 
which  is  supposed  to  have  been  a  matter  of  notoriety ;  ^  it  seems 
to  be  the  better  opinion,  that  some  more  particular  evidence  is 
requisite  to  raise  the  presumption  of  knowledge.® 

§  854.  What  relationships  excuse.  —  The  only  relation  which 
excuses  the  harboring  a  felon  is  that  of  a  wife  to  her  husband, 
because  she  is  considered  as  subject  to  his  control,  as  well  as 
bound  to  him  by  affection.®  But  at  common  law  no  other  ties, 
however  near,  will  excuse ;  for  if  the  husband  protect  the  wife, 
the  father  his  son,  or  a  brother  his  brother,  they  contract  the 
guilt,  and  are  liable  to  the  punishment  of  accessaries  to  the  orig- 
inal felony.^ 

1  8  Inst.  139 ;  1  Hale,  620.  •  1  Hale,  S28,  682 ;  8  P.  Wms.  475, 

'  Moore,  8.  &c. 

•  1  Hale,  871,  618.  •  1  Hale,  621 ;  Hawk.  b.  2,  c.  29, 
M  Ch.  C.  L.  264;  1  Hale,  622;  2    s.  84;  4  Black.  Com.  89;  Com.  Dig. 

Hawk.  c.  29,  s.  85 ;  Harrol  v.  State,  Jas.  T.  2 ;  R.  v.  Manning,  2  C.  &  K. 

89  MiBs.  702.  908. 

•  1  Hale,  622 ;  Hawk.  b.  2,  o.  29,  »  Ibid.  In  Massaehiuetto    this  is 
B.  82 ;  Com.  Dig.  Justices,  T.  2.  expanded  bv  statute  to  other  near 

•  Hawk.  b.  2,  c.  29,  s.  ZZ.  relatives.    Gen.  Stot  ch.  168,  §  6. 
^  D/er,  853;  Staunf.  41  b. 
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CAUSAL  CONNECTION. 


Death  mast  have  resulted  from  defendant's 

malice   or  negligence  through  ordinary 

natural  laws,  §  858. 
QmdUwru  of  a  result  to  be  distinguished 

from  its  cawes,  §  dOO. 
Omissions  when  causes  of  a  homicide,  §  861. 
Effect  of  interposition  of  independent  wills, 

§862. 
Effect  of  intervening  Toluntary  misconduct 

of  others,  §  368. 
Irresponsible  intermediate  agent  does  not 

break  causal  connection,  §  864. 
And  so  of   infants  and  ignorant  persons, 

§865. 
And  so  where  intermediate  agent  is  affected 

by  fear,  §  866. 
I>efend8nt  not  relieved  by  joint  liability  of 

others,  §  867. 
Death  from  nervous  causes  does  not  involve 

penal  causation,  §  868. 


Actual  physical  contact,  however,  not  nec- 
essary, §  869. 

Deceased's  own  negligence  precip  tating  his 
death,  §  878. 

Self-injury  inflicted  by  fright  caused  by  de- 
fendant's misconduct,  §  874. 

Exposure  of  helpless  persons,  §  876. 

Deceased's  prior  negligence  no  defence  if 
defendant  could,  by  due  diligence,  have 
avoided  injury,  §  878. 

When  a  non-mortal  wound  is  maliciously 
inflicted,  and  deceased  dies  of  a  mortal 
wound  maliciously  inflicted,  §  379. 

Other  diseases  colperating,  §  882. 

Intervening  mediod  negligence,  §  885. 

Physician  charged  with  maltreatment,  §  886. 

Distinctive  views  of  cauration  in  cases  of 
poisoning,  §  987. 


§  358.  As  a  general  principle  we  may  hold  that  the  death  must 
have  resulted  from  the  malieiou9  or  negligent  condtict  of  the  de- 
fendant^ through  the  ordinary  agency  of  physical  laws  ;  and  must 
not  have  been  caused  by  the  interposition  of  an  independent  Au- 
man  will  not  acting  in  cohcert  unth  the  defendant^  or  by  extraor- 
dinary casualties^ 

§  359.  The  several  essentials  of  this  definition  will  be  consid- 
ered as  follows :  — 

§  860.  Conditions  distinguishable  from  causes.^  —  Iron  is  dug 
from  a  mine ;  is  melted  in  a  furnace ;  is  shaped  in  a  fetctory ;  is 
sold,  as  a  weapon,  by  a  tradesman ;  is  used  to  inflict  a  fatal  blow 
by  an  assassin.  Now  the  mining,  the  melting,  the  shaping,  the 
selling,  are  all  conditions  of  the  murder,  without  which  it  could 
not|  in  the  line  in  which  it  was  effected,  have  taken  place  ;  but 

^  See  Wharton  on  Negligence,  §  78        *  See  infra,  §  814. 
etseq. 
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neither  of  these  acts  is  a  catMe  of  the  murder,  unless  the  parties 
ular  act  was  done  in  concert  with  the  murderer,  to  aid  him  in 
effecting  his  purpose.  So  a  workman  pUtces  on  the  roof  of  a 
house  a  tile  which  a  stranger  maliciously  tears  up  and  throws 
into  a  crowded  street,  killing  a  passer-by.  Now  the  workman 
is  a  condition  of  the  killing,  but  not  its  juridical  cause,  unless 
the  tile  was  placed  so  negligently  on  the  roof  as  to  make  its  dis- 
lodgment  a  result  of  natural  laws,  or  the  stranger,  who  threw  it 
down,  acted  in  concert  with  the  workman.  So  also  where  the 
defendant  inflicts  on  the  deceased  a  slight  wound,  in  itself  not 
dangerous,  which  wound,  by  the  maltreatment  of  a  physician, 
becomes  mortal.^  If,  in  consequence  of  some  physical  idiosyncra- 
sies of  the  deceased,  the  wound,  which  in  ordinary  cases  would 
not  be  fatal,  produces  death,  then  the  defendant  is  chargeable 
with  the  homicide,  for  the  result  flowed  from  the  defendant 
through  the  agency  of  natural  laws.  But  if  the  result  is  caused 
by  the  malpractice  of  the  physician,  the  wound  not  being  in  it- 
self mortal,  and  the  physician  not  acting  in  concert  with  the  de- 
fendant, then  the  defendant  is  not  responsible,  for  the  wound, 
though  a  condition  of  the  killing,  is  not  its  juridical  cause.^  So, 
as  in  a  case  to  be  more  fully  discussed  hereafter,  where  the  de- 
fendant places  poison  in  such  a  position  that  it  is  in  the  natural 
course  of  events  swallowed  by  the  deceased,  here  the  defendant 
is  responsible  for  his  malice  or  n^ligence,  as  the  case  may  be.' 
But  he  is  not  responsible  for  the  acts  of  an  assassin,  who,  inde- 
pendently of  him,  takes  and  administers  the  poison  to  the  de- 
ceased ;  for  here  again,  though  the  preparing  of  the  poison  is  a 
condition  of  the  killing,  it  is  not  its  juridical  caused 

An  eminent  German  jurist  ^  has  stated  this  proposition  some- 
what differently.  A  man^  he  declares,  is  tn  the  eye  of  the  law 
the  cause  of  a  phenomenon  when  he  u  the  condition  by  which  the 
regular  sequence  of  the  phenomena  of  human  life  is  changed. 
This  he  vindicates  by  an  appeal  to  one  of  the  examples  given 
above.  That  iron  should  be  shaped  into  weapons  is  an  indis- 
pensable condition  of  human  life :  and  so  of  the  manufacturing 

1  8ee  Hanrey  o.  State,  40  Ind.  516.  4  gee  State  v.  Scates,  5  Jones  N.  C. 

*  See  supra,  §  144;  B.  v.  Cheyerton,  420;  and  see  Com.  v,  Campbell,  7  Al- 
F.  &  F.  888.  len,  541. 

•  R.  V.  Michael,  9  C.  &  P.  856  ;  2  *  Bar,  die  Lekre  von  Cansalzasam- 
M.  C.  C.  120;  infra,  {  889.  menbange.    Leipzig,  1871,  p.  11. 
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and  sale  of  weapons ;  and  these  acts  fall  within  the  range  of  the 
regular  phenomena  of  human  life.  Hence  neither  the  miner,  nor 
the  manufacturer,  nor  the  merchant  is,  without  some  additional 
element  in  the  case,  cause  of  the  killing.  So  it  is  in  the  regular 
course  of  life  that  children  should  be  procreated.  But  the  par- 
ents are  not  the  cause,  but  the  condition  or  prerequisites  of  the 
acts  of  the  children.  The  roof-coverer,  who  regularly  fastens 
a  tile  on  a  roof,  is  not  the  cause  of  a  death  which  results  from 
the  hurling  of  the  tile  into  the  street  by  a  gust  of  wind.  Of 
course  the  question  here  hinges  on  the  meaning  of  the  term 
regular  seqtience^  as  given  in  the  definition  above.  By  Bar  the 
term  is  made  generally  convertible  with  the  diligentia  of  a  bonuB 
pateffamiliaSy  as  used  by  the  civilians.  It  may  he  possible,  he 
reminds  us,  that  a  greater  measure  of  foresight  might  have 
avoided  the  calamity.  This  alone  does  not  involve  penal  re- 
sponsibility for  the  consequences.  Life  necessitates  a  certain 
amount  of  risk,  and  to  multiply  checks  indefinitely  would  de- 
stroy business  enterprise.  Negligence  (culpa)  exists  only  when 
there  is  a  neglect  of  precautions  which  can  be  readily  applied, 
or  which  are  judicious  when  viewed  in  their  relation  to  the  un- 
dertaking itself. 

It  has  been  said  that  if  an  act  which  will  produce  such  an  in- 
jury to  another  as  the  penal  law  will  redress,  is  done  by  the  de- 
fendant with  the  knowledge  that  it  will  produce  such  results, 
then  the  defendant  is  penally  responsible.  But  this,  to  follow 
Bar^s  argument,  is  not  universally  true.  The  miner,  the  manu- 
facturer, and  the  merchant  may  r^ard  it  not  only  as  possible 
but  probable  that  their  staples  may  be  used  for  guilty  purposes, 
but  neither  miner,  manufacturer,  or  merchant  becomes  thereby 
penally  responsible.  Even  a  high  probability  of  injury  does  not 
in  all  cases  confer  penal  responsibility.  A  sick  man,  for  instance, 
is  suffering  from  a  disease  which  will  cause  his  death  in  a  few 
days,  unless  he  submits  to  an  operation  which,  if  it  does  not  cure, 
will  cause  death  in  a  few  hours.  The  patient  is  iniiapable  of  ex- 
pressing his  will  as  to  the  operation.  The  operation  is  under- 
taken by  a  surgeon,  skilfully,  but  unsuccessfully-  The  patient 
dies,  not  of  the  disease,  but  of  the  operation.  The  surgeon  fore- 
saw that  it  was  highly  probable  that  the  operation  would  not  suc- 
ceed. But  he  is  nevertheless  to  be  regarded  as  irresponsible  when 
we  assume  that  his  conduct  was  in  conformity  with  the  rules  of 
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science  and  the  maxims  of  prudent  life.  If  bold  operations  are 
never  to  be  attempted,  then  the  advance  of  surgery  is  impossible ; 
and  it  is  reasonable,  and  in  harmony  with  sound  rules  of  life, 
that  a  few  days  of  unconsciousness,  or  of  agonizing  pain,  should 
be  risked  for  even  a  faint  probability  of  recovery. 

§  861.  Omiasions.  —  This  topic  is  elsewhere  noticed  at  large.^ 
At  present  it  may  be  sufficient,  in  addition  to  what  has  been 
already  said,  to  observe,  adopting  the  argument  of  a  leading 
German  jurist,^  that  causal  connection  between  the  death  and 
the  defendant's  act  is  not  severed  when  the  defendant,  after  he 
has  put  the  external  agency  on  the  track  of  destruction,  leaves  it 
to  its  natural  action ;  as  when,  after  putting  poisoned  food  on  his 
enemy's  table,  he  waits  until  the  latter  himself  takes  the  food ; 
or  where  a  skilful  swimmer,  by  false  representations  and  promises, 
entices  another  in  deep  water,  and  then  quietly  leaves  him  to 
drown  ;  or  where  a  midwife,  after  cutting  the  .umbilical  cord,  does 
not  bind  it  up,  so  that  the  child  bleeds  to  death.  In  all  such 
cases  of  withdrawal  of  action,  after  the  destructive  agency  has 
been  put  in  motion,  there  is  no  question  of  mere  omission 
(Unterlassung).  For  such  withdrawal  of  action  closes  almost 
all  crimes  of  commission  ;  for  the  actor  brings  his  train  of  causes 
just  tojthe  point  where  that  train  can  be  left  to  itself ;  and  even 
when  he  shoots  at  an  opponent,  he  simply  lets  it  happen  (lasst 
es  nur  geschehen)  that  the  ball  goes  on  its  mission,  perforates 
its  object,  so  that  the  latter  by  his  wound  loses  his  life. 
But  it  has  been  held  in  England,  that  on  an  indictment  for 
manslaughter  by  causing  a  fire,  it  is  necessary,  in  order  to  sus- 
tain the  case  by  an  exhaustive  process  of  proof,  to  show  that  the 
fire  could  not  have  arisen  from  any  other  cause  than  that 
charged  ;  it  is  necessary  to  leave  no  considerable  interval  of  time 
in  which  some  other  cause  might  have  acted.^ 

§  862.  Effect  of  interposition  of  independent^  Belf-determming 
mils.  —  Of  course,  when  the  human  will  comes  in  as  a  factor, 
the  degree  of  certainty  with  which  the  future  can  be  calculated 
is  less  definite,  than  when  we  look  forward  to  a  sequence  of 
merely  physical  laws.  When  the  party  originatigig  an  illegal 
plan  employs  others  as  accomplices  or  agents,  then  he  becomes 
accountable  for  tlieir  guilty  acts  so  far  as  these  are  within  the 

^  Supra,  §  72.  >  B.  v.  Gardner,  1  F.  &  F.  669. 

*  fierner,  Lehrbnch,  1S71,  p.  484. 

288 


CHAP,  xil]       intebvenikq  miscx)nduct  of  othebs.  [§  863. 

scope  of  their  employment,  or  in  other  words,  so  long  as  these 
acts  are  within  the  probable  contemplation  of  the  employer.^ 
But  it  is  otherwise  in  r^ard  to  the  acts  of  independent  parties 
performed  on  the  object  of  the  crime  without  his  concert.^ 
Thus,  to  appeal  to  an  example  to  be  presently  more  fully  exam- 
ined, is  it  with  regard  to  a  death  produced  by  a  physician  at- 
tending a  wound  not  in  itself  dangerous.  So  is  it  also  when  the 
wounded  person  indulges  in  excesses  which  destroy  his  life,  or 
when  he  refuses  to  call  in  a  physician,  or  to  submit  to  any  dress- 
ing of  the  wound.^  Or,  in  a  case  of  greater  complication,  the 
defendant  wounds  another  so  desperately  that  the  latter  can  only 
live  a  few  hours,  when  a  third  party  comes  in  and  Mils  the 
wounded  man  by  a  blow  that  acts  instantaneously.  Who  is  the 
cause  of  the  death  7  Certainly  the  last  assailant ;  for  the  par- 
ticular death  which  occurred  was  produced,  not  by  the  defend- 
ant,  or  within  ihe  range  of  his  action,  but  by  the  interposition  of 
a  foreign  independent  will.«  And  so  a  rioter  cannot  be  held  re- 
sponsible for  a  homicide  by  persons  engaged  in  suppressing  the 
riot.* 

§  863.  Ifitervening  voluntary  misconduct  of  others. — Wherever 
an  independent  responsible  person,  disconnected  with  the  de- 
fendant, intervenes,  this,  unless  such  intervening  negligence  was 
an  ordinary  natural  consequence  of  the  defendant's  n^ligence, 
relieves  the  defendant  from  responsibility  for  injuries  directly 
produced  by  the  intervening  act.^  This  point  is  abundantly 
discussed  elsewhere,^  and  is  susceptible  of  copious  illustration. 
A  loaded  pistol  is  negligently  left  by  A.  in  a  store ;  and  B.,  a 
customer,  coming  into  the  store,  under  circumstances  which  im- 
pose a  duty  upon  him  to  know  that  the  pistol  was  loaded,  car- 
ries it  off,  and  afterwards,  by  his  negligent  use  of  the  pistol, 
kills  C.  The  causal  connection  between  A.'s  negligence  and 
C.'s  death  is  broken  by  B.'s  intervention ;  though  it  would  be 
otherwise  if  B.  was  a  child,  playing  about  A.'s  store,  and  was 
accustomed  to  frequent  the  store,  and  was  permitted  by  A.  to 
meddle  with  articles  placed  in  the  position  in  which  the  pistol 

1  See  Bupra,  §72.                             '  *  Com.  v.  Campbell,  7  Alien,  541 ; 

<  R.  r.  Ledger,  2  F.  &  F.  857.    See  tupra,  §  889,  840. 

Whart.  on  Neg.  §  IH-  *  B.  v.  Hilton,  2  Lewin  C.  C.  214 ; 

•  See  Barrey  v.  State,  40  Ind.  516.  R.  v.  Ledger,  2  F.  &  F.  857. 

*  State  0.  ScateB,  5  Jones  N.  C.  ^  See  Wharton  on  Negligence,  §184. 
420. 
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was  found.  A  horse  is  negligently  hitched  by  E.  in  a  ooantry 
road ;  F.,  a  stranger,  negligently  meddles  with  the  horse,  and 
the  horse  escapes  and  injures  6.  E.  is  not  liable  for  the  injury ; 
though  it  would  be  otherwise  if  the  horse  had  been  negligendy 
hitched  in  a  city  street,  where  in  the  ordinary  course  of  things 
he  would  have  been  hustled  against  and  loosened.  The  following 
cases,  reported  by  Bar,  in  the  able  treatise  already  referred  to, 
are  of  more  difficult  solution.  The  defendant  left  a  loaded  gun 
in  a  place  where,  it  was  assuned,  damage  would  ensue  from  its 
negligent  or  ignorant  use.  A  stranger,  playing  with  the  gun, 
killed  inadvertently,  and  by  misadventure,  the  deceased.  By 
the  supreme  court  (Obertribunal)  of  Prussia  it  was  held  that  the 
defendant's  n^ligence  made  him  criminally  responsible  for  the 
death  of  the  deceased ;  and  the  reason  given  was  that  a  person 
dealing  n^ligently  with  dangerous  mechanical  agencies  is  re« 
sponsible  for  all  the  consequences  which  might  be  reasonably 
contemplated  as  the  result  of  such  n^ligence.  Now  if  this  is 
limited  to  merely  mechanical  or  natural  results,  the  statement  is 
true.  If  a  loaded  gun  is  placed  in  a  position  where  on  a  mere 
touch  it  will  be  likely  to  explode,  then  the  party  so  placing  it  is 
liable  for  the  consequences.  But  when  the  gwi  is  loaded  in  the 
usual  way,  and  the  casualty  occurs  through  the  independent 
voluntary  action  of  a  stranger,  taking  the  gun  from  its  resting* 
place  and  negligently  playing  with  it  in  a  different  position  and 
aimed  in  a  new  direction,  then  the  causal  connection  is  broken 
by  this  interposition  of  an  independent,  self-determining  wilL 
If  the  decision  above  given  be  correct,  then  there  would  be  no 
limit  to  the  responsibility  which  a  single  act  of  negligence  would 
bring.  A  man,  for  instance,  who  owns  a  vicious  horse,  will  be 
responsible  if  he  does  not  exclude  the  possibility  of  trespassers 
mounting  the  horse  and  having  thereby  their  necks  broken.  A 
host  who  places  on  his  table  rich  but  indigestible  delicacies, 
would  be  responsible  for  an  apoplexy  incurred  by  one  of  his 
guests  overeating  such  delicacies.  The  manufacturer  of  such 
delicacies  would  be  responsible  for  the  improvident  action  of  the 
host.  No  adventurous  enterprise,  no  matter  how  beneficial  to 
society ;  no  powerful  mechanical  agent,  could  be  put  in  motion 
without  its  attaching  to  its  originators  all  the  calamities  which 
the  rash  advance  of  such  enterprise,  or  the  imprudent  use  of  such 
power,  might  generate.    Another  objection  to  this  extension  of 

290 


CHAP.  XII.]  IRRESPONSIBLE    AGENT.  [§  866. 

such  responsibilities  is,  that  it  would  be  in  the  power  of  any  sub- 
sequent intruder  to  throw  back  crinnnal  responsibility  on  the 
original  projector  or  organizer,  by  simply  carelessly  meddling 
with  his  machinery.  Thus,  for  instance,  a  mischief-maker,  by 
taking  up  and  recklessly  using  a  loaded  gun,  could  bring  down 
a  criminal  prosecution  on  him  who  left  the  gun  exposed ;  and  so 
a  trespasser,  maliciously  tampering  with  machinery,  could  de- 
signedly make  the  mill  owner  responsible  if  it  be  shown  that  the 
machinery  itself  was  not  so  constructed  as  to  bar  all  such  casual- 
ties. One  man's  malice  or  mischief  would  thus  create  another 
man's  guilt. 

But  to  the  ride  that  a  condition  ceases  to  be  a  cause  when 
there  is  interposed  an  independent  self-determining  will,  there 
are  several  qualifications  to  be  now  noticed. 

§  864.  Irrespormble  intermediate  agent  does  not  break  cauBal 
connection.  —  An  unconscious  agent,  acting  in  such  a  way  as 
might  ordinarily  be  expected  from  the  defendant's  act,  does  not, 
as  has  just  been  incidentally  observed,  break  the  causal  connec- 
tion even  in  malicious  homicide.  Thus  in  an  English  case,  a 
woman  bought  a  bottle  of  laudanum,  intending  to  kill  her  infant 
child,  and  directed  the  nurse  to  give  the  child  a  spoonful  every 
night.  The  nurse  did  not  do  so,  but  a  little  child  found  the 
poison,  and  gave  part  of  it  to  the  defendant's  infant,  who  died 
therefrom.  It  was  held  that  the  administering  of  the  poison  by 
the  child  was  as  much  an  administering  by  the  defendant  as  if 
she  had  administered  it  with  her  own  hand.^ 

§  865.  Nor  do  infants  and  persons  ignorantltf  obeying  an  em- 
ployer. —  These  may  be  likened  to  messengers  carrying  sealed 
orders,  or  to  expressmen  carrying  packages.  A  man,  for  instance, 
who  sends  an  explomve  machine  by  express,  is  as  much  respon- 
sible as  he  who  sends  a  shell  through  a  mortar.  This,  indeed, 
results  from  the  very  nature  of  our  proposition,  which  treats  an 
intermediate  agency  as  diverting  responsibility  only  when  such 
intermediate  agency  is  self-determining.' 

§  866.  And  so  where  the  intermediate  agent  is  ejected  by 
fear. — Under  this  head  many  questions  of  peculiar  interest 
arise.     A  horse,  for  instance,  driven  by  C,  drawing  a  wagon  in 

1  R.  V.  llficbael,  9  C.  &  P.  356 ;  2  paramour.   Blackburn  v.  Sute,  23  Oh. 

M.  C.  C.  120 ;  supra,  §  827.    And  so  St.  166 ;  supra,  §  386. 

where  a  woman  of  impaired  intellect  '  See  supra,  §  827, 
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T^hich  A.  is  sitting,  is  designedly  or  negligently  frightened  by 
B.,  and  C,  losing  his  power  of  controlling  the  horse,  so  endan- 
gers the  wagon  that  A.  jumps  out,  in  his  alarm,  and  breaks  his 
neck.  Under  these  circumstances  B.  is  responsible  for  A.'b 
death.^ 

An  interesting  case  of  this  character  is  reported  by  Bar  as  hav- 
ing been  decided  in  Saxony.  S.,  the  defendant,  was  employed  as 
a  watchman  to  an  engine  in  a  coal  mine,  his  office  being  to  super- 
vise  the  machine  by  which  laborers  and  others  were  transported 
up  and  down  the  vertical  shaft.  His  duties  were  prescribed  by 
express  rules  which  required  him  to  remain  at  his  post  until  the 
transport  box  reached  the  level  of  the  mouth  of  the  shaft,  so 
that  those  transported  in  it  could  safely  step  out  on  the  earth. 
Instead  of  doing  this,  he  left  his  station,  so  that  the  transport 
box  shot  upwards  some  feet  above  the  mouth  of  the  shaft.  Two 
men  were  in  the  box.  One  of  them,  by  'Catching  the  fence  of  the 
platform  at  the  mouth  of  the  shaft,  succeeded  in  making  good 
his  escape.  The  other,  K.,  attempted  this,  but  instead  of  landing 
on  the  earth,  slipped,  and  fell  into  the  shaft,  at  whose  bottom  he 
was  dashed  to  pieces.  The  court  below  held  that  S.  was  not  re- 
sponsible for  K.'s  death,  because  E.'s  death  was  caused  by  his  own 
act,  breaking  the  causal  connection  between  S.'s  negligence  and 
K.'s  death.  This  ruling,  however,  was  reversed  by  the  supreme 
court  at  Dresden,  the  ground  being  thatE.  could  not  be  r^arded 
as  a  free,  self -determining  agent ;  and  that  his  attempted  escape, 
with  the  calamity  that  ensued,  was  imputable  to  S.'s  negligence. 
A  similar  result,  in  an  analogous  case,  has  been  reached  in  Eng- 
land.2 

So  also  if  a  person  when  pursued  illegally,  under  reasonable 
apprehensions  of  danger,  casts  himself  into  a  river,  and  is 
drowned,  his  pursuer,  as  will  be  presently  more  fully  seen,  is 
chargeable  with  his  homicide.^  But  if  the  pursuit  be  l^al,  then 
the  pursuer  is  not  responsible  for  the  deceased's  death.^ 

§  867.  Drferidant  not  relieved  from  reaponsifnlity  by  joint  liar 
hility  of  others.  —  This  is  a  familiar  principle  of  criminal  juris- 
prudence at  which  it  is  now  necessary  only  to  glance.^ 

^  See  more  fully  infra,  §  874.  given  in  June,  1860,  by  the  supreme 

3  R.  0.  Williamson,  I  Cox  C.  C.  97.  court  of  Prussia.   Bar,  ut  supra,  p.  6). 
*  Infra,  §  874;  R.  r.  Pitu,  1  Car.  &        «  Supra,  §  214. 
Marsh.  284.    A  similar  decision  was        *  See  R.  v.  Haines,  2  C.  &  K.  868 ; 

292  and  cases  cited  supra,  §  144. 
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§  868.  Death  from  nervatts  eatisea  does  not  involve  penal  caur- 
BoJtUm.  —  To  justify  a  conviction  for  homicide,  the  cause  of  death 
must  have  been  corporal^  not  nervous  or  sentimental;  and  there- 
fore where  a  person,  either  by  working  upon  the  fancy  of  another, 
or  by  harsh  or  unkind  usage,  puts  him  into  such  a  passion  of 
grief  or  fear  that  he  dies  suddenly,  or  contracts  some  disease 
which  causes  his  death,  the  killing  is  not  such  as  the  law  can 
notice.* 

It  is  true,  as  has  been  just  said,  that  if  a  person  in  dread  of 
physical  violence  flies  from  the  assailant,  and  in  his  immediate 
flight  is  drowned,  the  death  is  imputable  to  the  assailant.  But 
to  make  up  this  imputability  two  conditions  are  necessary.  First, 
the  death  must  be  immediately  consequent  on  the  injury.  The 
theory  of  the  case  rests  on  the  self-violence  being  done  convuU 
rively ;  on  the  party  assailed  being  in  this  respect  the  passive 
agent  of  the  assailant.  The  other  condition  is  that  the  danger 
dreaded  should  be  physical.  Hence  an  indictment  does  not  lie 
against  A.  for  killing  B.  when  the  death  was  the  result  of  fright 
produced  by  mere  tiireats,  there  being  no  physical  lesion.  So 
also  although  A.  may  die  of  a  broken  heart  caused  by  the  un- 
kindness  of  B.,  B.  is  not  on  this  ground  indictable  for  killing  A. 
Undoubtedly  there  is  moral  guilt  in  sudi  cases  proportionate  to 
the  degree  of  malice.  But  there  is  no  technical  guilt  which  the 
law  can  punish,  for  the  reason  ^that  the  law  has  no  test  to  measure 
the  relation  of  cause  and  effect  in  matters  purely  psychological. 
How  much  of  the  terror  or  *^  broken-heartedness,"  for  instance, 
was  due  to  the  patient's  own  folly  or  wrong?  What  legal  proof 
is  possible  of  such  terror  or  *^  broken-heartedness  ?  "  How  can 
the  death  be,  beyond  reasonable  doubt,  traced  to  either  ?  Hence 
it  is  that  the  law,  when  the  case  consists  of  these  bald  elements, 
declines  to  interpose.^ 

§  869.  Actual  physical  contact^  however^  not  necessary.  —  Yet 
we  are  not  to  assume  that  there  must  be  an  actual 'touching  by 
the  defendant  of  the  deceased.  No  such  touching  exists  in  cases 
of  poisoning;  but  no  one  questions  responsibility  if  poison  is 
deliberately  or  negligently  placed  by  A.  in  B.'s  way,  and  B. 

1  1  Hale,  427,  429  ;  1  East  P.  C.  c.        *  Wh.  Cr.  L.  7tli  ed.  §  941  a.    Se% 
5,  t.  18,  p.  226;  Fairlee  v.  People,  1     1  Hale  P.  C.  429;  1  East  P.  C.  225. 
niinoifl,  1. 
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takes  the  poison.^  So,  as  elsewhere  shown,^  he  who  acts  through 
an  irresponsible  agent  is  immediately  responsible  for  the  criminal 
acts  of  such  agent.  So,  in  the  case  just  put,  B.,  being  threat- 
ened with  violence  by  A.,  and  honestly  beUeving  that  flight  is 
the  only  mode  of  ayoiding  the  violence,  flies,  chased  by  A.,  and 
in  his  terror  falls  over  a  precipice.  Here  there  can  be  no  qnes- 
tion  as  to  A. 's  responsibility.^  The  same  rule  was  held  to  apply 
in  cases  to  be  hereafter  cited  at  large,  where  a  seaman,  forced 
aloft  when  unfit  for  the  work,  falls  from  the  mast  and  is  drowned,^ 
and  where  a  helpless  person  is  left  in  such  a  condition  on  a  win- 
ter night  that  he  will,  under  ordinary  circumstances,  freeze  to 
death.^ 

§  870.  A  more  diflicult  case  is  suggested  in  the  testimony 
taken  in  England,  in  1874,  before  the  Committee  on  the  Homi- 
cide Bill.  B.,  a  sick  man,  is  in  such  a  state  of  nervous  prostra- 
tion that  any  sudden  shock  is  likely  to  prove  fatal  to  him.  A., 
knowing  B.'s  condition,  purposely  bursts  into  B.'s  chamber,  with 
such  a  noise  and  in  such  a  way  as  to  give  B.  a  fatal  shock ;  and 
B.  dies  in  consequence.  In  such  a  case  we  may  go  so  far  as  to 
hold,  malice  being  shown  in  A.,  that  A.  is  guilty  of  murder ;  or 
that  if  A.  bursts  into  the  room  negligently,  he  being  bound, 
from  the  circumstances,  to  know  B.'s  condition,  then  the  offence 
is  manslaughter.  Or  suppose  that  sleep  is  necessary  to  B.'s  life, 
and  A.y  either  maliciously  or  negligently  by  noise  or  other  modes 
of  acting  on  B.'s  nervous  system,  keeps  B.  from  sleeping,  and 
B.  in  consequence  dies :  certainly  B.'s  death  is  under  such  a  state 
of  facts  legally  imputable  to  A.  If  it  be  true  that  the  jailers  of 
Louis  XVn.  killed  him  by  depriving  him  of  sleep,  it  would  not 
be  necessary,  to  charge  them  with  his  death,  that  they  should 
have  touched  him.  Disturbances  calculated  to  prevent  sleep,  if 
sufficient  to  effect  their  purpose,  would  be  instruments  the  proof 
of  which  would  support  such  a  prosecution.  Conclusions  such 
as  these  would  be  justified  on  the  ground  that  the  death  is  the 
natural  consequence  of  the  defendant's  misconduct. 

§  871.  Yet  we  must  repeat  that  the  instruments  employed 

^  Snpra,  §  92.  «  U.  S  v.  Freeman,  4  Maaon  C.  C. 

•  Supra,  §  827,  864.  505;  infra,  §  876. 

*  See  remarks  of  Erskine,  J.,  in  B.  *  Infra,  §  876;   Nixon   v.  People, 
V.  Pitts,  C.  &  M.  284;  infra,  §  374.  2  Scam.  267  ;  B.  v.  Martin,  11  Cox 


C.  C.  186. 
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must  be  of  snch  a  character  as  to  produce  effects  which  are  the 
natural  and  ordmary  physical  consequence  of  the  employment 
of  the  instruments.  When  the  agencies  are  merely  such  as  act 
on  the  moral  system  (e.  g.  marital  unkindness,  the  profligacy 
of  children),  the  law  has  no  tests  by  which  the  fatal  character  of 
the  agencies  can  be  determined.  So  in  cases  of  fright,  the  de- 
ceased must  have  acted  convulsiyely.  If  he  deliberately,  no  mat- 
ter on  what  provocation,  exposed  himself  to  danger,  no  criminal 
prosecution  for  his  homicide  lies.^ 

1  See  State  o.  Prgslar,  8  Jones  Law,  shapes)  is  to  be  found  in  Hale's  Fleas 

N.  C.  421.     On  this  subject  Mr.  FiU  of  the  Crown,  page   429,  and  is  in 

James  Stephen,  in  his  testimony  be-  these  words :  '  If  any  man,  either  by 

fore  the  English  Homicide  Amend-  working  upon  the  fancy  of  another,  or 

ment  Committee  (1 8 74),  remarks :  —  possibly  by  harsh  or  unkind  usage,  puts 

"  Then  the  other  point  in  that  sec-  another  into  such  passion  of  grief  or 

tion,  which  is  an  alteration  of  the  ex-  fear  that  the  party  either  dies  sud- 

isting  law,  is  one  which  various  per-  denly  or  contracts  some  disease  where- 

aons  who  have    seen  the  bill  have  of  he  dies,  though,  as  the  circum- 

remarked  upon  to  me,  namely,  '  It  is  stances  of  the  case  may  be,  this  may 

immaterial  whether  the  act  by  which  be  murder  or  manslaughter   in  the 

death  is  caused  did  or  did  not  inflict  sight  of  God,  yet  in  faro  humano  it 

actual  injury  on  the  body  of  the  per-  cannot  come  under  the  judgment  of 

son  killed.'    Now  with  regard  to  that  felony,  because  no  external  act  of  vio- 

there  are  various  remarks  to  be  made,  lence  was  offered  whereof  the  com- 

In  the  first  place,  I  think  that  some  mon  law  can  take  notice,  and  secret 

of  those  who  favored  me  with  remarks  things  belong  to  (vod ;  and  hence  it 

upon  the  subject,  one  learned  judge  was  that  before  the  statute  of  1  James 

in  particular,  hardly  observed  that  l,c.  12,  witchcraft,  or  fascination,  was 

this  definition  is  not  a  definition  of  any  not  felony,  because  it  wanted  a  trial, 

crime,  but  is  a  definition  of  the  act  of  though  some  constitutions  of  the  civil 

killing,  and  if  the  act  of  killing  were  law  make  it  penal.'    Upon  that  pas- 

not  accompanied  by  any  of  the  inten-  sage  I  would  observe  that  in  the  first 

tions  that  are  stated  in  the  later  sec-  place  I  do  not  think  it  goes  by  any 

tions  of  the  bill,  the  mere  fact  .that  means  to  the  length  to  which  modem 

a  man  was  killed  by  some  cause  which  writers  have  been  apt  to  carry  it, 

did  not  inflict  actual  injury  on  the  namely,  that  unless  you  could  show 

body  of  the  person  killed  would  not  some  specific  force  actually  injuring 

constitute  any  crime.  some  bodily  organ,  there  can  be  no 

'*  That   answers   some    objections  murder,  but  it  puts  it  on  this :  first, 

which  may  be  raised  to  it,  but  I  would  that  it  is  a  secret  thing ;  secondly,  the 

go  further  by  pointing  out  what  the  passage  ends  by  saying  that  for  this 

real  nature  of  the  rule  is,  and  what  I  reason  witchcraft  is  not  felony.     I 

understand  to  be  the  principal  author-  rather  incline  myself  to  think  that 

ity  finr  it.     The  great  authority  for  this  is  the  explanation  of  the  rule, 

the  rule  (it  is  repeated  of  course  by  There  were  very  good  reasons,  one 

other  persons  of  less  note  in  different  can  quite  understand,  why,  when  ev- 
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§  872.  This  view  was  adyanced  to  a  questionable  extreme  in 
an  English  case,  tried  before  Denman,  J.,  in  the  Northern  Circuit, 

eryhodj  belieyed  in  witchcraft,  hu-  the  act  is  just  as  bad  as  if  he  had 
mane  people  should  not  wish  to  ex-  killed  him  in  any  oiher  manner.  The 
tend  trials  for  witchcraft,  and  should  fact  is,  that  the  objection  to  treating 
say,  '  There  is  no  actual  and  obvious  such  cases  as  either  murder  or  man- 
injury  done  by  these  witches,  and  slaughter  arises  from  this,  that  in  a 
therefore  we  will  not  go  into  that.'  general  way,  in  such  a  case  as  unkind- 

"  But  if  you  accept  that  principle  ness,  or  many  other  cases  of  the  same 

in  its  fulness,  you  arrive  at  almost  kind,  you  could  never  prove  that  the 

monstrous  results,  and  I  will  just  men-  man  intended  either  to  kill  or  cause 

tion  a  case  or  two  to  the  committee,  harm,  or  that  it  was  common  knowl- 

I  may  observe  that  what  I  am  saying  edge  that  there  would  be  harm  or 

is  said  with  much  greater  force  by  death  caused;  and,  therefore,  in  all 

Lord  Macaulay,  in  a  report  which  he  those  cases  in  which  you  would  not 

wrote  upon  the  Indian  Penal  Code,  at  wish  to  punish,  the  person  would  es- 

the  time  when  they  considered  this  cape  on  account  of  the  difficulty  of 

question ;  he  has  gone  at  great  length  proof.    The  only  cases  in  which  you 

into  it,  but  I  will  just  put  a  case  which  would  ever  want  to  punish  would  be 

I  have  in  my  mind.  cases  in  which  the  difficulty  of  proof, 

'*  Suppose  a  man  wants  to  murder  by  some  such  means  as  I  have  sug- 

his  wife,  and  suppose  that  she  is  ill,  gested,  would  be  got  over." 

and  the  doctor  says  to  him,  <  She  is  in  Blackburn,  J.,  in  his  evidence,  hav- 

a  very  critical  state;  she  has  gone  to  ing  stated  that  killing  by  grief  could 

sleep,  and  if  she  is  suddenly  disturbed  not  in  any  sense  be  homicide,  Mr. 

she  wiU  die,  and  you  must  keep  her  Stephen,  when  recalled,  said : — 

quiet.'     Suppose  he  is  overheard  re-  '<Mr.  Justice  Blackburn  says  that 

peating  this  to  another  man,  and  say-  to  kill  a  person  by  grief  ought  not  to 

ing,  *  I  want  to  murder  her,  and  I  will  be  homicide.    I  say  you  could  hardly 

go  and  make  all  the  noise  I  possibly  ever  prove,  in  point  of  fact,  that  it 

can  for  the  purpose  of  killing  her.'  was  criminal  homicide;  because,  in 

You  may  imagine  the  evidence  to  be  order  that  the  homicide  may  be  crim- 

quite  conclusive  on  that  point;    he  inal,  the  question  of  intent,  as  this 

goes  into  the  room,  makes  a  noise,  bill  is  drawn,  must  come  in,  and  the 

and  wakes  her  up  with  a  sudden  start,  question  of  knowledge ;  but  the  fact 

and  frightens  her,  and  she  does  die  that  it  would  hardly  ever,  in  fact,  be 

according  to  his  wish.    It  seems  to  me  criminal  homicide,  is  no  reason  why 

that  that  act  is  as  much  murder  as  if  it  should  not  be  homicide.    I  say  it 

he  had  cut  her  throat.  would  be  homicide ;  and  it  would  be 

'*  Or  suppose  a  case  like  this :  a  accidental   homicide.     It   would   be 

man  has  got  aneurism  of  the  heart,  homicide,  because  it  would  cause  the 

and  his  heir  knowing  that,  and  know-  person's  death ;  it  would  be  the  cause 

ing  that  any  sudden  shock  is  likely  to  of  that  death,  and  that  is  what  I  mean 

kill  him,  suddenly  goes  and  shouts  in  by  homicide.    It  would  not  be  crimi- 

his  ear,  and  does  so  with  the  intent  to  nal  homicide,  or  at  any  rate  nobody 

kill  him,  and  does  so  kill  him.    It  could  ever  prove  it  to  be  criminal 

seems  to  me  that  if  that  man  is  not  homicide,  for  this  simple  reason,  that 

punished  it  is  a  very  great  scandal,  for  it  is  not  common  knowledge  that  grief 
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in  February,  1874.^    The  evidence  was  that  T.,  the  defendant, 
unlawfully  and  violently  assaulted  G.,  a  young  girl,  having  in 

cauaes  death,  nor  is  it  likely,  in  ordi-  serious  bodily  harm,  expressed  either 

nary  cases,  to  cause  death ;  and  there-  by  words  or  gestures,  or  by  actual 

fore,  if  you  find  that  a  person  has  bodily  harm,  to  compel  a  person  to  do 

caused  death  to  somebody,  by  grieving  an  act  which  causes  his  own  death, 

him,  you  might  say  that  the  man  has  and  which  a  person  so  threatened  was 

killed  his  wife,  or  that  his  conduct  has  likely  to  do  in  order  to  avoid   such 

killed  his  father;  but  you  never  would  injury.'    That  seems  to  have  given 

say  that  the  man  has  murdered  his  rise  to  some  difficulty,  and  I  suppose 

&ther,  because  you  could  not  show  that  it  cannot  have  been  clearly  ex- 

that  there  was  any  guilty  intention  to  pressed,   although  to  my  mind    the 

do  it,  or  any  sort  of  expectation  that  meaning  seems  clear ;  probably,  be- 

he  would  do  it ;  and  that  answers,  I  cause  I  had  illustrations  in  my  mind 

think,  Mr.   Justice  Blackburn.     He  when  I  drew  it,  which  I  did  not  feel 

says  that  killing  a  person  by  grief  is  satisfied  in  putting  on  paper ;  but  the 

not  a  thing  for  which  a  man  ought  to  case  which  I  had  in  my  mind,  from 

be  hanged.    I  never  said  that  he  ought  which  it  was  taken,  was  a  case  of  this 

to  be  hanged  for  killing  a  man  by  kind,  in  which  I  was  counsel.    There 

grief.  What  this  bill  says  is  not  that  a  was  a  man  named  Wager,  who  was 

man  ought  to  be  punished  for  killiflg  tried  for  murdering  his  wife  by  brutal 

a  man  by  grief,  but  that  he  ought  to  violence  of  various  kinds ;  he  was  one 

be  punished  ibr  killing  him  in  any  way  of  the  strongest  men  I  ever  saw  in  my 

whatever  with  the  intent  to  kill  him,  life,  and  he  kicked  the  poor  woman  in 

or  with  the  knowledge  that  the  act  the  most  frightful  way.    In  order  to 

would  probably  kill  him.    In  short,  escape  him,  by  a  sort  of  last  effort, 

those  words  are  simply  an  enlarge-  she  jumped  into  a  pool  full  of  water, 

ment  of  the  common  law  conception  where  she  was  drowned.     Well,  I  de- 

of  killing,  so  to  speak,  and  they  have  fended  him,  considerably  against  the 

nothing  whatever  to  do  with  criminal  grain,  on  the  ground  that  she  had 

homicide.    Then  I  would  add  to  that,  jumped  into  the  water,  and  had  not 

that  ihe  case  is  not  only  inter  apice$  been  knocked  in  by  him ;  and  the 

juriSf  but  that  it  is  inter  the  very  high-  judge  told  the  jury,  as  I  thought  with 

est  apices  juris.    It  is  a  case  which  perfect  truth,  that  if  she  had  jumped 

never  has  arisen,  I  believe,  and  the  into  the  water  to  escape  his  violence 

strong    probability  is  that  it    never  to  her  Hfe,  that  would  be  murder  in 

would  arise ;  and,  therefore,  it  mat-  him  just  as  much  as  if  he  had  shot 

ters  really  very  little  in  which  way  her,  or  had  actually  kicked  her  in  with 

the  bill  is  drawn;  it  is  a  matter  of  his  foot." 

the  very  slightest  possible  importance.  <*  There  is  undoubtedly,"  says  Lord 

Then  diere  are  some  remarks  which  Macaulay,  in  his  Report  on  the  Indian 

are  made,  I  think,  by  both  the  learned  Code,    "  a  great  difierence  between 

judges  (and   the  same  thing  seems,  acts  which  cause  death  immediately, 

from  his  questions,  to  have  struck  the  and  acts  which  cause  death  remotely ; 

chairman)  upon  section  6 :  <  It  is  hom-  between  acts  which  are  almost  certain 

icide,  by  threats  of  immediate  and  to  cause  death,  and  acts  which  cause 


1  B.  V.  Towers,  12  Cox  C.  C.  580. 
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her  arms  H.,  the  deceased,  a  child  four  months  and  a  half  old. 
The  child,   which  was  previously   very  healthy,  was    greatly 

death  only  under  very  extraordinary  falls  and  is  killed;  a  direction  verbally 
circumstances.  But  that  difference,  given  to  take  a  drug  that  it  is  known 
we  conceive,  is  a  matter  to  be  con-  will  prove  fatal,  and  which  has  that 
sidered  by  the  tribunals  when  estimat-  effect^  are  instances  of  this  modifica- 
ing  the  effect  of  the  evidence  in  a  tion  of  the  rule.' 
particular  case,  not  by  the  legislature  **  This  appears  to  us  altogether  ia- 
in  framing  the  general  law.  It  will  coherent.  A.  verbally  directs  Z.  to 
require  strong  evidence  to  prove  that  swallow  a  poisonous  drug ;  Z.  swallows 
an  act  of  a  kind  which  very  seldom  it,  and  dies ;  and  this,  says  Mr.  Liv- 
causes  death,  or  an  act  which  has  ingston,  is  homicide  in  A.  It  oer- 
caused  death  very  remdtely,  has  act-  tainly  ought  to  be  so  considered.  But 
ually  caused  death  in  a  particular  how,  on  Mr.  Livingston's  principle,  it 
case.  It  will  require  still  stronger  can  be  so  considered  we  do  not  under- 
evidence  to  prove  that  such  an  act  stand.  '  Homicide,'  he  says,  *  must 
was  contemplated  by  the  person  who  be  operated  by  an  act.'  Where  then 
did  it  as  likely  to  cause  death.  But  is  the  act  in  this  case  ?  Is  it  the 
if  it  be  proved  by  satisfactory  evi-  speaking  of  A.  ?  Clearly  not,  for  Mr. 
dence  that  death  has  been  so  caused,  Livingston  lays  down  the  doctrine  that 
and  has  been  caused  voluntarily,  we  speaking  is  not  an  act.  Is  it  the  swal- 
see  no  reason  for  exempting  the  per-  lowing  by  Z.  ?  Clearly  not,  for  the 
son  who  caused  it  from  the  punish-  destruction  of  life,  according  to  Mr. 
ibent  of  voluntary  culpable  homicide.  Livingston,  is  not  homicide  unless  it  be 
'*Mr.  Livingston,  we  observe,  ex-  by  the  act  of  another,  and  this  swallow- 
cepts  from  the  definition  of  homicide  ing  is  an  act  performed  by  Z.  himself, 
cases  in  which  death  is  produced  by  *<  The  reasonable  course,  in  onr 
the  effect  of  words  on  the  imagination  opinion,  is  to  consider  speaking  as  an 
or  the  passions.  The  reasoning  of  act,  and  to  treat  A.  as  guilty  of  volun« 
that  distinguished  jurist  has  by  no  tary  culpable  homicide,  if  by  speaking 
means  convinced  us  that  the  distinc-  he  has  voluntarily  caused  Z.'8  death, 
tion  which  he  makes  is  well  founded,  whether  his  words  operated  circui- 
Indeed,  there  are  few  parts  of  his  tously  by  inducing  Z.  to  swallow  pot- 
Code  which  appear  to  us  to  have  been  son  or  directly  by  throwing  Z.  into 
less  happily  executed  than  this.    His  convulsiohs. 

words  are  these :    *  The  destruction  "  There  will  indeed  be  few  homi- 

must  be  by  the  act  of  another  ;  there-  cides  of  this  latter  sort.    It  appears 

foi*e  self-destruction  is  excluded  from  to  us  that  a  conviction,  or  even  a  trial, 

the  definition.    It  must  be  operated  in  such  a  case  would  be  an  event  of 

by  some  act;  therefore  death,  although  extremely   rare   occurrence.     There 

produced  by  the  operation  of  words  on  would  probably  not  be  one  such  trial 

the  imagination  or  the  passions,  is  not  in  a  century.    It  would  be  most  diffi- 

homicide.  But  if  words  are  used  which  cult  to  prove  to  the  conviction  of  any 

are  calculated  to  produce  and  do  pro-  court  that  death  had  really  been  the 

duce  some  act  which  is  the  immediate  effect   of   excitement    produced   by 

cause  of  death  it  is  homicide.   A  blind  words.   It  would  be  still  more  difficult 

man,  or  a  stranger  in  the  dark,  directed  to  prove  that  the  person  who  spoke 

by  words  only  to  a  precipice,  where  he  the  words  anticipated  firom  them  an 
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alarmed  at  the  defendant's  yiolence^  accompanied  as  it  was  by  the 
screams  of  6.^  its  nurse ;  and  it  became  ^*  black  in  the  face,  and 
ever  since  that  day  it  had  convulsions,  and  was  ailing  generally 
from  a  shock  to  the  nervous  system."  It  died  thirty-two  days 
after  the  assault.  Medical  testimony  was  adduced  to  show  that 
the  death  was  traceable  to  the  sudden  fright.  Denman,  J.,  said 
that  he  *'  should  leave  it  to  the  jury  to  say  whether  the  death  of 
the  child  was  caused  by  the  unlawful  act  of  the  prisoner,  or 
whether  it  was  not  so  indirect  as  to  be  of  the  nature  of  accident. 
The  case  waa  different  from  other  causes  of  manslaughter,  for 
here  the  child  was  not  a  rational  agent,  and  it  was  so  connected 
with  the  girl  that  an  injury  to  the  girl  became  almost  in  itself  an 
i$ijury  to  the  child.*^  In  charging  the  jury  he  said :  *^  Mere  in- 
timidation, causing  a  person  to  die  from  fright,  by  working  on 
his  fancy,  was  not  murder.  But  there  were  cases  in  which  intinh- 
idations  have  been  held  to  be  murder.  If,  for  instance,  four  or  five 
persons  were  to  stand  round  a  man,  and  so  threaten  him  and 
frighten  him  as  to  make  him  believe  his  life  was  in  danger,  and 
be  were  then  to  back  away  from  them  and  tumble  down  a  preci- 
pice to  avoid  them,  then  murder  would  be  committed.  Then 
did,  or  did  not  this  principle  of  law  apply  to  the  case  of  such  ten- 
der years  as  the  child  in  question.  For  the  purposes  of  this  case 
he  would  assume  it  did  not ;  for  the  purposes  of  to-day  he  should 
assume  that  the  law  about  working  upon  people  by  fright  did  not 
apply  to  the  case  of  a  child  of  such  tender  years  as  this.     Then 

6ffectwhich,except  under  very  pecul*  lolutely  depended  on  his  being  kept 
iar  circumstances,  and  on  very  pecul-  quiet  in  mind,  and  the  smallest  men* 
iar  constitutions,  no  words  would  pro-  tal  excitement  would  endanger  his 
duce.  Still  it  seems  to  us  that  both  life;  that  A.  immediately  broke  into 
these  points  might  be  made  out  by  Z.'s  sick-room,  and  told  him  a  dread- 
overwhelming  evidence ;  and,  suppos-  ful  piece  of  intelligence,  which  was  a 
ing  them  to  be  so  made  out,  we  are  pure  invention ;  that  Z.  went  into  fits 
unable  to  perceive  any  distinction  be-  and  died  on  the  spot ;  that  A.  had 
tween  the  case  of  him  who  voluntarily  afterwards  boasted  of  having  cleared 
causes  death  in  this  manner,  and  the  the  way  for  himself  to  a  good  property 
case  of  him  who  voluntarily  causes  by  this  artifice.  These  things  being 
death  by  means  of  a  pistol  or  a  sword,  fully  proved,  no  judge  could  doubt 
Suppose  it  to  be  proved  to  the  entire  that  A.  had  voluntarily  caused  the 
conviction  of  a  criminal  court  that  Z.,  death  of  Z. ;  nor  do  we  perceive  any 
the  deceased,  was  in  a  very  critical  reason  for  not  punishing  A.  in  the  same 
state  of  health ;  that  A.,  the  heir  to  manner  in  which  he  would  have  been 
Z/s  property,  had  been  informed  by  punished  if  he  had  mixed  arsenic  in 
Z.'8  physicians  that  Z.'s  recovery  ab-  Z.'s  medioine." 
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arose  the  question  which  would  be  for  them  to  decide,  whether 
the  death  was  directly  the  result  of  the  prisoner's  unlawful  act — 
whether  they  thought  that  the  prisoner  might  be  held  to  be  the 
actual  cause  of  the  child's  death,  or  whether  they  were  left  in 

doubt  upon  that  under  all  the  circumstances  of  the  case 

If  the  mav!%  act  brought  on  the  convulsions^  or  brougJU  them  to  a 
more  dangerous  extent^  so  that  death  would  not  have  resulted  ath- 
erwisey  then  it  would  he  manslaughter.^^  The  verdict  was  not 
guilty,  so  that  the  case  was  not  subjected  to  further  judicial  con- 
sideration. But  in  harmony  with  the  views  heretofore  expressed 
on  this  point,  I  must  come  to  a  conclusion  different  from  that  ex- 
pressed by  Judge  Denman  on  both  the  points  raised  by  him. 

1.  I  can  see  no  difference  between  an  infant  and  an  adult  so 
far  as  concerns  physical  injury  self-inflicted  in  consequence  of 
fright.  If  the  cLdld,  frightened  by  the  attack,  convulsively 
jumped  from  the  nurse's  arms  and  was  killed,  then  the  defendant 
was  as  much  responsible  for  the  child's  death  as  he  would  have 
been  for  the  death  of  the  nurse,  if,  in  the  terror  of  the  shock, 
she  had  jumped  convulsively  from  a  window,  and  had  been 
killed.  In  either  case  the  question  would  be  whether  the  de- 
ceased's death  was  a  natural  consequence  of  the  defendant's  vio- 
lence. And  the  inference  that  it  was  would  be  stronger  in  the 
child's  case  than  in  the  nurse's. 

2.  If,  however,  the  child's  death  was  produced  by  merely  ner- 
vous causes,  —  e.  g.  fright,  there  being  no  physical  shock  com- 
municated to.it,  —  then  there  should  have  been  a  verdict  of  not 
guilty,  for  the  reason  that  the  law  has  no  means  of  determining 
the  causal  connection  between  a  shock  purely  nervous  and  phys- 
ical death.  It  would  have  been  otherwise,  however,  had  a  blow 
struck  at  the  nurse  been  communicated  through  the  nurse's  body 
to  the  child's,  as  a  blow  to  the  nearest  in  a  series  of  attached 
balls  communicates  itself  to  the  furthest.  Then,  if  this  blow 
threw  the  child  into  convulsions,  causing  its  death,  the  case  was 
one  of  manslaughter. 

8.  If  the  convulsions  were  caused  by  the  nurse's  screams,  then, 
if  these  screams  were  not  the  natural  results  of  the  defendant'a 
violence,  the  causal  connection  between  that  violence  and  the 
death,  even  supposing  such  connection  existed,  was  broken. 

§  878.  Deceased's  own  negligence  precipitating  his  death.  —  On 
the  one  side  we  can  conceive  of  a  case  in  which  the  deceased, 

800 
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after  his  wound,  commits  suicide;  and  in  which,  as  the  death 
was  caused  by  the  suicide,  and  not  by  the  wound,  the  allegation 
in  the  indictment,  that  the  deceased  died  of  the  wound,  could  not 
be  sustained.  On  the  other  side  cases  constantly  occur  in  which  , 
a  wounded  person  neglects  some  precaution  which  might  have 
contributed  towards  his  recovery,  but  in  which  no  one  doubts  but 
that  the  death  is  chargeable  to  the  wound.  The  true  line  is  this : 
if  the  deceased,  in  full  possession  of  his  senses,  causes  either 
deliberately  or  negligently  his  own  death,  then  he  and  not  the 
person  inflicting  the  wound  is  chargeable  for  the  death,  though 
the  latter  is  indictable  for  an  attempt  to  kill.  But  if  A.  inflicts 
wounds  on  B.,  putting  B.  in  a  condition  in  which  he  is  forced, 
under  circumstances  of  agitation  and  distress,  to  decide  between 
two  courses,  A.  is  responsible  for  the  result,  no  matter  how 
erroneous  the  choice  of  B.  may  ultimately  turn  out  to  have  been.' 
Hence  it  has  been  held  that  it  is  no  defence  that  the  deceased, 
had  he  consented  to  an  amputation,  might  have  recovered.^ 

§  374.  Self'ifiQury  inflicted  in  fright  caused  by  the  defendant^  % 
misconducts —  Suppose  A.,  when  on  a  coach,  jumps  off  to  avoid 
danger,  acting  unwisely  in  so  doing,  yet  in  confusion  of  mind 

^  See  Whart.  on  Neg.  §  93-4.  would  have  been  presenred.  It  was 
*  R.  V.  Holland,  2  M.  &  R.  851.  contended  for  the  prisoner,  that  the 
In  this  case,  the  deceased  had  been  cause  of  the  death  was  not  the  wound 
waylaid  and  assaulted  by  the  pris-  inflicted  by  the  prisoner,  but  the  ob- 
oner,  and  that  amongst  other  wounds  stinate  refusal  of  the  deceased  to  sub- 
he  was  severely  cut  across  one  of  mit  to  proper  surgical  treatment, 
his  fingers  by  an  iron  instrument.  Maule,  J.,  however,,  was  clearly  of 
The  surgeon  urged  him  to  submit  opinion  that  this  was  no  defence,  and 
to  amputation  of  the  finger,  telling  told  the  jury  that  if  the  prisoner  wil- 
him  that  unless  it  were  amputated,  fully  and  without  any  justifiable  cause 
he  considered  that  his  life  would  inflicted  the  wound  oi^  the  party, 
be  in  great  hazard.  The  deceased  which  wound  was  ultimately  the  cause 
refused  to  have  the  finger  amputated,  of  death,  the  prisoner  was  guilty  of 
The  surgeon  dressed  it,  and  the  de-  murder;  that  for  this  purpose  it  made 
ceased  attended  firom  day  to  day  to  no  difierence  whether  the  wound 
have  the  wound  dressed ;  at  the  end  was  in  its  own  nature  instantly  mor- 
of  a  fortnight,  however,  lock-jaw  came  tal,  or  whether  it  became  the  cause  of 
on,  induced  by  the  wound  on  the  fin-  death  by  reason  of  the  deceased  not 
ger ;  the  finger  was  then  amputated,  having  adopted  tl^e  best  mode  of 
bat  too  late,  and  the  lock-jaw  ulti-  treatment  ;  the  real  question  was, 
mately  caused  death.  The  surgeon  whether  in  the  end  the  wound  inflicted 
deposed,  that  if  the  finger  had  been  by  the  prisoner  was  the  cause  of  the 
amputated  at  first,  he  thought  it  most  death, 
probable  that  the  life  of  the  deceased 
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[chap,  xn. 


produced  by  B.'s  reckless  driving  ?  Or  suppose  that  A.,  on  a 
railway  track,  loses  his  presence  of  mind  through  the  unexpected 
and  irregular  course  of  a  train  which  is  n^ligently  driven ;  and 
suppose  that  when  thus  confused,  he  unwisely  but  uninten- 
tionally runs  into  instead  of  out  of  danger?  Is  A.,  in  either 
of  these  cases,  the  juridical  cause  of  an  injury  thus  produced, 
or  is  B.,  the  negligent  driver  or  engineer,  the  cause  ?  Certainly 
the  latter;  for  A.,  on  the  assumption  that  he  is  at  the  time 
incapable  of  responsibly  judging,  is  not  a  responsible  indepen- 
dent agent  capable  of  breaking  the  causal  connection  between 
the  defendant's  negligence  and  the  injury.  It  was  B.'s  negli- 
gence that  put  A.  in  this  dangerous  position,  and  thus  forced  him 
to  make  a  choice  between  perilous  alternatives  when  he  was  in  a 
condition  incapable  of  cool  judgment ;  and  B.  is  liable  for  the 
consequences.^ 

Hence,  where  the  evidence  was  that  the  defendant,  a  husband, 
beat  his  wife  and  threatened  to  throw  her  out  of  the  window  and 
to  murder  her ;  and  that,  by  such  threats  she  was  so  terrified  that, 
through  fear  of  his  putting  his  threats  into  execution,  she  threw 
herself  out  of  the  windoV,  and  of  the  beating,  and  the  bruises 
received  by  the  fall,  died ;  Heath,  J.,  Gibbs,  J.,  and  Bayley,  J., 
were  of  opinion  that  if  her  death  was  occasioned  partly  by  the 
blows  and  partly  by  the  fall,  yet  if  she  was  constrained  by  her 
husband's  threats  of  further  violence,  and  from  a  well  grounded 
apprehension  of  his  doing  such  further  violence  as  would  endan- 
ger her  life,  he  was  answerable  for  the  consequences  of  the  fall, 
as  much  as  if  he  had  thrown  her  out  of  the  window  himself.^ 
And  where  the  deceased,  from  a  well  grounded  apprehension  of 
a  further  attack,  which  would  have  endangered  his  Uf e,  endeav- 
ored to  escape,  and  in  so  doing  was  fatally  injured  from  another 
cause,  it  was  held  murder.^ 


t  B.  V.  Longbottom,  infra,  §  378; 
supra,  §  866,  369;  Wh.  on  Negli- 
gence, §  877  ;  Coulter  v.  Am.  Un. 
Exp.  Co.  6  Lansing)  67 ;  Buel  v.  N. 
Y.  Cent.  B.  B.  81  N.  Y.  3U;  Frink 
v.  Potter,  1 7  111.  406 ;  Adams  v,  Lan- 
cas.  B.  B.  17  W.  B.  SS5;  Sears  v. 
Dennis,  106  Mass.  810 ;  Stevens  v. 
Boxford,  10  Allen,  26  ;  Babson  v, 
Bockport,   101    Mass.   98;   Lund  v. 
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T}rngsborougfa,  1 1  Cush,  668 ;  Indian- 
apolis B  B.  0.  Carr,  86  Ind.  610; 
Greenleaf  v.  III.  Cent  B.  B.  29  Iowa, 
47 ;  Snow  v.  Housatonic  Co.  8  Alien, 
441 ;  Beed  o.  Northfield,  18  Pick.  98. 

*  B  17.  Evans,  O.  B.  Sept.  1818  — 
MS.  Bayley,  J. ;  1  Bnss.  on  Cr.  488. 

•  B.  V.  Hickman,  6  C.  &  P.  161 ;  B. 
9.  Rtts,  1  C.  &  Mars.  284 ;  supra,  § 
869  ;  Frink  v.  Potter,  17  HI.  406. 


CHAP.  XII.]  EXPOSUBE  OF  THE  HELPLESS.  [§  876. 

So  where  the  defendants  carelessly  overloaded  a  ferry-boat, 
and  where  the  passengers,  in  a  sadden  fright,  rushed  to  one  sid^ 
and  upset  the  boat,  in  consequence  of  which  A.  was  drowned,  it 
was  held  that  the  carelessness  of  A.  and  the  other  passengers  was 
no  defence  to  an  indictment  for  the  manslaughter  of  A.^ 

§  375.  Yet  we  must  remember  that  if  the  deceased,  in  encoun- 
tering the  danger,  acted,  not  convulsively  but  deliberately,  and 
if,  at  the  same  time,  the  danger  was  not  a  natural  and  probable 
consequence  of  the  defendant's  misconduct,  then  the  causal  con- 
nection is  broken.  This  view  has  been  properly  held  to  govern 
where  a  woman,  not  convulsively,  or  in  fear,  or  through  force, 
but  of  her  own  will,  leaves  her  husband's  house  at  night  and  is 
frozen  to  death ;  ^  where  a  traveller  voluntarily  or  negligently, 
and  not  in  fear  caused  by  the  defendant,'collides  with  a  railway 
car,^  and  where  a  person  assiRilted  in  a  boat,  not  in  fright  or  in 
necessity,  but  as  a  means  of  steadying  himself,  seizes  another 
boat  and  is  thus  swept  overboard.^ 

§  376.  JExposure  of  helpless  persons.-^  It  is  clear  that  to  put  a 
helpless  person  in  a  position  of  which  death  is  a  natural  conse- 
quence is,  in  case  of  death,  culpable  homicide.  This  principle 
has  been  applied  to  cases  where  a  boy,  having  been  beaten  by 
the  defendant,  was  left  by  him  in  a  country  lane  during  a  frosty 
night  in  January ;  ^  where  a  lame  person,  incapable  of  moving, 
and  without  voice  to  cry  for  help,  was  forced  out  of  a  wagon,  in 
a  phce  where  he  froze  to  death ;«  where  a  person  carried  his 
sick  father  against  his  will,  in  a  severe  season,  from  one  town  to 
another,  by  reason  whereof  he  died ;  ^  where  a  woman  being  de- 
livered of  a  child  left  it  in  an  orchard  covered  only  with  leaves, 
in  which  condition  it  was  killed  by  a  kite ;  ^  where  a  child  was 
placed  in  a  hogsty,  where  it  was  devoured,^  and  where  an  infant 
child  was  shifted  by  parish  officers  from  parish  to  parish,  till  it 

1  B.  V.  WiUiamsoD,  1  Cox  C.  C.  R.  v.  DonaTan,  4  Cox  C.  C.  186.   See 

97.  supra,  §  74,  186-9. 

^  State  V,  Fl^Blar,  8  Jones  (N.  C.)  *  Nixon  v.  People,  2  Scammon,  267. 
Law,  421.  f  1  Hawk.  P.  C.  c.  81,  s.  4;  1  Hale, 

'•  See  Whar.  on  Neg.  §  8S2.  481,  482. 

«  B.  V.  Waters,  6  C.  &  P.  82S.  •  1  Hale,  481 ;  1  Hawk.  P.  C.  c.  81, 

*  R.  v.  Martin,  11  Cox  C.  C.  186  ;  8.  6. 
if  the  exposure  had  been  malicious,        *  1  East  P.  C.  c.  6,  s.  18,  p.  226. 
the  offence  would  hare  been  murder. 
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died  for  want  of  care  and  sustenance.^  And  such  was  held  to  be 
the  law,  in  a  case  already  frequently  cited,  where  a  master,  know- 
ing a  seaman *B  debilty  and  incapacity  to  hold  on,  forced  him  to 
go  aloft,  whereupon  the  seaman  fell  to  the  deck,  and  was  killed ; 
Story,  J.,  saying  in  his  charge  to  the  jury  :  ^^  In  respect  to  the 
general  principles  of  law  applicable  to  cases  of  homicide,  there 
has  been  no  controversy  at  the  bar ;  and  I  am  spared  the  neces- 
sity of  expounding  them  beyond  what  has  been  read  from  ap- 
proved authorities.  But  the  circumstances  of  this  case  call  for 
an  explicit  instruction  to  you  upon  the  points  made  in  the  de- 
fence. These  are :  1.  That  the  death  of  Whitehead  (the  seaman, 
whose  death  is  feloniously  chained  in  the  indictment)  was  solely 
owing  to  accident  and  misadventure  in  the  course  of  his  duty, 
the  fall  from  the  yard  not  being  occasioned  by  his  debility,  but 
by  circumstances  which  might  haie  occasioned  it  to  a  healthy 
seaman  ;  2.  If  his  death  was  not  owing  to  accident  or  misadven- 
ture, but  simply  to  his  debility,  yet  the  circumstances  of  the  case 
do  not  show  that  such  debility  was  so  known  to  the  master,  that 
the  order,  that  he  should  go  aloft,  was  unjustifiable  or  wantonly 
wrong  ;  8.  That  if  the  order  was  not  strictly  justifiable,  still  the 
act  was  not  the  result  of  personal  malice  to  the  deceased  in  par- 
ticular, nor  of  brutal  and  malignant  passions  or  feelings,  which 
establish  general  malice,  and,  therefore,  in  no  event  can  the  facts 
justify  a  conviction  of  murder ;  4.  That  it  is  not  a  case  even  of 
manslaughter ;  for  there  was  not  such  a  want  of  caution,  or  such 
gross  negligence  in  the  master,  as  would,  in  the  absence  of  malice, 
justify  a  verdict  of  manslaughter.  The  first  inquiry  proper  for 
the  jury  then  is,  whether  Whitehead  came  to. his  death  by  mere 
accident  or  misadventure ;  or  whether  it  was  occasioned  by  his 
debility  and  exhaustion,  arising  from  physical  infirmity  lUi  the 
time  of  his  fall  from  the  yard.  If  occasioned  by  such  debility 
and  exhaustion,  the  next  inquiry  ought  to  be  whether  that  state 
of  debility  and  exhaustion  was  fully  known  to  Captain  Freeman, 
when  he  gave  the  orders  for  his,  Whitehead's,  going  aloft.  If  so, 
were  the  circumstances  such  as  that  Captain  Freeman  must,  and 
ought  to  have  foreseen,  that  the  enforcement  of  his  order  to  go 
aloft  would  probably  be  attended  either  by  death  or  enormous 
bodily  injury  by  falling,  to  Whitehead,  so  that  the  jury  can 
justly  infer,  that  it  must  have  been  persisted  in  from  personal 

^  Palm.  545. 
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malice  to  the  deceased,  or  from  such  a  brutal  malignity  of  con- 
duct as  carries  with  it  the  plain  indications  of  a  heart  regardless 
of  social  duty,  and  fatally  bent  on  mischief.  If  so,  it  was  mur- 
der. And  it  would  not  vary  the  case,  that  the  moral  force  of  the 
authority  of  the  master  to  compel  performance,  instead  of  phys- 
ical force,  produced  compliance  with  the  order  on  the  part  of 
Whitehead,  although  the  latter  was  sensible  of"  his  own  extreme 
debility.  If  the  jury  are  not  satisfied  that  there  was  either  act- 
ual malice  to  the  deceased,  or  constructive  malice,  arising  from 
brutal  malignity,  as  before  mentioned  ;  still,  if  the  circumstances 
of  the  case  show  that  there  was  gross  heedlessness,  want  of  due 
caution,  and  unreasonable  exercise  of  authority  on  the  part  of 
Captain  Freeman,  and  that  he  ought  to  have  known,  and  could 
not  but  have  known,  that  Whitehead  was  unfit  to  go  aloft,  and 
that  there  was  probable  and  immediate  danger  to  his  life  in  his 
so  doing,  then,  notwithstanding  the  absence  of  such  malice,  the 
offence  is  at  least  manslaughter.  For  every  act  done  wilfully, 
and  with  gross  negligence,  by  any  person,  the  known  effect  of 
which,  under  the  circumstan«es,  must  l)e  to  endanger  life,  is,  if 
death  ensues,  at  least  manslaughter.^ 

§  877.  So  also  when  the  prisoner,  her  child  having  been  bom 
alive,  dropped  it  on  the  side  of  the  road  without  any  clothing  or 
covering  to  protect  it  from  the  inclemency  of  the  weather,  where 
it  died  from  the  cold,  she  having  wholly  concealed  the  birth  of 
the  child  till  she  was  apprehended  ;  Coltman,  J.,  in  summing  up, 
said :  ^^  If  a  party  so  conduct  himself  with  regard  to  a  human 
being,  which  is  helpless  and  unable  to  provide  for  itself,  as  must 
necessarily  lead  to  its  death,  the  crime  amounts  to  murder.  But 
if  the  circumstances  are  not  such  that  he  must  have  been  aware 
that  the  result  would  be  death,  the  crime  would  be  manslaughter, 
provided  the  death  were  caused  by  an  unlawful  act,  but  not  such 
as  to  imply  a  malicious  mind.  There  have  been  cases  where  it 
has  been  held  that  persons  leaving  a  child  exposed,  and  without 
any  assistance,  and  under  circumstances  where  no  assistance  was 
likely  to  be  rendered,  were  guilty  of  murder.  It  will  be  for  you 
to  consider  whether  the  prisoner  left  the  child  in  such  a  situation 
that  to  all  reasonable  apprehension  she  must  have  been  aware 
that  the  child  must  die,  or  whether  there  were  circumstances  that 
would  raise  a  reasonable  expectation  that  the  child  would  be 
1  U.  S.  V.  Freeman,  4  Mason's  R.  5li,  513,  514. 
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found  by  some  one  else,  and  preserved,  because  then  it  would 
only  be  the  crime  of  manslaughter.  If  a  person  were  to  leave  a 
child  at  the  door  of  a  gentleman,  the  probability  would  be  so 
great  that  it  would  be  found,  that  it  would  be  too  much  to  say 
that  it  was  murder,  if  it  died ;  if,  on  tlie  other  hand,  a  child 
were  left  in  an  unfrequented  place,  what  inference  could  be  drawn 
but  that  the  party  left  it  there  in  order  that  it  might  die  ?  This 
is  a  sort  of  intermediate  case,  and  therefore  it  is  for  you  to  say 
whether  the  prisoner  had  reasonable  ground  for  believing  that  the 
child  would  be  found  and  preserved."  ^ 

§  378.  Deceased's  prior  negligence  no  defence  \f  defendant 
could  hy  due  diligence  have  avoided  ir^uring  deceased.  —  Thus  if 
A.  is  negligently  on  a  road,  B.  cannot  excuse  himself  for  running 
A.  down  if  by  due  diligence  the  collision  could  have  been  avoided 
by  B.^  So,  generally,  it  is  no  defence  that  the  deceased  or  his 
companions  by  their  own  negligence  contributed  to  the  result,  if 
that  result  would  not  have  happened  without  the  misconduct  of 
the  defendant.^ 

§  879.  When  a  nonrmortal  wound  is  malieiously  inflicted,  and 

^  R.  V.  Walters,  1  C.  &  Mara.  164.  rate  acts  of  negligence  all  combine  to 

See  Stockdale's  case,  S  Lewin,  220.  cause  the  death  of  the  passengers, 

And  see  supra,  §  78-9,  184.  the  effect  would  be,  under  the  decU 

*  R.  V.  Longbottom,  8  Cox  C.  C.  sions,  that  aU  three,  each  and  ererj 
489 ;  R.  V.  Swindall,  2  C.  &  K.  229.  one,  would  be .  guilty  of  mansiaugh- 
See  infra,  §  470  et  seq.  See  R.  v.  ter.  The  case  of  R.  o.  Longbottom  is 
Walker,  1  C.  &  P.  820 ;  Wharton  on  this :  that  if  the  man  who  b  killed  had 
Negligence,  §  855.  got  negligently  on  the  line,  it  would 

*  See  R.  V.  Kew,  12  Cox  C.  C.  855;  not  excuse  any  one  of  the  three  from 

1  6reen*s  C.  R.  95;  R.  v.  Longbot-  manslaughter.  The  case  was  this: 
tom,  8  Cox  C.  C.  489 ;  R.  v.  Swindall,  two  drunken  men  driving  violently 

2  C.  &  K.  230 ;  R.  v.  Walker,  1  C.  &  down  a  road  at  night,  a  man  who  was, 
P.  820;  R.  0.  Haines,  2  C.  &  K.  868 ;  and  knew  himself  to  be,  deaf,  walked 
R.  V.  Murton,  8  F.  &  F.  492.     ■  in  a  dark  place,  though  he  had  been 

Of  R.  v.  Longbottom,  Mr.  Stephen,  often  warned  of  the  danger,  and  by 

in  his  testimony  before  the  Homicide  his  negligence  in  walking  there,  got 

Amendment  Committee,  says :  —  run  over.    It  was  held  that  the  people 

*'  The  cases  which  have  been  de-  who  were  in  the  cart  were  guilty  of 

dded  are,  in  an  abridged  form,  some-  negligence,  although  the  man  who  was 

thing  of  this  kind:  suppose  an  acci-  run  over  contributed  to  his  own  death, 

dent  on  a  railway  takes  place,  whereby  That  is  exactly  the  case  of  the  servant 

a  man  is  killed  in  consequence  of  the  and  the  harness.     It  is  a  very  small 

pmntsman  being  drunk,  and  the  en-  matter,  but  I  wanted  to  show  that  I 

gine-driver  being  rash,  and  the  guard  had  a  reason  for  putting  it  in  the  way 

failing  asleep,  and  those  three  sepa-  I  did  put  it" 
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the  deceased  evbeequently  diee  of  a  mortal  wound  non-^mal%cioiL%ly 
inflieted.  —  Suppose,  for  instance,  that  A.  maliciously  aims  a  blow 
at  B.  which  stuns  B.,  and  A.,  thinking  B.  to  be  dead,  buries  B., 
and  B.  dies  from  being  buried  alive.  Several  cases  of  this  kind 
(^e.  g.  one  of  in&nticide)  have  arisen  in  Germany,  and  have  been  the 
subject  of  much  learned  discussion ;  and  the  better  opinion,  as  is 
argued  by  Bar  in  his  authoritative  work  on  Causal  Connection,  is 
that  A.  is  guilty,  so  far  as  concerns  the  first  blow,  not  of  murder, 
but  of  an  attempt  to  murder.  Such,  undoubtedly,  would  be  the 
result  in  our  own  law,  should  the  case  come  up  on  an  indictment 
charging  murder  by  the  first  blow,  for  as  the  evidence  would  not 
sustain  the  allegation  that  the  blow  killed  the  deceased,  the  in- 
dictment would  fall,  and  the  only  way  would  be  to  prosecute  the 
defendant  for  attempt  to  kill.  But  how  would  it  be  with  the 
death  by  the  burying  ?  Supposing  this  was  the  cause  of  the  death, 
then  the  defendant  is  chargeable  with  manslaughter  in  killing 
the  deceased,  but  would  not  be  chargeable  with  murder,  as  there 
was  no  malice.  Hence  the  defendant,  in  such  a  case,  is  charge- 
able, first  with  attempt  to  murder,  and  then  with  manslaughter. 
In  a  late  English  case,  where  this  question  is  approached,  the 
evidence  left  it  doubtful  whether  the  death  was  caused  by  beating 
or  by  subsequent  exposure.  In  either  case  the  result,  owing  to 
want  of  malice,  would  have  been  only  manslaughter ;  and  as  the 
indictment  contained  counts  fitted  to  either  alternative,  the  court 
told  the  jury  that  if  the  death  was  caused  either  by  the  blows  or 
the  exposure,  they  were  to  convict  of  manslaughter.^ 

§  880.  In  a  case  of  earlier  date,  the  indictment  charged  the 
death  of  a  child  to  have  been  occasioned  by  exposure  to  cold. 
The  evidence  was,  that  the  child  was  found  in  a  field,  alive,  with 
a  contusion  on  the  head,  and  that  it  died  a  few  hours  afterwards. 
The  medical  witnesses  stated  that  the  contusion  was  in  itself  suf- 
ficient to  occasion  death,  and  that  the  exposure'  might  have  accel- 
erated it.  It  was  submitted  on  behalf  of  the  prisoner,  that  sup- 
posing the  death  to  have  been  accelerated  only  by  the  expoeurei 
the  count  which  charged  it  as  the  cause  could  not  be  supported, 
and  of  this  opinion  was  the  judge,  who  tried  the  case.' 

§  881.  But  this  cannot  be  sustained.  Supposing  that  the  ex- 
posure accelerated  the  death,  it  *^  caused  "  the  death.  The  con- 
tusion did  not  kill.    The  fact  that  it  might  have  killed  had  the 

1  B.  V.  Marten,  11  Cox  C.  C.  186.         *  B.  v.  Stockdale,  9  Lew.  220. 
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deceased  lived  long  enough,  could  not  sustain  an  indictment  for 
killing :  1.  Because  the  averment  of  death  from  the  wound  could 
not  be  sustained ;  2.  Because  to  allow  a  conviction  for  a  thing 
that  did  not  take  place,  simply  because  it  might  have  taken 
place,  would  require  convictions  of  murdering  men  still  living.^ 

§  882.  Other  diieaset  codperating,  —  If  the  wound  causes  a 
fever  which  produces  death,  the  death,  on  the  principles  already 
stated,  is  imputable  to  the  wound.'  So  if  a  man,  to  adopt  Lord 
Hale's  statement,  be  sick  of  some  disease,  which,  by  the  course 
of  nature,  might  possibly  end  his  life  in  half  a  year,  and  another 
gives  him  a  wound  or  hurt  which  hastens  his  death,  by  irritating 
and  provoking  the  disease  to  operate  more  violently  or  speedily, 
this  is  murder  or  other  homicide,  according  to  circumstances,  in  the 
party  by  whom  such  wound  or  hurt  was  given.  For  the  person 
wounded  does  not  die  simply  ex  vUitatione  Dei^  but  his  death  is 
hastened  by  the  hurt  which  he  received  ;  and  it  shall  not  be  per- 
mitted to  the  offender  to  apportion  his  own  wrong.'  That  the 
deceased  was  laboring  at  the  time  of  the  wound  with  a  mortal 
disease ;  or  that  his  constitution  was  such  as  to  make  him  pecul- 
iarly susceptible  to  disease  in  case  a  wound  be  inflicted,  is  in  no 
case  a  defence.^  But  it  is  easy  to  imagine  a  case  in  which  a 
slight  scratch,  by  producing  local  inflammation,  might  terminate 
in  death  ;  in  such  case  it  would  seem  hard,  at  the  first  view,  to 
charge  the  defendant  with  a  result  which  would  not  under  ordi- 
nary circumstances  follow  from  such  a  wound.     Yet  if  the  de- 

1  See  iupra,  §  11.  have  inflicted  upon  the  deceased,  if  it 

*  1  Hale  P.  C.  428.  did  not  mediately  or  immediately  ac- 

*  1  Hale,  428.     See  supra,  §  879.  celerate  her  death,  there  can  be  no 
^  See  Wh.  Cr.  L.  7th  ed.  §  941;  1  conriction ;  **  it  was  not  error  to  refuse 

Hale  P.  C.  428 ;  R.  v.  Martin,  5  C.  &  to  also  instruct,  that  if  they  beliere 

P.  128  ;  R.  17.  Webb,  1  M.  &  R.  405 ;  the  wounds  inflicted  on  the  deceased 

R.  V.  Morton,  3  F.  &  F.  492;  R.  i;.  were  not  dangerous,  and  would  not 

Marten,    11   Cox   C.  C.  186;   Rew's  have  given  her  any  trouble  at  all,  but 

case.   Eel.   261;    Com.  v.  Green,    1  that  by  exposure  to  the  rsin,  and  by 

Ashm.  289  ;  Com.  v,  Warner,  4  Mc-  reason  of  her  intemperate  habits,  she 

Lean,  464;  McAllister  v.  State,   17  brought  on  erysipelas,  which  caused 

Alab.  484 ;  Com.  v.  Fox,  7  Gray,  585;  her  death,  the  jury  should  acquit  the 

State  V.  Morea,  2  Ala.  275.   When  the  defendant,  without  regard  to  the  nat- 

court  had  instructed  the  jury,  that  ure  or  character  of  the  instrument 

if  the  deceased  *'  died  from  a  disease  with  which  the  wound  was  inflicted, 

not  brought  on  by  a  blow  given  by  the  Harvey  v.  State,  40  Ind.  516.     See 

defendant,  you  must  acquit,  no  mat-  Brown  v.  State,  81  Tex.  858;  and 

ter  what  violence  the  defendant  may  supra,  §  144. 
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fendant  intended  to  take  life,  and  in  shooting,  for  instance,  in- 
flicted a  wound  which,  though  not  ordinarily  dangerous,  in  the 
particular  case  produced  lock-jaw,  we  cannot  say  that  the  de- 
fendant's death  did  not  ensue  in  the  ordinary  course  of  events 
from  his  shooting.  The  difficulty  arises  where  a  scratch  is  neg-' 
ligently  given  by  a  non  lethal  instrument.  Here  we  can  truly 
say  that  as  the  death  was  not  an  ordinary  consequence  of  the 
negligence,  there  is  no  imputability  of  guilt.  Supposing,  how- 
ever, a  person  negligently  uses  a  dangerous  instrument,  then  we 
must  hold  he  is  liable  for  the  consequences,  peculiar  as  they 
may  be,  which  wounds  from  this  instrument  produce.  For  it  is 
in  accordance  with  the  ordinary  course  of  events  that  a  danger- 
ous instrument  if  negligently  used  should  produce  dangerous 
results. 

§  888.  When  it  appeared  that  the  death  was  caused  by  a  blow 
on  the  back  of  the  neck,  and  that  the  deceased  was  not  at  the 
time  in  a  good  state  of  health,  and  that  she  was  desired  to  re- 
main in  a  hospital  where  she  could  best  be  attended  to,  but 
would  not,  Parke,  B.,  said :  *^  It  is  said  that  the  deceased  was  in 
a  bad  state  of  health,  but  that  this  is  perfectly  immaterial ;  as  if 
the  prisoner  was  so  unfortunate  as  to  accelerate  her  death,  he 
must  answer  for  it.'*  * 

§  884.  Where  a  husband  was  indicted  for  the  manslaughter 
of  his  wife  by  accelerating  her  death  by  blows,  malice  not  being 
pretended ;  and  it  appeared  that  she  was  at  the  time  in  sa  bad  a 
state  of  health  that  she  could  not  possibly  have  lived  more  than 
a  month  or  six  weeks  under  any  circumstances ;  Coleridge,  J., 
told  the  jury  that  if  a  person  inflicted  an  injury  upon  a  person 
laboring  under  a  mortal  disease,  which  caused  that  person  to  die 
sooner  than  he  otherwise  would  have  done,  he  was  liable  to  be 
found  guilty  of  manslaughter,  there  being  no  intent  to  kill ;  and 
the  question  for  them  was,  whether  the  death  of  the  wife  was 
caused  by  the  disease  under  which  she  was  laboring,  or  whether 
it  was  hastened  by  the  ill-usage  of  the  prisoner.' 

^  R.  r.  Martin,  5  C.  &  P.  128.  second  counts  of  this  indictment  were 

*  R.  V.  Fletcher,  1    Rubs,  on  Cr.  in  the  ordinary  form  where  the  death 

507.    In  this  case  Mr.  Greaves  states  has  been  caused  by  blows ;  the  third 

that  the  jury  acquitted ;  the  evidence  alleged  that  S.  F.  was  ill  of  a  certain 

of   the  surgeon    leaving  it  doubtful  mortal  disease,  whereof,  according  to 

whether  the  death  did  not  arise  purely  the  course  of  nature,  she,  after  a  long 

from  natural  causes.     The  first  and  space  of  time  (to  wit)  after  the  spaee 
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§  885.  Intervening  medical  negligenee.  —  Sappose,  howeyer, 
that  after  the  deceased  received  the  woand,  he  is  placed  under 
the  charge  of  a  surgeon,  who,  in  probing  the  wound  or  otherwise 
operating  on  the  patient,  immediately  causes  his  death.  If  the 
surgeon  acts  negligently  or  maliciously,  and  so  introduces  a  new 
responsible  cause  between  the  wound  and  the  death,  this,  on  the 
principle  just  stated,  breaks  the  causal  connection  between  the 
wound  and  the  death.  The  surgeon  is  indictable  for  the  homi- 
cide :  the  original  assailant  only  for  an  attempt.  But  if  the 
surgeon,  following  the  usual  course  of  practice  which  good  sur- 
geons under  the  circumstances  are  accustomed  to  adopt,  occasions 
death  when  endeavoring  to  heal  the  wound,. then  the  person  in- 
flicting the  wound  is  chargeable  with  the  death.  For  he  who 
does  an  unlawful  act  is  responsible,  as  we  have  just  seen,  for  all 
the  consequences  that  in  the  ordinary  course  of  events  proceed 
from  the  unlawful  act.  Now  it  is  one  of  the  ordinary  conse- 
quences of  a  wound  that  a  surgeon  should  be  called  in  to  treat 
it ;  and  it  is  one  of  the  necessary  incidents  of  surgical  practice 
that  the  patient  should  die  under  the  knife.  And  the  person 
inflicting  the  wound  is  responsible  for  this,  as  one  of  the  conse- 
quences which,  in  the  natural  course  of  events,  result  from  his 
unlawful  act.^  It  is  no  defence,  in  cases  in  which  the  deceased's 
death  is  not  shown  to  have  been  produced  by  his  own  n^ligence 
or  that  of  his  medical  attendant,  that  he  might  have  recovered 
had  a  higher  degree  of  professional  skill  been  employed.  The  law 
does  not  exact  from  physicians  the  highest  degree  of  professional 
^dll,^  but  only  such  skill  as  men  of  their  profession  are,  under 
the  circumstances,  accustomed  to  apply ;  and  if  we  should  convict 

of  four  months,  would  have  died;  that  which  said  mortal  disease,  so  irritated 

the  prisoner  assaulted  and  beat,  &c.  and  provoked  as  aforesaid,  S.  F.  did 

(in  the  usual  form),  S.  F.,  so  being  languish,  &c:  (in  the  usual  form),  on 

sick  and  ill  as  aforesaid,  giving  her  which  said  day  S.  F.,  of  the  said  mor- 

divers  mortal  strokes  and  bruises,  and  tal  disease,  so  irritated  and  provoked 

which  said  mortal  strokes  and  bruises  as  aforesaid,  did  die,  &c.    No  objec- 

did  then  and  there  greatly  hasten  and  tion  was  made  to  this  count.      ^ 

accelerate  the  death  of  S.  F.,  of  the  ^  Com.  v.  Green,  1  Ashmead,  2S9; 

same  disease  whereof  she  was  then  (^m.  v.  McPike,  S  Cush.  ISl;  Par- 

and  there  sick  and  ill  as  aforesaid,  by  sons  t».  State,  25  Alab.  800;  McAllis- 

then  and  there  irritating,  causing,  and  ter  v.  State,  17  Alab.  434;  Brown  v. 

provoking  the  said  disease  to  operate  State,  31  Tex.  368.    See  supra,  §  148- 

more  violently  and  speedily  than  the  164. 

tame  would  otherwise  have  done ;  of  *  Whari.  Neg.  §  786 ;  supra,  $  148. 
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in  no  cases  in  which  it  is  not  possible  to  conceive  of  recovery 
ander  another  mode  of  treatment,  we  would  convict  in  few  cases 
in  which  death  did  not  immediately  follow  the  wound.  The  true 
test  is,  was  the  physician  attending  the  deceased  guilty  of  negli- 
gence which  was  the  direct  cause  of  death.  If  not,  it  is  no  de- 
fence that  the  deceased,  under  another  form  of  treatment,  might 
have  recovered.^ 

^  R.  V.  Lee,  4  F.  &  F.  68  ;  R.  v.  all  agree  that,  ordinarily,  if  a  wound 

Minnock,  1  Cr.  &  Dix,  45  ;  Ck>iii.  v,  is  inflicted  not  dangerous  in  itself,  and 

McPike,  8  Gush.  181 ;  Com.  v.  Hack-  death  was  evidently  occasioned   by 

ett,  2  Allen,  187;  Com.  v.  Green,  1  grossly  erroneous  treatment,  the  orig- 

Ashmead,  289  ;  U.  S.  v.  Warner,  4  inal  author  will  not  be  accountable. 

McLean,  464  ^  McAllister  r.  State,  17  And  we  agree,  also,  that  if  the  wound 

Alab.  484  ;   State    v,  Scott,  12  La.  was  mortal  or  dangerous,  the  person 

An.  274.  who  inflicted  it  cannot  shelter  himself 

In  an   Alabama*  case  (Parsons  v.  under  the  plea  of  erroneous  treat* 

State,  21  Alab.  801),  Goldthwaite,  J.,  ment."     See  supra,  §  148. 
said :  "  The  prisoner  was  indicted  for        Lord  Macaulay,  in  his  Report  on 

the  murder  of  one  Mayo.    On  the  the  India  Penal  Code,  says :  — 
trial  of  the  case  below,  the  evidence        ''Again,  Mr.  Livingston  excepts  from 

was  conflicting  as  to  whether  the  de^  the  definition  of  homicide  the  case  of 

ceased  came  to  his  death  from  a  wound  a  person  who  dies  of  a  slight  wound, 

inflicted  by  the  defendant,  or  from  the  which,  from  neglect  or  from  the  ap- 

improper  treatment  which  was  resorted  plication  of  improper  remedies,  has 

to  by  the  attending   physician,  the  proved  mortal.     We  see  no  reason 

wound\ot  being  considered  a  mortal  for   excepting   such    cases  from  the 

one.     It  was  what  is  termed  a  '  punc-  simple  general  rule  which  we  propose, 

tured  wound,' and  the  improper  treat-  It  will,  indeed,  be  in  general  more 

ment  which  was  relied  on  was  the  difficult  to  prove  that  death  has  been 

bringing  of  its  edges   together,  and  caused  by  a  scratch  than  by  a  stab 

sewing  it  with  stitches.    The  court,  which  has  reached  the  heart ;  and  it 

upon  this  evidence,  was  requested  to  will,  in  a  still  greater  degree,  be  more 

charge,  'that  if  the  wound  was  hot  difficult  to  prove  that  a  scratch  was 

mortal,  but  by  ill-treatment,  or  un-  intended  to  cause  death  than  that  a 

wholesome  applications,  the  said  Mayo  stab  was  intended  to  cause  death ;  yet 

died,  if  it  clearly  appears  that  this  both  these  points  might  be  fully  es- 

treatment,  and  not  the  wound,  was  tablished.    Suppose  such  a  case  as  the 

the  cause  of  his  death,  the  defendant  following :  It  is  proved  that  A.  in- 

should  be  acquitted.'    This  charge  the  flicted  a  slight  wound  on  Z.,  a  child 

court   gave,  but  with  the  addition,  who  stood  between  him  and  a  large 

*  that  if  the  ill-treatment  relied  upon  property.    It  is  proved  that  the  igno- 

was  the  sewing  up  of  the  wound  with  rant  and  superstitious  servants  about 

stitches  or  other  compresses,  that  the  Z.  applied  the  most  absurd  remedies 

defendant  would  not  be  excused  if  to  the  wound.    It  is  proved  that  under 

otherwise  guUty,'  and  this  addition  or  their  treatment  the  wound  mortified, 

qualification  of  the  charge  is  relied  and  the  child  died.    Letters  from  A. 

i^n  as  the  ground  of  reversal.    We  to  a  confidant  are  produced.    In  those 
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§  886.]  CAUSAL  CONNECTIOM :  [CHAP.  Xn. 

§  386.  Phtfiician  charged  mth  maltreatment.  —  In  sach  case 
the  question  of  due  skill  and  competency  comes  up.^  If  the 
death  of  the  deceased  ^as  accelerated/  by  the  want  of  the  due 
skill  and  competency  of  his  physician,  then  the  latter  cannot  de- 
fend himself  on  the  ground  that  the  deceased  was  at  the  time 
laboring  under  a  mortal  disease.  Thus  on  a  trial  for  manslangh* 
ter  through  the  administration  of  Morrison*s  pills,  it  appeared 
that  at  the  time  of  the  administration  the  deceased  was  ill  with 
the  small-pox.  Medical  witnesses  all  gave  it  as  their  opinion 
that  the  exhibition  of  the  pills  in  such  doses  must  have  ag- 
gravated the  disease  under  which  the  deceased  labored,  and  have 
accelerated  his  death ;  and  one  of  them  said  that  the  deceased 
died  of  small-pox  heightened  by  the  treatment  he  had  received. 
It  was  objected  that  the  indictment  was  not  supported  by  the 
evidence,  which  only  proved  that  the  deceased  died  of  a  natural 
disorder,  accelerated  by  improper  treatment.  It  might  be  con- 
ceded, for  the  sake  of  argument,  that  if  the  indictment  had  ao 
stated  the  case  it  might  have  been  sufficient ;  but  the  indictment 
made  quite  a  different  charge,  viz.,  that  the  party  died  wholly 
and  solely  of  a  mortal  sickness  caused  by  the  medicine  and  im- 
proper treatment.  Lord  Lyndhurst,  C.  B.,  said :  ^^  It  is  true 
the  witnesses  do  not  say  whether  the  deceased  would,  in  their 
opinion,  have  died  of  the  small-pox  if  the  pilla  had  not  Ix^n  ad- 
ministered ;  but  they  all  agree  in  this,  that  his  death  was  accel- 
erated by  the  pills.     Now,  their  evidence  being  translated,  comes 

letters  A.  congratulates  himself  on  his  only  a  slight  wound.  This  happened 
skill,  remarks  that  he  could  not  have  in  the  case  of  Jean  Chatel,  of  Damien, 
inflicted  a  more  severe  wound  without  of  Guiscard,  and  of  man/  other  as- 
exposing  himself  to  be  punished  as  a  sassins  of  the  most  desperate  charac- 
murderer,  relates  with  exultation  the  ter.  In  such  cases  there  is  no  doubt 
mode  of  treatment  followed  by  the  whatever  as  to  the  intention.  Su'ppsoe 
people  who  have  charge  of  Z.,  and  that  the  person  who  received  the 
boasts  that  he  always  foresaw  that  wound  is  under  the  necessity  of  ex- 
they  would  turn  the  slightest  incision  posing  himself  to  a  moist  atmosphere 
into  a  mortal  wound.  It  appears  to  us,  afterwards,  and  that,  in  consequence, 
that  if  such  evidence  were  produced,  he  is  attacked  with  tetanus  and  dies. 
A.  ought  to  be  punished  as  a  murderer.  Here  again,  however  slight  the  wound 
"  Again,  suppose  that  A.  makes  a  may  have  been,  we  are  unable  to  per- 
deliberate  attempt  to  commit  assassi-  ceive  any  good  reason  for  not  punish- 
nation.  In  the  presence  of  numbers  he  ing  A.  as  a  murderer." 
aims  a  knife  at  the  heart  of  Z.  But  ^  See  supra,  §  141,  154  ;  Whart.  on 
the  knife  glances  aside,  and  he  inflicts  Neg.  §  7S5. 
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CHAP.  XII.]  POISONING  THBOUGH  AGENT.  [§  888. 

to  this,  that  the  party  died  on  the  day  when  he  did  die,  yiz., 
on  the  27th  of  June,  by  reason  of  taking  the  pills.  At  present, 
therefore,  it  appears  to  me  that  the  indictment  was  good."  And 
in  summing  up.  Lord  Lyndhurst  adhered  to  the  opinion  he  had 
already  expressed  on  the  argument,  and  left  it  to  the  jury  to  say, 
^^  whether  the  death  of  the  deceased  had  been  occasioned  or  ac- 
celerated by  the  medicines  administered  by  the  prisoner."  ^ 

§  887.  IHstinctive^  view  in  ea%ei  of  poiioning.  —  '^  If  B.,"  as 
is  argued  in  another  work,'  ^^  negligently  sells  poison,  under  the 
guise  of  a  beneficial  drug,  to  A.,  he  is  liable  for  the  injury  done 
to  A. ;  or  to  those  to  whom  A.  innocently  gives  the  poison.  But 
suppose  that  A.  has  ground  to  suspect  that  the  drug  is  poison- 
ous, and  then,  instead  of  testing  it,  sells  it  or  gives  it  to  C.  ? 
Now,  in  such  a  case  there  can  be  no  question  that  A.  is  liable 
for  the  damage  caused  by  his  negligence.  But  if  A.  is  uncon- 
scious of  the  mistake,  and  acts  merely  as  the  unconscious  agent 
of  B.,  then  there  is  no  causal  connection  between  A.'s  agency^ 
and  the  injury,  and  B.  is  directly  liable  to  C?  *  Beyond  this  it  is 
not  safe  to  go.  It  is  true  that  in  a  New  York  case,^  the  liabil- 
ity  was  pushed  8tiU  further;  but  wherever  an  intelligent  third 
party  comes  in,  and  negligently  passes  the  poison  to  another, 
this  breaks  the  causal  connection,  and  makes  such  intervening 
negligence  the  juridical  cause." 

§  388.  A  more  difficult  question  arises  when  poison  intended  to 
kill  A.  is  voluntarily  taken  by  B.,  who  has  notice  that  the  drink 
is  suspected  to  be  poisonous.  Agnes  Gore,  in  an  old  case,^  was 
proved  to  have  mixed  poison  in  an  electuary,  of  which  her  hus- 
band and  her  father  and  another  took  part  and  fell  sick.  Martin, 
the  apothecary  who  had  made  the  electuary,  on  being  questioned 
about  it,  to  clear  himself  took  part  of  it  and  died.  On  this  evi- 
dence a  question  arose,  whether  Agnes  Gore  had  committed 
murder ;  and  the  doubt  was,  because  Martin,  of  his  own  will, 
without  invitation  or  procurement  of  any,  had  not  only  eaten  of 
the  electuary,  but  had,  by  stirring  it^  so  incorporated  the  poison 
with  the  electuary,  that  it  was  the  occasion  of  his  death.  The 
judges  resolved  that  the  prisoner  was  guilty  of  the  murder  of 

^  R.  V.  Webb,  1  M.  &  R.  405.  «  Thomas  o.  Winchester,  2  Selden, 

>  Wh.  on  Neg.  §  91.  897. 

*  Norton  v.  Sewall,  106  Mass.  143.  *  9  Co.  11 ;  1  Hale  P.  C.  50;  Plowd. 

Com.  574.     See  supra,  §  92. 
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§  389.]  CAUSAL  CONMSOTIOM.  [cHAP.  Xtt. 

Martin,  for  the  law  conjoins  the  murderous  intention  of  Agnes 
in  putting  the  poison  into  the  electuary  to  kill  her  husband,  with 
the  event  which  thence  ensued :  Quia  eventu*  eit  qui  ex  cau9a 
iequituvj  et  dieuntur  eventui  quia  ex  eatuis  eveniunt ;  and  the 
stirring  of  the  electuary  by  Martin,  without  putting  in  the 
poison  by  Agnes,  could  not  have  been  the  cause  of  his  death. 
If  Martin's  trying  the  electuary  was  a  natural  and  probable  se- 
quence of  the  prisoner's  conduct,  then  she  could  properly  have 
been  conyicted,  though  certainly  not  for  the  reason  given  by  the 
judges.  It  makes  no  matter,  however,  whether  this  sequence  be 
long  or  short.  Poison,  for  instance,  is  introduced  into  a  reservoir 
of  vfater.  The  reservoir  freezes,  and  remains  frozen  during  win- 
ter. In  the  spring  the  ice  melts,  and  the  water  flows  through 
«  series  of  channels  until  it  is  drank  by  a  child  who  is  killed. 
Here  there  is  a  continuous  natural  sequence  which,  however 
long,  presents  an  unbroken  chain.^ 

§  389.  Where  one  pereon  eonetraine  another  to  take  poimm.  — 
Suppose  A.,  in  exercise  of  a  m«ral  (as  distinguished  from  phys- 
ical) power  over  B.,  constrains  B.  to  take  poison,  whereof  B. 
dies,  is  A.  responsible  as  principal  in  B.'s  murder  ?  If  B.'s  free 
agency  is  at  the  time  extinguished  either  by  tei^or,  or  by  mental 
disease,  then  in  such  case  A.  is  principal  in  the  first  d^ree.^  If 
B.'s  free  agency  is  not  extinguished,  but  he  voluntarily  commits 
suicide,  then  A.,  under  the  English  common  law,  is  indictable  as 
principal  in  the  second  degree  to  B.'s  self-murder.^ 

1  iSee  more  fully  supra,  §  92.  *  See  Bupra. 

s  Blackburn  v.  State,  28  Ohio  St. 
146. 


CHAPTER  XIII. 


PROVOCATION  AND  HOT  BLOOD. 


Words  of  ra|>roach  no  adeqaato  provocation 
for  an  aesaalt  with  intent  to  kill,  f  893. 

From  what  in  such  cases  intent  to  kill  will 
be  inferred,  f  394. 

When  person  is  touched  with  apparent  inso- 
lence, then  provocation  reduces  degree, 
$898. 

Interchange  of  blows  indnced  by  insulting 
words,  f  899. 

A  slighter  provocation  extenuates  when  in- 
tent is  only  to  chastine,  §  400. 

Husband  in  hot  blood  killing  adulterer, 
guiltv  of  manslaughter,  §  407. 

Same  principle  to  be  extended  in  cases  of 
punishment,  when  in  hot  blood,  of  attacks 
on  the  chastity  of  persons  under  the  right- 
ful protection  of  defendant,  $  412. 

Killing  to  redress  a  public  wrong  is  murder, 
§418. 

A  bare  trespass  on  property  an  adequate 
provocation  in  cases  of  unintentional  kill- 
ing, but  otherwise  when  killing  is  inten- 
tional, $  414. 

Exercise  of  a  legal  right  no  just  provoca- 
tion, S  417. 

Spring-guns  Illegal  when  placed  on  spoto 
where  innocent  trespassers  may  wander, 
§418. 

IVespass  on  dwelling-house,  $  419. 

Killing  by  visitor  of  master  of  house  not 
murder  if  master  attempt  to  expel  visitor 
with  undue  force,  {  490. 

Killing  a  person  having  legal  right  to  enter 
room  is  murder,  §  4S1. 

A  blow  u  sufficient  provocation  when  parties 
aro  equal,  {  429. 


In  sudden  quarrels  immaterial  who  struck 
tiM  first  blow,  f  428. 

But  the  blow  must  have  been  apparentiy  fai- 
tended,  and  naturally  calculated  to  arouse 
the  passions,  •§  424. 

Where  there  is  a  disparity  in  strength  or 
weapons,  a  cool  and  deliberate  use  of  such 
disparity  to  kill  is  murder,  f  428. 

Provocation  in  such  case  must  be  immediate, 
§485. 

Qualification  when  the  intent  is  only  to  chas- 
tise, §  488. 

Where  mortal  blow  was  given  after  deceased 
was  disarmed  or  helpless,  offence  is  mur- 
der, f  487. 

And  so  where  attack  was  sought  by  person 
killing,  §  488. 

So  where  revenge  is  cruel  and  unusual, 
§489. 

Murder  to  kill  in  gratification  of  old  grudge, 
§440. 

But  continuance  of  old  grudge  not  to  be  ar- 
bitrarily presumed,  §  441. 

Malicious  killing  in  another's  quarrel  is 
murder ;  but  killing  in  hot  blood  is  man- 
slaughter, §  444. 

In  interference  by  friends,  hot  blood  exten- 
uates in  proportion  to  the  nearness  of  the 
relationship,  §  446. 

Restnint  or  coercion  is  adequate  provoca- 
tion, §  447. 

If  there  be  cooling  time,  provocation  does 
not  extenuate,  %  448. 

Question  of  cooling  time  is  for  jury,  §  449. 

Killing  in  duel  Is  murder,  §  468. 

And  this  extends  to  the  seconds,  §  467. 


§  898.  Wordi  of  reproiieh  no  adequate  provocation.  —  When 
the  eyidence  shows  an  intent  on  the  part  of  the  defendant  to  kill, 
no  words  of  reproach,  no  matter  how  grievous  soever,  are  provo- 
cation sufficient  to  free  the  party  killing  from  the  guilt  of  mur- 
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§  894.]  PROVOCATION  AND  HOT  BLOOD :  [CHAP.  XIII. 

der ;  nor  are  indecent  provoking  actions  or  gestures  expressive 
of  contempt  or  reproach  without  an  assault  upon  the  person.^ 

At  the  same  time  it  must  be  remembered  that  an  assault,  too 
slight  in  itself  to  be  a  sufficient  provocation,  may  become  such 
by  being  coupled  with  insulting  words.^ 

§  394.  From  what  in  9uch  casei  intent  to  kill  anil  be  inferred, 
—  Hereafter  will  be  generally  considered  the  circumstances  from 
which  an  intent  to  kill  may  be  inferred.'  So  far,  however,  as 
concerns  the  topic  immediately  before  us,  there  are  several  quali- 
fying considerations  which  deserve  distinctive  examination.  If 
A.  has  a  settled  intention  to  kill  B.,  provoking  words  or  gestures 
by  B.,  at  the  time  of  the  encounter,  are  irrelevant  to  the  issue. 
So  on  the  other  hand,  if  A.  has  no  such  prior  intention,  and  a 
fatal  blow  is  suddenly  struck  by  him,  with  a  weapon  he  has  im- 
mediately at  hand,  upon  some  stinging  insult,  then,  if  there  is 
nothing  to  prove  deliberation  on  his  part,  the  offence,  under  our 
American  statutes,  cannot  be  more  than  murder  in  the  second 
degree,  supposing  the  insult,  though  consisting  only  of  words  or 
gestures,  to  be  one  naturally  calculated  to  arouse  sudden  and  ve- 
hement passion.     Then,  once  more,  if,  upon  such  a  provocation, 

A.  gives  B.  a  blow  the  object  of  which  is  not  to  kill  or  grievously 
hurt,  but  only  to  chastise,  the  ordinary  effect  of  which  blow 
would  be  neither  death  nor  grievous  hurt,  then  the  offence,  should 

B.  die  from  this  blow,  would  be  but  manslaughter.  Then,  again, 
if  on  any  sudden  provocation  of  a  slight  nature  one  person  beat 
another  in  a  cruel  and  unusual  manner,  so  tiiat  he  dies,  it  is  mur- 
der by  express  malice,  though  the  person  so  beating  the  other 
did  not  intend  to  kill  him.^  Hence,  it  may  not  be  unsuitable 
at  this  place  to  notice  some  of  the  cases  in  which  this  question  of 

*  1  Hale  P.  C.  456;  Foster,  290;  State,  25  MissisB.  S88;  Williams  r. 

U.  S.  V.  Wiltberger,  8  Wash.  C.  C.  R.  State,  8  Heisk.  876;  People  v.  Butler, 

616  ;  U.  S.  ».  Travers,  per  Story,  J.,  «  Cal.  485  ;  State  v,  Shippey,  10  Min- 

2  Wheeler- s  C.  C.  604;  Com.  r.  York,  nes.  228;  Martin  v.  People,  80  Wise. 

9  Metcalf,  98;  R.  ».  Campbell,  4  Bos-  216 ;  Johnson  v.  State,  27  Texas,  758; 

ton  Law  Rep.  181;  Sute  v.  Tackett,  State  v.  Anderson,  4  Ney.  265;  Tay- 

1   Hawks,   210;   State  v.  Merrill,   2  lor  r.  State,  48  Ala.  180.    Secqualifi- 

Dever.  269;  Ray  v.  State.  15  Georgia,  cations  of  this  stated  in  R.  v.  Roth- 

223;  Malone  v.  State,  49   Ga.   210;  well,  12  Cox  C.  C.  146. 

Rapp  V.  Sute,  14  B.  Monroe,  614 ;  "  R.  »•  Smith,  4  F.  &  F.  1066. 

People  V.  FreeUnd,  6  Cal.  96;  State  *  See  infra,  §  671. 

o.  SUrr,  88  Musouri,  270;  Preston  o,  ^  1  Bast,  285. 
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CHAP.  Xni.]  WORDS  NO  EXTENUATION.  [§  897. 

intent,  when  the  provocation  consisted  only  of  words  or  gestures, 
has  been  scanned. 

§  895.  A  woman  called  a  man,  who  was  sitting  drinking  in  an 
alehouse,  *^  a  ion  of  a  whore^^  upon  which  the  man  took  up  a 
broom-staff,  and  at  a  distance  threw  it  at  her  and  killed  her ;  and 
it  was  propounded  to  the  judges  whether  this  was  murder  or 
manslaughter.  Two  questions  were  made:  1.  Whether  bare 
words,  or  words  of  this  nature,  would  amount  to  such  a  provoca- 
tion as  would  extenuate  the  fact  into  manslaughter ;  2.  Admit- 
ting that  they  would  not,  in  case  there  had  been  a  striking  with 
sudi  an  instrument  as  necessarily  would  have  caused  death,  as 
stabbing  with  a  sword  or  shooting  with  a  pistol ;  yet  whether 
this  striking,  so  unlikely  to  cause  death,  would  not  alter  the 
case.  The  judges  were  not  unanimous  upon  this  case ;  and  it 
was  advised  that  the  king  should  be  moved  to  pardon  the  of- 
fender ;  which  was  accordingly  done.^  No  doubt  the  case,  were  it 
now  to  be  adjudged,  would  be  held  one  of  manslaughter,  from  the 
comparatively  innocuous  character  of  the  instrument  used.  On 
the  other  hand,  where  a  husband,  being  scolded  by  his  wife, 
struck  her  with  a  pestle,  giving  her,  by  the  great  force  of  the 
blow,  a  wound  of  which  she  instantly  died,  this  was  properly 
held  murder.' 

§  396.  Where  a  boy  twelve  years  old,  who  had  been  in  the 
habit  of  going  to  a  cooper's  shop,  and  taking  away  chips,  was 
told  one  morning  by  the  cooper's  apprentice  not  to  come  again, 
he,  however,  went  again  in  the  afternoon,  and  the  apprentice 
spread  his  arms  out  to  prevent  his  reaching  the  spot  where  he 
usually  gathered  the  chips,  on  which  the  boy  started  off,  and  in 
passing  a  work  bench  took  up  a  whittle  (a  sharp  pointed  steel 
knife  with  a  long  handle)  and  threw  it  at  the  apprentice,  and  the 
blade  of  the  whittle  entered  his  body,  to  the  depth  of  four  inches, 
and  caused  his  death ;  the  jury  having  found  him  guilty  upon  an 
indictment  for  manslaughter ;  Hullock,  B.,  observed,  that  had  he 
been  indicted  for  murder,  the  evidence  would  have  sustained  the 
charge.' 

§  897.  A  charge,  ^^  that  although  in  general  mere  words  might 
not  be  sufficient  to  reduce  the  crime  of  murder  to  manslaughter, 
yet  the  jury  were  the  judges  whether  the  provocation,  if  more 

1  1  Hale,  455.  *  Langstaff's  case,  1  Lewin,  ]$:?. 

*  1  Rots,  on  Cr.  514. 
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^  899.]         PBOVOGATION  AND  BOT  BLOOD :      [CHAP.  ZID. 

than  by  mere  words,  was  sufficieiit/'  should  be  refused  as  calcu* 
htted  to  mislead  the  jury ;  because  it  leaves  them  to  infer  that 
mere  words  may  in  some  cases  thus  reduce  the  offence ;  because 
it  assumes  that  it  is  not  the  province  of  the  court,  but  of  the  jury, 
to  pass  upon  the  legal  sufficiency  of  the  provocation ;  because 
there  being  uncontradicted  evidence  of  express  malice,  no  degree 
of  provocation  could  extenuate  the  offence,  and  the  chai^  in  that 
view  of  the  case  was  inapplicable  to  the  fact.^  And  as  a  general 
rule  under  such  circumstances,  it  is  proper  to  instruct  the  jury 
that  they  must  take  into  consideration  the  weapon  used,  as  well 
as  the  degree  of  deliberation,  as  important  ingredients  in  the 
question  how  far  the  provocation  sufficed. 

§  898.  When  the  person  is  touched^  then  provocation  reduces 
degree.  —  The  moment,  however,  the  person  of  the  defendant  is 
touched  with  apparent  insolence,  then  the  provocation  is  one 
which,  ordinarily  speaking,  reduces  the^  offence  to  manslaughter* 
Thus  it  has-  been  held  that  if  A.  be  passing  along  the  street,  and 
B.  meeting  him  (there  being  a  convenient  distance  between  A. 
and  the  wall)  take  the  wall  of  him,  and  thereupon  A.  kill  B., 
this  is  murder  ;  but  if  B.  had  jostled  A.,  this  jostling,  if  made 
with  such  apparent  insolence  as  to  provoke  a  quarrel,  and  if 
hastily  resented  by  A.,  in  hot  blood,  reduces  the  grade  to  man- 
slaughter.* 

A  fortiori^  where  an  assault  is  made  with  violence  or  circum- 
stances of  indignity  upon  a  man's  person,  as  by  pulling  him  by 
the  nose,  and  the  party  so  assaulted  kills  the  aggressor,  the  crime 
will  be  reduced  to  manslaughter,  in  case  it  appears  that  the  as- 
sault was  resented  immediately,  and  the  aggressor  killed  in  the 
heat  of  blood,  the  furor  brevis^  occasioned  by  the  provocation. 
And  so  it  was  considered  that  where  A.  riding  on  the  road,  B. 
whipped  the  horse  of  A.  out  of  the  track,  and  then  A.  alighted 
and  killed  B.,  it  was  only  manslaughter.' 

§  899.  Interchange  of  blows  induced  by  insuUifig  words, — 
Though  words  of  slighting,  disdain,  or  contumely  will  not  of 
themselves  make  such  a  provocation  as  to  lessen  the  crime  into 
manslaughter ;  yet  it  seems  that  if  A.  give  indecent  language  to 
B.,  and  B.  thereupon  strike  A.,  but  not  mortally,  and  then  A. 
strike  B.  again,  and  then  B.  kill  A.,  that  this  is  but  manslaugfa- 

1  Felix  V.  The  Stote,  IS  Ala.  72.  *  Kel.  135 ;  1  Hale,  456. 

s  1  Hale,  455 ;  infra,  §  424. 
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ter.  The  stroke  by  A.  was  deemed  a  new  pioyocation,  and  the 
conflict  a  sndden  falling  out ;  and  on  those  grounds  the  killing 
was  considered  as  only  manslaughter.^ 

§  400.  A  slighter  provocation  extenuatei  when  intent  is  only  to 
chiMStise. — A  lai^  dass  of  cases  occur  in  practice  where  slight 
provocations,  as  has  been  already  incidentally  noticed,  have  been 
considered  as  extenuating  the  guilt  of  homicide,  upon  the  ground, 
that  the  conduct  of  the  party  killing  upon  such  proyocations 
might  fairly  be  attributed  to  an  intention  to  chastise,  rather  than 
to  a  cruel  and  implacable  malice.  But,  in  cases  of  this  kind,  it 
must  appear  that  the  punishment  was  not  urged  with  brutal  vio- 
lence, nor  greatly  disproportionate  to  the  offence  ;  and  the  instru- 
ment must  not  be  such  as,  from  its  nature,  was  likely  to  endanger 
life.'  Thus,  where  it  appeared  that  the  prisoner,  having  em- 
ployed her  step-daughter,  a  child  of  ten  years  old,  to  reel  some 
yam,  and  finding  some  of  the  skeins  knotted  threw  at  the  child 
a  four-legged  stool^  which  struck  her  on  the  right  side  of  the 
head  on  the  temple,  and  caused  her  death  soon  after  the  blow  so 
given  ;  and  it  was  also  shown  that  the  stool  was  of  sufficient  size 
and  weight  to  give  a  mortal  blow,  but  that  the  prisoner  did  not 
intend,  at  the  time  she  threw  the  stool,  to  kill  the  child ;  the  mat- 
ter was  considered  of  great  difficulty,  and  no  opinion  was  ever 
delivered  by  the  judges.  The  doubt  appears  to  have  been  prin- 
cipally upon  the  question,  whether  the  instrument  was  such  as 
would  probably,  at  the  given  distance,  have  occasioned  death  or 
great  bodily  harm.' 

One  Freeman,  a  soldier,  was  in  a  public  house  drinking,  and 
asked  a  girl  who  was  sitting  there  to  drink  with  him ;  upon 
which  one  Ann  Simpson,  with  whom  he  had  cohabited,  seized 
his  pot,  abused  him  very  much,  and  threw  down  his  beer.  Free- 
man then  caught  the  pot  from  her  and  struck  her  twice  on  the 
head  with  it ;  the  blood  gushed  out,  and  she  was  taken  to  a  hos- 
pital where  the  wound  was  examined,  and  did  not  appear  dan- 
gerous, being  about  a  quarter  of  an  inch  deep  ;  but  it  produced 
an  erysipelas  which  caused  an  inflammation  of  the  brain,  and  the 
woman  died.     The  witness,  who  saw  the  blows,  did  not  think  the 

1  1  Hale,  455  ;  infra,  §  428.  v.  Roberts,  Ibid.  S49 ;  Com.  v.  Green, 

<  Fost.  291;  4    Black.   Com.  200 ;     1  Ashmead,  289. 
Stote  tr.  Tackett,  1  Hawks,  210  ;  State        *  Hazel's  case,   1   Leach,   868;   1 

East  P.  C.  286. 
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prisoner  intended  to  do  the  woman  any  grieroos  bodily  harm. 
Gibbs,  C  B.,  told  the  jury  that  if  the  diseaae  wfaidi  cansed  the 
death  ori^nated  from  the  woond,  it  was  the  same  as  if  the  would 
had  caosed  the  death ;  that  the  primary  cause  was  to  be  consid- 
ered; that  the  aggravation,  though  not  constitating  a  provoca- 
tion which  would  extenuate  the  giving  a  deadly  blow,  would  pal- 
liate the  giving  a  moderate  blow ;  and  he  left  it  to  the  jury 
whether  those  blows  were  of  a  character  likely  to  cause  d^Uh. 
The  jury  finding  in  the  negative,  the  defendant  was  convicted  of 
manslaughter  only.^ 

§  401.  On  an  indictment  for  wounding  with  a  tin  can,  with 
which  the  prisoner  had  struck  the  prosecutor  four  times  on  the 
head,  Alderson,  B.,  directed  the  jury  to  consider :  ^  Whether 
the  instrument  employed  was,  in  its  ordinary  use,  likely  to  cause 
death  ;  or,  though  an  instrument  unlikely  under  ordinary  circum- 
stances to  cause  death,  whether  it  was  used  in  such  an  extraor- 
dinary manner  as  to  make  it  likely  to  cause  death,  either  by  con- 
tinued blows  or  otherwise  ?  A  tin  can,  in  its  ordinary  use,  was 
not  likely  to  clause  death  or  grievous  bodily  harm;  but  if  the 
prisoner  struck  the  prosecutor  repeated  blows  on  the  head  with 
it,  you  will  say,  whether  he  did  this  merely  to  hurt  the  prosecu- 
tor, and  give  him  pain,  as  by  giving  him  a  black  eye  or  bloody 
nose,  or  whether  he  did  it  to  do  him  some  substantial  grievous 
bodily  harm.  When  a  deadly  weapon,  such  as  a  knife,  a  sword, 
or  gun,  is  used,  the  intent  of  the  party  is  manifest;  but  where  an 
instrument  like  the  present  is  used,  you  must  consider  whether 
the  mode  in  which  it  was  used  satisfactorily  shows  that  the  pris- 
oner intended  to  inflict  some  serious  or  grievous  bodily  harm  with 
it."  a 

Where  the  prisoner,  who  was  a  butcher,  had  employed  a  boy 
to  tend  some  sheep,  which  were  penned,  who  negligently  suf- 
fered some  of  the  sheep  to  escape  through  the  hurdles,  upon 
which  the  prisoner,  seeing  the  sheep  get  through,  ran  towards  the 
boy,  and  taking  up  a  stake  that  was  lying  on  the  ground  threw 
it  at  him,  and  with  it  hit  the  boy  on  the  head,  and  fractured  his 
skull,  of  which  fracture  he  soon  afterwards  died :  Nares,  J.,  told 
the  jury  to  coiisider  whether  the  stake,  which,  lying  on  the 
ground,  was  the  first  thing  the  prisoner  saw  in  the  heat  of  his 

1  R.  r.  Freeman,  1  RasB.  on  Cr.  &        <  B.  v.  Hewlett,  7  C.  &  P.  S74. 
M.  518. 
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passion  was,  or  was  not,  under  the  circumstances,  and  in  the  par- 
ticular situation,  an  improper  instrument  for  the  purpose  of  cor- 
recting the  negligence  of  the  boy ;  and  that  if  they  thought  the 
stake  was  an  improper  instrument,  they  should  further  consider 
whether  it  was  probable  that  it  was  used  with  an  intent  to  kill ; 
if  they  thought  it  was,  that  they  must  find  the  prisoner  guilty  of 
murder ;  but,  on  the  contrary,  if  they  were  persu^uled  that  it  was 
not  done  with  an  intent  to  kill,  that  the  crime  would  then  amount 
at  most  to  manslaughter.     The  jury  found  it  manslaughter.^ 

§  402.  So,  in  the  case  already  noticed  where  a  man,  who  was 
sitting  drinking  in  an  alehouse,  being  called  by  a  woman  '^  a  son 
of  a  whore,"  took  up  a  broomstaff  and  threw  it  at  her  from  a 
distance,  and  killed  her.  In  this  case,  as  will  be  remembered, 
a  pardon  was  advised ;  and  the  doubt  appears  to  have  arisen 
npon  the  ground,  that  the  instrument  was  not  such  as  could 
probably,  at  the  given  distance,  have  occasioned  death  or  great 
bodily  harm.^ 

§  403.  A  master  having  struck  his  servant,  who  was  a  lad, 
with  one  of  his  clogs,  because  he  had  not  cleaned  them,  it  was 
held  to  be  only  manslaughter,  because  the  master  could  not,  from 
the  size  of  the  instrument  he  had  made  use  of,  have  had  any  in- 
tention to  take  away  the  boy's  life.^ 

§  404.  The  keeper  of  a  park^  finding  a  boy  stealing  wood  in 
his  master's  ground,  tied  him  to  a  horse's  tail  and  beat  him,  upon 
which  the  horse  running  away,  the  boy  was  killed.  It  was*  said, 
that  if  the  chastisement  had  been  more  moderate,  it  had  been 
but  manslaughter  ;^  but  on  the  evidence,  the  offence  was  murder, 
since  death,  through  a  process  so  cruel  and  dangerous,  was  ground 
from  which  malice  could  be  inferred.^ 

§  405.  Where  A.,  finding  a  trespasser  on  his  land,  in  the  first 
transport  of  his  passion  beat  him,  and  unluckily  happened  to  kill 
him,  it  was  holden  to  be  manslaughter ;  but  it  must  be  under- 
stood that  he  beat  him,  not  with  a  mischievous  intention,  but 
merely  to  chastise  for  the  trespass,  and  to  deter  him  from  com- 
mitting it  again.^ 

1  Wigg's  case,  1  Leach,  87S.  Hale,  484 ;  1  Eaiit  P.  C.  c.  6,  s.  22,  p. 

s  1  Hale,  466,  456.  289. 

*  Tamer's  case.  Comb.  407;  1  Ld.  *  See  infra,  §  489. 

Raym.  148 ;  2  Sid.  1498.  «  Fost  291 ;  1  Hale,  478. 
^  Hallaway's  case,  Cro.  Car.  181;  1 
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§  406.  The  prisoner's  son  having  fought  with  another  boy  and 
been  beaten,  ran  home  to  his  father  all  bldbdy,  and  the  father 
presently  took  a  cudgel,  ran  three  quarters  of  a  mile,  and  struck 
the  other  boy  upon  the  head,  upon  which  he  died.  The  case  was 
held  to  be  manslaughter,  on  the  ostensible  ground  of  hot  blood, 
but  the  authority  is  only  supportable  on  the  ground  that  the  ac- 
cident happened  by  a  single  stroke  given  in  heat  of  blood,  with  a 
cudgel,  not  likely  to  destroy,  and  that  death  did  not  immediately 
ensue.^  Yet  such  a  palliation  would  not  be  allowed  if  the  pun- 
ishment was  deliberately  crueL^  And  hence  in  Virginia,  where  a 
man  who  had  whipped  a  boy  very  severely  was  the  next  day 
killed  by  the  boy's  father,  who  fell  on  him  and  beat  him  violently, 
cruelly,  and  continuously  with  lus  fists,  the  killing  was  held  mur- 
der.* 

§  407.  Hiisband  in  hot  blood  killing  adulterer^  guilty  of  manr 
slaughter.  —  Whether  a  homicide  committed  by  a  man  smarting 
under  a  sense  of  dishonor  is  murder  or  manslaughter,  depends 
upon  the  question  whether  the  killing  was  in  the  first  transport 
of  passion  or  not.  In  the  latter  case  the  offence  is  murder ;  in 
the  former,  manslaughter.  Thus,  where  a  man  finds  another  in 
the  act  of  adultery  with  his  wife,  and  kills  him  or  her^  in  the  first 
transport  of  passion,  he  is  only  guilty  of  manslaughter,  and  that 
of  a  nature  entitled  to  the  lowest  degree  of  punishment,^  for  the 
provocation  is  grievous,  such  as  the  law  reasonably  concludes 
cannot  be  borne  in  the  first  transport  of  passion.  But  it  has  been 
already  shown  that  the  killing  of  an  adulterer  deliberately,  and 
upon  revenge,  would  be  murder.^  And  evidence  of  the  adultery  is 


^  Bowleg's  case,  1  Hale,  458 ;  Fost. 
294,  295.    See  comments,  infra,  §  439. 
s  Infra,  §  489. 

*  Com.  V.  McWhirt,  8  Grat  594. 

*  Pearson's  case,  2  Liew.  216. 

*  Manning's  case,  1  Yentr.  212; 
Baym.  212;  People  v.  Horton,  4  Mich. 
83 ;  Stote  v.  John,  8  Ired.  880 ;  State 
V.  Samuel,  8  Jones  (N.  C.)  Law,  74; 
State  V.  Neville,  6  Jones  (N.  C.)  Law, 
433;  Maher  v.  People,  10  Mich.  212; 
Com.  V.  Whitler,  2  Brewst.  888.  See 
People  V,  Cole,  Cent.  Law  J.  July  80, 
1874. 

*  1  Bussell  on  Crimes,  525;  B.  v. 
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Fisher,  8  Car.  &  P.  182  ;  State  v. 
Holme,  54  Mo.  158 ;  State  o.  Samuel, 
8  Jones  (N.  C.)  Law,  74;  State  v. 
Avery,  64  N.  C.  608.  "  When  a  hus- 
band only  hears  of  the  adultery  of  his 
wife,  no  matter  how  well  authenticated 
the  information  may  be,  or  how  much 
credence  he  may  give  the  informer, 
and  kills  either  the  wife  or  her  para- 
mour, he  does  it  not  upon  present 
provocation,  but  for  a  past  wrong  —  a 
grievous  one  indeed ;  but  it  is  evident 
he  kills  for  revenge.  Let  it  be  con- 
sidered how  it  would  be  if  the  law 
were  otherwise.    How  remote  or  re- 


CHAP.  Xni.]  ADULTEBY.  [§  409. 

only  admissible  when  the  time  of  the  husband's  discovery  of  it  is 
brought  so  near  to  the  homicide  as  not  to  allow  space  for  cooling.^. 

§  408.  It  was  therefore  rightly  held  by  the  supreme  court  of 
Indiana,  in  1871,  that  it  is  incompetent  for  the  defendant  to 
prove  that  for  a  long  time  he  had  been  cognizant  of  the  adul- 
terous intercourse  of  his  wife  with  the  deceased.^  '^  If/*  said  the 
court,  ^^  he  had  been  thus  for  a  long  time  apprised  of  her  guilt 
in  that  respect,  there  had  been  an  abundance  of  time  for  the 
ebullition  of  passion  which  might  be  supposed  to  arise  on  being 

first  apprised  of  the  fact,  to  subside It  is  sufficient  to  say 

that  if  the  facts  offered  to  be  proven  were  established,  they  would 
in  no  way  excuse  or  mitigate  the  offence."  '  It  is,  however,  ad* 
missible  for  the  defendant  to  prove  a  conspiracy  of  late  date  to 
carry  off  the  defendant's  wife,  which  had  only  come  to  defend- 
ant's notice  immediately  before  the  homicide,  the  deceased  being 
concerned  in  the  conspiracy.^ 

§  409.  In  a  case  tried  before  Mr.  Baron  Rolfe,  in  1848,  it  ap- 
peared that  the  prisoner,  who  was  a  soldier  in  the  14th  R^- 
ment  of  Foot,  was  cohabiting  with  the  deceased,  and  that  on  the 
26th  of  May,  the  prisoner  being  confined  to  the  barracks  at  New- 
port for  drunkenness,  the  deceased  came  to  him  and  asked  him 
for  money,  when  he  gave  her  half  a  crown.  Immediately  after 
this  the  prisoner  watched  the  deceased,  and  saw  her  go  to  the 
canteen  of  the  barracks,  and  there  drink  with  another  soldier 
named  Dogherty,  upon  which  the  prisoner  went  to  his  room  in 
the  barracks,  and  having  got  a  cartridge  from  a  pouch  and 
loaded  his  musket  he  went  to  the  barrack  yard,  and  there  meet- 
cent  must  the  offence  be?  How  long  an  alleged  rape,  or  an  attempt  to  com- 
or  how  far  may  the  husband  pursue  mit  a  rape  on  a  wife  at  a  past  time ; 
the  offender?  If  it  happen  that  he  and  this  case  furnishes  a  forcible  il- 
be  the  deluded  victim  of  an  lago,  and,  lustration  of  the  extreme  hazard  of 
aftor  all,  that  he  has  a  chaste  wife,  extenuating  the  offence  of  taking  the 
how  is  it  to  be  then  ?  These  inquiries  life  of  a  fellow-man  upon  informa- 
snggest  the  impossibility  of  acting  on  tion.''  Ruffin,  C.  J.,  State  v,  Keyille, 
any  rule  but  that  of  the  common  law,  6  Jones  (N.  C.)  Law,  48S,  434. 
without  danger  of  imbruing  men's  ^  Biggs  v.  State,  29  Geor.  726. 
hands  in  innocent  blood,  and  certainly  *  Sawyer  v.  State,  85  Ind.  80 
of  encouraging  proud,  heady  men  to    (1871). 

slay  others  for  vengeance,  instead  of        *  See  also  State  v.  Samuel,  8  Jones 
bringing  them  to  trial  and  punish-  ■  N.  C.  74 ;  State  v.  John,  8  Ired.  330. 
ment  by  law.    It  is  obvious  that  these        ^  Cheek  v.  State,  85  Ind.  492. 
obtenrations  apply  with  equal  force  to 
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ing  the  deceased,  he  shot  her,  and  she  instantly  died.     It  was 
not  quite  clear  oii  the  evidence  whether  the  prisoner  loaded  the 
musket  immediately  after  he  took  the  cartridge  from  his  pouch, 
or  whether  he  left  the  room  and  returned  to  it  after  taking  the 
cartridge,  and  before  loading  the  musket.     Keating,  for  the  pris- 
oner, in  addressing  the  jury  submitted  that  these  facts  did  not 
necessarily  lead  to  the  conclusion  that  the  prisoner  had  com- 
mitted the  act  with  malice  aforethought,  but  that  the  jury 
might  be  justified  in  convicting  the  prisoner  of  the  crime  of 
manslaughter  only.     The  prisoner  was,  no  doubt,  strongly  at- 
tached to  the  unfortunate  woman  whose  life  had  been  sacrificed, 
and  the  whole  case  might  be  summed  up  in  a  few  words.     It 
was  the  result  of  a  strong  feeling  of  affection,  not  the  less  strong 
because  illicit,  excited  to  jealousy,  goaded  to  frenzy,  and  ter- 
minating in  crime.     But  in  the  prisoner's  conduct  there  was  no 
trace  of  that  premeditation,  that  malice  aforethought,  as  the  law 
aptly  expressed  it,  which  was  the  characteristic  of  murder ;  and 
therefore  he  trusted  that  the  jury  would  acquit  the  prisoner  of 
the  crime  of  wilful  murder,  and  find  him  g^ty  of  manslaughter 
only.     Rolfe,  B.  (in  summing  up) :  ^^  It  is  perfectly  true  that 
the  unlawful  taking  away  of  life  may  amount  to  the  crime  of 
murder  or  the  crime  of  manslaughter ;  but  with  respect  to  the 
circumstances  which  reduce  the  crime  of  murder  to  that  of  man- 
slaughter I  shall  make  a  few  observations,  differing,  as  I  do  en- 
tirely, from  the  observations  of  the  prisoner's  counsel.     Primd 
fade^  when  any  man  takes  away  the  life  of  another,  the  law 
presumes  that  he  did  it  of  malice  aforethought,  unless  there  be 
evidence  to  show  the  contrary.     Such  are  the  cases  where  there 
has  been  a  quarrel,  a  fight,  or  dispute,  and  in  the  violence  of 
such  quarrel,  fight,  or  dispute  death  has  ensued.     Undoubtedly 
we  find  other  cases  stated,  and  among  them  the  case  of  adultery. 
It  is  said  that  if  a  man  were  to  find  his  wife  in  the  act  of  com- 
mitting adultery,  and  kill  her,  that  would  be  only  manslaughter, 
because  he  would  be  supposed  to  be  acting  under  an  impulse  so 
violent  that  he  could  not  resist  it.     But  I  state  it  to  you  with- 
out the  least  fear  or  doubt,  that  to  take  away  the  life  of  a 
woman,  even  your  own  wife,  because  you  suspect  that  she  has 
been  engaged  in  some  illicit  intrigue,  would  be  murder :  however 
strongly  you  may  suspect  it,  it  would  most  unquestionably  be 
murder ;  and  if  I  were  to  direct  you,  or  you  were  to  find  other- 
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wise,  I  am  bound  to  tell  you,  either  I  or  you  would  be  grieyously 
swerving  from  our  duty.  I  state  that  without  the  least  shadow 
of  doubt.  We  must  not  shut  our  eyes  to  the  truth."  [The  judge 
here  stated  the  facts  as  proved,  observing  that  he  thought  it  very 
immaterial  as  to  the  length  of  time  that  elapsed  between  the 
time  when  the  prisoner  saw  the  deceased  and  Dogherty  to- 
gether, and  the  time  when  he  fired  the  shot,  and  equally  little 
material  whether  the  prisoner  took  the  cartridge  out  of  the 
pouch  at  the  same  time  when  he  loaded  the  musket,  or  left  the 
room  between  the  one  and  the  other,  and  concluded]  :  ^^  In  point 
of  law  there  is  nothing  here  to  reduce  the  crime  of  murder  to  the 
crime  of  manslaughter.  The  only  suggestion  is,  that  the  pris- 
oner did  it  because  he  had  conceived  a  jealousy  of  the  woman ; 
even  if  that  was  so,  it  would  not  reduce  the  crime  to  man- 
slaughter." ^ 

§  410.  In  a  famous  case  tried  in  Philadelphia,  in  1816,  the  de- 
ceased, after  being  married  for  some  years,  left  the  country  ;  and 
A.,  his  wife,  not  hearing  from  him  for  two  years,  married  the 
defendant,  acting  under  a  Pennsylvania  statute,  which  provided 
that  persons  so  marrying  should  not  be  indictable  for  adultery, 
although,  as  it  was  afterwards  held,  the  second  marriage  was  not 
in  other  respects  valid.  The  deceased  returned,  after  a  lapse  of 
a  year  from  the  seccmd  marriage,  and  found  A.  living  with  the 
defendant,  upon  which  a  quarrel  arose,  which  was  partially  com- 
posed, but  which  ended  in  the  defendant  deliberately  shooting 
the  deceased  at  the  house  of  A.  This  was  held  murder  in  the 
first  degree.^  , 

But  the  propriety  of  this  ruling  has  since  been  gravely  ques- 
tioned, on  the  ground  that  Judge  Rush,  who  presided,  charged 
that  no  prior  intention  to  kill  was  necessary  to  murder  in  the 
first  degree.^  Another  ground  for  exception  is,  that  as  the  de- 
fendant acted  under  legal  advice  (mistaken  though  it  was)  that 
his  marriage  was  valid,  and  that  as  he  therefore,  according  to  his 
own  view,  was  at  the  time  of  the  conflict  maintaining  his  own 
rights  in  his  own  house,  the  malice  necessary  to  constitute  mur- 
der in  the  first  degree  was  not  imputable  to  him. 

1  R.  V.  Kelly,  2  Car.  &  Kir.  SU.        *  See  comments  of  Ch.  J.  Agnew, 
So  also  State  v.  Holme,  64  Mo.  1A3.        in  Jones  v.  Com.,  given  infra,  §  684. 

*  Com.  P.  Smith,  7  Smith's  Law, 
App.  2 ;  Wheeler  C.  C.  80. 
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§  411.  A  husband  suspecting  his  wife  of  an  adulterous  inter- 
course with  A.,  employed  B.  to  watch  them.  While  so  employed 
B.  killed  A.  It  was  held,  that  testimony  that  A.  had  committed 
adultery  with  the  wife  was  not  releyant  in  the  trial  of  B.  for  the 
murder  of  A.,  whatever  might  have  been  the  law  if  the  husband 
had  killed  him.^ 

§  412.  Same  principle  to  be  extended  to  easei  of  punishment^ 
when  in  hot  bloody  of  aUache  on  the  chastity  of  persons  under  ike 
rightful  protection  of  the  defendant.  —  A  man  cannot,  indeed, 
thus  avenge  the  adultery  of  his  paramour,^  for  the  connection  is 
not  merely  unauthorized  by  law  but  in  defiance  of  law.  But 
where  there  is  a  legal  right  and  natural  duty  to  protect,  there 
an  assault  on  the  chastity  of  the  ward  (using  this  term  in  its 
largest  sense)  will  be  a  sufficient  provocation  to  make  hot  blood 
thus  caused  an  element  which  will  reduce  the  grade  to  manslaugh- 
ter. That  this  is  the  law  when  a  father  is  incensed  at  an  unnat- 
ural offence  attempted  on  his  son,  and  acts  in  hot  blood,  is 
conceded.^  There  is  no  sound  reason  why  a  similar  allowance 
should  not  be  made  for  a  father's  or  a  brotiier*s  indignation  at  a 
sexual  outrage  attempted  on  a  daughter  or  a  sister.  To  impose 
a  severer  rule  would  be  a  departure  from  the  analogies  of  the 
law,  and  would  bring  the  court  in  conflict  not  only  with  the  jury, 
who  under  such  circumstances  never  would  convict  of  murder, 
but  with  the  common  sense  of  the  community.  Supposing  the 
injury  to  female  chastity  to  be  avenged  in  hot  blood  by  a  brother, 
^  father,  or  other  person  having  a  right  to  protect  the  person 
injured,  the  offence  is  but  manslaughter.^ 

^  People  V.  Horton,  4  Mich,  67.  the  law  of  England,  and  the  Moham- 

'  Parker  v.  State,  81  Texas,  182.  medan  law  are  also  indulgent  to  homi- 

*  R.  V.  Fisher,  8  C.  &  P.  182.  cide  committed  under  such  circum- 

^  See  infra,  §  589.     See  on  this  stances.    We  must  own  that  we  can 

point  remarks  of  Blackburn,  J.,  infra,  see  no  reason  for  making  a  distinction 

§  446 ;  and  also  the  following  remarks  between  this  provocation  and  many 

by  Lord  Macaulay,  in  his  Report  on  the  other  provocations  of  the  same  kind. 

Indian  Penal  Code:  —  We  cannot  consent  to  lay  it  down  as 

"  One  outrage  which  wounds  only  an  universal  rule  that  in  all  cases  this 

the  honor  and  the  affections  is  admit-  provocation  shall  be  considered  as  an 

ted  by  Mr.  Livingston  to  be  an  ade-  adequate  provocation.    Circumstances 

quate  provocation.    '  A  discovery  of  may  easily  be  conceived  which  would 

Uie  wife  of  the  accused  in  the  act  of  satisfy  a  court  that  a  husband  had  in 

adultery  with  the  person  killed  is  an  such  a  case  acted  from  no  feeling  of 

adequate  cause.'    The  law  of  France,  wounded  honor  or  a£fection,  but  from 
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§  418»  Killing  to  redress  a  public  wrong  is  murder.  —  Per- 
sons laboring  under  a  sense  of  wrongs,  public  or  private,  real  or 
supposed,  must  apply  to  the  law  for  redress.  If  there  is  oppor- 
tunity to  apply  for  such  redress,  he  who  supposes  himself  ag- 
grieved is  g^lty  of  a  criminal  offence  if  he  undertakes  to  inflict 
violent  punishment ;  and  he  is  guilty  of  murder  if  he  deliberately 
and  coolly  kills  the  person  by  whom  he  supposes  himself  ag- 
grieved.^ In  the  highest  of  all  injuries,  that  of  adultery,  this,  as 
we  have  just  seen,  is  the  law ;  and  a  fortiori  must  this  rule  be 
applied  in  cases  of  injuries  less  crushing.  That  such  grievances 
exist  constitutes  a  defence  that  will  not,  as  a  bar  to  the  indict- 
ment, be  received  by  the  court.  Thus  on  an  indictment  against 
a  convict  for  the  homicide  of  his  keeper,  evidence  was  properly 
held,  by  the  supreme  court  of  Connecticut,  in  1870,  to  be  in- 
^  admissible  for  the  purpose  of  showing  that  the  food  supplied  by 
the  deceased  to  the  defendant  was  tainted  and  unwholesome.^ 

So  a  supposed  public  grievance  will  not  excuse  a  riot  under- 
taken for  its  removal ;  ^  though,  as  has  been  seen,  the  excitement 
and  tumult  produced  by  a  movement  of  this  class  may  be  put  in 
evidence  for  the  purpose  of  showing  such  a  confusion  of  mind  as 

mere  bmlality  of  nature,  or  from  dis-  her  brother,  her  husband,  or  her  lorer. 
appointed    cupidity.      On  the  other  Such  an  assault  might  have  no  ten- 
hand,  we  conceive    that   there    are  dency  to  cause  pain  or  danger;  yet 
many  cases  in  which  as  much  indul-  history  tells  us  what  effects  haye  fol- 
gence  is  due  to  the  excited  feelings  of  lowed  from  such  assaults.     Such  an 
a  father  or  brother  as  to  tnose  of  a  assault  produced  the  Sicilian  Vespersf 
hnsband.    That  a  worthless,  unfaith-  Such  an  assault  called  forth  the  mem- 
fal,  and  tyrannical  hnsband  should  be  orable  blow  of  Wat  Tyler, 
guilty  only  of  manslaughter  for  killing        **  It  is  difficult  to  conceive  any  class 
the  paramour  of  his  wife,  and  that  an  of  cases  in  which  the  intemperance  of 
affectionate  and  high-spirited  brother  anger  ought  to  be  treated  with  greater 
should  be  guilty  of  murder  for  killing,  lenity.     So  far,  indeed,  should  we  be 
in  a  paroxysm  of  rage,  the  seducer  of  from  ranking  a  man  who  acted  like 
his  sister,  appears  to  us  inconsistent  Tyler  with  murderers,  that  we  con- 
and  unreasonable.  ceive  that  a  judge  would  exercise  a 
**  There  is  another  class  of  provoca-  sound  discretion  in  sentencing  such  a 
tions  which  Mr.  Livingston  does  not  man  to  the  lowest  punishment  fixed  by 
allow  to  be  adequate  in  law,  but  which  the  law  for  manslaughter." 
have  been,  and  while  human  nature        '  See  supra,  §  204. 
remains  unaltered,  will  be,  adequate        '  State  v.  Wilson,  38  Connect.  126. 
in  fact  to  produce  the  most  tremen-  See  also  Territory  v.  Drennan,  1  Mon- 
dous  effects.   Suppose  a  person  to  take  tana,  41. 
indecent  liberties  with  a  modest  fe-        *  Supra,  §  200-804. 
male,  in  the  presence  of  her  father, 
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preyented  ihe  participants  from  entertaining  a  deliberate  design 
to  take  life.^ 

§  414.  A  bare  tre$pM%  on  property  an  adequate  provoeation^ 
in  cases  of  unintentional  killing^  hit  otherwise  when  killing  is 
intentional*  —  A  bare  trespass  against  the  property  of  another, 
not  his  dwelling-house,  is  not  a  sufficient  provocation  to  warrant 
the  owner  in  using  a  deadly  weapon  in  its  defence,  and  if  he 
do,  and  with  it  kill  the  trespasser,  it  will  be  murder,  and  this, 
though  killing  were  actually  necessary  to  prevent  the  trespass.' 
On  the  other  hand,  if  the  object  of  the  violence  is  to  drive  off 
the  trespasser,  or  even  to  chastise  him,  and  no  blows  likely  to 
produce  grievous  bodily  harm  are  inflicted,  the  offence,  if  death 
ensue,  is  but  manslaughter.  Thus  in  an  old  case,  A.  finding  a 
trespasser  on  his  land,  in  the  first  transport  of  his  passion  beat 
him,  and  unluckily  happened  to  kill  him  ;  this  was  holden  to  be^ 
manslaughter.  To  extenuate  the  offence,  in  such  case,  however, 
it  must  be  shown  that  the  intention  was  not  to  take  life,  but 
merely  to  chastise  for  the  trespass,  and  deter  the  offender  from 
repeating  the  like,  and  it  must  so  appear.  For  if  A.  had  knocked 
out  the  brains  of  the  deceased  with  a  bill  or  hedge-stake,  or  had 
given  him  an  outrageous  beating  with  an  ordinary  cudgel,  beyond 
the  bounds  of  a  sudden  resentment,  whereof  he  had  died,  it  would 
have  been  murder.^ 

So  in  a  case  already  noticed,  where  a  parker,  finding  a  boy 
stealing  wood  in  his  master*!^  ground,  bound  him  to  his  horse's 
tail  and  beat  him.  The  horse  ran  away,  and  dragged  the  boy 
on  the  ground  till  his  shoulder  was  broken,  whereof  he  died. 
The  killing  was  ruled  murder,  it  being  held  to  be  not  only  an 
illegal,  but^  a  deliberate  and  dangerous  act ;  the  correction  was 
excessive,  and  savored  of  cruelty.  But  if  the  chastisement  had 
been  more  moderate,  it  had  been  but  manslaughter.  For  it  was 
argued  that  between  persons  nearly  connected  together  by  civil 
or  natural  ties,  the  law  admits  the  force  of  a  provocation  done  to 
one  to  be  felt  by  the  other ;  and,  therefore,  i.f  in  such  cases  the 
owner  or  master  himself  had  caught  the  trespasser  and  beat  him 

^  See  supra,  §  190.  Ala.  688;  State  v.  Shippey,  10  Minn. 

s  R.  V.  Scally,  1  C.  &  P.  819 ;  Com.  223. 

V,  Drew,  4  Mass.  891;  State  v.  Mor-  •  Fost  291 ;  1  Hale,  478;  Hawk.  c. 

gan,  8  Iredell,  186 ;  M'Daniel  v.  State,  81,  s.  84 ;  Kel.  188. 
8  S.  &  M.  401;  Oliyer  v.  State,  17 
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[§  418. 


in  such  a  manner  as  showed  a  desire  only  to  chastise  and  prevent 
a  repetition  of  the  ofiEence,  but  had  unfortunately  and  against  his 
intent  killed  him,  it  would  only  have  been  manslaughter.^ 

§  415.  Where  a  person,  whose  pocket  had  been  picked,  en- 
couraged by  a  concourse  of  people,  threw  the  pickpocket  into  an 
adjoining  pond,  in  order  to  avenge  the  theft,  by  ducking  him,  but 
without  any  apparent  intention  to  take  away  his  life,  and  the 
pickpocket  was  drowned,  it  was  ruled  to  be  only  manslaughter ; 
for  though  this  mode  of  punishment  is  highly  unjustifiable  and 
illegal,  yet  the  law  respects  the  infirmities  and  imbecilities  of 
human  nature,  where  certain  provocations  are  given." 

§  416.  The  defendant,  having  been  greatly  annoyed  by  per- 
sons trespassing  upon  his  farm,  repeatedly  gave  notice  that  he 
would  shoot  any  one  who  did  so,  and  at  length  discharged  a  pistol 
at  a  person,  who  was  trespassing,  and  wounded  him  in  the  thigh, 
which  led  to  erysipelas,  and  the  man  died ;  being  indicted  for 
murder,  the  defendant  was  found  guilty  and  executed.^ 

§  417.  JSxercise  of  a  legal  right  no  just  provocation. — It  should 
be  remembered  that  the  mere  exercise  of  a  legal  right>  no  matter 
how  offensive,  is  no  such  provocation  as  lowers  the  grade  of  homi- 
cide.* 

§  418.  Spring-guns  illegal  when  placed  on  spots  where  innocent 
trespassers  may  wander.  —  A  landowner  has  no  right  to  plant  in 
it  spring-guns  by  which  ordinary  trespassers  may  be  wounded, 
and  if  he  does  so,  and  death  ensues,  he  is  responsible  for  the 
consequences.'^  His  civil  liability  for  injuries  thus  inflicted  may 
be  appealed  to  as  illustrating  the  position  here  laid  down.  That 
such  liability  exists,  cannot  be  questioned.  Hence,  in  an  English 
case,®  the  defendant  for  the  protection  of  his  property,  some  of 


^  Hallaway'fl  case,  Cro.  Car.  181; 
1  Hale,  434,  473  ;  infra,  §  425-439. 

>  Fray's  case,  1  Hawk.  o.  81,  s.  42; 
Post.  292. 

•  R.©.  Price,  7  C.  &  P.  178. 

^  See  State  v.  Craton,  6  Ired.  164 ; 
State  V.  Lawry,  4  Nev.  161 ;  R.  v. 
Longden,  B.  &  R.  C.  C.  228. 

*  Infra,  §  558;  State  v.  Moore,  81 
Conn.  479;  Barnes  v.  Ward,  9  C.  B. 
892,  420;  In  re  Williams  v.  Groucott, 
4  B.  8c  S.  149,  157 ;  Binks  v.  South 
Yorkshire  R.  C.  8  B.  &  S.  244 ;  Honn- 


sell  V.  Smyih,  7  C.  B.  N.  S.  781;  Hard- 
castle  v.  South  Yorkshire  R.  C.  4  H.  & 
N.  67.  With  Barnes  v.  Ward,  supra, 
compare  Stone  v,  Jackson,  16  C.  B. 
199 ;  Holmes  p.  North  Eastern  R.  C. 
L.  R.  4  Ex.  254 ;  Indermaur  v.  Dames, 
L.  R.  1  C.  P.  274;  R.  R.  v.  Stout,  17 
Wall.  667. 

«  Bird  V.  Holbrook,  Bing.  628,  cited 
1  Q.  B.  87 ;  Wooton  v.  Dawkins,  2  C. 
B.  N.  S.  412.  See  also  Judgm., 
Mayor  of  Colchester  v.  Brooks.  7  Q.  B. 
839. 

829 


§  419.]         PBOYOCATION  AND  HOT  BLOOD :      [OHAP.  XUI. 

which  had  been  stolen,  set  a  spring-gan,  without  notice,  in  a 
walled  garden,  at  a  distance  from  his  house,  and  the  plaintiff,  who 
climbed  over  the  wall  in  pursuit  of  a  stray  fowl,  having  been 
shot,  and  seriously  injured,  the  defendant  was  held  liable  in  dam- 
ages.^    It  is  true,  that  in  a  subsequent  case,  as  is  noticed  else- 
where, this  decision  is  doubted,  because  it  proceeded  on  the 
ground,  that  setting  spring-guns  without  notice  was,  indepen- 
dently of  the  statute  then  in  force,  an  unlawful  act ;  but  it  was 
likewise  remarked  that,  although  the  correctness  of  such  a  prop- 
osition might  perhaps  be  questioned,  yet  if  it  were  sound,  the 
above  ruling  was  correct.^    It  is  clear  that  no  man  has  a  right 
to  place  on  his  land  any  instruments  the  effect  of  which  may 
be  to  injure  persons  merely  straying  on  such  land.   If  such  weaj^ 
ons  are  erected  inconsiderately,  the  killing  of  a  mere  heedless 
trespaaser  on  an  open  country  is  manslaughter;  if  the  weapons 
are  erected  maliciously,  the  offence  is  murder.     But  if  the  weap- 
ons are  erected  at  the  door  of  a  place  where  valuables  are  kept, 
and  to  which  in  the  ordinary  course  of  things  none  but  a  burglar 
would  penetrate,  then  the  killing  is  excusable.^ 

§  4119.  TrcBpazB  on  dwelling-hauBe.  —  The  law  of  self-defence, 
in  this  respect,  is  discussed  in  future  sections  ;,^  at  present  we  may 
state  the  following  propositions :  — 

1.  For  the  master  of  a  house  to  kill,  in  cool  blood,  a  person 
seeking  entrance  into  a  house,  is  murder,  unless  the  person  kill- 
ing, according  to  his  own  lights,  honestly,  and  without  negU- 
gence,  believes  that  the  person  entering  the  house  is  attempting 
to'  perpetrate  a  felony,  and  that  killing  is  the  only  way  to  prevent 
the  felony ;  in  which  case  there  should  be  an  acquittal. 

2.  For  the  master  of  a  house  to  kill,  in  hot  blood,  a  person 
forcing  his  way  into  the  house,  is  manslaughter,  unless  the  person 
killing,  according  to  his  own  lights,  honestly  believes  that  the 
person  entering  the  house  is  seeking  to  perpetrate  a  felony,  and 
that  killing  is  the  only  way  to  prevent  the  felony ;  in  which  case 
there  should  be  an  acquittal. 

3.  When  a  person  in  danger  of  his  life  takes  refuge  in  his  own 

^  Bird  V.  Holbrook,  4  Bing.  628.  action  for  killing  plaintiff's  dog  by  a 

'  Judgm.,  Jordin  v.  Crump,  8  M.  &  spike  placed  on  defendant's  land  for 

W.   789,  where  the  court  agree    in  the  preservation  of  his  game. 

opinion  with  Gibbs,  C.  J.,  in  Deane  v.  *  See  infra,  §  568. 

Clayton,  7  Taunt.  489,  which  was  an  «  See  infra,  §  552-3. 
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hoose,  then,  the  attack  being  unlawful,  he  is  excused  in  taking 
his  assailant's  life ;  and  he  may  assemble  his  friends  for  the  same 
purpose,  who  stand,  as  to  this  defence,  in  the  same  position  as 
himself.^ 
§  420.   Exiling  of  master  of  house.  —  As  a  man  has  a  right  to 

^  As  aathority  for  these  points,  see  Lord  Hale  says :  *'  A.  is  in  posses- 

infra,  §  552,  553,  and  Com.  v,  Clarke,  sion  of  the  hoase  of  B.    B.  endeavors 

2  Mete.  28  ;  State  v,  Martin,  SO  Wise,  to  enter  upon  him.     A.  can  neither 

216;  McCoy  v.  State,  3  £ng.  (Ark.)  justify  the  assault  or  the  beating  of 

451 ;  State  v.  Boss,  2  Dutcher,  226 ;  B.,  for  B.  had  the  right  of  entry  into 

People  V.  Caryl>.8  Parker  C.  B.  234 ;  the  house  ;  but  if  A.  be  in  possession 

Greffchia  v.  People,  53  111.  295 ;  Har-  of  a  house,  and  B.,  as  a  trespasser, 

rington  v.  People,  45  Barb.  262;  State  enter  without  title  upon  him,  A.  may 

v.  Patterson,  45  Vt.  308 ;  State  v.  Laz-  not  beat  him,  but  may  quietly  lay 

aras,  1  Const.  C.  R.  34  ;  Territory  v.  hands  upon  him  to  put  him  out,  and 

Drennan,  1  Mont.  41 ;  Pond  v.  People,  if  B.  resists  and  assaults  A.,  then  A. 

S   Mich.    150;    Patten  v.  People,  18  may  justify  the  beating  of  him  as  of 

Mich.  314  ;  Carroll  v.  State,  28  Ala.  his  own  assault.     But  if  A.  kills  him 

28 ;  Lyon  v.  State,  22  Ga.  397;  Hin-  in  defence  of  his  house,  it  is  neither 

ton  V.  State,  24  Tex.  454;  and  infra,  justifiable  nor  within  the  privilege  se 

§  540  et  seq-    See  also  an  article  in  defendendo,  for  he  entered  as  a  tres- 

Albany  Law  J.  for  October  14,  1874.  passer,  and,  therefore,  it  is,  at  least. 

The  resolution  of  the  judges  in  Se-  common  manslaughter,"  and  he  cites 

mayne's  case,  5  Coke,  91,  was  :  "  That  Harcourt*s  case  in   support  of  this, 

the  house  of  every  one  is  to  him  as  his  who,  "  being  in  possession  of  a  house, 

castle  and  fortress,  as  well  for  his  de-  A,  endeavored  to  enter,  and  shot  an 

fence  against  injury  and  violence,  as  arrow  at  those  who  have  entered,  and 

for  his  repose ;  and  although  the  life  of  killed  one  of  the  company,  which  was 

a  man  is  a  thing  precious  and  favored  ruled  manslaughter,  and  not  se  defen- 

in  law,  so  that  although  a  man  kills  dendot  because  there  was  no  danger  to 

another  in  his  defence,  or  kills  one  per  his  life  from  those  without"    1  Hale's 

m/artuny  without  any  intent,  yet  it  is  P.  C.  485-6. 

felony,  and  in  such  case  he  shall  forfeit  Hawkins  says :  "  Neither  can  a  man 

his  goods  and  chattels,  for  the  great  re-  justify  the  killing  of  another  in  defence 

gard  which  the  law  has  to  a  man's  life ;  of  his  house  or  goods,  or  even  of  his  per- 

but  if  thieves  come  to  a  man's  house  son,  from  a  bare  private  trespass,  and, 

to  rob  him,  or  murder,  and  the  owner  therefore,  he  that  kills  another  who, 

or  his  servants  kill  any  of  the  thieves  claiming  a  title  to  hi^  house,  attempts 

in  defence  of  himself  and  liis  house,  to  enter  it  by  force,  and  shoots  at  it, 

it  is  not  felony,  and  he  shall  lose  or  that  breaks  open  his  windows  in 

nothing  and  therewith  agree.     So  it  order  to  arrest  him,  or  that  persists  in 

was  held  in  H.  7,  39,  every  one  may  breaking  his  hedges  after  he  was  for- 

assemble  his  friends  and  neighbors  to  bidden,  is  guilty  of  manslaughter." 

defend  his  house   against  violence ;  Hawkins,  83.     Cited  from  Albany  L. 

and  the  reason  of  all  this  is,  because  J.,  ut  suprti,  and  see  fully  infra,  §  552. 
Domtu  sua  cuique  e$t  iutissimwn  refu' 
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§  423.]  PROVOCATION  AND  HOT   BLOOD :        ^     [CHAP.  Ifll. 

order  another  to  leaVe  his  house,  bat  has  no  right  to  put  him  out 
by  force  until  gentle  means  fail ;  if  he  attempt  to  use  yiolence 
in  the  onset  and  is  slain,  it  will  not  be  murder  in  the  slayer,  if 
there  is  no  previous  malice.^ 

§  421.  Killing  a  person  having  a  l€gcd  right  to  the  use  of  a 
room  is  murder.  —  If  A.  stands  with  a  weapon  in  the  doorway 
of  a  room,  wrongfully  to  prevent  B.  from  leaving  it,  and  others 
from  entering,  and  C.  who  has  a  right  to  the  room  struggles  with 
A.  to  get  his  weapon  from  him,  upon  which  D.,  a  comrade  of  A., 
stabs  C,  this  is  murder  in  D.  if  C.  dies.^ 

§  422.  Where  the  parties  are  equals  a  blow  is  sufficient  provoca- 
tion, —  Any  assault,  in  general,  made  with  violence  or  circum- 
stances of  indignity  upon  a  man's  person,  by  one  not  greatly  his 
inferior  in  strength,  if  it  be  resented  immediately  by  the  death 
of  the  aggressor,  and  it  appear  that  the  party  acted  in  the  heat 
of  blood  upon  that  provocation,  will  reduce  the  crime  to  man- 
slaughter.^ 

§  423.  In  sudden  quarrels^  immaterial  who  struck  the  first 
blow.  —  In  a  sudden  and  equal  quarrel,  when  both  parties  strike 
in  the  heat  of  blood,  it  is  immaterial  by  whom  the  first  blow  is 
struck.^  Thus,  if  A.  uses  provoking  language  or  behavior  to- 
wards B.,  and  B.  strikes  him,  upon  which  a  combat  ensues,  in 
which  A.  is  killed,  this  is  holden  to  be  manslaughter  ;  for  it  was 
a  sudden  affray,  and  they  fought  upon  equal  terms  ;  and  in  such 
combats,  upon  sudden  quarrels,  it  matters  not  who  gave  the  first 
blow.^ 

The  deceased,  who  was  a  French  prisoner,  had  stolen  a  to- 
bacco-box from  one  of  a  party  of  French  prisoners  who  were 
gaming,  and  was  chastised  by  some  of  the  party  for  his  conduct, 
and  a  clamor  was  raised  against  him.  As  he  passed  the  prisoner, 
who  was  sitting  at  a  table  and  much  intoxicated,  the  prisoner  got 
up,  and  with  great  force  pushed  the  deceased  backwards  upon 
the.  ground.  The  deceased  got  up  again  and  struck  the  prisoner 
two  or,  three  blows  with  his  doubled  fist  in  the  face,  and  one  blow 

1  McCoy  V.  State,  S  English  (Ark.),  Snow,  1  Leach  C.  C.  151 ;  R.  v.  Ran- 

451 ;  Hinton  v.  State,  ?4  Tex.  454;  kin,  B.  &  R.  C.  C.43;  Allen  v.  Sute, 

Lyon  V.  State,  22  6a.  899.  5  Yerger,  48S  ;  supra,  §  S95,  and  cases 

'  R.  v.  Longden,  R.  &  R.  C.  C.  228.  hereafter  cited. 

•  R.  V.  Thomas,  7  C.  &  P.  817  ;  R.  «  Supra,  §  899. 

V.  Taylor,  2  Lew.  C.  C.  217  ;  R.  v.  *  Fost.  295 ;  1  Hale,  456. 
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CHAP.  XIU.]      *  BLOWS :   DISPARITY.  [§  425. 

in  the  eye  ;  upon  which  the  prisoner  pushed  the  deceased  back- 
wards again  in  the  same  manner,  and  gave  him,  as  he  lay  on  his 
back  upon  the  ground,  two  or  three  stamps  with  great  force  with 
his  right  foot  on  the  stomach  and  belly ;  and  afterwards,  when 
the  deceased  arose  on  his  seat  and  was  sitting,  gave  him  a  strong 
kick  in  the  face ;  the  blood  came  out  of  the  mouth  and  nose  of 
the  deceased,  and  he  fell  backwards,  and  died  on  the  next  day. 
The  stamps  upon  the  stomach  and  belly  were  the  cause  of  his 
death.  The  prisoner  was  convicted  of  murder,  on  the  ground 
that  the  violence  which  caused  the  death  was  not  excused  by 
the  heat  of  blood ;  but  the  learned  judge  by  whom  the  prisoner 
was  tried,  thinking  that  the  case  required  further  consideration, 
reserved  it  for  that  purpose,  and  the  judges  were  of  opinion  that 
it  was  only  a  case  of  manslaughter.^ 

§  424.  BiU  the  {usault  mtut  have  been  apparently  intended^ 
and  naturally  calculated  to  arouse  the  pasnone.  —  An  uninten- 
tional and  trivial  assault  is  no  palliation.  Thus,  in  a  case  in 
South  Carolina,  where  it  was  argued  by  the  defendant's  counsel 
that  the  passions  of  the  defendant  were  excited  by  an  unintended 
jostle  of  the  prisoner  or  his  wife  by  the  deceased,  the  position 
was  said  to  be  equally  unsupported  by  proof,  and  unavailing  if 
true.  ^'  In  a  city  like  Charleston,  whei'e  many  persons  are  con- 
stantly passing  until  a  late  hour  of  the  night,  the  accidental  im- 
pinging of  one  upon  another  in  the  dark  would  not  authorize 
such  a  murderous  attack  upon  him.  Such  an  act  of  itself 
would  be  a  sure  indication  of  a  depraved  and  wicked  heart, 
void  of  all  social  duty,  and  fatally  bent  on  mischief."  ^ 

§  425.  Where  there  is  a  disparity  in  strength  or  weapons^  a  cool  ^ 
and  deliberate  use  of  such  disparity  to  hill  is  murder.  —  Though 
an  assault  made  with  violence  or  circumstances  of  indignity  upon 
a  man's  person,  and  resented  immediately  by  the  party  acting* 
in  the  heat  of  blood  upon  that  provocation,  and  killing  the  ag- 
gressor, will  reduce  the  crime  to  manslaughter,  yet  it  must  by 
no  means  be  understood  that  the  crime  will  be  so  extenuated  by 
any  trivial  provocation  which  in  point  of  law  may  amount  to  an 
assault ;  nor  in  all  cases  even  by  a  blow.^  Violent  acts  of  re- 
sentment, bearing  no  proportion  to  the  provocation  or  insult, 

1  R.  V.  Ayes,  R.  &  R.  166.  •  R.  v.  Lynch,  5  C.  &  P.  824. 

s  Stole  r.  Tooky,  2  Rice's  Digest, 
104.     See  supra,  §  398. 
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§  427.]         PROVOCATION  AND  HOT  BLOOD :    '  [CHAP.  XIIL 

particalarly  where  there  is  a  decided  preponderance  of  strength 
on  the  part  of  the  party  killing,  are  barbarous,  proceeding  rather 
from  brutal  malignity  than  human  frailty ;  and  barbarity  will 
often  imply  malice.^ 

The  same  remark  applies  to  the  case  already  cited,  where  the 
keeper  of  a  park,  findii^  a  boy  stealing  wood  in  his  master's 
ground,  tied  him  to  a  horse's  tail  and  beat  him,  upon  which  the 
horse  running  away,  the  boy  was  killed ;  the  case  being  held 
mUrder.* 

§  426.  There  being  an  affray  in  the  street,  one  Stedman,  a 
foot  soldier,  ran  hastily  towards  the  combatants.  A  woman,  see- 
ing him  run  in  that  manner,  cried  out,  ^^  You  will  not  murder 
the  man,  will  you  ?  "  Stedman  replied,  ^'  What  is  that  to  you, 
you  bitch?  "  The  woman  thereupon  gave  him  a  box  on  the  ear, 
and  Stedman  struck  her  on  the  breast  with  the  pommel  of  his 
sword.  The  woman  then  fled ;  and  Stedman,  pursuing  her, 
stabbed  her  in  the  back.  It  seemed  to  Holt,  C.  J.,  that  this  was 
murder^  a  single  box  on  the  ear  from  a  woman  not  being  a  stu- 
dent provocation  to  kill  in  such  a  manner^  after  Stedman  had 
given  her  a  blow  in  return  for  the  box  on  the  ear ;  and  it  was 
proposed  to  have  the  matter  found  specially ;  but  it  afterwards 
appearing,  in  the  progress  of  the  trial,  that  the  woman  struck 
the  soldier  in  the  face  with  an  iron  patten,  and  drew  a  great  deal 
of  blood,  it  was  holden  clearly  to  be  no  more  than  manslaughter. 
The  smart  of  the  man's  wound,  and  the  effusion  of  blood,  might 
possibly  have  kept  his  indignation  boiling  to  the  moment  of  the 
attack.^ 

But  even  on  this  evidence,  as  it  thus  stands,  the  case  has,  been 
very  much  doubted.  Thus,  in  Pennsylvania,  Gibson,  C.  J.,  said  : 
'*  If  a  man  should  kill  a  woman  or  a  child  for  a  slight  blow,  the 
provocation  would  be  no  justification ;  and  I  very  much  question 
whether  any  blow  inflicted  by  a  wife  on  a  husband  would  bring 
the  killing  of  her  below  murder.  Under  this  view  of  the  law  I 
have  always  doubted  Stedman's  case."  ^ 

§  427.  Much  doubt,  also,  has  been  expressed,  as  we  have  al- 
ready seen,  as  to  the  following  case :  Mr.  Lutterel,  being  ar- 
rested for  a  small  debt,  prevailed  on  one  of  the  officers  to  go 
with  him  to  his  lodgings,  while  the  other  was  sent  to  fetch  the 

^  Keates's  case,  Comb.  40S.  *  Stedman's  case,  Fost  292. 

*  Supra,  §  414.  «  Com.  v.  Hosier,  4  Barr,  268. 
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attorney's  bill,  in  order,  as  Lutterel  pretended,  to  have  the  debt 
and  costs  paid.  Words  arose  at  the  lodgings  about  civility  money ^ 
which  Lutterel  refused  to  give ;  and  he  went  up-stairs,  pretend- 
ing to  fetch  money  for  the  payment  of  the  debt  and  costs,  leav- 
ing the  officer  below.  He  soon  returned  with  a  brace  of  loaded 
pistols  in  his  bosom ;  which,  at  the  importunity  of  his  servant, 
he  laid  down  upon  the  table,  saying :  '*  He  did  not  intend  to 
hurt  the  officers ;  but  he  would  not  be  ill-used."  The  officer 
who  had  been  sent  for  the  attorney's  bill  soon  returned  to  his 
companion  at  the  lodgings ;  and  words  of  anger  arising,  Lutterel 
struck  one  of  the  officers  on  the  face  with  a  walking-cane,  and 
drew  a  little  blood.  Whereupon  both  of  them  fell  u{k)n  him : 
one  stabbed  him  in  nine  places,  he  all  the  while  on  the  ground 
begging  for  mercy,  and  unable  to  resist  them  ;  and  one  of  them 
fired  one  of  the  pistols  at  him  while  on  the  ground,  and  gave  him 
his  death  wound.  And  this  is  reported  to  have  been  holden  man- 
slaughter by  reason  of  the  first  assault  with  a  cane.^  Mr.  Justice 
Foster,  viewing  the  case  as  thus  reported,  is  surprised  ^^  that  all 
these  circumstances  of  aggravation,  —  two  to  one,  he  helpless 
and  on  the  ground,  begging  for  mercy,  stabbed  in  nine  places, 
and  then  dispatched  with  a  pistol,  —  that  all  these  circumstances, 
plain  indications  of  a  deadly  revenge  or  diabolical  fury,  should 
not  outweigh  a  slight  stroke  with  a  cane."  The  case,  however, 
is  explained  by  the  fact,  heretofore  noticed,  that  Lutterel  was 
killed  when  resisting  an  arrest.^ 

§  428.  Where  a  disparity  exists  as  to  means  of  attack  and  de- 
fence, the  party  who  takes  life  by  means  of  such  disparity  can- 
not defend  himself  on  the  ground  of  provocation  if  unfair  ad- 
vantage was  taken,  or  if  the  weapon  was  used  otherwise  than  in 
sudden  passion.^  Thus  if  B.,  in  a  case  cited  in  a  preceding  sec- 
tion, had  drawn  his  sword,  and  made  a  pass  at  A.,  the  sword 
of  A.  being  then  undrawn,  and  thereupon  A.  had  drawn,  and 
a  combat  had  ensued,  in  which  A.  had  been  killed ;  this  would 
have  been  murder,  inasmuch  as  B.,  by  making  the  pass,  his 
adversary's  sword  being  undrawn,  showed  that  he  sought  his 
blood.  And  A.'s  endeavor  to  defend  himself,  which  he  had  a 
right  to  do,  will  not  excuse  B. ;  but  if  B.  had  first  drawn,  and 
forborne  till  his  adversary  had  drawn  too,  it  had  been  no  more 

1  R.  V.  Tranter,  1  Stnu  49;  lupra,  §        >  Supra,  §  212. 
212.  •  State  v.  Hildreth,  9  Iredell,  429. 
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than  manslanghter,'  yet  if,  on  any  sudden  quarrel,  blows  pasB 
without  any  intention  to  kill  or  injure  another  materially,  and  in 
the  course  of  the  scuffle,  after  the  parties  are  heated  by  the  con- 
test, one  kill  the  other  with  a  deadly  weapon,  it  will  only  amount 
to  manslaughter.^    The  following  cases  were  upon  this  point. 

The  prisoner,  whose  name  was  William  Snow,  and  who  was 
a  shoemaker,  lived  in  the  same  neighborhood  as  the  deceased, 
and  at  no  great  distance  from  him.  On  the  afternoon  of  the 
day  mentioned  in  the  indictment,  the  prisoner,  very  much  intox- 
icated by  liquor,  passed  accidentally  by  the  house  of  the  de- 
ceased's mother,  while  the  deceased  was  thatching  an  adjacent 
bam.  They  entered  into  conversation ;  but  on  the  prisoner's 
abusing  the  mother  and  sister  of  the  deceased,  very  high  words 
arose  on  both  sides,  and  they  placed  themselves  in  a  posture  to 
fight.  The  mother  of  the  deceased,  hearing  them  quarrel,  came 
out  of  her  house,  threw  water  over  the  prisoner,  hit  him  in  the 
face  with  her  hand,  and  prevented  them  from  boxing.  The  pris- 
oner went  into  his  own  house,  and  in  a  few  minutes  came  out 
again,  and  sat  himself  down  upon  a  bench  before  his  garden  gate, 
at  a  small  distance  from  the  door  of  his  house,  with  a  shoemaker's 
knife  in  his  hand,  ^th  which  he  was  cutting  the  heel  of  a  shoe. 
The  deceased  having  finished  his  thatching,  was  returning,  in 
his  way  home,  by  the  prisoner's  house  ;  and  on  passing  the  pris- 
oner, as  he  sat  on  the  bench,  the  deceased  called  out  to  him, 
^^  Are  not  you  an  aggravating  rascal  ?  "  The  prisoner  replied : 
"  What  will  you  be,  when  you  are  got  from  your  master's  feet  ?  " 
On  which  the  deceased  seized  the  prisoner  by  the  collar,  and 
dragging  him  off  the  bench,  they  both  rolled  down  into  the  cart- 
way. While  they  were  struggling  and  fighting,  the  prisoner  un- 
derneath, and  the  deceased  upon  him,  the  deceased  cried  out, 
"  You  rogue,  what  do  you  do  with  that  knife  in  your  hand  ?  " 
and  made  an  attempt  to  secure  it ;  but  the  prisoner  kept  striking 
about  with  one  hand,  and  held  the  deceased  so  hard  with  the 
other  hand,  that  the  deceased  could  not  disengage  himself.  He 
made,  however,  a  vigorous  effort,  and  by  that  means  drew  the 
prisoner  from  the  ground  ;  and  during  this  struggle  the  prisoner 
g^ve  a  blow,  on  which  the  deceased  immediately  exclaimed, 
^^  The  rogue  has  stabbed  me  to  the  heart ;  I  am  a  dead  man ;  " 

1  1  Hawk.  P.  C.  c.  81,  s.  28;  Post.        >  1  East  P.  C.  c.  6,  8.  26,  p.  248. 
296. 
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and  expired.  Upon  inspection,  it  appeared  that  he  had  received 
three  wounds:  one  very  small,  on  the  right  breast ;  another  on 
the  left  thigh,  two  inches  deep,  and  half  an  inch  wide ;  and  the 
mortal  wound  on  the  left  breast.  After  much  consideration,  the 
judges  determined  that  the  offence  was  only  manslaughter.^ 

§  429.  Mr.  East  tells  us  that  the  judges  thought  in  this  case 
that  there  was  not  sufficient  evidence  that  the  prisoner  lay  in  wait 
for  the  deceased,  with  a  malicious  design  to  provoke  him,  and  un- 
der that  color,  to  revenge  bis  former  quarrel,  by  stabbing  him, 
which  would  have  made  it  murder.  On  the  contrary,  he  had 
composed  himself  to  work  at  his  own  door,  in  a  summer's  even- 
ing ;  and  when  the  deceased  passed  by,  neither  provoked  him  by 
word  nor  gesture.  The  deceased  began  first  by  ill  language,  and 
afterwards  by  collaring  and  dragging  him  from  his  seat,  and  roll- 
ing him  in  the  road.  The  knife  was  used  openly  before  the  de- 
ceased came  by,  and  not  concealed  from  the  bystanders ;  though 
the  deceased  in  his  passion  did  not  perceive  it  till  they  were  both 
down.  And  though  the  prisoner  was  not  justifiable  in  using  such 
a  weapon  on  such  an  occasion,  yet  it  being  already  in  his  hand, 
and  the  attack  upon  him  very  violent  and  sudden,  the  judges 
thought  that  the  offence  only  amounted  to  manslaughter ;  and 
the  prisoner  was  recommended  for  a  pardon,^ 

§  430.  Upon  an  indictment  for  maliciously  cutting,  it  appeared 
that  the  prisoner  had  cut  the  prosecutor  in  a  fight  that  took  place 
between  them,  but  no  instrument  was  seen  either  before  or  at 
the  time  in  the  prisoner's  hands.  Bayley,  J. :  ^*  When  persons 
fight  on  fair  terms,  and  merely  with  fists,  where  life  is  not  likely 
to  be  at  hazard,  and  the  blows  passing  between  them  are  not 
likely  to  cause  death,  if  death  ensues,  it  is  manslaughter ;  and  if 
persons  nteet  originally  on  fair  terms,  and  after  an  interval,  blows 
having  been  given,  a  party  draws  in  the  heat  of  blood  a  deadly 
instrument,  and  inflicts  a  deadly  injury,  it  is  manslaughter  only. 
But  if  a  party  enters  into  a  contest  dangerously  armed,  and  fights 
under  an  unfair  advantage,  though  muttel  blows  pass,  it  is  not 
manslaughter,  but  murder.  If  you  are  of  opinion  that  the  pris- 
oner entered  into  the  contest,  being  unduly  armed  with  an  instru- 
ment calculated  to  produce  the  effects  charged  in  the  indictment, 
and  with  the  instrument  ready  in  his  hand,  in  order  that  he  might 

1  R.  p.  Snow,  1  Leach,  151.  *  Ibid. 
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resort  to  it  with  any  of  the  alleged  intents,  then  he  is  guilty. 
For  if  death  had  enstied  it  would  have  been  murder."  ^ 

§  431.  Iff  after  an  interchange  of  blows  on  equal  terms,  one 
of  the  parties,  on  a  sudden,  and  without  any  such  intention  at 
the  commencement  of  the  affray,  snatches  up  a  deadly  weapon  and 
kills  the  other  party  with  it,  such  killing  will  be  only  manslaugh- 
ter.^   But  if  a  party,  under  color  of  fighting  upon  equal  terms, 
uses  from  the  beginning  of  the  contest  a  deadly  weapon  without 
the  knowledge  of  the  other  party,  and  kills  the  other  party  with 
such  weapon ;  or  if  at  the  beginning  of  the  contest  he  prepares 
a  deadly  weapon,  so  as  to  have  the  power  of  using  it  in  some 
part  of  the  contest,  and  uses  it  accordingly  in  the  course  of  the 
combat,  and  kills  the  other  party  with  the  weapon  ;  the  killing 
in  both  these  cases  will  be  murder.    The  prisoner  and  Levy  quar- 
relled and  went  out  to  fight.     After  two  rounds,  whicJh  occupied 
little  more  than  two  minutes.  Levy  was  foutid  to  be  stabbed  in  a 
great  many  places  ;  and  of  one  of  those  stabs  he  almost  instantly 
died.     It  appeared  that  nobody  could  have  stabbed  him  but  the 
prisoner,  who  had  a  clasped  knife  before  the  affray.     Bayley,  J., 
told  the  jury,  that  if  the  prisoner  used  the  knife  priyately  from 
the  beginning,  or  if  before  they  began  to  fight  he  placed  the 
knife  so  that  he  might  use  it  during  the  affray,  and  used  it  ac- 
cordingly, it  was  murder ;  but  that  if  he  took  to  the  knife  after 
the  fight  began,  and  without  having  placed  it  to  be  ready  during 
the  affray,  it  was  only  manslaughter.     The  jury  found  the  pris- 
oner guilty  of  murder.^ 

§  432.  John  Taylor,  a  Scotch  soldier,  and  two  other  Scotchmen 
were  drinking  together  in  an  alehouse,  when  some  serrants  to 
the  owner  of  the  house,  who  were  also  drinking  in  another  box, 
abused  the  Scotch  nation,  and  used  several  provoking  expressions 
towards  Taylor  and  his  company,  on  which  Taylor  struck  one  of 
the  servants  with  a  small  rattan  cane,  not  bigger  than  a  man*s 
little  finger,  and  another  of  the  Scotohmen  struck  the  same  ser- 
vant with  his  fist :  the  servant  who  was  struck  went  out  of  the 
room  into  the  yard,  to  fetch  his  fellow-servants  to  turn  Taylor 
and  his  company  out  of  the  room ;  and  in  the  mean  time,  an 

<  Whiteley'B  case,  1  Lew.  178.  State  v.  Ramsay,  6  Jones  N.  C.  195  ; 

*  B.  v.  Anderson,  1  Russ.  C.  &  M.     Preston  v.  State,  26  Missis.  888. 
781 ;  R.  V.  Kessal,  1  C.  &  P.  487;        *  R.  v.  Anderson,  1  Rasa,  on  Cr. 

781. 
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altercation  ensued  between  Taylor  and  the  deceased,  who  was 
the  owner  of  the  house,  but  not  the  occupier,  and  who  had  come 
into  the  room  after  the  servant  went  into  the  yard.  He  insisted 
that  Taylor  should  pay  for  his  liquor,  and  go  out  of  the  house ; 
and  Taylor,  after  some  further  altercation,  was  going  away,  when 
the  deceased  laid  hold  of  him  by  the  collar,  and  said,  '^  he  should 
not  go  away  till  he  had  paid  for  the  liquor ; "  and  then  threw 
him  down  against  a  settle.  Taylor  then  paid  for  the  liquor; 
whereupon  the  deceased  kid  hold  of  him  again  by  the  collar,  and 
shoved  him  out  of  the  room  into  the  passage ;  and  Taylor  then 
said,  ^'  he  did  not  mind  killing  an  Englishman  more  than  eating 
a  mess  of  crowdy."  The  servant,  who  had  been  originally  struck 
with  the  cane,  then  came  and  assisted  the  deceased,  who  haid  hold 
of  Taylor's  collar ;  and  together  they  violently  pushed  him  out 
of  the  door  of  the  alehouse ;  whereupon  Taylor  instantly  turned 
round,  drew  his  sword,  and  gave  the  deceased  the  mortal  wound. 
This  was  adjudged  manslaughter.^ 

§  483.  The  prisoner,  who  had  shortly  before  been  discharged 
from  the  Coldstream  Guards,  went  to  a  public  house  in  company 
with  his  brother  and  another  person ;  there  were  two  more  sol- 
diers in  the  house,  and  the  deceased  was  sitting  with  them  ;  a  dis- 
pute arose  about  paying  the  reckoning,  and  a  fight  took  place 
between  the  prisoner  and  one  Burrows ;  in  the  scuffle  B.  fell  down 
by  the  fireplace  on  his  knees,  and  the  deceased  jumped  over  the 
table  and  struck  the  prisoner ;  the  deceased  was  turned  out  by 
the  landlord,  but  admitted  again  in  about  ten  minutes,  and  the 
parties  all' remained  drinking  together  after  that  for  a  quarter  of 
an  hour,  when  the  prisoner  and  his  brother  went  out ;  the  de- 
ceased remained  about  a  quarter  of  an  hour  after  the  prisoner 
and  then  left ;  the  prisoner  and  the  deceased  were  both  in  liquor ; 
the  deceased  tried  to  get  out  directly  after  the  prisoner  left,  but 
was  detained  by  the  persons  in  the  room ;  as  soon  as  they  let 
him  go  he  jumped  over  the  table,  and  went  out  of  the  house, 
saying  as  he  went,  that  if  he  caught  them  he  would  serve  them 
out :  the  deceased  was  a  person  who  boasted  of  his  powers  as  a 
fighter ;  the  deceased  followed  the  prisoner  and  his  brother  into 
a  mews  not  far  from  the  public  house  where  they  had  been  drink- 
ing ;  and  a  witness  who  lived  near  stated  that  he  heard  a  noise^ 
and  went  to  the  door  of  his  house,  and  then  heard  a  bayonet  fall 
1  S.  V.  Taylor,  b  Burr.  2793;   1  Hawk.  c.  31,  s.  89. 
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on  the  groandf  and  on  going  out  heard  one  Croft  crying  out 
^'  Police,  police  ;  a  man  is  stabbed !  '*  and  on  going  up  found  the 
deceased  lying  on  the  ground  wounded.  Croft  stated  that  he  was 
near  and  heard  voices,  which  induced  him  to  run  towards  a  bar, 
and  when  within  a  yard  of  the  bar  he  heard  a  blow  like  the  blow 
of  a  fist ;  this  was  followed  by  other  blows  ;  after  the  blows  he 
heard  a  voice  say,  ^'  Take  that ! "  and  in  half  a  minute  the  same 
voice  said,  ^^  He  has  stabbed  me  !*'  the  deceased  then  ran  towards 
him,  and  said,  ^^  I  am  stabbed  I "  and  soon  fell  on  the  ground ; 
the  prisoner  was  soon  afterwards  taken  into  custody,  and  was 
then  bleeding  at  the  nose  ;  the  prisoner  had  not  any  side  arms  ; 
but  his  brother  had  a  bayonet.  For  the  defence  the  brother  stated 
that  when  they  got  about  twenty  yards  through  the  bar  men- 
tioned by  Croft,  he  heard  somebody  say  something,  and  deceased 
came  up  and  struck  him  on  the  back  of  the  head,  which  caused 
him  to  fall  down,  and  his  bayonet  fell  out  of  the  sheath  upon  the 
stones,  and  the  deceased  picked  it  up,  and  followed  the  prisoner 
who  had  gone  on  ;  there  was  a  great  struggle  between  them,  and 
very  shortly  after  the  deceased  cried  out,  "  I  am  stabbed  I  "  A 
surgeon  proved  that  there  were  wounds  on  the  prisoner's  hands, 
such  as  would  be  made  by  stabs  of  a  bayonet,  and  that  his  back 
was  one  uniform  bruise.  Bosanquet,  J.,  to  the  jury :  ^^  The  ques- 
tion for  you,  on  a  careful  consideration  of  the  whole  evidence, 
will  be,  whether  the  prisoner  wa^  guilty  of  either  murder  or  man- 
slaughter, or  whether  the  circumstances  of  the  case  were  such  as 
to  entitle  him  to  an  acquittal ;  whether  he  is  guilty  of  murder  or 
manslaughter,  or  whether  his  act  was  justifiable  or  excusable: 
upon  the  question  of  whether  it  amounts  to  murder  you  have  to 
consider  this :  did  the  prisoner  enter  into  a  contest  with  an  un- 
armed man,  intending  to  avail  himself  of  a  deadly  weapon  ?  For 
if  he  did,  it  will  amount  to  murder.  But  if  he  did  not  enter 
into  the  contest  with  an  intention  of  using  it,  then  the  question 
will  be,  did  he  use  it  in  the  heat  of  passion  in  consequence  of  an 
attack  made  upon  him  ?  If  he  did,  then  it  will  be  manslaughter. 
But  there  is  another  question  :  did  he  use  the  weapon  in  defence 
of  his  life  ?  Before  a  person  can  avail  himself  of  that  defence, 
he  must  satisfy  the  jury  that  that  defence  was  necessary ;  that 
he  did  all  he  could  to  avoid  it ;  and  that  it  was  necessary  to  pro- 
tect his  own  life,  or  to  protect  himself  from  such  serious  bodily 
harm  as  would  give  a  reasonable  apprehension  that  his  life  was 
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in  immediate  danger.  If  he  used  the  weapon,  having  no  other 
means  of  resistance,  and  no  means  of  escape.  In  such  case,  if 
he  retreated  as  far  as  he  could,  he  would  be  justified."  The 
defendant  was  found  guilty  of  manslaughter.^ 

§  434.  Upon  an  indictment  for  murder,  it  appeared  that  a  body 
of  persons  were  committing  a  riot,  and  the  constables  interfering 
for  the  purpose  of  dispersing  the  crowd,  and  apprehending  the 
offenders,  resistance  was  made  to  them  by  the  mob,  and  one  of  the 
constables  was  beaten  severely  by  tiie  mob ;  the  different  persons 
all  took  part  in  the  violence  used ;  some  by  beating  him  with 
sticks,  some  by  throwing  stones,  and  others  by  striking  him  with 
their  fists :  of  this  aggregate  violence,  the  constable  afterwards 
died.  Alderson,  B.,  said :  ^^  The  principles  on  which  this  case  will 
turn  are  these :  if  a  person  attacks  anotheiu  without  justifiable 
cause,  and  from  the  violence  used,  death  ensues,  the  question 
which  arises  is,  whether  it  be  murder  or  manslaughter  ?  If  the 
weapon  used  were  a  deadly  weapon,  it  is  reasonable  to  infer  that 
the  party  intended  death ;  and  if  he  intended  death,  and  death 
was  the  consequence  of  his  act,  it  is  murder.  If  no  weapon  was 
used,  then  the  question  usually  is,  was  there  excessive  violence  ? 
If  the  evidence  as  to  this  be  such  as  that  the  jury  think  there  was 
an  intention  to  kill,  it  is  murder  ;  if  not,  manslaughter.  Thus, 
if  there  were  merely  a  blow  with  a  fist,  and  death  ensued,  it  would 
not  be  reasonable  to  infer  that  there  was  an  intention  to  kill ;  in 
that  case,  therefore,  it  is  manslaughter.  But  if  a  strong  man  at- 
tacks a  weak  one,  though  no  weapon  be  used ;  or  if  after  much 
injury  by  beating,  the  violence  is  still  continued ;  then  the  ques- 
tion is,  whether  this  excess  does  not  show  a  general  brutality,  and 
a  purpose  to  kill,  and  if  so,  it  is  murder.  Again,  if  the  weapon 
used  be  not  deadly,  e.  g.  a  stick,  then  the  same  question  as  above 
will  arise  as  to  the  purpose  to  kill ;  and  in  any  case  if  the  nature 
of  the  violence  and  the  continuance  of  it  be  such  as  that  a  ra- 
tional man  would  conclude  that  death  must  follow  from  the  acts 
done,  then  it  is  reasonable  for  a  jury  to  infer  that  the  party  who 
did  them  intended  to  kill,  and  to  find  him  guilty  of  murder. 
Again,  it  is  a  principle  of  law,  that  if  several  persons  act  together 
in  pursuance  of  a  common  intent,  every  act  done  in  furtherance  of 
such  intent  by  each  of  them  is,  in  law,  done  by  all.  The  act, 
however,  must  be  in  pursuance  of  the  common  intent.     Thus,  if 

^  B.  V.  Smith,  S  C.  &  P.  160. 
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seTeral  were  to  intend  and  agree  together  to  frighten  a  constable, 
and  one  were  to  shoot  him  through  the  head,  such  an  act  would 
affect  the  individual  only  by  whom  it  was  done.  Here,  therefore, 
in  considering  this  case,  you  must  determine  whether  all  these 
prisoners  had  the  common  intent  of  attacking  the  constables ;  if 
so,  each  of  them  is  responsible  for  all  the  acts  of  all  the  others 
done  for  that  purpose  ;  and  if  all  the  acts  done  by  each  if  done 
by  one  man,  would  together  show  such  violence,  and  so  long  con- 
tinued, that  from  them  yon  would  infer  an  intention  to  kill  -the 
constable,  it  will  be  murder  in  them  all.  If  you  would  not  infer 
such  purpose,  you  ought  to  find  them  guilty  only  of  man- 
slaughter." ^ 

§  435.  Provocation  must  he  immediate.  As  is  elsewhere  shown, 
the  blow  must  be  struck  on  an  immediate  provocation,  and  not 
upon  an  old  grudge ;  for  then  it  would  amount  to  murder.  Thus, 
it  is  not  error  in  a  judge  to  tell  the 'jury,  on  the  trial  of  an  indict- 
ment for  murder,  that  *'  if  they  believed  from  the  evidence  that 
the  prisoner  had  malice  against  the  deceased  on  the  morning  of 
the  day  when  the  killing  occurred,  and  there  was  no  evidence  that 
such  malice  was  abandoned,  even  if  the  prisoner  accidentally  fell 
in  with  the  deceased,  the  question  of  manslaughter  could  not  arise, 
as  the  malice  would  exclude  provocation  ; "  it  being  clear  from  the 
context  of  the  charge  that  the  malice  spoken  of  was  the  purpose 
to  kill  or  do  great  bodily  harm  to  the  deceased.^ 

And  such  an  indulgence  is  shown  to  the  frailty  of  human  nat- 
ure, that  where  two  persons,  who  have  formerly  fought  on  mal- 
ice, are  afterwards,  to  all  appearance,  reconciled,  and  fight  again 
on  a  fresh  quarrel,  it  shall  not  be  presumed  that  they  were  moved 
by  the  old  grudge,  unless  it  appear  by  the  whole  circumstances  of 
the  case.^ 

§  436.  If  the  intent  was  only  to  chastise^  then  the  inference 
of  malice  drawn  from  disparity  of  weapons  is  greatly  weakened.^ 

§  437.  Where  the  mortal  blow  i$  deliberately  given  after  the 
deceased  is  disarmed  or  helpless^  offence  is  murder.  —  Where  a 
party,  after  he  has  got  the  better  of  the  other,  holds  him  pros- 
trate and  defenceless,  the  reception  of  a  prior  blow  will  not  reduce 
the  grade  to  manslaughter.     This  proposition,  in  fact,  is  a  corol- 

^  Macklin'8  case,  2  Lew.  225.  *  1  Hawk.  P.  C.  8.  27.      See  infra, 

*  State  p.  Tilley,  8  Iredell,  424.  §  441. 

«  Supra,  §  400. 
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lary  of  that  which  makes  a  blow  no  mitigatiiig  provocation  when 
there  is  a  manifest  disparity  of  strength  between  the  parties. 
For  even  where  no  such  disparity  at  first  exists,  the  principle 
holds  good  when  by  the  result  of  the  conflict  one  party  is  dis- 
armed, or  becomes  otherwise  helpless.  Upon  an  indictment  for 
mnrder  by  strangling,  it  appeared  that  the  prisoner  had  said: 
^*  We  quarrelled  about  some  money  I  had  won  from  him  ;  he 
wanted  it  back,  and  I  would  not  give  it  to  him  ;  he  struck  me, 
and  I  knocked  him  down  ;  he  got  up,  and  I  knocked  him  down 
again,  and  kicked  him,  and  then  I  put  a  rope  round  his  neck,  and 
dragged  him  into  the  ditch."  Patteson,  J.,  said  to  the  jury :  '^  If 
you  even  believe  the  prisoner's  statement,  that  will  not  prevent 
the  crime  from  being  murder,  and  reduce  it  to  manslaughter.  If 
two  persons  fight,  and  one  of  them  overpowers  the  other,  and 
knocks  him  down,  and  then  puts  a  rope  round  his  neck,  and 
stranglef  him,  that  is  murder.  The  act  is  so  wilful  and  deliberate 
that  nothing  can  justify  it."  ^ 

§  438.  And  murder  where  the  att($ck  is  Bought  by  the  party 
hilling.  —  The  plea  of  provocation  will  not  avail  in  any  case, 
where  it  appears  that  the  provocation  was  sought  for  and  induced 
by  the  act  of  the  party  in  order  to  afford  him  a  pretence  for 
wreaking  his  malice ;  ^  and  it  will  presently  be  seen  that  even 
where  there  may  have  been  previous  struggling  or  blows,  such 
plea  cannot  be  admitted,  where  there  is  evidence  of  express 
malice;  and  it  must  appear,  therefore,  that  when  he  did  the 
act,  he  acted  upon  such  provocation,  and  not  upon  any  old 
grudge. 

§  439.  So  it  is  murder  where  the  revenge  is  cruel  and  unr 
usual.  —  In  this  respect  the  nature  of  the  instrument  is  tp  be 
particularly  considered.  The  prisoner's  son  fought  with  another 
boy,  and  was  beaten ;  he  ran  home  to  his  father  all  bloody,  who 
presently  took  a  cudgel,  ran  three  quarters  of  a  mile,  and  struck 
the  other  boy  upon  the  head,  upon  which  he  died.^    This  was 


^  R.  It.  Shaw,  6  C.  &  P.  872. 

*  1  Ru88.  on  Cr.  521,  585;  State  v. 
FergasoD,  2  Hill's  S.  C.  R.  619 ;  State 
V.  Lane,  4  Iredell,  118 ;  State  v.  Mar- 
tin, 2  Iredell,  101 ;  State  v.  Tilley,  8 
Iredell,  424;  1  Hale,  451;  Marray  v. 
State,  86  Texas,  642;  Lyon  v.  State, 
22  Ga.  899 ;  infra,  §  440. 


*  Rowle/B  case,  12  Rep.  87 ;  S.  C. 
1  Hale  453,  in  which  report  the  words 
are,  "and  strikes  C,  that  he  dies." 
Mr.  Justice  Foster,  in  citing  the  case, 
says,  that  the  father,  afler  ranning 
three  quarters  of  a  mile,  beats  the 
other  boy,  "  who  dieth  of  this  beat- 
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ruled  manslaughter,  because  done  in  a  sudden  heat  of  passion ; 
but  upon  this  case  Mr.  Justice  Foster  makes  the  following  re- 
marks :  ^  ^*  Surely  the  provocation  was  not  very  grievous.  The 
boy  had  fought  with  one  who  happened  to  be  an  over-match  for 
him,  and  was  worsted ;  a  disaster  slight  enough  and  very  frequent 
among  boys.  If  upon  this  provocation  the  father,  after  running 
three  quarters  of  a  mile,  had  set  his  strength  against  the  child, 
had  despatched  him  with  a  hedge-stake,  or  any  other  deadly 
weapon,  or  by  repeated  blows  with  his  cudgel,  it  must,  in  my 
opinion,  have  been  murder;  since  any  of  these  circumstances 
would  have  been  a  plain  indication  of  malice ;  but  with  regard  to 
these  circumstances,  with  what  weapon,  or  to  what  d^ree,  the 
child  was  beaten.  Coke  is  totally  silent.  But  Croke  ^  setteth  the 
case  in  a  much  clearer  light,  and  at  the  same  time  leadeth  his 
readers  into  the  true  grounds  of  the  judgment.  His  words  are : 
^  Rowley  struck  the  child  with  a  small  cudgel,  of  which  stroke  he 
afterwards  died.'  I  think  it  may  be  fairly  collected  from  Croke's 
manner  of  speaking,  and  Godbolt*s  report,^  that  the  accident 
happened  by  a  single  stroke  with  a  cudgel  not  likely  to  destroy, 
and  that  death  did  not  immediately  ensue.  The  stroke  was  g^ven 
in  heat  of  blood,  and  not  with  any  of  the  circumstances  which 
import  malice,  and  therefore  manslaughter.  I  observe  that  Lord 
Raymond  layeth  great  stress  on  this  circumstance :  that  the  stroke^ 
was  with  a  cudgel  not  likely  to  kill."  ^ 

The  converse  also  is  true,  that  blows  will  not  mitigate  a  killing 
by  deliberate  cruelty.  Thus,  in  a  case  already  cited,  it  has  been 
correctly  held  that  where  A.  and  B.  were  fighting,  and  A.  over- 
powered B.,  and  put  a  rope  around  his  neck  and  strangled  him, 
this  was  murder  in  A.'^ 

§  440.  Murder  to  kill  in  gratification  of  grudge.  — When  a 
deliberate  purpose  to  kill  or  do  great  bodily  harm  is  ascertained, 
and  there  is  a  consequent  unlawful  act  of  killing,  the  provocation, 
whatever  it  may  be,  which  immediately  precedes  the  act,  is  to  be 

ing."    Fo8t.  294.    And  see  also  Mc-  ^  2  Lord  Raym.    1498.    And  see 

VVhirt's  case,  8  Grat  594.  also,  on  this  point,  R.  v.  Thomas,  7  G. 

^  Post.  294.  &P.  817; 

*  Cro.  Jac.  296.  *  R.  v,  Shaw,  6  C.  &  P.  372.    See 

»  Godb.  182.    It  was  there  said  to  also  R.  v.  Willoaghby,  1  East  P.  C. 

have  been  a  "rod,"  meaning  proba-  288. 

bly  a  small  wand. 
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OLD  GRUDGE. 


[§  441. 


thrown  out  of  the  case,  and  goes  for  nothing,  if  it  appear  that 
the  killing  was  the  carrying  out  of  the  original  intent.^ 

§  441.  BtU  eontimbance  of  old  grudge  not  to  he  arbitrarily 
presumed. — It  has  been  said  that  when  the  existence  of  deliberate 
malice  in  the  slayer  is  once  ascertained,  its  continuance,  down  to 
the  perpetration  of  the  meditated  act,  must  be  presumed,  unless 
there  is  evidence  to  repel  it ;  and  that  there  must  be  some  evi- 
dence to  show  that  the  wicked  purpose  had  been  abandoned.^  If 
by  this  we  are  to  understand  that  the  defendant  is  in  such  case  to 
prove  by  witnesses  that  he  had  abandoned  his  old  grudge,  the  po- 
sition cannot  be  sustained.  It  is  otherwise,  however,  if  we  under- 
stand the  conclusion  to  be  that  the  presumption  of  the  continuance 
of  the  old  grudge  may  be  met  and  overcome  by  the  presumption 
of  its  abandonment,  which  may  be  drawn  from  the  lapse  of  time, 
from  the  circumstances  of  the  encounter,  and  from  the  character 
of  the  parties.  Thus  it  has  been  properly  held  that  a  person  upon 
meeting  unexpectedly  his  adversary,  who  had  intercepted  him 
upon  his  lawful  road,  and  in  his  lawful  pursuit,  accepts  the  fight 
where  he  might  have  avoided  it  by  passing  on,  the  provocation 
being  sudden  and  unexpected,  the  law  will  not  presume  the  kill- 
ing to  have  been  upon  the  ancient  grudge,  but  upon  the  insult 
given  by  stopping  him  on  the  way,  and  it  will  be  manslaughter.^ 

On  the  other  hand  if  one  seek  another,  and  enter  into  a  fight 
with  him,  with  the  purpose,  under  the  pretence  of  fighting,  to 
stab  him,  if  a  homicide  ensue,  it  will  be  clearly  murder  in  the 
assailant,  no  matter  what  provocation  was  apparently  then  given, 
or  how  high  the  assailant's  passion  rose  during  the  combat ;  for 


^  1  Vent  159 ;  1  Hale,  4^2 ;  One- 
b/s  case,  2  Ld.  Raym.  1490;  R  v. 
Smith,  8  C.  &  P.  160;  S.  t^.  Mason, 
1  East  P.  C.  232 ;  State  v.  Johnson,  1 
Iredell,  854  ;  State  v.  Ferguson,  2  Hill 
(S.  C),  619;  State  v.  Lane,  4  Ired. 
118;  Sute  17.  Tilley,  3  Ired.  424; 
Sute  V.  Tachanatah,  64  N.  C.  614 ; 
Stewart  v.  Sute,  1  Ohio  St.  R.  866 ; 
State  V.  Green,  37  Mo.  466 ;  Slaugh- 
ter V,  Com.  11  Leigh,  681 ;  Atkins  v. 
State,  16  Ark.  568;  Com.  v.  Crand,  2 
Wheel,  d  C.  587;  State  v.  Hill,  4 
Dey.  &  B.  481 ;  People  v.  Stnnecifer, 
4  Cal.  405 ;  State  v.  Neeley,  20  Iowa, 


108;  Yaidon  v.  Com.  12  6rat<  717; 
Dock  9.  Com.  21  Grat.  912;  State 
9.  Stoffcr,  15  Oh.  St.  47;  Hayden  p. 
State,  4  Blackf.  547;  State  v.  Hays, 
28  Mo.  498 ;  State  v.  Linney,  51  Mo. 
40;  Bristow  v.  Com.  15  Grat.  684  ; 
McCoy  V.  State,  25  Texas,  S3  ;  Cope- 
land  V,  State,  1  Humph.  479;  Murray 
V.  State,  86  Texas,  642 ;  Lyon  v.  State, 
22  Ga.  399.    See  infra,  §  448. 

^  State  V.  Johnson,  1  Ired.  354 ; 
State  V.  Tilly,  3  Ired.  424. 

*  Copeland  v.  State,  7  Humph.  479. 
See  State  v.  Tachanatah,  64  N.  C. 
614;  supra,  §441. 
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the  malice  is  express.^  So  if  A.  from  previous  angry  feelings,  cm 
meeting  with  B..  strike  him  with  a  whip,  with  the  view  of  induc- 
ing B.  to  draw  a  pistol,  or,  belieiring  he  will  do  so,  in  resentment 
of  the  insult,  and  determines  if  he  do  so  to  shoot  B.  as  soon  as 
he  draws,  and  B.  does  draw,  and  A.  immediately  shoots  and  kills 
B.,  this  is  murder.^ 

§  442.  Though  there  had  been  a  quarrel  between  A.  and  B. 
and  a  reconciliation  between  them,  and  afterwards,  upon  a  ne^w 
and  sudden  falling  out,  A.  kills  B.,  this  is  not  murder ;  yet  if  upon 
the  circumstances  it  appears  that  the  reconciliation  was  but  pre- 
tended or  counterfeit,  and  that  the  hurt  done  was  upon  the  score 
of  the  old  malice,  it  is  murder.^ 

§  443.  The  prisoner  with  the  deceased  and  another  brother, 
and  some  neighbors^  was  drinking  in  a  friendly  manner  at  a  pub- 
lic house ;  till  growing  warm  in  liquor,  but  not  intoxicated,  the 
prisoner  and  the  deceased  began  in  idle  sport  to  pull  and  push 
each  other  about  the  room.  They  then  wrestled ;  one  fell,  and 
soon  afterwards  they  played  at  cudgel  by  agreement.  All  Hm 
time  no  token  of  anger  appeared  on  either  side,  till  the  prisoner, 
in  the  cudgel-play,  gave  the  deceased  a  smart  blow  on  the  temple. 
The  deceased  thereupon  grew  angry ;  and  throwing  -away  his 
cudgel,  closed  in  with  the  prisoner,  and  they  fought  a  short  space 
in  good  earnest ;  but  the  company  interposing,  they  were  soon 
parted.  The  prisoner  then  quitted  the  room  in  anger ;  and  when 
he  got  into  the  street,  was  heard  to  say,  *^  Damnation  seize  me 
if  I  do  not  fetch  something  and  stick  him."  And  being  re- 
proved for  using  such  expressions,  he  answered,  '^  I  '11  be  damned 
to  all  eternity  if  I  do  not  fetch  something  and  run  him  through 
the  body.'*  The  deceased  and  the  rest  of  the  company  con- 
tinued in  the  room  where  the  affray  happened ;  and  in  about 
half  an  hour  the  prisoner  returned,  having  put  off  a  thin  slight 
coat  he  had  on  when  he  quitted  the  room,  and  put  on  one  of  a 
coarse  thick  cloth.  The  door  of  the  room  being  open  into  the 
street,  the  prisoner  stood  leaning  against  the  door-post,  his  left 
hand  in  his  bosom,  and  a  cudgel  in  his  right,  looking  in  upon  the 
company,  but  not  speaking  a  word.     The  deceased  seeing  him  in 

1  R.  V.  Smitb,  8  C.  &  P.  160 ;  State        *  State  v.  Marten,  2  Ired.  101. 
V.  Lane,  4  Ired.  118;  1   Hale,  451;        *  I  Hale,  451;  supra,  §440. 
State  V.  Ferguson,  2  Hill's  S.  C.  R. 
619. 

846 


CHAP.  XIII.]  DELIBERATE  MALICE.  [§  448. 

that  posture,  invited  him  into  the  company ;  bat  the  prisoner 
answered,  "  I  will  not  come  in."  "  Why  will  you  not  ?  "  said 
the  deceased.  The  prisoner  replied,  *^  Perhaps  you  will  fall  on 
me  and  beat  me."  The  deceased  assured  him  he  would  not; 
and  added,  ^^  Besides,  you  think  yourself  as  good  a  man  as  me  at 
cudgels,  perhaps  you  will  play  at  cudgels  with  me.*'  The  pris- 
oner answered,  ^*  I  am  not  afraid  to  do  so  if  you  will '  keep  off 
your  fists."  Upon  these  words  the  deceased  got  up  and  went 
towards  the  prisoner,  who  dropped  the  cudgel  as  the  deceased 
was  coming  up  to  him.  The  deceased  took  up  the  cudgel,  and 
with  it  gave  the  prisoner  two  blows  on  the  shoulder.  The  pris- 
oner immediately  put  his  right  hand  into  his  bosom,  and  drew 
out  the  blade  of  a  tuck  sword,  crying,  ^^  Damn  you,  stand  off,  or 
I  'II  stab  you ; "  and  immediately,  without  giving  the  deceased 
time  to  step  back,  made  a  pass  at  him  with  the  sword,  but 
missed  him.  The  deceased  thereupon  gave  back  a  little;  and 
the  prisoner  shortening  the  sword  in  his  hand,  leaped  forward 
towards  the  deceased  and  stabbed  him  to  the  heart,  and  he  in- 
stantly died.  The  judges  unanimously  agreed  that  there  were  in 
this  case  so  memf  circumstances  of  deliberate  malice  and  deep 
revenge  oa  the  defendant's  part,  that  his  offence  could  not  be 
less  than  wilful  murder.  He  vowed  he  would  fetch  something 
to  stick  Am,  to  run  him  through  the  body.  Whom  did  he  mean 
by  him  t  Every  circumstance  in  the  case  showed  that  he  meant 
his  brother.  He  returned  to  the  company,  provided,  to  appear- 
ance, with  an  ordinary  cudgel,  as  if  he  intended  to  try  skill  and 
manhood  a  second  time  with  that  weapon ;  but  the  deadly 
weapon  was  all  the  while  carefully  concealed  under  his  coat ; 
which  most  probably  he  had  changed  for  the  purpose  of  conceal- 
ing the  weapon.  He  stood  at  the  door,  refusing  to  come  nearer, 
but  artfully  drew  on  the  discourse  of  the  past  quarrel ;  and  as 
soon  as  he  saw  his  brother  disposed  to  engage  a  second  time  at 
cudgels,  he  dropped  his  cudgel  and  betook  him  to  the  deadly 
weapon,  which  till  that  moment  he  had  concealed.  He  did  in- 
deed bid  his  brother  stand  off ;  but  he  gave  him  no  opportunity 
of  doing  so  before  the  first  pass  was  made.  His  brother  re- 
treated before  the  second ;  but  he  advanced  as  fast,  and  took 
the  revenge  he  had  vowed.  The  case  was  held  to  be  murder.^ 
Where  a  sufficient  legal  provocation  at  the  time  to  extenuate 

'*■  Maton's  cue,  Foat.  183. 
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the  homicide  is  proved,  it  is  not  competent  for  the  prosecution, 
in  order  to  show  that  the  act  of  killing  was  not  by  reason  of  the 
immediate  provocation,  but  of  a  preexisting  malice,  to  prove  that 
a  year  before  the  prisoner  declared  his  intention  to  kill  two  or 
three  men,  it  being  admitted  that  the  deceased  was  not  one  of 
the  men  referred  to.^ 

§  444.  Mcdicious  hilling  in  another* b  quarrel  is  murder;  but  in 
hot  blood  killing  is  manslaughter.  —  When  one  person  interferes 
in  the  quarrel  of  others,  and  kills  one  of  the  participants  from 
malice,  and  not  from  mere  wantonness,  the  party  so  killing  is 
guilty  of  murder.  Thus,  if  a  master  maliciously  intending  to 
kill  another  take  his  servants  with  him,  without  acquainting 
them  with  his  purpose,  and  meet  his  adversary  and  fight  with 
him,  and  the  servants,  seeing  their  master  engaged,  kill  the 
other,  they  would  be  guilty  of  manslaughter  only,  but  the  mas- 
ter of  murder.  If  they  take  part  coolly  and  knowingly  in  the 
killing  it  would  be  murder  in  alL^  In  conformity  with  this  view 
it  has  been  held  in  North  Carolina  that  if  A.  and  B.  fight  upon 
malice,  and  C,  the  friend  of  A.,  not  being  acquainted  therewith, 
come  in  and  take  part  against  B.,  and  kill  him,  this  (though 
murder  in  A.)  is  only  manslaughter  in  C.  ;  yet  it  would  be 
otherwise  if  C.  had  known  that  the  fighting  was  upon  malice, 
for  then  it  would  be  murder  in  both.^  So  if  A.  and  B.  mali- 
ciously attack  D.,  and  C,  ignorant  of  their  malice,  takes  part  in 
hot  blood  in  the  struggle,  during  which  D.  is  killed  by  A.  or  B., 
C.  is  not  guilty  of  murder,  but  only  of  manslaughter.^  On  the 
same  reasoning,  if  A.,  having  been  assaulted,  retreats  as  far  as 
he  can,  and  then  his  servant  kills  the  assailant,  it  will  be  only 
homicide  se  defendendo ;  but  if  the  servant  had  killed  him  be- 
fore the  master  had  retreated  as  far  as  he  could,  it  would  have 
been  manslaughter  in  the  servant.  And  the  law  is  the  same 
in  the  case  of  the  master  killing  the  other  in  defence  of  the 
sei'vant.^ 

§  445.  A  party  of  men  were  playing  at  bowls,  when  two  of 
them  fell  out  and  quarrelled ;  and  a  third  man  who  had  not  any 
quarrel,  in  revenge  of  his  friend,  struck  the  other  with  a  bowl, 

^  State  V,  Barfield,  7  Tred.  299.  «  State  v.  Roberts,  1  Hawks,  351. 

s  1  Hawk.  P.  C.  c.  SI,  8.  55.    As  to        *  Thompson  v.  State,  23  Alab.  41 ; 

the  plea  of  self-defence  in  such  cases,  Frank  v.  State,  27  Alab.  38. 
see  infra,  §  532.  *  1  Russ.  on  Cr.  590. 
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of  which  blow  he  died  ;  and  this  was  held  manslaughter,  because 
it  happened  upon  a  sudden  motion  in  revenge  of  his  friend.^ 
But,  as  has  been  observed,  it  must  be  intended  that  the  two  men 
who  fell  out  were  actually  fighting  together  at  the  time ;  for  if 
words  only  had  passed  between  them,  it  would  have  been  mur- 
der ;  nothing  but  an  open  affray  or  striving  being  such  a  provo- 
cation to  one  person  to  meddle  with  an  injury  done  to  another  as 
will  lessen  the  offence  to  manslaughter,  if  a  man  be  killed  by  the 
person  so  meddling.^ 

§  446.  Bot  blood  extenuateB  a  killing  in  proportion  to  the  close- 
ne%%  of  the  relationship  of  the  party  interfering.  —  A  distinction 
may  be  taken  between  the  interference  of  servants  and  friends, 
and  that  of  a  mere  stranger,  and  there  may  be  cases  in  which  a 
jury  would  properly  infer  hot  blood  in  the  interference  of  a 
friend  or  servant,  when  there  could  be  no  such  inference  as  to 
the  interference  of  a  stranger.  A  stranger  may  interfere  from 
pity  or  sense  of  fairness  ;  a  friend  or  servant,  in  addition  to  such 
motives,  from  affection  or  duty.  At  the  same  time,  it  has  been 
properly  observed,  that  the  nearer  or  more  remote  connection  of 
the  parties  with  each  other  seems  to  be  more  a  matter  of  obser- 
vation to  the  jury  as  to  the  probable  force  of  the  provocation, 
and  the  motive  which  induced  the  interference,  than  as  furnish- 
ing any  precise  rule  of  law  grounded  on  such  a  distinction.' 

Hot  blood  is  naturally  to  be  expected  in  the  case  of  a  friend 
taking  the  side  of  a  friend  who  is  apparently  maltreated ;  and 
hence  if  a  third  person  should  take  up  the  cause  of  a  friend  who 
has  been  worsted  in  mutual  combat,  and  should  attack  the  con- 
queror, and  be  killed  by  him,  the  killing  would,  it  seems,  be 
manslaughter.^ 

In  an  English  case,  given  by  Lord  Hale,  A.  and  B.  were  walk- 
ing together  in  Fleet  Street,  and  B.  gave  some  provoking  lan- 
guage to  A.,  who  thereupon  gave  B.  a  box  on  the  ear,  upon 
which  they  closed,  and  B.  was  thrown  down,  and  his  arm  bro- 
ken. Presently  B.  ran  to  his  brother's  house,  which  was  hard 
by ;  and  C,  his  brother,  taking  the  alarm,  came  out  with  his 
sword  drawn,  and  made  towards  A.,  who  retreated  ten  or  twelve 
yards  ;  and  C.  pursuing  him,  A.  drew  his  sword,  made  a  pass  at 

^12  Rep.  89.  *  Infra,  §  519,  582 ;  1  Ross,  on  Cr. 

*  1  Rubs,  on  Cr.  592.  592 ;  Irby  v.  State,  82  6a.  496. 

«  Sute  V.  Roberts,  1  Hawks,  851. 
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Cm  a^cl  killed  him.  A.  being  indicted  for  murder,  tiie  court  di- 
rected the  jury  to  find  it  manslaughter,  not  murder,  because  it 
was  upon  a  sudden  falling  out,  not  se  defendendo^  partly  because 
A.  made  the  first  breach  of  the  peace  by  striking  B. ;  and  partly 
because,  unless  he  had  fled  as  far  as  might  be,  it  could  not  be 
said  to  be  in  his  own  defence ;  and  it  appeared  plainly  upon  the 
evidence  that  he  might  have  retreated  out  of  danger,  and  that 
his  stepping  back  was  rather  to  have  an  opportunity  to  draw  his 
sword,  and  with  more  advantage  to  come  upon  C.  than  to  avoid 
him  ;  and  accordingly,  at  last,  it  was  found  manslaughter.^ 

A  father  struck  a  fatal  blow  at  the  husband  under  the  impulse 
of  a  sudden  resentment,  caused  by  seeing  his  daughter  violently 
assaulted  by  her  husband,  although  not  in  a  manner  to  endanger 
her  life.  It  was  held,  that  this  was  a  ground  upon  which  the 
offence  of  murder  might  be  reduced  to  that  of  manslaughter.^ 
That  this  defence  may  be  extended  to  all  cases  where  one  per- 
son is  under  a  duty  to  protect  another  is  illustrated  by  an  in- 
teresting case  cited  by  Blackburn,  J.,  in  his  testimony,  in  1874, 
before  the  Homicide  Amendment  Committee :  ^*  Supposing  a 
man  is  actually  keeping  company  with  a  young  woman;  she 
cannot  be  called  his  sister  or  his  ward,  or  even  under  his  protec- 
tion ;  and  suppose  a  rufi^n  steps  forward,  and  in  the  presence  of 
the  other,  pulls  up  her  petticoats,  and  catches  hold  of  her,  and 
the  other  struck  him  down,  and  the  man  died.  That  case  was 
before  Mr.,  Justice  Pattison,  at  York ;  somehow  or  other  the 
jury  and  Mr.  Justice  Pattison  contrived  to  acquit  him  altogether. 
I  think  that  was  provocation  that  would  reduce  it  to  manslaugh- 
ter." 8 

§  447.  Restraint  or  coercion  is  adequate  provocation.  —  It  has 
been  already  shown  that  an  illegal  attempt  to  restrain  a  man's 
liberty,  even  under  color  of  legal  process,  is  such  provocation  as 
to  reduce  the  offence  to  manslaughter.  This  holds  where  a  man 
is  injuriously  restrained  of  his  liberty,  as  where  a  creditor  stood 
at  the  door  of  his  debtor  with  a  drawn  sword,  to  prevent  him 
from  escaping  while  he  sent  for  a  bailiff  to  arrest  him.  Or  as 
where  a  sergeant  put  a  common  soldier  under  arrest,  who  there- 
upon killed  the  sergeant  with  a  sword,  and  upon  the  trial  the  ar- 

1  1  Hale,  482;  infra,  |  519,  582.  •  See  sapra,  §  412  ;  infra,  §  519, 

9  R.  o.  Harrington,  10  Cox  C.  C.     582. 
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tides  of  war  were  not  produced,  nor  any  eyidence  given  of  the 
usage  of  the  army,  and  so  no  authority  in  the  sergeant  appeared.^ 

Two  soldiers  came  at  eleven  o'clock  at  night  to  a  publican's, 
and  demanded  beer,  which  he  refused,  alleging  the  unseason- 
ableness  of  the  hour,  and  advised  them  to  go  to  their  quarters ; 
whereupon  they  went  away,  uttering  imprecations.  In  an  hour 
and  a  half  afterwards,  when  the  door  was  opened  to  let  out  some 
company,  who  had  been  detained  there  on  business,  one  of  them 
rushed  in,  the  other  remaining  without,  and  renewed  his  demand 
for  beer,  to  which  the  landlord  returned  the  same  answer ;  and 
on  his  refusing  to  depart,  and  persisting  to  have  some  beer,  and 
offering  to  lay  hold  of  the  landlord,  the  latter  at  the  same  instant 
collared  him  ;  the  one  pushing  and  the  other  pulling  each  other 
towards  the  outer  door ;  where,  when  the  landlord  came,  he  re- 
ceived a  violent  blow  on  the  head  with  some  sharp  instrument 
from  the  other  soldier,  who  had  remained  without,  which  occa- 
sioned his  death  a  few  days  afterwards.  Buller,  J.,  held  this  to 
be  murder  in  both,  notwithstanding  the  previous  struggle  between 
the  landlord  and  one  of  them.  For  the  landlord  did  no  more  in 
attempting  to  put  the  soldier  out  of  his  house  at  that  time  of 
the  night,  and  after  the  warning  he  had  given  him,  than  he  law- 
fully might,  which  was  no  provocation  for  the  cruel  revenge 
taken ;  more  especially  as  there  was  reasonable  evidence  of  the 
prisoners  having  come  the  second  time  with  a  deliberate  intention 
to  use  personal  violence,  in  case  their  demand  for  beer  was  not 
complied  with.^ 

The  same  doctrine  was  held  in  a  case  where  a  sergeant  in  the 
army  laid  hold  of  a  fifer,  and  insisted  upon  cto^ing  him  to 
prison,  the  fifer  resisting ;  and  whilst  the  sergeant  had  hold  of 
him  to  force  him,  he  drew  the  sei^eant's  sword,  plunged  it  into 
his  body,  and  killed  him.  The  sergeant  had  no  right  to  make  the 
arrest,  except  under  the' articles  of  war ;  and  the  articles  of  war 
were  not  given  in  evidence.  Buller,  J.,  considered  it  in  two 
lights :  first,  if  the  sergeant  had  authority ;  and,  secondly,  if  he 
had  not,  on  account  of  the  coolness,  deliberation,  and  reflection 
with  which  the  stab  was  given.  The  jury  found  the  prisoner 
guilty  ;  but  the  judges  were  unanimous  that  the  articles  of  war 

I  Backner'8  case,  Stjl.  467;  With-        *  B.  v.  'WlUoughb/,  1  East  P.  C. 
er's  case,  1  East  P.  C.  283  ;  B.  v.  Car-    288. 
wan,  1  Moody  C.  C.  182.    Supra,  § 
225  ei  seq.  861 
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should  have  been  produced  ;  and,  for  want  thereof ,  held  the  oon- 
viction  wrong.i 

§  448.  If  there  be  cooling  time  provocation  does  not  extenuate, 
—  However  great  the  provocation  may  have  been,  if  there  be 
sufficient  time  for  the  passion  to  subside  and  for  reason  to  inter- 
pose, the  homicide  will  be  murder.  Thus,  in  the  case  already 
given  of  an  adulterer,  if  the  husband  kill  him  deliberately  and 
upon  revenge,  there  having  been  sufficient  cooling  time,  the  prov- 
ocation will  not  avail  in  alleviation  of  the  guilt.'  And  where  a 
father  was  informed  that  a  man  had  wantonly  whipped  his  son, 
a  small  boy,  and  on  the  evening  of  the  next  day  he  met  the  man, 
and  then  beat  and  stamped  him  with  his  fist  and  feet,  whilst  he 
was  unresisting,  with  so  much  violence  that  the  man  died  .from 
the  effects  of  the  beating  on  the  next  night,  it  was  held  that 
this  was  murder,  there  being  evidence  of  deliberation.' 

§  449.  Coolinff  time  for  jury.  —  If  the  jury  are  of  opinion  that 
the  wound  was  given  by  the  prisoner  while  smarting  under  a 
provocation  so  recent  and  so  strong  that  the  prisoner  might  be 
considered  as  not  being  at  the  moment  the  master  of  his  own  un- 
derstanding, the  offence  will  be  manslaughter ;  ^  but  if  there  had 
been,  after  the  provocation,  sufficient  time  for  the  blood  to  cool, 
and  for  reason  to  resume  its  seat  before  the  mortal  wound  was 
given,  the  offence  will  amount  to  murder  ;  <^  and  if  the  prisoner 
displayed  thought,  contrivance,  and  design,  in  the  mode  of  pos- 
sessing himself  of  the  weapon,  and  again  replacing  it  after  the 
blow  was  struck,  such  exercise  of  contrivance  and  design  may  be 
regarded  as  indicating  rather  the  presence  of  judgment  and  rea- 
son than  of  violent  and  ungovernable  passion.  And  so  when  it  is 
proved  that  the  defendant,  between  the  provocation  and  the  blow, 
had  his  mind  occupied  by  other  subjects,  to  which  he  understand- 
ingly  attended.® 

In  North  Carolina  it  has  been  intimated  that  cooling  time  is  a 


I  Wither'B  case,  1  East  P.  C.  2SS. 

*  Fost  296  ;  supra,  §  407. 

«  M'Whirt's  case,  8  Gratt  694. 
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question  of  law  for  the  court.^  But  this  yiew  cannot  be  enter- 
tained. Cooling  time  is  a  question  of  fact,  dependent  not  merely 
on  the  number  of  moments  or  hours  elapsing  after  the  provoca^ 
tion,  but  on  the  intensity  of  the  provocation,  and  the  tempera- 
ment of  the  accused.^  In  England,  it  is  true,  it  has  been  said 
that  while  the  question  of  time  is  for  the  jury,  the  effect  of  that 
time  on  the  defendant  is  for  the  court.^  But  even  this  modifi- 
cation cannot  be  accepted.  Whether  the  defendant  had  actually 
cooled  between  the  injury  received  by  him  and  the  blow  is  a 
point  to  be  determined  inductively  from  a  series  of  circumstances 
(e.  g.  the  nature  of  the  injury,  the  defendant's  temperament, 
his  intermediate  conduct,  as  well  as  the  lapse  of  time),  in  the  same 
way  as  is  the  question  of  intent.  The  court  is  to  charge  the  jury 
on  such  points,  but  cannot  arrogate  to  itself  their  absolute  and 
exclusive  decision. 

Thus,  if  upon  a  sudden  quarrel  the  parties  agree  to  fight  upon 
the  spot,  or  if,  not  having  their  weapons  there,  they  presently, 
without  any  other  matter  intervening,  fetch  them  and  go  into  the 
field  and  fight,  and  one  fall,  the  jury  may  properly  infer  hot 
blood,  and  hold  the  case  manslaughter ;  ^  yet  if  they  appoint  to 
fight  the  next  day,  or  even  upon  the  same  day  at  such  an  interval 
of  time  as  that  passion  might  have  subsided,  or  if,  before  any  blows 
passed,  or  words  of  anger,  they  agree  to  fight  at  a  more  conven- 
ient place,  or  the  fight  otherwise  appear  to  be  upon  deliberation, 
and  death  ensue,  it  will  be  murder.^ 

§  450.  In  order  to  mitigate  a  homicide  committed  in  a  second 
combat  by  what  occurred  at  a  previous  one,  which  had  fairly  be- 
gan on  the  sudden,  both  contests  must  be  considered  as  making 
one  combat,  or  the  first,  as  a  separate  combat,  must  be  considered 
as  a  sufficient  sudden  provocation  for  either  a  second  combat,  or 
for  a  subsequent  attack  producing  a  contest  not  entitled  to  be 
called  a  mutual  combat.^ 

§  451. '  Ca%e%  HVmtrating  cooling  time.  —  Where  the  defend- 

1  State  V.  Sizemore,  7  Jones  Law,  1  Hawk.  c.  SI,  s.  22,  29 ;    4  Black. 

206;  State  v.  Moore,  69  N.  C.  611.  Com.  191 ;  8  Inst.  51  ;    1  Bulst.  86 ; 

*  Kilpatrick  v.  Com.  7  Casey,  198.  Ld.  Morley's  case,  7  St.  Tr.  421  ;  Kel. 

•  R.V.  Fisher,  8  C.  &  P.  182.  56;   Cromp.  2a;   1   Sid.  287.     For  a 
^  R.  V.  Hay  ward,  6  C.  &  P.  157 ;  very  interesting  collection  of  cases  on 

Com.  V.  Hare,   4  Penn.  L.  J.   257;    this  point,  see  Mr.  Townsend*s  Modern 
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ant  was  at  the  house  of  the  deceased's  mother,  who  desired  the 
deceased  to  turn  the  prisoner  out,  and  he  did  so,  giving  him  a 
kick  at  the  time,  upon  which  the  prisoner  said  he  would  make 
him  remember  it,  and  went  home,  about  three  hundred  yards, 
passed  through  his  bed  room  to  a  kitchen- adjoining,  and  into  the 
pantry,  where  he  kept  a  knife,  and  having  got  it,  returned  has- 
tily and  met  the  deceased  coming  towards  him  with  his  hat, 
when  a  conversation  ensued,  and  they  walked  together,  wheb  the 
deceased  giving  the  prisoner  his  hat,  the  piisoner  swore  he  would 
have  his  rights,  and  stabbed  the  deceased  in  two  places,  saying 
he  had  served  him  right ;  after  this,  the  prisoner  ran  home,  re- 
passed through  the  rooms  to  the  pantry,  and  went  to  bed,  where 
he  was  shortly  afterwards  apprehended,  and  the  knife  found  on 
the  shelf  in  the  pantry.  Tindal,  C.  J.,  told  the  jury  that  the 
principal  question  was,  whether  the  wounds  were  given  by  tiie 
prisoner  while  smarting  under  a  provocation  so  recent  and  show- 
ing that  he  might  be  considered  at  the  moment  not  master  of  his 
understanding,  in  which  case  it  would  be  manslaughter  only ;  or 
whether,  after  the  provocation,  there  had  been  time  for  the  blood 
to  cool,  and  reason  to  resume  its  sway  before  the  wound  was  in- 
flicted, in  which  case  the  offence  would  be  murder.  The  jury 
found  the  prisoner  guilty  of  murder.^ 

§  452.  Where  a  man  assailed,  to  adopt  Judge  King's  statement 
of  this  position,  has  retreated  from  the  assailant,  and  is  secure  in 
his  separation  from  further  personal  aggression,  he  has  no  right 
to  return  armed  to  the  scene  of  conflict,  and  voluntarily  engage 
in  a  new  conflict  with  the  aggressor.  If  he  do  so,  and  slay  him, 
he  is  guilty  of  murder  or  manslaughter,  according  to  the  circum- 
stances under  which  the  homicide  is  committed.  If,  on  receiving 
such  a  deadly  assault,  he  suddenly  leave  the  scene  of  outrage, 
procure  arms,  and  in  the  heat  of  blood  consequent  upon  the 
wrong,  return  and  renew  the  combat,  and  slay  his  adversary, 
both  being  armed,  such  a  homicide  would  be  but  man^ughter. 
For  the  law,  from  its  sense  of  and  tenderness  towards  human  in- 
firmity, would  consider  that  sufficient  time  had  not  elapsed  for 
the  blood  to  cool  and  reason  to  resume  its  empire  over  the  mind, 
smarting  under  the  original  wrong.' 

§  458.  If  after  a  reconciliation  the  aggressor  renews  the  con- 
test, or  attempt  to  do  so,  and  the  other,  having  a  deadly  weapon 

1  R.  V.  Hajwud,  6  C.  &  F.  167.  *  Com.  p.  Haro,  4  Pa.  L.  J.  S57. 
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about  him,  on  such  sadden  renewal  of  the  prorocation  uses  it 
without  previous  intent  to  do  so,  this  is  evidence  which  may 
reduce  the  crime  to  manslaughter.^ 

§  454.  Upon  an  indictment  for  murder,  it  appeared  that  the  pris- 
oner and  the  deceased,  who  had  been  upon  terms  of  intimacy  for 
three  or  four  years,  had  been  drinking  together  at  a  public  house 
till  about  twelve  o'clock  at  night ;  about  one  they  were  together 
in  the  street,  and  hieul  some  words,  and  a  scuffle  ensued,  during 
which  the  deceased  struck  the  prisoner  in  the  face  with  his  fist, 
and  gave  him  a  black  eye.  The  prisoner  called  for  the  police, 
and,  on  a  policeman  coming,  went  away ;  he,  however,  returned 
again,  between  five  and  ten  minutes  afterwards,  and  stabbed  the 
deceased  with  a  knife  on  the  left  side  of  the  abdomen ;  the  knife, 
a  common  bread  and  cheese  knife,  was  one  that  the  prisoner  was 
in  the  habit  of  carrying  about  with  him,  and  he  was  rather  weak 
in  his  intellect,  but  not  so  much  so  as  not  to  know  right  from 
wrong.  Lord  Tenterden,  C.  J. :  ^^  It  is  not  every  slight  provoca- 
tion, even  by  a  blow,  which  will,  when  the  party  receiving  it  strikes 
with  a  deadly  weapon,  reduce  the  crime  from  murder  to  man- 
slaughter ;  but  it  depends  upon  the  time  elapsing  between  the 
blow  and  the  injury ;  and  also  whether  the  injury  was  inflicted 
with  an  instrument  at  the  moment  in  the  possession  of  the  party, 
or  whether  he  went  to  fetch  it  from  another  place.  It  is  uncer- 
tain, in  this  case,  how  long  the  prisoner  was  absent ;  the  witness 
says  from  fiveto  ten  minutes,  according  to  the  best  of  his  knowl- 
edge. Unless  attention  is  particularly  called  to  it,  it  seems  to 
me  that  evidence  of  time  is  very  uncertain ;  the  prisoner  may 
have  been  absent  less  than  five  minutes ;  there  is  no  evidence 
that  he  went  anywhere  for  the  knife.  The  father  says  it  was  a 
knife  he  carried  about  with  him  ;  it  was  a  common  knife,  such  as 
a  man  in  the  prisoner's  situation  in  life  might  have ;  for  aught 
that  appears  he  might  have  gone  a  little  way  from  the  deceased 
and  then  returned,  stiU  smarting  under  the  blow  he  had  received. 
Tou  will  also  take  into  consideration  the  previous  habits  and  con- 
nection of  the  deceased  and  the  prisoner  with  respect  to  each 
other ;  if  there  had  been  any  old  grudge  between  them,  then  the 
crime  which,  the  prisoner  committed  might  be  piurder.  But  it 
seems  they  had  been  long  in  habits  of  intimacy,  and  on  the  very 
night  in  question,  about  an  hour  before. the  blow,  they  had  been 

1  B.  9.  Selten,  11  Cox  C.  C.  674. 
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drinking  in  a  friendly  way  together.  If  you  think  there  was  not 
time  and  interval  sufficient  for  the  passion  of  a  man,  proved  to  be 
of  no  very  strong  intellect,  to  cool,  and  for  reason  to  regain  her 
dominion  over  his  mind,  then  you  will  say  that  the  prisoner  is 
guilty  only  of  manslaughter.  But  if  you  think  that  the  act  was 
the  act  of  a  wicked,  malicious,  and  diabolical  mind  (which,  under 
the  circumstances,  I  should  think  you  hardly  would),  then  you 
will  find  him  guilty  of  murder."  ^ 

§  455.  In  a  leading  case,  Major  Oneby  was  indicted  for  the 
murder  of  Mr.  Gower,  and  a  special  verdict  was  found,  stating 
that  the  prisoner,  being  in  company  with  the  deceased  and  three 
other  persons  at  a  tavern  in  a  friendly  manner,  after  some  time 
began  playing  at  hazard,  when  Rich,  one  of  the  company,  asked 
if  any  one  would  set  him  three  half  crowns,  whereupon  the  de- 
ceased, in  a  jocular  manner,  laid  down  three  half  pence,  telling 
Rich  he  had  set  him  three  pieces,  and  the  prisoner  at  the  same 
time  set  Rich  three  half  crowns,  and  lost  them  to  him,  imme- 
diately after  which  the  prisoner  in  an  angry  manner  turned  about 
to  the  deceased,  and  said :  ^^  It  w^  an  impertinent  thing  to  set 
half  pence,  and  that  he  was  an  impertinent  puppy  for  so  doing," 
to  which  the  deceased  answered,  ^^  Whoever  called  him  so  was 
a  rascal.*'  Thereupon  the  prisoner  took  up  a  bottle,  and  with 
great  force  threw  it  at  the  deceased's  head,  but  did  not  hit  him, 
the  bottle  only  brushing  some  of  the  powder  out  of  his  hair.  The 
deceased,  in  return,  immediately  tossed  a  candlestick  or  bottle  at 
the  prisoner,  which  missed  him,  upon  which  they  both  rose  up  to 
fetch  their  swords,  which  then  hung  up  in  the  room,  and  the 
deceased  drew  his  sword,  but  the  prisoner  was  prevented  from 
drawing  his  by  the  company;  the  deceased  thereupon  threw 
away  his  sword,  and  the  company  interposing,  they  sat  down 
again  for  the  space  of  an  h()ur.  At  the  expiration  of  that  time 
the  deceased  said  to  the  prisoner,  ^^  We  have  had  hot  words,  but 
you  were  the  aggressor ;  but  I  think  we  may  pass  it  over,"  and 
at  the  same  time  offered  his  hand  to  the  prisoner,  who  made  an- 
swer, ^^  No,  damn  you,  I  will  have  your  blood ; "  after  which,  the 
reckoning  being  paid,  all  the  company  except  the  prisoner  left  the 
room,  but  he,  calling  back  the  deceased,  closed  the  door,  and  the 
rest  of  the  company,  shortly  after,  hearing  a  clashing  of  swords, 
found  the  deceased  had  received  from  the  prisoner  a  mortal 

1  B.  V.  Lynch,  5  C.  &  P.  324. 

856 


CHAP.  Xm.]  GOOLINO  TIME.  [§  457. 

wound.  It  was  farther  found,  that  from  the  throwing  of  the 
bottles  there  had  been  no  reconciliation.  Upon  these  facts  all 
the  judges  were  of  opinion  that  the  defendant  had  been  guilty  of 
murder,  and  that  from  the  period  which  had  elapsed  there  had 
been  reasonable  time  for  cooling.^ 

§  456.  Where  it  appeared  that  the  prisoner  and  the  deceased, 
after  having  been  engaged  in  mutual  combat,  on  sudden  occasion, 
fairly  begun,  were  separated  at  the  request  of  the  prisoner,  who 
was  overcome  and  beaten  in  the  contest ;  that  the  prisoner  was 
held  by  one  of  the  persons  present,  but  drew  his  knife  and  swore 
he  would  kill  the  deceased ;  that  after  releasing  himself  from  the 
person  holding  him,  he  pursued  the  deceased,  who  had  left  the 
place  of  combat,  and  who,  upon  being  apprised  of  the  pursuit  by 
a  call  from  the  person  holding  the  prisoner,  left  the  road  on  which 
he  was  walking  and  provided  himself  with  a  rail  from  a  neigh- 
boring fence ;  that  on  his  return  towards  the  road  he  met  the 
prisoner,  gave  back  and  struck  him  several  blows  upon  the  head 
as  he  rushed  on  with  the  rail,  which,  breaking  some  ten  paces 
from  the  point  where  the  deceased  began  to  give  back,  the  pris- 
oner closed  and  inflicted  the  mortal  blow ;  and  that  sufficient 
time  had  transpired,  not  only  for  the  deceased  to  adjust  himself 
after  the  fight  and  walk  deliberately  two  hundred  and  twenty- 
five  yards,  but  for  the  prisoner  afterwards  to  pass  over  the  same 
ground,  as  also  for  a  person  at  a  neighboring  house,  within  hear- 
ing of  the  noise  of  the  second  quarrel,  to  reach  the  place  of 
strife.  The  court,  under  this  state  of  facts,  were  of  opinion  that 
both  contests  could  not  have  constituted  one  combat ;  nor  could 
the  second,  in  which  the  prisoner  rushed  with  his  drawn  knife 
upon  his  adversary,  who  had  snatched  the  readiest  means  for  de- 
fence at  hand,  ^but  was  neither  equally  armed,  nor  willing  to  meet 
such  a  weapon,  have  been  that  fair  struggle  which  the  law  de- 
nominates a  mutual  combat.  The  jury  having  found  a  verdict 
of  guilty,  the  court  refused  to  disturb  it.' 

§  457.  The  prisoner  and  his  son  were  wrestling  on  a  floor  to- 
gether, the  son  being  uppermost ;  the  son  got  up  and  went  to  the 
door,  and  the  prisoner  took  up  a  coal  pick  and  threw  it  at  the 
deceased  and  hit  him  on  the  back.     The  deceased  said  it  hurt 

1  Major  Oneby'i  case,  O.  B.  1 2  Geo.    See  this  case  further  noticed,  infra,  J 
1  ;  2  Stra.  766,  and  2  Ld.  Ray.  US5.     466. 

>  State  V.  M'Cants,  1  Spear,  884. 
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hhn,  and  the  prisoner  said  he  would  have  his  reyenge.  The  de- 
ceased stood  at  the  door  with  his  hands  against  it,  when  the  pris- 
oner took  a  knife  off  the  table  and  stabbed  the  deceased  with  it 
on  the  left  side.  The  deceased  said,  ^^  Father,  you  have  killed 
me ! "  and  retreated  a  few  paces  into  the  street,  reeling  as  he 
went.  A  person  told  the  prisoner  he  had  stabbed  his  son.  He 
said,  ^^  Joe,  I  will  have  my  revenge  I "  The  deceased  came  into 
the  house  again,  and  the  prisoner  stabbed  him  again  in  the  left 
side.  There  was  also  evidence  of  .expressions  of  ill-will  by  the 
prisoner  towards  the  deceased,  and  of  threats  uttered  a  short 
time  before.  Mr.  J.  Coleridge  told  the  jury :  "  In  some  instances 
you  must  feel  certain,  from  the  acts  of  the  party,  that  he  had  a 
grudge.  Suppose  a  man  destroyed  another  by  poison  ;  if  it  were 
proved  that  he  had  previously  bought  the  poison  and  prepared 
the  cup,  although  he  should  have  had  a  quarrel  with  the  party 
at  the  very  time  of  administering  it,  you  could  not  doubt  that 
there  was  express  malice.  If  a  person  has  received  a  blow,  and 
in  the  consequent  irritation  immediately  inflicts  a  wound  that 
occasions  death,  that  will  be  manslaughter.  But  he  shall  not  be 
allowed  to  make  this  blow  a  cloak  for  what  he  does ;  and,  there- 
fore, as  in  the  case  of  poisoning,  though  there  have  been  an  act- 
ual quarrel,  and  the  deceased  shall  have  given  a  great  number 
of  blows,  yet  if  the  party  inflict  the  wound,  not  in  consequence 
of  those  blows,  but  in  consequence  of  previous  malice,  all  the 
blows  would  go  for  nothing.  So,  in  the  present  case,  if  there 
was  a  stab  given  in  consequence  of  a  grudge  entertained  a  day 
or  two  before,  all  that  passed  between  these  parties  at  the  very 
time  must  go  for  nothing,  for  the  simple  reason  that  the  blows 
were  not  the  cause  of  the  crime.*'  After  observing  on  the  danger 
of  relying  on  the  previous  threats,  the  very  learned  judge  pro- 
ceeded :  ^^  Then  I  will  suppose  that  all  was  unpremeditated  till 
C.  came,  and  then  the  case  will  stand  thus :  the  father  and  son 
have  a  quarrel,  the  son  gets  the  father  down,  the  son  has  the 
best  of  it,  and  the  father  has  received  considerable  provocation ; 
and  if  when  he  got  up  and  threw  the  pick  at  the  deceased  he 
had  at  once  killed  him,  I  should  have  said  at  once  that  it  was 
manslaughter.  Now  comes  the  more  important  question  (the 
son  having  given  no  further  provocation),  whether  in  truth  that, 
which  was  in  the  first  instance  sufficient  provocation,  was  so  re- 
cent to  the  actual  deadly  blow  that  it  excused  the  act  that  was 
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done,  and  whether  the  father  was  acting  under  the  recent  sting, 
or  had  time  to  cool,  and  then  took  up  the  deadly  weapon.  I  told 
you  just  now  he  must  be  excused  if  the  provocation  was  recent, 
and  he  acting  on  its  sting,  and  the  blood  remained  hot ;  but  you 
must  consider  all  the  circumstances, — the  time  which  elapses,  the 
prisoner's  previous  conduct,  the  deadly  nature  of  the  weapon, 
the  repetition  of  the  blows;  because,  though  the  law  conde- 
scends to  human  frailty,  it  will  not  indulge  human  ferocity.  It 
considers  man  to  be  a  rational  being,  and  requires  that  he  should 
exercise  a  reasonable  control  over  his  passions.*'  ^ 

§  458.  Where  the  defendant,  having  been  violently  beaten  and 
abused,  made  his  escape,  ran  to  his  house,  eighty  yards  off,  got  a 
knife,  ran  back,  and  on  meeting  with  the  deceased  stabbed  him, 
it  was  held  but  manslaughter ;  but  it  was  said  that  if,  on  the 
second  meeting,  the  defendant  had  disguised  the  fact  of  having  a 
weapon  for  the  purpose  of  inducing  the  deceased  to  come  within 
his  reach,  it  would  have  been  murder,  such  concealment  affording 
ground  for  the  presumption  of  deliberation.^ 

§  459.  Where  it  becomes  material  to  inquire  whether  a  homi- 
cide committed  in  a  second,  after  a  previous  combat,  in  which  it 
might  have  been  manslaughter,  was  in  course  of  the  first  or  a 
continuance  of  it,  or  after  such  an  interval  of  time  as  would 
imply  premeditation,  the  proper  inquiry  in  such  case  is,  not 
wheUier  the  suspension  of  reason  continued  down  to  the  moment 
of  the  mortal  stroke  given,  but  did  the  prisoner  cool,  or  was 
there  time  for  a  reasonable  man  to  have  cooled  ?  ' 

§  460.  Where,  in  New  York,  the  prisoners,  three  women,  each 
of  them  armed  with  clubs,  had  fallen  into  a  quarrel  with  the 
deceased,  who  was  also  armed  with  a  club,  and  had  been  chased 
by  him  for  some  distance  till  he  stopped,  upon  which  one  of  them 
turned  round  and  gave  him  a  mortal  blow,  it  was  held  manslaugh- 
ter.^ The  indulgence  which  the  law  extends  to  cases  of  this 
description  is  founded  on  the  supposition  that  a  state  of  sudden 
and  violent  exasperation  is  generated  in  the  affray,  so  as  to  pro- 
duce a  temporary  suspension  of  reason,  and  that  the  transport  of 
passion  excludes  the  presumption  of  malice.  ^ 

1  R.  V.  Kirkham,  S  C.  &  P.  115.  Wheeler's  G.  C.  847;  U.  S.  v.  Thayer, 

*  State  V,  NorriB,  1  Hay.  429.  U.  S.  Circuit  Court,  2  Wheeler's  C.  C. 

*  State  V.  M'.CaDts,  1  Spear,  884.  508. 

*  People    o.    Garretson     et   al.  2        *  People  v,  Garretson,  supra. 
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§  461.  "  When  an  assault,"  says  a  very  able  jurist,^  "  is  ro- 
turned  with  a  violence  manifestly  disproportionate  to  the  assault, 
the  character  of  the  combat  is  essentially  changed,  and  the  as- 
saulted becomes  in  his  turn  the  assailant.  Such,  according  to 
the  case,  was  the  state  of  this  affray,  when  the  mortal  wound 
was  given.  To  avenge  a  blow,  the  deceased  attacked  the  pris- 
oner with  a  knife  —  made  three  cuts  at  him  —  and  gave  him  a 
severe  wound  in  the  abdomen.  If,  instantly  thereupon,  in  the 
transport  of  passion  thus  excited,  and  without  previous  malice, 
the  prisoner  killed  the'  deceased,  it  would  have  been  a  clear  case 
of  manslaughter.  Not  because  the  law  supposes  that  this  passion 
made  him  unconscious  of  what  he  was  about  to  do,  and  stripped 
the  act  of  killing  of  an  intent  to  commit  it,  but  because  it  pre- 
sumed that  passion  disturbed  the  sway  of  reason,  and  made  him 
regardless  of  her  admonitions.  It  does  not  look  upon  him  as 
temporarily  deprived  of  intellect,  and  therefore  not  an  accounta- 
ble agent ;  but  as  one  in  whom  the  exercise  of  judgment  is  im- 
peded by  the  violence  of  excitement,  and  accountable  therefore  as 
an  infirm  human  being.  We  nowhere  find  that  the  passion  which 
in  law  rebuts  the  imputation  of  malice  must  be  so  overpowering  as 
for  the  time  to  shut  out  knowledge  and  destroy  volition.  All  the 
writers  concur  in  representing  this  indulgence  of  the  law  to  be  a 
condescension  to  the  frailty  of  the  human  frame,  which,  during 
the  furor  hrevis^  renders  a  man  deaf  to  the  voice  of  reason ;  so 
that,  although  the  act  done  was  intentional  of  deaths  it  was  not 
the  result  of  malignity  of  heart,  but  imputable  to  human  in- 
firmity. 

§  462.  **  The  proper  inquiry  to  submit  to  the  jury  on  this 
part  of  the  case  was,  whether  a  sufficient  time  had  elapsed  after 
the  prisoner  was  stabbed,  and  before  he  gave  the  mortal  wound, 
for  passion  to  subside  and  reason  to  reassume  her  dominion  ;  for 
it  is  only  during  the  temporary  dethronement  of  reason  by  pas- 
sion that  this  allowance  is  made  for  man's  frailty.  And  in  pros- 
ecuting this  inquiry,  every  part  of  the  conduct  of  the  prisoner, 
as  well  words  as  acts  tending  to  show  deliberation  and  coolness 
on  the  one  side,  or  continued  anger  and  resentment  on  the  other, 
was  fit  to  be  considered,  in  order  to  conduct  the  jury  to  a  proper 
result.  ' 

^^  The  attorney  general,  in  his  argument,  referred  to  a  class 
1  GastOD,  J.,  State  r.  Hill,  4  Dev.  &  Bat  491. 
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of  cases,  which  probably  misled  the  judge  in  laying  down  the 
proposition  before  us,  in  which  circumstances  apparently  unim- 
portant, but  indicative  of  deliberation,  have  been  thought  to 
estabUsh  malice,  and  repel  the  idea  of  human  infirmity.  The 
explanation  given  by  the  text  writers  will  show  that  the  doctrine 
in  these  cases,  although  in  some  respects  analogous  to  that  which 
obtains  in  a  killing  upon  legal  provocation,  is  not  identical  with 
it.  The  general  rule  of  law  is,  that  words  of  reproach,  or  con- 
temptuous gestures,  or  the  like  offences  against  decorum,  are  not 
a  sufficient  provocation  to  free  the  party  killing  from  the  guilt  of 
murder,  wheire  he  useth  a  deadly  weapon,  or  manifests  an  inten- 
tion to  do  great  bodily  harm. 

'^  This  rule,  however,  does  not  obtain  where,  because  of  such 
insufficient  provocation,  the  parties  become  suddenly  heated  and 
engage  immediately  in  mortal  combat,  fighting  upon  equal  terms. 
But  deliberate  duelling,  if  death  ensue,  however  fairly  the  com- 
bat may  be  conducted,  is,  in  the  eye  of  the  law,  murder.  The 
punctilios  of  false  honor,  the  law  regards  as  furnishing  no  excuse 
for  homicide.  He  who  deliberately  seeketh  the  blood  of  another, 
in  compliance  vnth  such  punctilios,  acts  in  open  defiance  of  the 
laws  of  God  and  of  the  State,  and  with  that  wicked  purpose 
which  is  termed  malice  aforethought.  While,  therefore,  because 
of  presumed  heat  of  blood,  the  law  extenuates  into  manslaugh- 
ter a  killing  upon  such  sudden  rencounter,  although  proceeding 
upon  an  insufficient  provocation,  it  withholds  this  indulgence 
when,  from  the  circumstances  of  the  case,  it  can  be  collected  that, 
not  heated  blood,  but  a  settled  purpose  to  vindicate  offended 
honor,  even  unto  slaying,  in  defiance  of  law,  was  the  actual 
motive  which  urged  on  to  the  combat." 

§  463.  Killing  in  duel  is  murder.  —  Cool  and  deliberate  homi- 
cide in  a  duel  is  murder  in  the  guilty  party,  and  this,  though  the 
latter  had  received  the  provocation  of  a  blow,^  or  had  been 
threatened  with  dishonor.^  It  is  the  deliberation  which  consti- 
tutes the  grade  of  guilt.  Thus  if  A.  and  B.  meet  deliberately 
to  fight,  and  A.  strike  B.,  and  pursue  B.  so  closely  that  B.,  in 
safeguard  of  his  own  life,  kills  A.,  this  is  murder  in  B. ;  because 

>  K.   r.  Yoang,   8   C.   &  P.   144 ;    Cuddy,  1  Car.  &  Kir.  209 ;  R.  t;.  Sel- 
Smith  V.  State,  1  Yerger,  228;  R.  v.    ten,  11  Cox  C.  C.  674;  mipra,  §  335. 

s  1  Hale,  452. 
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their  meeting  was  a  compact,  and  an  act  of  deliberation,  in  pur- 
Buance  of  which  all  that  follows  is  presumed  to  be  done.^ 

If  the  meeting  to  fight  be  intentional,  no  subsequent  hot  blood 
will  be  a  defence.  Thus  where  B.  challenges  A.,  and  A.  refused 
to  meet  him,  but  in  order  to  evade  the  law,  A.  told  B.  that  he 
should  go  the  next  day  to  a  certain  town  about  his  business,  and 
accordingly  B.  met  him  in  the  road  to  the  same  town,  and  as- 
saulted him,  whereupon  they  fought,  and  A.  killed  B.,'it  is  said 
that  A.  seems  guilty  of  murder  ;  but  the  same  conclusion  would 
not  follow  if  it  should  appear  by  the  whole  circumstances  that  he 
gave  B.  such  information  accidentally,  and  not  with  a  design  to 
give  him  an  opportunity  of  fighting.^  For  in  truth  the  duellist 
has  engaged  in  an  act  highly  unlawful,  in  defiance  of  the  laws, 
and  he  must  at  his  peril  abide  the  consequences  ;  and  upon  this 
principle,  wherever  two  persons  quarrel  over  night  and  appoint  to 
fight  the  next  day,  or  quarrel  in  the  morning  and  agree  to  fight 
in  the  afternoon,  or  at  any  time  afterwards  so  considerable  that 
in  common  intendment  it  must  be  presumed  that  the  blood  was 
cooled,  the  person  killing  will  be  guilty  of  murder.  And  in  a  case 
where,  upon  a  quarrel  happening  at  a  tavern.  Lord  Morley  ob- 
jected to  fighting  at  that  time  on  account  of  the  disadvantage  he 
should  have  by  reason  of  the  height  of  his  shoes,  and  presently 

>  1  Hale,  452, 480,  who  says,  **  Thus  same  doabt ;  and  that  it  was  connd- 
is  Mr.  Dilton,  cap.  93,  p.  241  (new  ercd  as  settled  law  by  the  chief  jus- 
ed.  c.  145,  p.  47t),  to  be  understood.'*  tice,  in  Oneby's  case.  Lord  Baym. 
But  a  qu,  is  added  in  1  Hale^  452,  1489.  Mr.  East,  after  reasoning  In 
whether,  if  B.  had  really  and  truly  favor  of  the  extenuation  of  the  duel- 
declined  the  fight,  ran  away  as  far  as  list  so  declining  to  fight,  proceeds  thus: 
he  could,  and  offered  to  yield,  and  yet  '*  Yet  still  it  may  be  doubtful  whether, 
A.  refusing  to  decline  it  had  attempted  admitting  the  full  force  of  this  reason- 
his  death,  and  B.  after  this  had  killed  ing,  the  offence  can  be  less  than  man- 
A.  in  his  own  defence,  it  would  excuse  slaughter,  or  whether  in  such  case  the 
him  from  the  guilt  of  murder ;  admit-  party  can  altogether  excuse  himself 
ting  clearly  that  if  the  running  away  upon  the  foot  of  necessity  in  selL 
were  only  a  pretence  to  save  his  own  defence,  b^ause  the  necessity  which 
life,  but  was  really  designed  to  draw  was  induced  from  his  own  faulty  and 
out  A.  to  kill  him,  it  would  be  murder,  illegal  act,  namely,  the  agreement  to 
This  qucereoi  Lord  Hale's  is  discussed  fight,  was -in  the  first  instance  delibei^ 
in  1  East  P.  C.  c.  5,  s.  54,  p.  284  et  ately  foreseen  and  resolved  upon,  in 
seq.y  and  it  is  observed  that  Mr.  J.  defiance  of  the  law."  1  East  P.  C.  c. 
Blackstone  (4  Black.  Com.  185)  ex-  5,  s.  54,  p.  285. 
pre ssly  puts  the  same  case  of  a  duel  as  *1  Hawk.  P.  G.  c.  SI,  a.  22;  1 
Lord  Hale,  but  without  subjoining  the  Hale,  458 ;  supra,  §  835. 

862 


CHAP.  Xni.]  DUELLING.  [§  464. 

afterwards  went  into  a  field  tod  fought ;  the  circumstance  was 
relied  on  as  showing  that  he  did  not  fight  in  the  first  passion.^ 
On  the  <other  hand,  where  upon  a  sudden  quarrel,  the  parties 
fight  upon  the  spot,  or  if  they  presently  fetch  their  weapons, 
and  go  into  a  field  and  fight,  and  one  of  them  be  killed,  it  will 
be  but  manslaughter,  because  it  may  be  presumed  that  the  blood 
never  cooled.^  It  is  to  be  supposed,  with  regard,  to  sudden  ren» 
counters,  that  when  they  are  begun,  the  blood,  previously  too 
much  heated,  kindles  afresh  at  every  pass  or  blow ;  and  in  the 
tumult  of  the  passions,  in  which  mere  instinct,  self-preservation, 
has  no  inconsiderable  share,  the  voice  of  reason  is  not  heard ; 
therefore  the  law,  in  condescension  to  the  infirmities  of  flesh  and 
blood,  has  extenuated  the  offence.' 

§  464.  Lord  Byron  and  Mr.  Chaworth  differed  at  a  club  as  to 
the  best  means  of  procuring  game.  Mr.  C.  mentioned  Sir  C. 
Sedley's  manors  ;  Lord  B.  asked  which  they  were ;  Mr.  C.  named 
Nuttall  and  another ;  Lord  B.  repeated  his  question ;  Mr.  C. 
said,  "  Surely  you  will  allow  Nuttall  to  be  Sir  C.  Sedley's ;  but 
if  you  have  anything  more  to  say,  you  will  find  Sir  C.  Sedley  in 
Dean  Street,  and  me  in  Berkeley  Row."     The  conversation  then 

*  Bromwich's  case,  1  Lev.  180;   1  if  the  blood  has  not  had  time  to  cool, 

Sid.   277 ;    7   St.  Tr.  42.    Bromwich  or  the  reason  to  return,  the  result  is 

was  indicted  for  aiding  and  abetting  termed  manslaughter.      Such  is  the 

Lord  Morley,  in  the  murder  of  Hast-  law  of  the  land,  which  undoubtedljr 

ings.  the  unfortunate  gentleman  at  the  bar 

For  a  Talaable  collection  of  cases  has  violated,  though  he  has  acted  in 
on  this  point,  see  Mr.  Townsend's  conformity  to  the  laws  of  honor.  His 
Modem  State  Trials,  i.  151  et  seq,  whole  demeanor  in  the  duel,  accord- 
The  English  judges,  though  gener-  ing  to  the  witness  whom  you  are  most 
ally  laying  down  the  law  with  be-  to  believe,  Colonel  Stanwid,  was  that 
coming  precision,  sometimes  go  beyond  of  perfect  honor  and  perfect  human- 
oar  American  authorities  in  mawkish  ity.  Such  is  the  law,  and  such  are 
sensibility  with  the  accused.  Thus,  the  facts.  If  you  cannot  reconcile  the 
on  the  trial  of  Purefoy,  for  killing  latter  to  your  conscience,  you  must 
Colonel  Roper  in  a  duel,  at  Maid-  return  a  verdict  of  guilty.  But  if  the 
stone,  in  1794,  Baron  Hotham  thus  contrary,  though  the  acquittal  may 
charged  the  jury :  "  The  oath  by  trench  on  the  rigid  rules  of  law,  yet 
which  I  am  bound  obliges  me  to  say  the  verdict  will  be  lovely  in  the  sight 
that  homicide,  after  due  interval  of  both  of  God  and  man."  1  Town- 
consideration,  amounts  to  -mmtlfer.  send 's  Modern  St.  Trials,  154. 
The  laws  of  England,  in  their  utmost  *  1  Hale,  453;  1  Hawk.  P.  C.  c.  31, 
lenity  and  allowance  for  human  frailty,  s.  29;  3  Inst.  51. 
extend  their  compassion  only  to  sud-  *  Fost.  138,  296. 
ien  and  momentary  frays;  and  then, 
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dropped,  and  they  stayed  together  at  least  half  an  hoar ;  and 
Lord  B.  during  that  time  conversed  with  a  gentleman  who  sat 
next  him  ;  Mr.  C.  settled  th^  bill,  but  made  a  mistake  in  mark* 
ing  the  club  room,  which  might  arise  from  agitation ;  he  marked 
Lord  B.  as  absent,  though  he  was  there.  Mr.  C.  then  went  out, 
and  a  Mr.  Donston  followed  him,  of  whom  Mr.  C.  asked  if  he 
had  been  short  with  Lord  B.  in  what  he  said  last  to  him ;  to 
which  Mr.  Donston  answered  *^  No,"  and  was  returning  into  the 
room<when  he  met  Lord  B.  coming  out.  Lord  B.  said  to  Mr.  C, 
"  I  want  to  speak'  to  you ; "  upon  which  they  both  called  the 
waiter,  and  w^re  shown  into  a  small  room,  and  the  waiter  left  a 
candle  in  the  room.  Lord  B.  asked  Mr.  C.  if  he  meant  the  con- 
versation upon  game  to  Sir  C.  Sedley  or  to  him  ;  upon  which  Mr. 
C.  said,  *^  If  you  have  anything  to  say,  we  had  better  shut  the 
door,  or  we  shall  be  heard ; "  and  he  shut  the  door.  On  turning 
from  the  door  he  saw  Lord  B.'s  sword  half  drawn,  and  Lord  B. 
said,  *^  Draw,  draw."  Mr.  C.  drew,  and  thrust  at  Lord  B. ;  and 
after  one  or  two  thrusts,  Mr.  C.  received  a  mortal  wound,  of 
which  he  died.  An  indictment  was  preferred  for  murder ;  but 
upon  the  trial  the  peers  were  unanimous  that  it  was  manslaugh- 
ter only.i 

§  465.  Sir  Charles  Pym  with  one  party,  and  Mr.  Walters  with 
another  party,  dined  at  a  tavern ;  and  on  coming  out  Sir  Charles 
P.  and  Mr.  W.  quarrelled  and  drew  their  swords,  and  Mr.  W. 
ran  Sir  Charles  P.  through  the  body,  and  he  died.  There  was 
no  evidence  of  any  unfair  advantage  taken  by  Mr.  W. ;  nor 
could  the  witnesses  say  more  than  that  they  heard  them  quarrel- 
ling, saw  their  swords  drawn,  and  the  sword  through  Sir  Charles 
P.'s  body ;  and  it  appeared  that  the  parties  did  not  know  each  other 
before.  When  Sir  Charles  P.  fell,  Mr.  W.  took  him  by  the  nape 
of  the  neck,  dashed  his  head  upon  the  ground,  and  said,  ^^  Damn 
you,  you  are  dead."  Jenner,  B.,  told  the  jury  that  this  was  only 
manslaughter ;  the  jury  however,  were  disposed  to  find  it  mur- 
der, because  of  the  dashing  the  head  against  the  ground,  &e, ; 
but  Allibone,  J.,  repeated  to  them  it  was  manslaughter  only,  and 
they  found  accordingly.^ 

§  466.  But  where  malice  is  proVId,  the  fact  of  combat  is  no 
defence,  and  malice  may  be  inferred  from  the  violence  of  the 

1  R.  V.  Lord    Byron,   11   St.  Tr.        *  R.  v.  Walteni  et  al.  12   St.  Tr. 
1177.  lis. 
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prisoner,  and  from  deliberation.  Thus  in  Major  OnebyXcase,^ 
all  the  judges  were  of  opinion  that  the  prisoner  was  guilty  of 
murder ;  be  having  acted  upon  malice  and  deliberation,  and  not 
from  sudden  passion.  It  should  be  taken,  upon  the  facts  found 
in  the  yerdict  and  the  argument  of  the  chief  justice,  that,  after 
the  door  had' been  shut,  the  parties  were  upon  an  equal  footing 
in  point  of  preparation  before  the  fight  began  in  which  the  mortal 
woi^id  was  given.  The  main  point  then  on  which  the  judgment 
turned,  and  so  declared  to  be,  was  the  evidence  of  express  malice^ 
after  the  interposition  of  the  company,  and  the  parties  had  all  sat 
down  agaih  for  an  hour.  Under  these  circumstances  the  court 
were  of  opinion  that  the  prisoner  had  had  reasonable  time  for 
cooling  ;  after  which,  upon  an  offer  of  ;reconciliation  from  the  de- 
ceased, he  had  made  use  of  that  bitter  and  deliberate  expression, 
that  he  would  have  his  blood.  And  again,  the  prisoner  remain- 
ing in  the  room  after  the  rest  of  the  company  retired,  and  calling 
back  the  deceased  by  the  contemptuous  appellation  of  young 
man,  on  pretence  of  having  something  to  say  to  him,  altogether 
showed  such  strong  proof  of  deliberation  and  coolness  as  pre- 
cluded the  presumption  of  passion  having  continued  down  to  the 
time  of  the  mortal  stroke.  Though  even  that  would  not  have 
availed  the  prisoner  under  these  circumstances ;  for  it  must  have 
been  implied,  according  to  Mawgridge's  case,  that  he  acted  upon 
malice ;  having  in  the  first  instance,  before  any  provocation  re- 
ceived, and  without  warning  or  giving  time  for  preparation  on 
the  part  of  Mr.  Gower,  made  a  deadly  assault  upon  him.^ 

§  467.  Seconds  also  responsible  for  murder.  Not  only  the  prin- 
cipals^ but  the  seconds^  in  a  deliberate  duel,  are  guilty  of  homi- 
cide.^ And  with  regard  to  other  persons  who  are  so  present,  the 
question  is,  did  they  give  their  aid  and  assistance  by  their  coun- 
tenance and  encouragement  of  the  principals  in  the  contest? 
Mere  presence  is  not  sufficient ;  but  if  the  sustain  the  principals 
by  their  advice  or  presence,  or  if  they  go  for  the  purpose  of  en- 
couraging and  forwarding  the  unlawful  conflict,  although  they  do 
not  say  or  do  anything,  yet  if  they  are  present,  and  assisting  and 

1  See  facts  of  this  case  given,  siipra,  *  R.  o.  Young,  8  C.  &  P.  644.  See 
§  455.  rapra,  §  SS5. 

*  R.  V.  Oneby,  2  Str.  766;   2  Ld. 
Raym.  1485. 
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encouraging  at  the  moment  when  the  pistol  is  fired,  they  are 
guilty  of  murder.^ 

§  468.  In  a  case  before  Williams,  J.,  in  1843,  the  indictment 
charged  a  person  named  Munro  with  the  murder  of  David  Ly- 
nar  Fawcett ;  and  the  prisoner  with  being  present,  aiding  and 
abetting  Munro  in  the  act.     The  death  of  the  deceased,  Colonel 
Fawcett,  was  shown  to  have  occurred  on  the  1st  of  July,  in  a 
duel,  at  Camden  1  own,  in  which  Lieutenant  Munro  was  one  of 
the  principals,  and  the  prisoner  was  said  to  have  acted  as  the 
second  of  the  deceased.     The  evidence  as  to  the  prisoner*s  iden- 
tity was  not  very  direct   and  positive.      Williams,  J«  (Rolfe, 
B.,  being  present),  in  summing   up,  said :   '^The  question  is, 
whether  the  prisoner  was  at  the  spot  at  the  time,  and  whether 
he  took  such  a  part  as  amounts,  in  the  language  of  this  indict- 
ment, to  an  aiding  and  abetting  of  the  principal  offender.     I  am 
bound  to  tell  you,  as  a  matter  about  which  my  learned  brother 
and  myself  have  no  doubt  (nor  I  believe  has  any  other  judge 
any  doubt  about  it),  that  where  two  persons  go  out  to  fight  a 
deliberate  duel,  and  death  ensues,  all  persons  who  are  present  on 
the  occasion,  encouraging  or  promoting  that  death,  will  be  guilty 
of  abetting  the  principal  offender.      I  give  them  no  particular 
name,  but  say,  that  all  persons  who  are  present,  aiding,  assisting, 
and  abetting  that  deliberate  duel  are  within  the  terms  of  such  an 
indictment  as  this.     With  respect  to  the  facts,  there  is  very  little 
doubt,  if  any,  that  Colonel  Fawcett  was  killed  in  a  duel  on  the 
day  mentioned  in  the  indictment;  and  if  the  parties  went  out 
coolly  and  deliberately  to  fight  the  duel,  then  the  killing  by 
Lieutenant  Munro  will  amount  to  murder ;  and  then  the  ques- 
tion will  arise,  whether  the  prisoner  at  the  bar  was  present  at 
that  time  aiding,  assisting,  and  abetting  the  combatants  on  that 
occasion.      Lord  Hale,  though  an  exceedingly  sound  lawyer, 
considered  that,  as  far  as  related  to  the  second  of  the  party 
killed,  the  rule  of   law  had  been  too  far  strained ;   and  seems 
to  have  doubted  whether  such  second  should  be  deemed  a  prin- 
cipal in  the  second  degree.    But  if  this  doubt  were  correct,  it 
might  be  suggested,  on  the  same  principle,  that  Colonel  Fawcett 
was  guilty  of  suicide.    Such  a  course  is  straining  the  principles 
of  law  till  they  become  revolting  to  common  sense.**    The  jury 
acquitted.^ 

1  K  V.  Young,  8  C.  &  P.  644.  <  R.  o.  Munro,  iC.kK.  209. 
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CHAPTER  XIV. 

MISADVENTURE. 


A  penon  who  imiiittiitioiuiny  a&d  non-nag- 
Ugently,  when  doing  a  lawful  act,  kills  an- 
other, 18  to  be  acqaitted,  §  470. 

But  there  most  have  been  no  intention  to  do 
harm,  §  473. 

Proper  precautions  should  hare  been  taken, 
$478. 


Driring  or  rf  ding,  §  474. 

Dropping  thingR  from  house,  §  479. 

Poison,  §  476. 

Fire-arms,  §  477. 

Mistake  as  to  person,  §  478. 

Act  must  have  been  lawful,  §  479. 


§  470.  A  person  who  unintentionally  and  non-negligently^  when 
doing  a  lawful  act^  kUU  another^  is  to  be  acquitted,  —  Under  the 
general  head  of  excusable  homicide,  the  older  text  writers  in- 
cluded homicide  per  ii^fortunianij  or  misadventure,  which  is  the 
subject  of  this  chapter,,  and  homicide  se  et  sua  defend^ndo^  which 
is  the  subject  of  the  next.  The  term  excusable  homicide  imports 
some  fault  in  the  parfcy  by  whom  it  has  been  committed  ;  but  of 
a  nature  so  trivial  that  the  law  excuses  such  homicide  from  the 
guilt  of  felony,  though  in  strictness  it  deems  it  to  be  deserving  of 
some  degree  of  punishment.  ^'  It  appears  to  be  the  better  opin- 
ion,*' says  Sir  William  Russell,^  ^^  that  the  punishment  inflicted 
for  this  offence  was  never  greater  than  a  forfeiture  of  the  goods 
and  chattels  of  the  delinquent,  or  a  portion  of  them  ;  ^  and,  from 
as  early  a  time  as  our  records  will  reach,  a  pardon  and  writ  of  res- 
titution of  the  goods  and  chattels  have  been  granted  as  a  matter 
of  right,  upon  payment  of  the  expenses  of  suing  them  out.  At 
the  present  time,  in  order  to  prevent  this  expense,  it  is  usual  for 
the  judges  to  permit  or  direct  a  general  verdict  of  acquittal  in 
cases  where  the  death  has  notoriously  happened  by  misadventure 
or  by  self-defence."  * 

§  471.  In  the  United  States  no  penalty  of  any  kind  has  ever 
been  inflicted  on  excusable  homicide ;  it  having  been  the  invari- 
able practice  for  the  court  to  direct  the  jury  to  acquit  when  this 
defence  is  made  out. 

1  1  Rnss.  on  Cr.  656.  •  Ibid. ;  Fost.  288. 

*  i  Bl.  Com.  188. 
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Homicide  by  misadyenture  ^  is  where  one  without  intention  of 
bodily  harm,  and  with  all  proper  precaution  against  danger  while 

^    Accident  or  casus,  with  which  hole  in  a  box  where  water  is  collected 

misadventure  may  be  regarded  as  con-  in  an  upper  room,  so  that  the  water 

yertible,  is  sometimes  defined  to  be  trickles  out,  and  flows  upon  goods  in  a 

an    extraordinary  interruption  of    a  lower  room ;  Carstairs  v.  Taylor,  Law 

natural  law;  sometimes  Uie  interpo-  Rep.  6  ^xch.  217;  where  an  act  of 

sition  of  a  condition  not  under  ordi-  parliament  directed  a  water  company 

nary  circumstances  to  be  expected,  to  lay  down  pipes  with  plugs  in  them 

Whart.  on  Neg.  §  114;   Pollock,  C.  as  safety-yalves  to  prevent  the  bursts 

B.,  in  Rigby  v.  Hewitt,  5  £xch.  243;  ing  of  the  pipes,  and  the  plugs  were 

cited  by  Byles,  J.,  in  Hoey  v.  Felton,  properly  made  and  of  proper  material, 

11  C.  B.  N.  S.  148,  and   Greenland  and  a  severe  frost  occurring,  the  plugs 

V.  Chapin,  Ibid.  248.    For  the  conse-  were  prevented  from  acting,  and  the 

quences  of  such  accident  or  casus  re-  pipes  accordingly  burst  and  flooded 

sponsibility  cannot  be  imputed.     See  the  plaintiff's  cellar;    Blyth  v.  The 

Wakeman  v.  Robinson,  1  Bing.  215;  Birmingham  Water  Co.  11  Ex.  781 ; 

Hall  V.  Fearnley,  3  Q.  B.  918.  where  a  fall  of  snow  prevented  a  trav- 

The  ''Act  of  God,"  by  which  term  eller  from  discovering  a  defect  in  a 
casus  is  sometimes  described  in  An-  road;  Street  v.  Holyoke,  ]j05  Mass. 
glo -American  law,  signifies,  in  legal  82;  Day  v.  Mitford,  3  Allen,  98.  See 
phraseology,  any  inevitable  accident  Aston  v.  Heaven,  2  £sp.  538 ;  Jack- 
occurring  without  the  intervention  of  son  v,  Belleview,  80  Wise.  257  ;  Ham- 
man,  and  may,  indeed,  be  considered  mack  v.  White,  1 1  Com.  B.  N.  S. 
to  mean  something  in  opposition  to  588;  31  L.  T.  C.  P.  129;  and  where 
the  act  of  man,  as  storms,  tempests,  the  defendant's  horse,  being  frightened 
and  lightning.  Per  Lord  Mansfield,  by  the  sudden  noise  of  a  butcher's 
C.  J.,  in  Forward  v,  Pittard,  1  T.  R.  cart  which  was  driven  furiously  along 
38 ;  Bell,  Diet.  &  Dig.  of  Scotch  Law,  the  street,  became  unmanageable,  and 
p.  11;  Trent  Navigation  v.  Wood,  3  plunged  the  shaft  of  a  gig  into  the 
£sp.  181;  Oakley  v.  Steam  Packet  breast  of  the  plaintiff 's  horse.  Wake- 
C6.  11  Exch.  618;  Blyth  v.  Birming-  man  v.  Robinson,  1  Bing.  213;  8 
ham  Water  Works  Co.  11  Exch.  781.  Moore,  63.  See  Blyth  v.  Birmingham 
The  above  maxim  may,  therefore,  be  Water  lYorks  Co.  11  Ex.  781.  So  an 
paraphrased  and  explained  as  follows:  unusual  water  flood,  of  a  character 
It  would  be  unreasonable  that  those  not  to  be  foreseen,  and  preventing 
things  which  are  inevitable  by  the  act  safe  transportation,  is  an  act  of  God 
of  God,  which  no  industry  can  avoid,  which  will  be  a  defence,  if  there  be  no 
nor  policy  prevent,  should  be  con-  want  of  diligence  in  the  carrier.  Wal- 
strued  to  the  prejudice  of  any  person  lace  v.  Clayton,  42  Geo.  443 ;  Angell 
in  whom  there  has  been  no  laches.  1  on  Carriers,  153 ;  but  not  so  with  the 
Rep.  97;  Broom's  Legal  Maxims,  5th  falling  of  the  tide,  causing  a  vessel  to 
ed.  p.  230.  strand,  for  this  could  have  been  fore- 

As  illustrating  casus  may  be  noticed  seen   and  provided  against.    B<^an- 
cases  where  accidents  arise  from  foggy  non  v,  Hammond,  42  Cal.  227. 
weather,  or  the  removal  of  accustomed  We  may  notice,  also,  in  this  con- 
landmarks  ;  Crofts  V,  Waterhouse,  3  nection,  as  illustrating  the  same  prin- 
Bing.  819,  321;  where  a  rat  made  a  ciple,  a  case  put  in  the  Digest,  where 
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doing  a  lawful  act,  unfortunately  kills  another.     To  constitute 
this  defence  three  requisites  exist :  — 

1.  There  must  have  been  no  intention  to  do  harm. 

the  builder  of  a  house,  in  excavatlDg  accident  (casus  fortuittLS,  or  simply 

the  cellar,  piled  ap  a  heap  of  earth  casus)  intervenes.     If  there  is  noth- 

against  an  adjacent  house.    A  rain  ing  to  be  imputed  to  the  defendant, 

Btorm  of  extraordinary  continuance,  there  is    nothing  -with  which  he  is 

assiduis  pluviis,  set  in,  which  so  satu-  chargeable.     "  Ac  ne  is  quidem  hac 

rated  the  heap  that  it  communicated  lege  tenetur,  qui  casu    occidit   (the 

such  dampness  to  the  adjoining  wall  action  being  for  damages  under  the 

that  the  latter  fell  in.     Labeo  decided  Aquilian    law),  qui  casu  occidit,  si 

that,  on  the  ground  of  the  extraordi-  modo  culpa  ejus  nulla  inyeniatur." 

nary  character  of  the  rain,  to  which,  §  8.  L.  de  Leg.  Aq.    '<  In  hac  actione, 

and  not  to  the  heaping  of  tlie  earth  quae  ex  hoc  capitulo  oritur,  dolus  et 

(which  was  a  usual  incident  of  build-  culpa    punitnr.     Ideoque    si  quis  in 

ing),  the  damage  was  attributable,  no  stipulam  suam,   vel  spinam,   combn- 

liability  attached  to  the  builder :  Quia  rendae  ejus  causa,  ignem  immiserit, 

fum  ipsa  congestioj  sed  humor  ex  ea  eon-  et  ulterius  evagatus  et  progressus  ignis 

gestume  postea  damno  fuerit.     L.  57.  alienam  segetem  vel  vineam  laeserit, 

D.  19.  2.     See  Whart.  on  Neg.  §  927,  requiramuSf  num  imperitia  ejus  aut  neg^ 

980.    The  extraordinary  and  unprece-  ligentia  id  occidit.    Nam  si  die  ven- 

dented  chan^^ter  of  the  rain  is  spoken  toso  id  fecit,  culpae  reus  est ;  nam  et 

of  as  something  extrinsecus^  breaking  qui  occasionem  praestat,  damnum  fe- 

the  causal  connection.  And  of  this  de-  cisse  videtur.    In  eodem  crimine  est, 

eision  Javolenus  approves.    That  this  et  qui  non  obserravit,  ne  ignis  longius 

is  based  on  the  casus  of  the  rain  coming  est  procederit.    At  si  omnia  quae  opor^ 

with  such  unusual  quantity  and  per-  ftiiV,  observavit,  vel  suhita  vis  venti  Ion* 

sistence  is  shown  by  another  passage,  gius  ignem  produxiif  caret  culpa.' ^    L. 

in  which  he  declared  that  when,  Mroui/A  89.  §  8.  D.  de  Leg.  Aq. ;  Paulus,  lib.  22. 

defective  water-pipes  laid  down  by  an-  ad  Edict.    Here,  where  the  amount  of 

otheTf  water  reaches  and  saps  my  wall,  care  is  not  graduated  by  a  special 

such  other  person  is  liable  for  the  obligation,  the  term  quae  oportuU  in- 

damage  done.     ^*  -Si  fistulae,  per  quas  dicates  that  c<isus  excuses  only  when 

aqnam  ducas,  aedibus  meis  applicatae  every  reasonable  precaution  has  been 

damnum  mihi  dent,  in  factunl  actio  taken. 

mihi  competit.*'    L.  18.  D.  de  serv.        The  limits  of  casus  are  thus  con- 

praed.  urb.  8.  2;  Bar,  ut  sup,  p^  180.  cretely  defined  in  the  Digest:  *'  Si  pu- 

In  the  first  case  there  was  no  liability,  tator  ex  arbore  ramum  cum  dejicerit, 

because  the  damage  was  done  by  an  vel  machinarius  hominem  praetereun- 

extraordinary  condition  extrinsic  to  tern  occidit,  ita  tenetur,  si  is  in  publi- 

the  defendant's  action ;  in  the  second  cum  decidat,  nee  ille  proclamaverit, 

case  there  was  liability,  because  the  ut  casus  ejus  evitari  possit.     Sed  Mu- 
bnrsting  of  the  pipe  was  a  natural  con-    cius  etiam  dixit,  si  in  privato  idem 

sequence  of  its  defectiveness.  accidisset,  posse  de  culpa  agi ;  culpam 
It  must  be  remembered  that  by  the  autem  esse,  cum  quod  a  diligente  pro- 
Roman  law,  which  in  this  respect  lies  videri  poterit,  non  esset  provisumy  ant 
at  the  foundation  of  our  own,  re-  tum  denunciatem  esset,  cum  periculum 
sponsibility  (imputatio)  ceases  where    evitari  non  posset.    Secundum  quam 
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§  471.]  msADVENTUSS :  [chap.  xit. 

2.  Proper  precaution  must  have  been  taken  to  avoid  misdiief • 
8.  The  act  must  have  been  lawful. 

rationem  non  multum  refert,  per  pnb-  deretur  factum/'  L.  52.  §  4.  D.  ad  L^. 
licmn  an  per  privatam,  iter  fieret,  cum  Aquil.  Alfenus,  Lib.  2.  Dig.    No  doubt 
pleramque  per  privata  loca  volgo  iter  miBfortunes  sach  as  those  mentioned 
fiat.    Quod  si  nullum  iter  erit,  dolum  in  the  last  extract  could  have  been 
dnntaxit  praestare  debet,  ne  immittat  avoided  by  the  exercise  of  the  highest 
in  eum,  quem  viderit    transeuntem,  possible  degree  of  care.  But  what  pex^ 
nam  culpa  ab  eo  exigenda  non  est,  son,  according  to  the  ordinary  laws  of 
cifm  divinare  non  potuerit,  an  per  eum  human  nature,  can  persistently  main- 
locum  aliquis  transiturus  sit."    L.  81.  tain  such  a  condition  of  mental  tension 
D.  ad  Leg.  Aquil.;  Paulus  lib.  10  ad  as  to  insure  such  avoidance?     Who, 
Sabinum.    Sabinus,  to  apply  this  de-  particularly,  can  maintain  this  tension 
cision  to  oi^r  own  law,  where  the  bough  while  playing  a  game  ?  Or  how  can  we 
of  a  tree  or  any  other  heavy  article  is  require  indiscriminately  from  all  men  a 
dropped,  makes  a  distinction  between  degree  of  quickness  and  keenness  in 
the  dropping  on  a  public  or  on  a  pri-  the  observing   and  avoiding  danger 
vate  place.    But  Mucins,  and  after  which  is  given  to  but  few?    Hence, 
him  Paulus,  held  that  this  distinction  when  we  have  no  right  to  expect  such 
does  not  settle  the  question  of  liability,  extraordinary  vigilance  and  acuteness. 
That  question  depends  upon  culpa;  and  when  the  danger  could  only  have 
and  culpa  here  depends  upon  dili*  been  avoided  by  such  extraordinary 
gence.    Could  the  danger,  by  a  dili-  vigilance  and  acuteness,  the  result  is 
g^nt  man,  have  been  averted  ?    But  attributed  to  casus  or  accident, 
what  is  diligence  f    Hasse,  in  his  au-        At  the  same  time  it  must  be  remem- 
thoritative  treatise  on   CtUpa,  gives  bered  that  diligence  and  caution  are  to 
the  following  answer :  Diligence  exists  be  exercised  proportionate  to  the  criti- 
when  there  is  applied  a  degree  of  care-  cal  character  of  the  duties  imposed. 
fulness  which  is  competent  for  the  aver"  Certain  dangerous  instrumentalities — 
age  human  capacity.    We  cannot  say  e.   g.   steam  —  are   essential  to  the 
of  one  who  is  simply  not  of  extraor-  welfare  of  society.    It  may  be  negli- 
dinary  diligence  that  he  is  undiligent  gent   to    expose   complicated    steam 
or  negligent.  The  test  is,  not  such  ex-  machinery  in  a  thoroughfare  when  it 
traordinary  abilities  and  intense  dili-  would  not  be  negligence  to  expose  it 
gence  as  few  possess,  but  such  abili-  in  a  house.    So  with  regard  to  poison, 
ties  and  diligence  as  are  usual  with  An    apothecary  may  without   negli- 
good  and  prudent  men  undertaking  gence  expose  poison  on  his  counter 
the  particular  work.    See  Whart.  on  when  he  could  not  without  negligence 
Neg.  §  45.  expose  it  on  the  table  of  a  hotel  where 
The  following  additional  illustration  he  may  be  boarding.     So  a  common 
may  be  here  adduced :  '*  Cum  pila  com-  carrier  is  bound  to  exercise  a  higher 
plures  luderent,  quidam  ex  his  servu-  degree  of  care  as  to  the  passengers 
lum,  cum  pilam  praecipare  conaretur,  inside  his  carriage,  and  the  probabUi- 
impulit,  servus,  cecedit,  et  cms  fregit.  ties  of  whose  danger  he  is  obliged  to 
Quaerebatur,  an  dominus  servuli  Lege  be  constantly  canvassing,  than  he  it 
Aquilia  cum  eo,  cujus  impulsu  ceci-  to  persons  who  may  happen  to  onex- 
derat,  agere  posset    Respondi,  non  pectedly  appear  on  his  track.    See 
posse,  cum  casu  magis  quam  culpa  pt-  Whart.  on  Neg.  §  48. 
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CHAP.  XIV.]  BEQUISITES  OP.  [§  474. 

1.  There  mu%t  have  been  no  intention  to  do  Jiarm. 

§  472.  If  there  was  any  malice  in  the  matter,  the  offence  be- 
comes murder.^  Thus  a  party,  the  head  of  whose  hatchet  acci- 
dentally flies  off  (it  having  been  properly  secured),  and  kills  an- 
other, is  guilty  only  of  misadventure,  unless  there  was  intention 
to  do  harm  ;  in  which  latter  case  it  is  murder.^ 

2.  Proper  precaution  must  have  been  taken  to  avoid  mischief. 

§  473.  The  discussion  of  this  topic  more  properly  belongs  to 
the  department  of  Negligence,  T^here  it  has  been  introduced.' 
Where  the  diligence  and  car6  usual  with  prudent  persons  under 
the  circumstances  are  omitted,  then,  we  may  here  repeat,  liabil- 
ity for  the  consequences  attaches. 

§  474.  Driving  or  riding,  -r-  Thus,  where  a  person  was  riding  a 
horse,  and  the  horse,  being  whipped  by  some  other  person,  sprang 
out  of  the  road  and  ran  over  a  child  and  killed  it,  this  was  held 
to  be  misadventure  only  in  the  rider,  though  manslaughter  in  the 
person  who  whipped  the  horse.*  Where,  however,  a  similar  ac- 
cident occurred  in  consequence  of  a  carter  leaving  his  horse's 
head  and  sitting  inside,  it  would  be  manslaughter,^  and  such  in- 
deed is  the  law  in  all  cases  where  there  is  any  negligence.®  The 
question  in  such  cases  is,  whether  the  street  driven  in  is  one  so 
frequented  as  to  make  particular  care  necessary.  If  the  latter 
be  the  case,  the  offence  would  seem  to  be  but  manslaughter. 
Thus,  A.  was  driving  a  cart  with  four  horses  in  the  highway 
at  Whitechapel,  he  being  in  the  cart,  and  the  horses  being  upon 
a  trot,  threw  down  a  woman  who  was  going  the  same  way  with 
a  burden  upon  her  head,  and  killed  her.  Holt,  C.  J.,  Tracy,  J., 
Baron  Bury,  and  the  Recorder  Lovell,  held  this  to  be  only  mis- 
adventure ;  but  it  was  said  by  Lord  Holt,  that  if  it  had  been 
in  a  street  where  people  usually  pass,  it  would  have  been  man- 
slaughter.^ 

Generally  speaking,  where  a  person,  driving  a  cart  or  other 
carriage  happens  to  drive  over  another  and  kill  him,  if  the  ac- 
cident happened  in  such  a  manner  that  no  want  of  due  care  could 

1  1  Ross,  on  Cr.  657.    See  supra,        *  Knight's  case,  1  Lew.  168. 
(8ft.  ^1  Buss,  on  Cr.  650. 

s  1  Hawk.  P.  C.  c.  29,  s.  2.  M  East  P.  C.  c.  6,  s.  88,  p.  868. 

•  See  supra,  §  861  et  neq.  See  inpra,  f  107. 

«  1  Hawk.  P.  C.  c.  29,  s.  8. 
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be  imputed  to  the  driver,  it  will  be  accidental  deatli«  and  the 
driver  will  be  excused.^ 

§  475.  Dropping  things  from  a  house.  —  K  workmen  throw 
Btones,  rubbish,  or  other  things  from  a  house  in  the  ordinary 
course  of  their  business,  by  which  a  person  underneath  happens 
to  be  killed,  this  will  be  misadventure  only,  if  it  were  done  in  a 
retired  place  where  there  was  no  probability  of  persons  passing 
by,  and  none  had  been  seen  about  the  spot  before,  or  if  timely 
and  proper  warning  were  given  to  such  as  might  be  below.^ 

§  476.  Poison.  —  Though  where  one  lays  poison  to  kUl  rats, 
and  another  takes  it  and  dies,  this  is  misadventure ;  yet  it  must 
be  understood  to  have  been  laid  in  such  manner  and  place  as  not 
easily  to  be  mistaken  for  proper  food,  for  that  wquld  betoken 
great  inadvertence,  and  might  in  some  cases  amoui^t  to  man- 
slaughter.' 

§  477.  Fire-arms.  —  The  owner  of  a  cornfield,  having  deer 
frequenting  his  cornfield,  out  of  the  precinct  of  any  forest  or 
chase,  set  himself  in  the  night-time  to  wateh  in  a  hedge,  and 
set  A.,  his  servant,  to  watch  in  another  comer  of  the  field  with 
a  gun  charged  with  bullets,  giving  him  orders  to  shoot  when  he 
heard  any  bustle  in  the  com  by  the  deer.  The  master  after- 
wards improvidently  rushed  into  the  com  himself ;  and  the  ser- 
vant, supposing  it  to  be  the  deer,  shot  and  killed  the  master. 
This  was  ruled  by  Lord  Hale  to  be  misadventure,  on  the  ground 
that  the  servant  was  misguided  by  his  master's  own  direction, 
and  was  ignorant  that  it  was  anything  else  but  the  deer.  It 
seemed,  however,  to  Lord  Hale  himself,  that  if  the  master  had 
not  given  such  direction,  which  was  the  occasion  of  the  mistake, 
it  would  have  been  manslaughter,  because  of  the  want  of  due 
caution  in  the  servant  to  shoot  before  he  discovered  his  mark.^ 
Mr.  East,  however,  tells  us  upon  this,  that  if,  from  all  the  other 
circumstances  of  the  case,  there  appeared  a  want  of  due  caution 
in  the  servant,  it  does  not  seem  that  the  command  of  the  master 
could  supply  it,  much  less  could  excuse  him  in  doing  an  unlawful 
act ;  and  that  the  excuse  of  having  used  ordinary  caution  can 
only  be  admitted  where  death  happens  accidentally  in  the  prose- 

^  Foit  268 ;  1  Hale,  476  ;  tapra,  *  1  Hale,  481 ;  1  East  P.  C.  t.  40, 
1 110.  p.  266  ;  supra,  §  92. 

<  1  Hale,  472;  Fost.   262  ;  supra,        «  1  Hale,  476  ;  supra,  §SS. 
f  99. 
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cution  of  some  lawful  act.^  Where  a  commander,  coming  upon 
a  sentinel  in  the  night,  in  the  posture  of  an  enemy,  to  try  his 
Tigilance,  is  killed  by  him  as  such ;  the  sentinel  not  being  able 
to  distinguish  his  commander,  under  such  circumstances,  from  an 
enemy,  it  is  but  misadventure.^ 

Such  caution  is  necessary  as  is  usual  and  ordinary  in  similar 
cases  ;  extreme  and  the  utmost  caution  cannot  be  insisted  upon. 
Thus,  where  a  man  discharges  a  loaded  pistol  when  he  has  reason 
to  believe  it  was  unloaded,  and  kill  another,  the  weight  of  author- 
ity is  that  it  is  misadventure.      Mr*  Justice  poster  says,  that 
accidents  of  this  lamentable  kind  may  be  the  lot  of  the  wisest 
and  best  of  mankind,  and  most    commonly  fall  amongst  the 
nearest  friends  and   relations;   and   then   proceeds   to   state  a 
case  of  a  similar  accident,  in  which  the  trial  was  had  before  him- 
self.    Upon  a  Sunday  morning,  a  man  and  his  wife  went  a  mile 
or  two  from  home  with  some  neighbors,  to  take  a  dinner  at  the 
house  of  their  common  friend.     He  carried  his  g^n  with  him, 
hoping  to  meet  with  some  diversion  by  the  way ;  but  before  he 
went  to  dinner  he  discharged  it,  and  set  it  up  in  a  private  place 
in  his  friend's  house.     After  dinner  he  went  to  church,  and  in 
the  evening  returned  home  with  his  wife  and  neighbors,  bring- 
ing his  gun  with  him,  which  was  carried  into  the  room  where  his 
wife  was,  she  having  brought  it  part  of  the  way.     He,  taking  it 
up,  touched  the  trigger,  and  the  gun  went  off  and  killed  his  wife, 
whom  he  dearly  loved.     It  came  out  in  evidence,  that  while  the 
man  was  at  church,  a  person  belonging  to  the  family  privately 
took  the  gun,  charged  it,  and  went  after  some  game ;  but,  before 
the  service  at  church  was  ended,  returned  it,  loaded,  to  the  place 
whence  he  took  it,  and  where  the  defendant,  who  was  ignorant  of 
all  that  had  passed,  found  it  to  all  appearance  as  he  had  left  it.  ^'  I 
did  not  inquire,"  says  Mr.  J.  Foster,  '^  whether  the  poor  man  had 
examined  the  gun  before  he  carried  it  home ;  but  being  of  opin- 
ion, upon  the  whole  evidence,  that  he  had  reasonable  grounds  to 
believe  that  it  was  not  loaded,  I  directed  the  jury  that  if  they 
were  of  the  same  opinion  they  should  acquit  him ;  and  he  was 
acquitted."  • 

§  478.  MtBtake  as  to  person.  —  In  a  famous  case,  which  is  dis- 

1  1  Hale,  476 ;  supra,  |  88.  <  Fost.  265. 

s  1  Hale,  42. 
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cussed  in  other  sectioDs,  where  it  appeared  that  the  defendant 
being  in  bed  and  asleep  in  his  house,  his  maid-servant,  who  had 
hired  the  deceased  to  help  her  to  do  her  work,  as  she  was  going 
to  let  her  out  about  midnight,  thought  she  heard  thieves  break- 
ing open  the  door ;  upon  which  she  ran  up-stairs  to  her  master, 
and  informed  him  thereof;, who  rising  suddenly  and  running 
down-stairs  with  his  sword  drawn,  the  deceased  hid  herself  in 
the  buttery,  lest  she  should  be  discovered.  The  defendant's  wife, 
observing  some  person  there,  and  not  knowing  her,  but  conceiv- 
ing she  had  been,  a  thief,  cried  out,  ^'  Here  they  be  that  would 
undo  us."  Thereupon  the  defendant  ran  into  the  buttery  in  the 
dark,  not  knowing  the  deceased,  but  taking  her  to  be  a  thief,  and 
thrusting  with  his  sword  before  him,  killed  her.  This  was  ruled 
to  be  a  misadventure.^ 

8.  The  act  must  have  been  lawfui, 

§  479.  Where  unsuitable  and  deadly  weapons  are  used  in  law- 
ful games,  the  act  itself  becomes  unlawful.^  Lord  Hale  went  so 
far  as  to  hold  that  death,  which  occurred  in  such  sports  and  ex- 
ercises as  give  strength,  activity,  and  skill  in  the  use  of  arms,  and 
are  entered  into  as  privt^te  recreations  amongst  friends,  such  as 
playing  at  cudgels,  or  foils,  or  wrestling  by  consent,  was  man- 
slaughter ;  ^  but  such  is  not  the  law.^  And  certainly,  as  remarks 
a  more  recent  writer,  though  it  cannot  be  said  that  they  are  al- 
tc^ther  free  from  danger,  yet  they  are  very  rarely  attended  with 
fatal  consequences,  and  each  party  has  friendly  warning  to  be  on 
his  guard.  Proper  caution  and  fair  play  should,  however,  be  ob- 
served ;  and,  though  the  weapons  used  be  not  of  a  deadly  nature, 
yet  if  they  may  breed  danger,  there  should  be  due  warning  given, 
that  each  party  may  start  upon  equal  terms.  For  if  two  be  en* 
gaged  to  play  at  cudgels,  and  the  one  make  a  blow  at  the  other, 
likely  to  hurt,  before  he  is  upon  his  guard,  and  without  warning, 
from  whence  death  ensues,  the  want  of  due  and  friendly  caution 
will  make  such  act  amount  to  manslaughter,  but  not  to  murder, 
the  intent  not  being  malicious.^ 

^  Levet's  case,  Cro.  Car.  4S8  ;    1  ^  Foet.  260;  1  East  P.  C.  c.  5, 8. 41, 

Hale,  42,  474.  p.  268. 

*  1  Hale,  475;  Post.  289  \  supra,  *  1  East  P.  C.  c.  25  ;  infra,  §  161- 
§161-168.                        ^  166. 

•  1  Hale,  472  ;  supra,  §  161-166. 
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CHAPTER  XV. 


EXCUSE  AND  JUSTIFICATION. 


I.     Rbpulsioh  of  fklohious    assault, 

$480. 

What  the  nstan  of  the  ssaault  mnst 
be,  §  480. 

Foree  of  defenee  to  be  proportioned 
to  force  of  attack,  §  480. 

Neceseitj  does  not  continue  when  the 
defendant  retreats  to  a  place  of 
lafety,  arms  himself,  and  then  re- 
turns to  renew  the  conflict,  §  481. 

Conflict  provoked  by  defendant  is  no 
defence,  §  488. 

Bat  where  defendant  withdraws  from 
snch  conflict  then  his  right  of  self- 
defence  revives,  §  483. 

Retreat  is  necessary  when  practicable, 
§486. 

Right  does  not  exist  when  there  is  an 
opportunity  to  restrain  the  assail- 
ant by  process  of  law,  §  488. 

Doctrine  illustrated  by  The  Virgmim$ 
case,  S  490. 

Whether  the  danger  is  apparent  is  to 
be  determined  from  the  defendant's 
stand-point,  $  488. 

Impracticable  to  take  ideal  **  reasona- 
ble man  "  as  a  standard,  §  494. 

Ambiguity  of  the  authorities  cited  to 
this  efTect,  §  495. 

And  BO  of  several  penal  codes,  §  504. 

Weight  of  authority  is  that  it  is  suffi- 
cient if  the  danger  is  apparent  to 
the  defendant,  §  505. 
Pennsylvania,  §  506. 
Massachusetts,  §  509. 
Ohio,  §  510. 
Michigan,  {  511. 
New  Tork,  §  518. 
Tennessee,  §  514. 
Missouri,  §  516. 
Alabama,  $  517. 
Mississippi,  {  517  a, 
Iowa,  §  518. 

Analogy  from  cases  of  interference  in 
others'  conflicto,  §  519. 


On  principle,  the  test  is  the  defend- 
ant's honest  belief,  §  690. 

But  although  the  defendant  believes 
he  is  in  danger  of  life,  and  so  be- 
lieving kills  his  assailant,  he  is 
guilty  of  manslaughter  if  this  be- 
lief is  imputable  to  his  negligence, 
§597. 

Apparent  attack,  to  be  an  excuse, 
must  have  actually  begun,  §  580. 

Tet  this  is  to  be  tested  by  the  defend- 
ant's capacity,  §  581. 

Right  may  be  exeroised  by  servants 
and  friends,  §  689. 
II.  Pbbvbmtion  of  FBLomr,  §  588. 

Bondjide  belief  that  a  felony  is  about 
to  be  perpetrated  excuses  homicide 
in  its  prevention,  §  538. 

Danger  must  be  apparent,  §  584. 
.  Necessity  must  be  unprovoked,  §  536. 

Right  cannot  be  exeroised  when  there 
is  an  opportunity  to  appeal  to  law, 
§536. 

jf  felonious  attempt  is  abandoned  and 
offender  escapes,  killing  him  with- 
out warrant  in  pursuit  is  murder, 
§587. 

No  killing  is  excusable  if  the  crime 
resisted  could  be  prevented  by  less 
violent  action,  §  638. 

Felonies  and  riots  may  be  thus  pre- 
vented, §  539. 

Trespass  no  excuse  for  killing  tres- 
passer, §  540. 

III.  PrOTECTXOV    of  DWBLLIHO-H0U81B,  { 

541. 

A  person  when  attacked  in  dwelling- 
house  need  ntreat  no  further,  § 
541. 

House  may  be  defended  by  taking 
life,  §  549. 

But  right  is  only  of  self-defence  and 
prevention,  §  543. 

Friends  may  unite  in  such  a  defence, 
§649. 
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What  wn  "hooiee'*  within  this  ex- 
ception, §  660. 

Felonies  on  boildingi  not  dwelling- 
houses  may  be  thus  prevented,  fi 
661. 

Right  does  not  excuse  killing  in- 
truder in  house,  §  668. 

Killing  by  spring-guns,  when  neoes- 
saiy  to  exclude  burglars,  excusa- 
ble, §  668. 
lY.  ExBConoK  OF  law8,  §  664. 

Killing  under  mandate  of  law  justifi- 
able, S  664. 


.  v.  SUPKBXOB  DUTT,  §  666. 

Risk  of  killing  another  to  be,  in  ex- 
treme cases,  preferred  to  certain 
death,  $  666. 

Sacrifice  of  child's  life  in  order  to 
save  mother,  §  667. 
YI.  NscEfisiTT,  §  668. 

Defence  only  good  when  danger  ia 
immediate,  and  when  the  life  of  the 
defendant  can  only  be  saved  by  the 
sacrifice  of  the  deceased,  §  668. 

Not  barred  by  culpability,  §  669. 


I.  REPULSION  OF  FELONIOUS  ASSAULT. 

What  the  nature  of  the  assatdt  must  be. 

§  480.  Force  of  defence  to  be  proportioned  to  force  of  attack. — 
This  is  a  cardinal  docti*ine  of  the  Roman  law :  vim  tn  repeUere 
licet.  A  crime  is  threatened ;  and  it  is  my  right  to  repel  it, 
whether  such  crime  be  levelled  at  others  or  myself.^     Bat  the 

^  That  this  right  exists  to  repel  a  tutelam  corporis  sui  fecerit,  inre  f ecisse 
felony  is  well  established.  Wh.  Cr.  existimetur:  et  quum  inter  nos  cogna- 
Law,  7th  ed.  §  1001,  1089;  1  East  tionem  quandam  natura  constituit, 
P.  C.  259,  271;  Dill  v.  State,  26  consequeos  est,  hominem  homioi  in- 
Alab.  15;  Oliver  v.  State,  17  Alab.  sidiari  nefas  esse.  L.  4.  pr.  D.  ad  L. 
15  ;  Elingen  v.  State,  45  Ind.  518;  AquiL  (9.  2.)  . . . .  nam  adrersos  peri- 
Pond  V,  People,  8  Mich«  150;  U.  S.v.  culum  naturalis  ratio  permittit  se  de- 
Wiltberger,  3  Wash.  C.  C.  515 ;  Peo-  fendere.  L.  45,  §  4.  eod.  Qui,  qnum 
pie  v.  Doe,  1  Mich.  451 ;  People  v.  aliter  tueri  se  non  possent,  damn!  cul- 
Campbell,  80  CaL  812;  Murphy  v.  pam  dederint,  innoxii  sunt :  vim  enim 
People,  37  HI.  447.  vi  defendere  omnes  leges  omniaque 

Cicero  (pro  Milo,  c.  4)  thus  speaks:  iura  permittunt.  L.  1.  §  27.  D.  de  vi 

Est  haec  non  scripta,  sed  nata  lex,  et  de  vi  arm.  (43.  16.)    Vim  vi  repel- 

quam  non  didicimus,  accepimus,  legi-  lere  licere,  Cassius  scribit:  idque  ius 

mus,  verum  ex  natura  ipsa  arripui-  natura  coroparatur. 

mus,  hausimus,  expressimus,  ad  quam  ^  All  our  jurists  hold  that  a  certain 

non  docti,  sed  facti,  non  instituti,  sed  quantity  of  risk  to  life  or  limb  justifies 

imbuti  sumus  :  ut,  si  vita  nostra  in  a  man  in  shooting  or  stabbing  an  as- 

aliquas  insidias,  si  in  vim,  et  in  tela  sailant;  but  they  have  long  since  given 

aut  latronum  aut  inimicorum  incidis-  up  in  despair  the  attempt  to  describe 

set,  omnis  honesta  ratio  esset  expe-  in  precise  words  that  quantity  of  risk, 

diendae  salutis.    Silent  enim  leges  in-  They  only  say  that  it.  must  be,  not  a 

ter  arma,  nee    se    expectari  iubent,  slight  risk,  but  a  risk  such  as  would 

quum  ei,  qui  expectare  velit,    ante  cause  serious  apprehensions  to  a  man 

iniusta  poena  luenda  sit,  quam  iusta  of  firm  mind ;  and  who  will  undertake 

repetenda.    L.   8.  D.  de  lust,  et  iur.  to  say  what  is  the  precise  amount  uf 

(1.  1.)     Ut  vim  atqne  iniuriam  pro-  apprehension  which    deserves  to  be 

pulsemus  (iuris  gentium  est).     Nam  called  serious,  or  what  is  the  precise 

iure  hoc  evenit,  ut,  quod  quisque  ob  texture  of  mind  which  deserves  to  be 
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offence  threatened  must  be  a  crime.     ^^  Felony  '*  has,  in  our 
law,  been  used  to  express  the  distinction ;  but  this  is  not  suffi- 
ciently exact,  because  a  private  person  is  authorized  to  take  life 
to  stop  a  riot,  and  a  riot,  though  likely  to  involve  felonies  in  its 
development,  is  technically  but  a  misdemeanor.^     Certainly  a 
mere  assault,  not  felonious,  cannot  excuse  homicide.^    If  a  deadly 
weapon  be  not  used  by  the  assailant,  or  other  circumstances  do 
not  exist  to  indicate  a  felonious  attempt,  for  the  assailed  to  take 
life  is  at  least  manslaughter.     '*  The  intent,''  as  is  said  by 
Judge  Washington,*  "  must  be  to  commit  a  felony,    ff  it  be  only 
to  commit  a  trespass^  as  to  beat  the  party ^  it  will  not  justify  the 
hilling  of  the  aggressor P  *    If,  however,  such  intended  beating 
is  of  a  character  to  imperil  life,  or  to  maim,  then  the  intent  is 
felonious,  and  the  assailed  is  excused  in  taking  life  when  neces- 
sary to  repel  the  assault.^     On  the  other  hand,  the  killing  of 
an  assailant  under  such  circumstances,  the  design  of  the  assailant 
being  to  beat  and  not  to  commit  a  felony,  is  not  murder,  and  at 
the  highest  is  manslaughter.® 

called  firm?    It  is  doubtless  to  be  re-  *  State  v.  Benhietm,  28  Iowa,  154  ; 

gretted  that  the  nature  of  words  and  State  v.  Burke,  SO  Iowa,  881;  Com.  t*. 

the  nature  of  things  do  not  admit  of  Drum,  5S  Penn.  St.  (8  P.  F.  Smith)  1 ; 

more  accurate  legislation A  Kingen  v.  State,  45  Ind.  518. 

man  beset  by  assassins  is  not  bound  to  *  Copeland  p.  State,  7  Humph.  429. 

let  himself  be  tortured  and  butchered  In  Com.  v.  Andrews  (Pamph.  248), 

without  using  his  weapons,  because  Chapman,  C.  J.,  said  :  **  There  is  still 

nobody  has  ever  been  able*  precisely  to  another  definition  that  needs  to  be 

define  the  amount  of  danger  which  given  to  you,  namely,  what  constitutes 

justifies  homicide."    2  Macaulay  Hist,  justifiable  homicide'.    For  a  question 

£ng.  '868,  d6'9  (Am.  ed.  1849).  may  arise  here  in  regard  to  that  subject. 

^  See  Pond  v.  People,  8  Mich.  150 ;  It  rests  upon  the  right  of  self-defence. 

Com  V.  Daley,  4  Pa.  L.  J.  150,  quoted  The  law  regards  this  as  a  sacred  right, 

infra,  App. ;  4  Bla.  Com.  1 79.  and  every  man's  heart  justifies  the 

3  Com.  V,  Riley,  Tbach.  C.  C.  471 ;  principle.    If  an  assault  is  made  upon 

Com.  9.  Daley.  Penn.  L.  J.  154 ;  Com.  a  man,  with  an  attempt  to  commit  a 

V,  Drum,  58  Penn.  St.  1 ;  Claxton  p.  felony  upon  him,  he  may  resist,  so  far 

State,  2  Humph.  181 ;  State  v.  Ben-  as  it  is  necessary  to  resist,  the  assail- 

ham,  28  Iowa,  154.  ant,  even  if  he  must  take  the  assail- 

*  U.  S.  V.  Wiltberger,  8  Wash.  C.  ant's  life.    But  this  right  has  a  limita- 

C.  515.  tion.    If  he  can  resist  the  assault  and 

^  See  Pierson  v.  State,  12  Ala.  149 ;  free  himself  without  taking  life,  and 

Mcpherson  V.  State,  22  Ga.  478;  Floyd  kills  the  assailant  without  necessity, 

V.  State,  86  Ga.  91;  Chase  v.  State,  46  he  is  not  excusable.    If  mere  heat  of 

Missis.  68& ;  Steward  v.  State,  1  Ohio,  blood  impels  him  to  take  life,  in  such 

St.  66.  a  case  he  is  guilty  of  manslaughter.'* 
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§  481.  Necessity  does  not  continue  where  the  defendofit  retreat* 
to  a  place  of  safety^  arms  himself  and  then  returns  to  renew  ike 

The  position  of  the  defence  being  to  kill  the  deceased,  are  to  be  conaid- 

that  the  killing  was  in  prevention  of  ered.     Do  these  tend  to  confirm  the 

an  unnatural  crime  attempted  by  the  statement  of  the  prisoner  that  Holmes 

deceased  on  the  defendant,  the  chief  made  this  felonious  assault  upon  him, 

justice,  on  this  point,  said : —  and  that  he  was  merely  acting  in  self- 

*'  He  "  (the  defendant)   '*  says  his  defence  ?     Or  do  they  tend  to  show 

Tiolence  began  when  Holmes  **  (the  that  the  violence  was  all  on  the  part 

deceased)    '*  had  assaulted  him  sud-  of  the  prisoner,  and  that  he  was  the 

denly  and  unexpectedly,  had  thrown  assailant  ? 

him  down,  and  torn  open  his  clothes,  ^  Take  these  circumstances,  and  the 

had  seized  him  in  a  vital  part,  had  prior  and  subsequent  conduct  of  the 

one  hand  on  his  beard,  and  was  pro-  defendant,  and  decide  whether  on  the 

ceeding  to  further  violence.    If  this  be  whole  you  believe  his  statements  to  be 

true,  it  would  excuse  him  for  doing  true,  so  that  yon  can  found  a  verdict 

anything  necessary  to  free  himself,  upon  them.     If  ypu  believe  his  testi- 

even  to  taking  life.     If  all  he  did  was  mony,  it  is  just  to  him,  and  just  to  the 

to  free  himself  from  Holmes,  then  he  community,  to  6nd  your  verdict  simply 

committed  no  crime,  and  is  entitled  on  that,  with  the  corroboration  and 

to  an  acquittal.    It  is  not  necessary  for  with  the  impeachment  to  which  it  is 

him  to  prove  insanity,  and  the  ques-  subject, 

tion  of  insanity  becomes  immaterial.  '*  If  he  was  assaulted,  his  justifica- 

'*  This    defence    depends   entirely  tion  would  depend  upon  the  degree  of 

upon  your  belief  or  disbelief  of  his  violence  with  which  he  was  assaulted, 

story.     Did  Holmes,  or  did  he   not,  If  it  was  like  the  assault  which  he 

make  such  an  assault  as  the  prisoner  states  as  having  taken  place  when 

testifies  ?    All  the  considerations  al-  Holmes  slept  with  him  at  his  house, 

ready  mentioned  regarding  the  credi-  or  at  the  Tremont  House,  it  could 

bility  of  this  witness  bear  upon  this  hardly  excite    any   apprehension    of 

point — the  prisoner's  previous  good  danger,  or  justify  a  homicide.    The 

character,  his  kind  and  humane  dispo-  fact  that  he  continued  to  be  intimate 

sition  ;  and  on  the  other  hand,  the  with  Holmes  the  jury  will  consider  as 

falsehoods  and  deceptions  practised  bearing  on  the  question  whether  he 

by  him  afterwards,  and  the  motive  he  was  afraid  of  violence,  or  had  cause 

now  has  to  testify  so  as  to  save  his  life,  for  fear,  or  whether  Holmes  would  be 

'*  The  age  of  Holmes  has  some  likely  to  use  any  great  violence  upon 
bearing  on  the  question  whether  he  him.  The  jury  will  regard  all  the 
would  be  likely  to  attempt  such  a  circumstances  that  have  been  men- 
deed.  The  fact  that  all  his  clothing  tioned  by  counsel  in  regard  to  all 
was  found  buttoned  up,  if  that  was  so,  these  matters.  I  do  not  undertake 
has  some  bearing  on  it.  The  fact  that  to  enumerate  all  the  circumstances  that 
the  prisoner  was  not  wounded  in  the  might  bear  upon  this  question ;  I  am 
contest,  if  that  was  so,  has  also  some  not  by  any  means  referring  to  the 
bearing  on  the  question  whether  such  whole  evidence  in  the  ease, 
an  attempt  was  made.  All  the  ap-  ^  If  the  attack  was  not  violent  and 
pearances  of  the  ground,  the  nature  of  did  not  indicate  compulsion  by  force 
the  wounds,  and  the  instruments  used  on  the  part  of  Holmes ;  if  the  prisoner 
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conflict.  —  This  is  a  corollary  of  the  proposition  last  stated.  The 
law  is  well  expressed  by  Judge  King  in  Hare's  case,  already 
cited.  It  was  argued  by  the  defence  that  there  was  no  cessation 
of  the  mutual  firing  between  the  combatants,  from  the  first  on- 
slaught ;  that  Rice  (the  deceased)  was  acting  with  the  original 
assailants,  armed  and  engaged  in  the  firing ;  and  that  he  met  his 
death  in  the  resistance  made  to  the  murderous  assault,  committed 
by  himself  and  his  associates,  on  the  defendant  and  those  united 
with  him.  ^^  If  it  is  true,"  said  the  learned  judge,  in  charging 
the  jury,  ^*  that  the  attack  with  deadly  weapons  on  the  meeting 
of  the  7th  of  May  was  instantly  returned  by  those  unlawfully 
assailed  ;  that  they  continued  it,  in  order  to  the  preservation  of 
their  own  lives,  which,  by  no  other  practicable  and  reasonable 
means,  could  have  been  preserved,  by  reason  of  the  sudden,  fierce, 
and  deadly  nature  of  the  assault  upon  •them ;  if  Rice  was  en- 
gaged in  this  assault,  and  fell  from  the  resistance  of  the  assailed, 
rendered  absolutely  and  indispensably  necessary,  from  the  sudden- 
ness, violence,  and  extent  of  the  assault,  a  case  of  homicide  in 
self-defence,  and  as  such  justifiable  in  law,  has  been  made  out, 
and  the  defendant  is  entitled  to  an  acquittal.  But  still,  if  the 
return  of  the  fire  was  not  an  immediate  act ;  if  the  proof  shows 
that  the  assaulted  party  retired,  armed  themselves,  returned  to 
the  scene  of  original  violence,  and  there  voluntarily,  and  without 
any  necessity  in  order  to  the  preservation  of  their  lives,  renewed 
the  combat,  for  the  object  of  inflicting  even,  what  they  supposed, 
just  chastisement  on  their  opponents,  the  doctrine  of  self-defence 
has  no  relevancy  to  the  case.  The  plea  of  self-defence  rests  on 
the  natural  right  every  man  has  to  protect  his  own  life  against 
an  unlawful  assault  upon  it  by  another.  If,  however,  when  se- 
cure from  danger,  by  his  actual  removal  from  the  threatened  as- 
sault, he  voluntarily  returns  to  meet  his  adversary,  and  renews 
the  combat,  it  cannot  be  pretended  he  acts  in  defence  of  his  own 
life  against  impending  and  inevitable  destruction.     He  assumes, 

freed  himself  from  him  and  disabled  blind  with  fnry  that  he  cannot  recollect 
him,  then  a  continuation  of  the  beat-  what  he  did.  If  he  killed  Holmes  in 
ing  with  stones,  if  it  caused  his  death,  the  heat  of  blood  it  would  be  justifi- 
would  be  manslaughter.  It  would  not  able,  if  he  did  no  more  than  was  nec- 
be  murder  because  committed  in  the  essary  to  free  himself  ;  but  if  he  did 
heat  of  blood,  —  the  heat  of  blood  more ;  if  he  killed  Holmes  after  he 
which  he  describes  as  caused  by  the  had  freed  himself,  it  would  be  man- 
attack  made  on  him,  rendering  him  so  slaughter." 

379 


§  483.]  EXCUSE  AND  JUSTIFICATION :'  [CHAP.  XV. 

under  such  circumstances,  a  new  character.  He  becomes  a  party 
voluntarily  entering  into  an  unlawful  conflict,  and  is  responsible 
for  all  the  consequences  following  his  new  position.  You  are, 
however,  the  exclusive  judges  of  the  facts  of  tiiis  case,  and  if  you 
are  of  the  opinion  that  Hare  was  actually  present  and  partici- 
pated in  the  affray  that  led  to  the  death  of  Rice,  but  are  satis- 
fied from  the  proof  that  a  case  of  excusable  self-defence  has  been 
made  out  within  the  principles  of  law,  as  expounded  by  the  court, 
you  ought  to  acquit  him." 

§  482.  A  conflict  provoked  hy  the  defendant  cannot  be  set  up  hy 
him  as  a  defence.  —  If  the  defendant  in  any  way  challenged  the 
fight,  and  went  to  it  armed,  he  cannot  afterwards  maintain  that 
in  taking  his  assailant's  life  he  acted  in  self-defence.^  ^^  A  man 
has  not,"  as  is  properly  said  by  Breese,  C.  J.,^  ^^  the  right  to  pro* 
voke  a  quarrel  and  take  advantage  of  it,  and  then  justify  the 
homicide."^  Self-defence  may  be  resorted  to  in  order  to  repel 
force,  but  not  to  inflict  vengeance.  ^^  Non  ad  sumendam  vindic- 
tam,  sed  ad  propulsandam  injuriam."  * 

^^  There  is  certainly  no  law  to  justify  the  proposition  that  a 
man  may  be  the  assailant  and  bring  on  an  attack,  and  then  claim 
exemption  from  the  consequence  of  killing  his  adversary  on  the 
ground  of  self-defence.  While  a  man  may  act  safely  on  appear- 
ances, and  is  not  bound  to  wait  until  a  blow  is  received,  yet  he 
cannot  be  the  aggressor  and  then  shield  himself  on  the  assump-  v 
tion  that  he  was  defending  himself."  ^  ) 

488.  But  though  the  defendant  may  have  thus  provoked  the 
conflict^  yet  if  he  withdraws  from  it  in  good  faith^  and  clearly 
announces  his  desire  for  peace^  then^  if  he  he  pursued^  his  rights 
of  self-defence  revive,  —  Of  course  there  must  be  a  real  and  bond 
fide  surrender  and  withdrawal  on  his  part,  for  if  there  be  not, 

^  Infra,  § 536,  693;  Fost.  277 ;  Dock  >  Adams  v.  People,  47  HI.  208. 

V,  Com.  21  Grat.  912;  Vaiden  v.  Com.  *  Stewart  v.  State,  1  Ohio  St  66. 

12  Grat.  717 ;  Roach  v.  State,  34  Ga.  See  also  SUte  v.  Keely,  20  Iowa,  208; 

78;  Hare's  case,  supra.     See  Hayden  Roach  v.  State,  34  Ga.  78;  State  v. 

V,  State,  4  Blackf.  547;  State  r.  Stone-  Green,  37  Mo.  466.    See  other  cases 

cifer,  6  Cal.  407  ;  Evans  v.  State,  44  cited  supra,  §  535. 

Missis.  762  ;   State  v.  Stoffer,  15  Ohio  «  Wh.  C.  L.  §  1022. 

St.  47;  State  v.  Starr,  38  Mo.  270;  *  Wagner,  J.,  State  v.  linney,  51 

State  v.  Linney,  51  Mo.  40 ;  State  v.  Mo.  40. 
Hays,  23  Mo.  493. 
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then  h'e  will  still  continue  to  be  regarded  as  the  aggressor.^  But 
if  A.  really  and  evidently  withdraws  from  the  contest,  and  re- 
sorts to  a  place  of  security,-  and  B.,  his  antagonist,  knowing  that 
he  is  no  longer  in  danger  from  A.,  nevertheless  attacks  A.,  then 
A.'s  rights  in  self-defence  revive.*  Thus  in  an  Ohio  case,^  where 
the  defendant  made  a  murderous  assault  upon  the  deceased  in  the 
street  with  a  knife,  but  afterwards  desisted  from  the  conflict,  de- 
clined further  combat,  and  retreated  rapidly  a  distance  of  one 
hundred  and  fifty  feet,  and  took  refuge  in  the  house  of  a  stranger, 
where  he  shut  and  held  the  door ;  but  the  deceased,  his  brother, 
and  another  immediately  pursued,  throwing  stones  at  the  defend- 
ant, and  crying  *^  Kill  him,"  as  he  retreated ;  and  forcibly  opened 
the  door,  entered  the  house,  and  assaulted  the  defendant  therein, 
and  in  the  couflict  which  immediately  ensued,  the  deceased  was 
killed  by  the  defendant ;  it  was  ruled  by  the  supreme  court,  that 
while  the  defendant  was  amenable  to  punishment  for  the  murder- 
ous assault  with  which  he  commenced  the  afihray,  yet  he  had  done 
all  that  the  law  required  him,  in  withdrawing  from  the  combat 
and  retreating  to  the  wall  before  killing  his  adversary ;  and  that  it 
was  hence  error  to  give  instructions  and  refuse  others,  which  pre- 
sented the  law  differently  from  what  it  is  above  declared  to  be.^ 

1  See  Hodges  .V.  State,  15  Ga.  117;  killing  his  fellow-man.  <For  other- 
State  V.  Hill,  4  Dev.  &  B.  481.  wise,'  as  said  by  Ch.  J.  Hale,   '  we 

*  Hittnerv.  State,  19  Ind.  48;  Evans  should  have  all  cases  of  murder  or 
o.  State,  44  Missis.  762;  Evans  v.  manslaughter,  by  way  of  interpreta- 
State,  8S  6a.  4 ;  State  v.  Linney,  61  tion,  turned  into  $e  defendendo*  1 
Ma  40;    Vaiden  v.  Ck>m.  12  Grat.  Hale  P.  C.  482. 

717;  State  v.  Stonecifer,  6  Cal.  407;  <*  There  is  every  reason  f<»>  saying, 

Stat^  V.  Ck>nally,  S  Oregon,  69.  that  the  conduct  of  the  accused,  relied 

*  Staffer  v.  State,  15  Ohio  9t.  47.  upon  to  sustain  such  a  defence,  must 
^  '<  It  is  very  certain,"  says  Ranney,  have  been  so  marked  in  the  matter  of 

J.,  '<  that  while  the  party  who  first  com-  time,  place,  and  circumstance,  as  not 

menoes  a  malicions  assault  continues  only  clearly  to  evince  the  withdrawal 

in  the  combat,  and  does  not  put  into  of  the  accused,  in  good  faith,  from  the 

^ercise  the  duty  of  withdrawing  from  combat,  but  also  such  as  fairly  to  ad- 

.  the  place,  although  he  may  be    so  vise  his  adversary  that  his  danger  bad 

fiercely  pressed  that  he  cannot  retreat,  passed,  and  to  make  his  conduct  there- 

-  or  is  thrown  upon  the   ground,    or  after  the  pursuit  of  vengeance,  rather 

driven  to  .the  wall,  he  cannot  justify  than  measures  taken  to  repel  the  orig- 

taking  the  life  of  his  adversary,  how-  inal  assa^ult.     But  when  this  is  made 

ever  necessary  it  may  be  to  save  his  to  appear,  we  know  of  no  principle, 

own ;  and  most  be  deemed  to  have  however  criminal  the  prerious  conduct 

brought  upon  himself  the  necessity  of  of  the  accused  may  have  been,  which 
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§  484.  Mr.  East  indeed  uses  language  which  at  first  glance 
might  seem  inconsistent  with  the  yiews  which  haye  been  just 

allows  him  to  be  hunted  down  and  his  were  allowed,  such  passions  mi^t  be 
life  put  in  jeopardy,  and  denies  him  as  effectually  aroused  by  words    as 
the  right  to  act  upon  the  instinct  of    blows;  and  instead  of  the  principle, 
self-preservation,  which  spontaneously  so  vital  to  the  peace  of  society,  that 
arises  alike  in  the  bosoms  of  the  just  the  law  alone  must  be  relied  upon  for 
and  the  unjust.     There  is  no  ground  the  redress  of  all  injuries,  we  should 
for  saying  that  this  right  is  forfeited  have  avengers  of  injuries,  real  or  sup- 
by  previous  misconduct;  nor  did  the  posed,   executing  their    punishmenta 
court  below  proceed  upon  any  such  upon  victims    stripped    of    all   legal 
idea,   since  the  jury  were  charged,  power,  whatever  might  be  the  neces- 
that  if  the  conflict  which  ensued  upon  sity  of  defending  their  own  lives.     It 
the  first  assault  had  ended,  and  a  new  is  needless  to  say,  that  such  a  course 
one  was  made  by  Webb  and  his  asso-  would  be  alike  destructive  to  public 
ciates  in  the  house,  the  accused,  under  order  and  private  security,  and  would 
reasonable  apprehension  of  loss  of  life  be  substituting  for  the  empire  of  the 
or  great  bodily  harm,  would  be  justi-  laws  a  system  of  force  and  violence, 
fied  in  taking  the  life  of  his  assailant.        «  A  line  of  distinction  must  be  some- 
''  The  error  of  the  court  consisted  in  where  drawn,  which,  leaving  the  orig- 
supposing  that  whatever  might  be  done  inator  of  a  combat  to  the  necessary 
by  the  accused  to  withdraw  himself  consequences  of  his  illegal  or  malicious 
from  the  contest,  the  conflict  would  conduct,   shall   neither  impose  upon 
never  end  so  long  as  Webb  made  con-  him,  punishments  or  disabilities  un- 
tinuous  efforts  to  prolong  it.    If  this  is  known  to  the  law,  nor  encourage  his 
a  sound  view  of  the  matter,  the  con-  adversary  to  wreak  vengeance  upon 
dition  of  the  accused  would  not  have  him,  rather  than  resort  to  the  Ifsgal 
been  bettered  if  he  had  fled  for  miles  tribunals  for  redress ;  and  we  think, 
and  had  finally  fallen  down  with  ex-  upon  principle  and  the  decided  weight 
haustion,  provided  Webb  was  continu-  of  authority,  it  lies  precisely  where  we 
inor  in  his  efforts  to  overtake  him.  have  indicated.    While  he  remains  in 
But  this  view  is  consistent  with  neither  the  conflict,  to  whatever  extremity  he 
the  letter  nor  the  spirit  of  the  legal  may  be  reduced,  he  cannot  be  excused 
principle.    A  conflict  is  the  work  of  at  for  taking  the  life  of  his  antagonist  to 
least  two  persons,  and  when  one  has  save  his  own.    In  such  case,  it  may  be 
wholly  withdrawn  from  it,  that  conflict  rightfully  and  truthfully  said,  that  he 
is  ended ;  and  it  cannot  be  prolonged  brought  the  necessity  upon  himself  by 
by  the  efforts  of  him  who  remains  to  his  own  criminal  conduct.    But  when 
bring  on  another.    It  is  very  true,  that  he  has  succeeded  in  wholly  withdraw^ 
the  original  assault  may  have  aroused  ing  himself  from  the  contest,  and  that 
the  passions  which  impel  the  pursuer  so  palpably  as  at  the  same  time  to 
to  take  vengeance  upon  his  adversary ;  manifest  his  own  good  faith,  and  to 
and  if  death  should  ensue  from  his  remove  any  just  apprehension  from  his 
act,  it  might  be  entirely  sufficient  to  'adversary,  he  is  again  remitted  to  his 
mitigate  the  crime.    But  it  would  still  right  of  self-defence,  and  may  make  it 
be  a  crime,  and  the  law  cannot  for  a  effectual  by  opposing  force  to  force, 
moment  tolerate  the  execution  of  ven-  and,  when  all  other  means  have  failed, 
geance  by  private  parties.     If  this  may  l^^y  act  upon  the  instinct  of 
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SELF-DEFENCE. 


[§  484. 


expressed:  ^*  Neither  does  it  lie/'  he  says,  ^^in  the  mouth  of  a 
party  first  making  a  felonious  attack  upon  another,  without  any 
lawful  provocation,  to  urge,  even  in  alleviation,  this  plea  of  neces- 
sity in  self-defence,  though  perhaps  it  existed  in  fact.  For  if  A., 
of  malice  prepense,  assault  B.  to  kill  him,  and  B.  draw  his  sword 
in  his  lawful  defence,  and  attack  A.  and  pursue  him,  and  then  A. 
for  his  own  safety  give  back  and  retreat  to  a  wall,  and  B.  still 
pursuing  him  with  his  drawn  sword,  A.  to  save  his  own  life  kill 
B.,  this  is  murder  in  A. ;  for  A.  having  attacked  and  endeavored 
to  kill  B.  upon  malice  in  the  first  instance,  he  is  answerable  for  all 
the  consequences  of  which  he  was  the  original  cause.  And  the 
attack  and  pursuit  of  B.  shall  not  excuse  him ;  because  it  was 
lawful  in  B.  to  pursue  A.  until  he  was  entirely  out  of  danger,"^ 
which  he  could  not  be  said  to  be  so  long  as  A.  might  renew  his 
attack.  A  fortiori^  the  same  rule  holds  if  A.  had  merely  feigned 
to  retreat  in  order  to  give  himself  a  color  for  wreaking  his  malice 
against  B.  It  is  true  that  Lord  Hale,  in  treating  upon  this  sub- 
ject, puts  the  case  that  A.  by  malice  makes  a  sudden  assault 
upon  B.,  who  strikes  again,  and  pursuing  hard  upon  A.,  A. 
retreats  to  the  wall,  and  in  saving  his  own  life  kills  B.,  which 
he  supposes  would  be  only  self-defence,  grounded  upon  the  opin- 
ion of  Dalton.  But  the  case  in  Dalton  is  merely  that  of  a  sud- 
den affray ;  and  in  order  to  reconcile  the  above  passage  with  all 
the  other  books,  and  with  other  passages  of  the  same  author,  it 
must  be  understood,  that  he  is  not  speaking  of  a  felonious  as- 


Belf-presenration,  and  pave  his  own  life 
by  sacrificing  the  life  of  one  vho  per- 
sists in  endangering  it. 

''If  these  views  are  correct,  their 
application  to  the  case  under  consid- 
eration is  very  obvious.  Both  the 
instructions  requested  and  that  given 
are  based  upon  the  hypothesis,  that 
the  accused  had,  in  good  faith  and 
abandoning  all  criminal  purposes, 
withdrawn  from  the  combat;  that  he 
had  not  only  retreated  to  the  wall,  but 
behind  the  wall  ;  and  had  not  only 
gone  from  the  view  of  his  adversary, 
but  to  a  place  of  supposed  security 
from  his  attacks.  In  all  this  his  con- 
duct was  strictly  lawful.    In  the  lan- 


guage of  the  books,  he  '  had  actually 
put  into  exercise  the  duty  of  with- 
drawing from  the  place.'  It  is  very 
true,  that  the  evidence  tended  to  im- 
plicate him  in  a  very  serious  crime  in 
the  first  attack  upon  Webb,  for  which 
his  subsequent  conduct  could  not 
atone,  and  for  which  he  was  then,  and 
still  is,  liable  to  prosecution  and  pun- 
ishment ;  but  when  Webb  and  his 
associates  aflerwards  pursued  and  at- 
tacked him,  they  were  wholly  in  the 
wrong,  and  necessarily  took  upon 
themselves  all  the  hazards  of  such  an 
unlawful  enterprise." 

^  See  also  to  this  point  Hodges  v. 
State,  15  6a.  117. 
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sault  with  malice  by  A.,  with  intent  to  kill  B.,  unprepared  ;  but 
either  such  an  assault  as  could  no  way  endanger  him,  or,  at  least, 
upon  mutual  combat ;  and  ey.en  then,  if  the  first  assault  ^rere 
with  malice,  in  the  legal  understanding  of  the  term,  the  opimon 
deserves  further  consideration,  as  will  appear  hereafter."  ^  Sup- 
posing the  conflict  to  be  one  continuous  transaction,  and  sup- 
posing that  B.'s  attack  on  A.  was  necessary  in  order  to  save  B/s 
life,  then  it  is  clear  that  Mr.  East  is  right,  and  that  it  is  murder 
in  A.,  who  deliberately  began  the  conflict,  to  kill  B.  as  long  as 
the  conflict  continues.  But  suppose  that  the  conflict  is  over, 
that  A.  has  fled  to  a  place  of  refuge,  and  that  he  has  givjen  B. 
every  reason  to  understand  that  he  really  seeks  peace.  Every- 
thing, of  course,  under  such  circumstances,  depends  upon  the 
bona  fides  of  such  abandonment.  If  B.,  when  he  knows  that 
he  is  no  longer  in  danger,  should  revive  the  quarrel,  and  kill  A., 
this,  supposing  the  attack  to  be  malicious,  would  be  murder  in  B. 
If  this  be  the  case,  A.,  when  subjected  to  such  an  attadc,  may 
defend  himself,  if  it  be  necessary,  even  by  taking  B.'s  life.  For 
B.  is  attempting  a  capital  felony,  and  A.  has  a  right  to  prevent 
this  even  by  the  extremest  measures. 

§  485.  Retreat  is  necessary  when  practicable. —  In  cases  of  per- 
sonal conflict,  it  must  appear,  in  order  to  establish  excusable  hom- 
icide in  self-defence,  that  the  party  killing  had  retreated,  either 
as  far  as  he  could,  by  reason  of  some  wall,  ditch,  or  other  imped- 
iment, or  as  far  as  the  fierceness  of  the  assault  would  permit 
him.'  The  last  qualification  is  worthy  of  particular  considera- 
tion. *^  Retreated  to  the  wall,"  is  sometimes  given  by  the  old 
text  writers  as  the  exclusive  test ;  but  even  if  we  accept  this  test 
exclusively,  we  must  remember  that  it  is  to  be  taken  in  a  figura- 
tive sense,  as  indicating  a  retreat  to  the  limits  of  personal  safety. 
First,  the  word  ^^  wall  '*  is  sometimes  used  interchangeably  with 
**  ditch  ;  "  showing  that  what  is  meant  is  that  when  the  assailed 
cannot  further  recede  without  exposing  him  to  great  peril  (e.  ff, 
as  in  crossing  a  ditch),  then  he  may  turn  and  assume  the  aggres- 
sive. Secondly  *^  walls  "  and  ^^  ditches  "  are  not  always  acces- 
sible ;  and  to  make  them  prerequisites  to  the  initiation  of  those 
offensive  acts  which  are  the  conditions  of  self-defence  would  be 
to  declare  that  there  should  be  no  self-defence  when  there  are  no 
"  ditches  "  or  **  walls."     The  true  view  is,  that  a  **  wall "  is  to 

1  East  P.  C.  27S-9.  >  1  Hale,  481,  483. 
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be  presumed  whenever  retreat  cannot  be  further  continued  with- 
out probable  death,  and  when  the  only  apparent  means  of  esbape 
is  to  turn  and  attack  the  pursuer.  And  retreat  need  not  be  at- 
tempted when  the  attack  is  so  fierce  that  the  assailed,  by  retreat- 
ing, will  apparently  expose  himself  to  death.^ 

§  486.  The  distinction  between  this  kind  of  homicide  and  man- 
slaughter is,  that  here  the  slayer  could  not  otherwise  escape,  al- 
though he  would ;  in  manslaughter,  he  would  not  escape  if  he 
could.  Thus  if  A.  assault  B.  so  fiercely  that  giving  back  would 
endanger  his  life,  in  such  case  it  is  agreed  that  the  party  thus  at- 
tackq^  need  not  retreat  in  order  to  bring  his  case  within  the  rule 
of  necessity  in  self-defence ;  or  if ,  in  the  assault,  B.  fall  to  the 
ground,  whereby  he  could  not  fly ;  in  such  case  if  B.  kill  A.  it«is 
in  self-defence  upon  chance-medley.^ 

As  is  said  by  Mr.  East,  if  B.,  in  the  case  already  put,  had  re- 
turned A.'s  assault  so  fiercely  that  he  could  not  retreat  without 
danger ;  or  if  A.  had  fallen  to  the  ground,  and  then  had  killed 
B.  who  was  aiming  at  his  life,  still  this  should  not  be  interpreted 
to  be  done  in  self-defence  upon  chance-medley,  because,  it  has 
been  said,  a  fall  not  being  voluntary  as  a  flight  is,  it  does  not 
thereby  appear  that  A.  dedined  fighting ;  and,  therefore,  B.  can- 
not safely  quit  the  advantage  he  has  gotten.  So  that  in  the  case 
of  the  assailant  there  must  be  an  actual  unequivocal  retreat  and 
quitting  of  the  combat  as  far  as  he  can,  in  order  to  reduce  the 
killing  by  him  to  self-defence  upon  chance-medley,  and  this  his 
intention  must  not  be  shown  by  any  ambiguous  or  casual  act,  such 
as  his  falling ;  otherwise,  as  Lord  Hale  observes,  all  cases  of  mur- 
ders or  manslaughters  would  by  interpretation  be  turned  into 
self-defences.  Nor  in  any  case  will  a  retreat  avail,  if  it  be  feigned 
in  order  to  get  an  opportunity  or  interval  by  parting  to  enable 
him  to  take  advantage  of  this  excuse.  If  there  be  any  pause  in 
the  conflict,  or  any  slowness  in  the  defendant  in  neglecting  any 
opportunity  to  withdraw  from  it,  the  offence  becomes  manslaugh* 
ter ;  for  it  is  not  to  be  tolerated  that  the  plea  of  necessity  should 

1  Fost.  273;  1  Hawk.  c.  29,  8.  14 ;    Bat  491 ;  R.  v.  Smith,  S  C.  &  P.  160; 

4  Black.  Com.  185;  State  v.  Tweed/,     Oliver  v.  State,  17  Ala.  687. 

5  Iowa,  438;  Sute  v.  Thompflon,  9  *  1  Hawk.  c.  29, 8.  14 ;  4  Black.  Com. 
Iowa,  188;  State  v.  Hill,  4  Dey.  &    185;  3  Inst  56. 
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be  received  when  that  necessity  was  the  result  of  the  defendant's 
own  election-i 

§  487.  In  Selfridge's  case,  this  proposition  was  relied  npon  by 
the  court  as  the  main  principle  of  law  in  connection  with  the  is- 
sue ;  and  supposing  the  proposition  to  be  applied  to  the  assailed, 
the  law  as  given  by  the  court  in  that  celebrated  trial  is  unques- 
tionably sound.  The  objection  to  the  charge  in  Selfridge's  ease, 
however,  is,  that  it  does  not  emphatically  confine  this  right,  as 
it  should  have  done,  to  the  assailed.  An  assailant^  it  is  dear, 
cannot  avail  himself  of  this  right  to  kill,  whenever  he  is  dosely 
pressed,  the  person  whom  he  assails. 

§  488.  Might  of  self-defence  does  not  arise  token  there  is  oppor- 
tunity  to  restrain  the  assailant  by  process  of  law.^  —  It  has  been 
sometimes  said  that  if  A.'s  life  is  made  wretched  by  the  reckless 
and  desperate  enmity  of  B.,  and  if  there  is  good  reason  to  believe 
that  B.  is  intending  to  assassinate  A.,  A.  is  not  obliged,  forsaking 
his  usual  employments,  to  hide  from  B.,  but  may  arm  himself, 
and  on  meeting  B.,  shoot  B.  down  without  waiting  to  receive  B.'s 
shot.  No  doubt,  supposing  a  community  to  be  without  an  au- 
thoritative police  government,  and  supposing  B.  to  be  a  rufiSan 
actually  seeking  A.'s  life,  whom  no  other  process  can  be  used  to 
dieck,  then  A.  is  excused  in  taking  this  violent  but  only  possible 
way  of  saving  his  own  life,  by  sacrificing  that  of  B.  But  it  is 
otherwise  where  there  is  opportunity  to  invoke  the  interposition 
of  the  law.  A  man  who  believes  his  life  is  in  danger  must,  if  he 
have  access  to  a  tribunal  clothed  with  the  ordinary  powers  of  a 
justice  of  the  peace,  apply  to  such  tribunal  to  interpose.  If  he 
have  grounds  enough  to  excuse  him  in  kilUng  the  person  from 
whom  he  believes  himself  in  danger,  he  has  ground  enough  to 
have  that  person  bound  over  to  keep  the  peace,  or  committed  in 
default  of  bail.  And  wherever  this  process  can  be  applied,  the 
endangered  party  is  not  excused  in  taking  the  law  into  his  own 
hands.^  Where  the  conflict  can  be  avoided,  the  law  must  be 
resorted  to  for  redress.^ 

1  Foster,  277 ;   1  Hawk.  c.  29,  b.  5S  Penn.  St  (8  P.  F.  Smith)  1 ;  Dock 

17.  V.   State,  21    Grat.  909  ;  Stewart  v. 

>  See  infra,  §  5S6,  690.  State,  1  Ohio  St.  R.  66  ;  and  see  ra- 

*  R.  0.  Howarth,  1  M.  C.  C.  207 ;  pra,  §  204,  413. 

R.  V.  W^illiams,  1  M.  C.  C.  887;  R  v.  «  People  v.  Sullivan,  3  Selden,  396 ; 

Langdon,  R.  &  R  228;  State  v.  Ruth-  Shippey  v.  State,  10  Minn.  223. 

erford,  1  Hawks,  457 ;  Com.  v.  Drum,  In  Com.  o.  Drum,  58  Penn.  St  (8 
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§  489.  Of  course  the  role  just  stated  presupposes  the  law  ^yes 
machinery  by  which,  if  my  life  is  threatened,  I  can  cause  the  ar* 

P.  F.  Smith),  1,  Agnew,  J.,  charged  member  I  am  speaking  of  wilful  kill- 
the  jury,  as  follows : —  ing  with  a  deadly  weapon.  If  this 
**  To  excuse  homicide  by  the  plea  of  intent  to  kill  existed  in  the  mind  of 
self-defence,  it  must  appear  that  the  the  prisoner  at  the  time  of  giving  the 
slayer  had  no  other  possible,  or  at  blow,  two  difficulties  arise  in  the  case 
least  probable,  means  of  escaping,  upon  the  plea  of  self-defence,  which 
and  that  his  act  was  one  of  necessity,  the  jury  must  pass  upon  and  decide." 
The  act  of  the  slayer  must  be  such  as  •  •  •  «  The  argument  of  the  defence  is. 
Is  necessary  to  protect  the  person  irom  that  when  the  slayer  is  not  in  fault,  is 
death  or  great  bodily  harm;  and  must  not  fighting  at  the  time,  or  has  given 
not  be  entirely  disproportioned  to  the  up  the  fight,  and  then  slays  his  adver- 
assault  made  upon  him.  If  the  slayer  sary,  he  is  excusable,  as  in  self-de- 
use  a  deadly  weapon,  and  under  such  fence.  But  though  this  may  be  the 
circumstances  as  the  slayer  must  be  case,  it  is  not  always  so.  The  true 
aware  that  death  will  be  likely  to  en-  criterion  of  self-defence,  in  such  a 
ane,  the  necessity  must  be  great,  and  case,  is,  whether  there  existed  such  a 
must  arise  from  imminent  peril  of  life,  necessity  for  killing  the  adversary  as 
or  great  bodily  injury.  If  there  be  required  the  slayer  to  do  it  in  defence 
nothing  in  the  circumstances  indicat-  of  his  life  or  in  the  preservation  of  his 
ii^  to  the  slayer  at  the  time  of  his  act  person  from  great  bodily  harm.  If  a 
diat  his  assailant  is  about  to  take  his  man  approaches  another  with  an  evi- 
life,  or  do  him  great  bodily  harm,  but  dent  intention  of  fighting  him  with  his 
his  object  appears  to  be  only  to  com-  fists  only,  and  where,  under  the  cir- 
mit  an  ordinary  assault  and  battery,  cumstances,  nothing  would  be  likely  to 
it  will  not  excuse  a  man  of  equal,  or  eventuate  from  the  attack  but  an  ordi- 
nearly  equal  strength,  in  taking  his  nary  beating,  the  law  cannot  recognize 
assailant's  life  with  a  deadly  weapon,  the  necessity  of  taking  life  with  a 
]n  such  a  case  it  requires  a  great  dis-  deadly  weapon.  In  such  a  case  it 
parity  of  size  and  strength  on  part  of  would  be  manslaughter ; '  and  if  the 
the  slayer,  and  a  very  violent  assault  deadly  weapon  was  evidently  used 
on  part  of  his  assailant,  to  excuse  it.  with  a  murderous  and  bad-hearted  in- 
The  disparity  on  the  one  hand,  and  tent,  it  would  even  be  murder.  But 
the  violence  on  the  other,  must  be  a  blow  or  blows  are  just  cause  of  prov- 
snchiCB  to  convince  the  jury  that  great  ocation;  and  if  the  circumstances  in- 
bodily  harm,  if  not  death,  might  have  dicated  to  the  slayer  a  plain  necessity 
been  suffered,  unless  the  slayer  had  of  protecting  himself  from  great  bodily 
thus  defended  himself,  or  that  the  injury,  he  is  excusable  if  he  slays  his 
slayer  had  a  reasonable  ground  to  assailant  in  an  honest  purpose  of  sav- 
think  it  would  be  so.  The  burden  ing  himself  from  this  great  harm.  The 
lies  on  'the  prisoner,  in  such  a  case,  of  right  to  stand  in  self-defence,  without 
proving  that  there  was  an  actual  ne-  fleeing,  has  been  strongly  asserted  by 
cessity  for  taking  life,  or  a  seeming  the  defence.  It  is  certainly  true,  that 
one  so  reasonably  apparent  and  con-  every  citizen  may  rightfully  traverse 
vincing  to  the  slayer,  as  to  lead  him  the  street,  or  may  stand  in  all  proper 
tq  believe  he  could  only  defend  him-  places,  and  need  not  flee  from  every 
self  in  that  way.     The  jury  will  re-  one  who  chooses  to  assail  him.    With- 
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rest  of  my  expected  assailant.  Suppose,  however,  the  law  gives 
no  such  machinery  ?  Am  I  to  be  shot  down  without  th^  means  of 

out  this  freedom  our  liberties  would  be  that  in  a  criminal,  as  well  as  a  cifil 
worthless.  But  the  law  does  not  apply  cause,  before  the  judgment  can  be  re- 
this  right  to  homicide.  The  ques-  versed  for  error  in  the  charge  to  the 
tion  here  does  not  inTolve  the  right  jury,  it  most  appear  that  some  evi- 
of  merely  ordinary  defence,  or  the  dence  was  given  tending  to  prove  a 
right  to  stand  wherever  he  may  right-  state  of  case  in  which  the  chai^ 
fully  be,  but  it  concerns  the  right  of  would  be  material  If  the  chaige  waa 
one  man  to  take  the  life  of  another,  upon  a  mere  abstract  question  of  law, 
Ordinary  defence  and  the  killing  of  that  could  not  arise  upon  the  testa- 
another  evidently  stand  upon  a  dif-  mony,  and  could  not  influence  the  de- 
ferent footing.  When  it  comes  to  a  cision  of  the  jury,  its  character,  how- 
question  whether  one  man  shall  flee  ever  erroneous,  furnishes  no  ground  to 
or  another  shall  live,  the  law  decides  reverse  the  sentence.  And  such,  we 
that  the  former  shall  rather  flee  than  are  clearly  of  opinion,  was  the  case 
that  the  latter  shall  die."  under  consideration." 

The  assailed  must  retreat  as  far  aa  In  Kentucky  the  position  has  been 

the  assault  will  permit.     Dock  v.  Com.  pushed  much  further.    Thus,  in  1S69, 

21  Grat.  909  ;  Evans  o.  State,  33  Ga.  when  the  defendant  Phillips,  being  in 

4.    In  Stewart  v.  State,  1  Ohio  St.  66,  assumed  danger  of  his  life,  shot  down 

Judge  Thurman  said  : —  Miller,  the  deceased,  whom  he  met 

*<  As  to  what  is  the  precise  state  of  **  accidentally  "  in  the  road,  on  the  sap- 
the  law  on  this  subject,  there  is  some  position  that  Miller  was  about  to  at- 
diversity  of  opinion  among  the  mem-  tack  him,  it  was  declared  by  Judge 
hers  of  this  court,  and,  therefore,  with-  Robertson,  in  giving  the  opinion  of  the 
out  attempting,  at  this  time,  to  lay  it  supreme  court,  '<  that  if  the  appellant 
down,  we  prefer  to  dispose  of  the  case  had  reason  to  apprehend  and  did  ap- 
upon  a  view  which  is  satisfactory  to  prehend  that  Miller  would  shoot  him, 
us  all.  And  we  do  this  the  more  will-  unless  he  ran  away  or  shot  Miller  firsts 
ingly,  because  there  is  not  a  full  bench  the  law  does  not  require  him  to  run  and 
sitting  upon  the  case.  Whether  a  be  shotf  perhaps  in  the  back,  or  after- 
person  assaulted  is,  or  is  not,  bound  wards  eecreUif  assamnaiedt  InU  juetified 
to  quit  the  combat,  if  he  can  safely  do  hie  taking  MUler^s  life.  And  if  he  be- 
so,  before  taking  life,  it  will  not  be  Ueved  that  Miller  was  drawing  out 
denied  that  in  order  to  justify  the  a  pistol  to  shoot  him,  the  fact*  after- 
homicide,  he  must,  at  least,  have  rea-  wards  developed  that  Miller  then  had 
sonably  apprehended  the  loss  of  his  there  no  pistol,  but  was  only  manoeu- 
own  life,  or  great  bodily  harm,  to  pre-  vring  to  make  him  run,  cannot  make 
vent  which,  and  under  a  real,  or  at  him  culpable  for  doing  what  he  had 
least  supposed  necessity,  the  fatal  blow  good  reason  to  believe  was  necessary 
must  be  given.  And  again,  the  com-  for  either  the  immediate  or  ultimate 
bat  must  not  have  been  of  his  own  security  of  his  life."  Phillips  p.  Com. 
seeking,  and  he  must  not  have  put  him-  2  Duvall,  331.  In  IS 70,  a  still  fux:ther 
self  in  the  way  of  being  assaulted,  in  liberalization  of  the  rule  was  attempted 
order  that,  when  assailed  and  hard  by  the  same  judge,  though  how  iar 
pressed',  he  might  take  the  life  of  his  with  the  concurrence  of  his  associates 
assailant.    It  will  also  be  admitted,  it  is  difficult  from  the  report  to  say. 
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prevention,  by  an  assassin  who  will  fire  at  me  on  sight  ?  Am  I 
to  wait  to  receive  the  shot,  in  order  to  comply  with  the  technical 
requisite  that  before  I  can  fire  an  attempt  should  be  made  on  my 
life  ?  In  a  state  of  nature,  where  there  is  no  law  to  which  I  can 
appeal  to  have  such  a  yillain  restrained,  I  am  entitled,  in  order 
to  save  my  life,  to  take  the  law  into  my  own  hands ;  though  I 
do  this  at  my  own  risk.'  On  this  principle  may  be  explained  a 
remarkable  case  in  California,  where  a  party  of  persons  were  on 
an  island  belonging  to  the  United  States,  engaged  in  gathering 
wild  birds'  eggs,  and  where  another  party  attempted  to  land  for 
the  same  purpose.  It  was  held  that  if  the  first  party  resisted  the 
landing  by  force,  the  second  was  justified  in  using  force,  and  that 
if  one  of  the  occupants  was  killed  in  the  encounter,  this  was  ex- 
cusable homicide.^  But  if  there  be  any  tribunal  to  which  a  party 
believing  his  life  to  be  in  danger  may  resort  for  protection,  he 
must  claim  this  protection ;  and  for  him  to  take  the  law  in  his 
own  hands,  and  to  kill  a  supposed  assailant,  unless  under  the 
honest  belief  of  an  actual  attack,  is  murder. 

§  490.  Doctrine  iUustrated  by  Virginius  ease.  —  An  illustration 
of  the  doctrine  immediately  before  us  has  been  drawn  by  a  thought- 

Carico  V.  Com.  7  Bush,  124.    But  so  hayins^  reason  to  believe  him  armed 

far  as  these  cases  imply  that  a  party  and  ready  to  execute  bis  murderous 

may  pumue  and  slay  before  attack,  intention,  and  he  does  believe,  and 

they  clearly  go  beyond  the  law.    The  from  the  threats,  the  previous  assault, 

defendant  must  show  he  was  attacked,  the  character  of  the  man,  and  the  cir- 

And  in  1871,  the  supreme  court  of  cumstances  attending  the  meeting,  he 

Kentucky,  there  having  been  a  partial  has  the  right  to  believe  that  the  pres- 

change  of  judges,  recalled  the  ex-  enoe  of  his  adversary  puts  his  life  in 

treme  views  just  given,  and  stated  the  imminent  peril,  and  liiat  he  can  secure 

law  as  follows  :  —  his  personal  safety  in  no  other  way 

''  When  one's  life  has  been  repeat-  than  to  kill  him,  he  is  not  obliged  to 

edly  threatened  by  such  an  enemy  "  wait  until  he  is  actually  assailed.    He 

(a  desperate  and  lawless  man),  "  when  may  not  hunt  his  enemy  and  shoot 

an  actual  attempt  has  been  made  to  him  down  like  a  wild  beast ;  nor  has 

assassinate,  and  when,  after  all  this,  he  the  right  to  bring  about  an  un- 

members  of  his  family  have  been  in-  necessaiy  meeting  in  order  to  have  a 

formed  by  his  assailant  that  he  is  to  pretext  to  slay  him ;  but  neither  rea- 

be  killed  on  sight,  we  hold  that  he  may  son  nor  the  law  demands  that  he  shall 

lawfully    arm    himself    to  resist  the  give  up  his  business  and  abandon  soci- 

threatened  attack.    He  may  leave  his  ety  to  avoid  such  meeting."    Lindsay, 

home  for  the  transaction  of  his  legiti-  J.,  Bohannon  v.  Com.  8  Bush,  481 ;  1 

mate  business,  or  for  any  lawful  and  Green's  C.  R.  618.    See  also  to  same 

proper  purpose;  and  if  on  such  an  effect  State  v,  Kennedy,  7  Nev.  137. 

occasion  he  casually  meets  his  enemy,  ^  People  v,  Batchelder,  27  Cal.  69. 
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fill  writer  from  The  Virginius  case.^  Assuming  that  27l«  Fir- 
ginius  was  a  Spanish  vessel,  engaged  in  war  against  the  Spanish 
government,  then  the  Spanish  government,  it  is  aigued  by  Mr. 
Curtis,  had  the  right,  on  grounds  of  self-defence  as  well  as  on 
the  ground  of  its  sovereignty  over  the  offenders,  to  seize  The 
Virginms  on  the  high  seas.  *^  If  it  is  true  that  national  jurisdic- 
tion over  the  persons  and  property  of  subjects  exists,  for  some 
purposes,  wherever  they  are,  — and  this  is  the  real  basis  of  the 
relations  between  a  national  vessel  at  sea  and  the  nation  to  which 
it  belongs,  —  it  follows  that  a  nation  which  has  subjects  cruising 
at  sea  in  a  vessel  that  is  wholly  under  their  control,  which  has  no 
national  character,  and  which  those  subjects  are  using  to  make 
incipient  war  upon  their  sovereign,  may  have  rights  of  preven- 
tion which  depend  not  upon  territorial  but  upon  personal  juris- 
diction. Whether  these  rights  can  be  exercised  on  the  ocean,  or 
only  within  the  territory  of  the  nation  that  needs  to  exercise 
them,  depends  upon  the  character  of  the  ocean,  upon  the  prac- 
ticability of  exercising  upon  it  a  right  of  self-defence  widiout  in- 
terfe!l*ence  with  the  rights  of  others,  and  upon  the  solid  reasons 
why  Buch  a  right  of  self-defence  should  be  admitted  rather 
than  denied."  Supposing  The  Virgintus  to  have  been  a  Spanish 
insurrectionary  vessel ;  it  is  not  necessary  to  invoke  the  right  of 
self-defence  to  justify  its  seizure  by  the  Spanish  authorities. 
Had  The  Virginius^  however,  been  primd  facie  an  English  or 
American  vessel,  carrying  articles  contraband  of  war  to  Cuba, 
her  seizure  and  appropriation,  on  the  grounds  of  self-defence, 
without  resort  to  a  prize  court,  cannot  be  justified.  Mr.  Curtis 
appeals  to  the  case  of  The  Caroline^  as  illustrating  his  position. 
The  Caroline^  as  may  be  recollected,  was  an  American  vessel, 
which  during  McKenzie's  rebellion  in  1887-8  was  used  by  the 
rebel  forces  to  supply  with  arms  a  temporary  entrenchment  on 
the  Niagara  River.  Navy  Island  belonged  to  Great  Britain,  and 
hence  the  British  government  had  the  right  to  attack  and  reduce 
the  hostile  works.  The  Caroline  was  trespassing  on  British 
waters  when  she  made  her  visits  to  Navy  Island  ;  and  the  Brit- 
ish government  had  the  right  to  seize  and  destroy  her  when  en- 
gaged on  such  visits.  Instead,  however,  of  exercising  this  right, 
a  party  of  British  troops,  on  the  night  of  December  29-30,  1837, 

^  The  Case  of  The  Virginius  con-    Self-defence,  hy  Mr.  Geo*  T.  Curtis, 
sidered  with  reference  to  the  Law  of    N.  T. :  Baker  &  Voorhis,  1874. 
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under  the  command  of  Col.  Alien  McNabb,  attacked  The  Oara- 
line^  which  was  found  attached  to  the  dock  at  Schlosser,  a  port 
of  the  State  of  New  York,  cut  her  out  from  her  moorings,  and 
after  setting  her  on  fire,  sent  her  over  the  Falls  of  Niagara.  Her 
crew  were  discharged  from  the  vessel,  but  in  the  scufiie,  Amos 
Durfee,  one  of  the  hands  of  the  vessel,  was  killed.  Early  in 
1841,  Alexander  McLeod,  a  British  subject,  one  of  those  con- 
cerned in  attacking  The  Caroline^  being  found  within  jurisdiction 
of  New  York,  was  indicted  for  murder  by  the  grand  jury  of  Ni- 
agara County,  New  York.  On  March  12, 1841,  Mr.  Fox,  British 
minister  at  Washington,  applied  to  Mr.  Webster,  then  secretary 
of  state,  for  the  release  of  McLeod,  on  the  ground  that  he  was 
acting  in  The  Caroline  matter  under  the  direction  of  *'  Her  Ma- 
jesty's colonial  authorities ; "  and  that  McLeod  and  his  asso- 
ciates, when  engaged  in  that  transaction,  were  performing  an  act 
of  public  duty,  for  which  *^  they  cannot  be  made  personally  and 
individually  answerable  to  the  tribunak  of  a  foreign  country." 
While  this  demand  was  pending,  a  hdbeae  corpus  was  sued  out 
by  McLeod  before  the  supreme  court  of  New  York.  In  his  af- 
fidavit, accompanying  his  petition,  occurs  the  following  para- 
graph :  — 

**  That,  as  deponent  has  been  informed  and  believes  to  be  true, 
the  act  of  destroying  the  said  steamboat  Caroline^  together  with 
the  manner  in  which  the  same  was  done,  and  the  conduct  of  the 
persons  engaged  in  it,  including  the  killing  of  the  said  Durfee, 
have  since  been  approved  and  adopted  by  the  national  government 
<rf  Great  Britain,  ae  a  neeeesartf  act  of  self-defence^  on  the  part  of 
the  authorities  of  the  Province  of  Upper  Canada.  And  that,  as 
this  deponent  has  been  informed  and  believes  to  be  true,  the 
federal  government  of  the  United  States,  immediately  after  the 
destruction  of  The  Caroline^  opened  a  correspondence  with  the 
government  of  Great  Britain  in  relation  thereto,  and  demanded 
reparation  therefor,  and  that  said  correspondence  has  not  yet 
been  brought  to  a  close." 

The  supreme  court  refused,  on  the  case  thus  made  out,  to 
discharge  the  prisoner.  The  opinion  of  the  court  was  given  by 
Cowen,  J.,  who  ai^ed  the  question  of  self-defence  as  follows :  — 

*^  But  admitting  that  England  might  protect  a  man  against 
our  jurisdiction,  by  saying  he  did  a  public  act  under  her  author- 
ity, does  it  not  behoove  her  at  least  to  show  that  she  has  acted 
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within  the  limits  of  her  own  jurisdiction,  especially  where  ahe 
has  prescribed  them  to  herself  ?  Shall  her  declaration  enure  to 
deprive  us  of  power  where  she  is  exceeding  her  own  ?  And  this 
brings  me  to  inquire  whether  the  transaction  in  question  be  such 
as  any  national  right,  so  far  examined,  can  sanction.  She  puts 
herself,  as  we  have  seen,  on  the  law  of  defence  and  necessity ; 
and  nothing  is  better  defined  nor  more  fomiliar  in  any  system 
of  jurisprudence  than  the  juncture  of  circumstances  which  can 
alone  tolerate  the  action  of  that  law.  A  force  which  the  defend- 
ant has  a  right  to  resist  must  itself  be  in  striking  distance.  It 
must  be  menacing,  and  apparently  able  to  inflict  physical  injury, 
unless  prevented  by  the  resistance  which  he  opposes.  The  rights 
of  self Hdefence  and  the  defence  of  others  standing  in  certain  re- 
lations to  the  defender,  depend  on  the  same  ground ;  at  least  they 
are  limited,  by  the  same  principle.  It  will  be  sufficient,  there- 
fore, to  inquire  of  the  right  so  far  as  it  is  strictly  personal.  All 
writers  concur  in  the  language  of  Blackstone,  8  Bla.  Com.  4, 
that  to  warrant  its  exertion  at  all,  v  the  defender  must  be  forcibly 
assaulted.  He  may  then  repel  force  by  force,  because  he  cannot 
say  to  what  length  of  rapine  or  cruelty  the  outrage  may  be  car- 
ried, unless  it  were  admissible  to  oppose  one  violence  with  an- 
other. ^  But,'  he  adds,  ^  care  must  be  taken  that  the  resistance  does 
not  exceed  the  bounds  of  mere  defence  axtd  prevention ;  for  then 
the  defender  would  himself  become  the  aggressor.*  The  condi- 
tion upon  which  the  right  is  thus  placed,  and  the  limits  to  which 
its  exercise  is  confined  by  this  eminent  writer,  are  enough  of 
themselves,  when  compared  with  McLeod's  affidavit,  to  destroy 
all  color  for  saying  the  case  is  within  that  condition,  or  those 
limits.  The  Caroline  was  not  in  the  act  of  making  an  assault  on 
the  Canadian  shore ;  she  was  not  in  a  condition  to  make  one ;  she 
had  returned  from  her  visit  to  Navy  Island,  and  was  moored  in  our 
own  waters  for  the  night.  Instead  of  meeting  her  at  the  line  and 
repelling  force  by  force,  the  prisoner  and  his  associates  came  out 
under  orders  to  seek  her  wherever  they  could  find  her,  and  were,* 
in  fact,  obliged  to  sail  half  the  width  of  the  Niagara  River,  after 
they  had  entered  our  territory,  in  order  to  reach  the  boat.  They 
were  the  assailants ;  and  their  attack  might  have  been  legally  re- 
pelled by  Durfee,  evefi  to  the  destruction  of  their  lives.  The 
case  made  by  the  affidavit  is,  in  principle,  this :  A  man  believes 
that  his  neighbor  is  preparing  to  do  him  a  personal  injury.     He 
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goes  half  a  mile  to  his  house,  breaks  the  door,  and  kills  him  in  his 
bed  at  midnight.  On  being  arraigned,  he  cites  the  law  of  nature ; 
and  tells  us  that  he  was  attacked  by  his  neighbor,  and  slew  him 
on  the  principle  of  mere  defence  and  prevention ;  or,  in  the  lan- 
guage of  the  plea  of  son  assault  demesne^  ^  he  made  an  assault 
npon  me,  and  would  then  and  there  have  beat  me,  had  I  not  im- 
mediately defended  myself  i^ainst  him ;  wherefore  I  did  then 
and  there  defend  myself  as  I  lawfully  might  for  the  cause  afore- 
said ;  and,  in  doing  so,  did  necessarily  and  unavoidably  beat  him, 
doing  him  on  such  occasion  no  unnecessary  damage.  And  if  any 
damage  happened,  it  was  occasioned  by  his  assault  and  my  nec- 
essary defence.' 

**  To  excuse  homicide  in  self-defence,  says  another  English 
writer,  the  act  rrnist  not  be  premeditated.  He  must  first  re- 
treat as  far  as  he  safely  can,  to  avoid  the  violence  threatened  by 
the  party  whom  he  is  obliged  to  kill.  The  retreat  must  be  with 
an  honest  intention  to  escape ;  and  he  must  flee  as  far  as  he  con- 
veniently can  by  reason  of  some  impediment,  or  as  far  as  the 
fierceness  of  the  assault  will  permit  him,  and  then  in  his  defence, 
he  may  kill  his  adversary.     1  Russ.  on  Or.  544. 

^^  Such  is  the  law  of  mixed  war  on  neutral  ground.  The  books 
cited  are  treating  of  no  narrow,  technical  rule  peculiar  to  the 
common  law ;  but  the  law  of  nature  and  of  nations,  the  same 
everywhere,  of  such  paramount  force  as  no  municipal  or  inter- 
national law  could  ever  overcome,  and  intelligible  to  every  living 
soul.  It  is  easily  applied,  both  as  between  individuals  in  civil 
society  and  nations  at  peace.  Passing  the  boundary  of  strict^ 
not  fancied  necessity,  the  remedy  lies  in  suit  by  the  state  or 
citizen  whose  righto  have  been  Tiokted,  or  by  demanding  the 
person  of  the  mischievous  fugitive  who  has  broken  the  criminal 
law  of  a  foreign  sovereign.  Accordingly,  Puffendorf,  after  con- 
sidering the  rights  of  private  war  in  a  state  of  nature,  adds : 
*'  But  we  must  by  no  means  allow  an  equal  liberty  to  the  mem- 
bers of  civil  states.  For  here,  if  the  adversary  be  a  foreigner, 
we  may  resist  and  repel  him  any  way,  at  the  instant  when  he 
comes  violently  upon  us.  But  we  cannot,  without  the  sover- 
eign's command,  either  assault  him  whilst  his  mischief  is  only  in 
machination,  or  revenge  ourselves  upon  him  after  he  hath  per- 
formed the  injury  against  us.     Puf.  b.  2,  ch.  5,  §  7.     The  sover- 
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eign's  command  must,  as  we  have  seen,  in  order  to  warrant  siidi 
conduct  in  his  subject,  be  a  denunciation  of  war." 

In  recurring  to  the  question  of  self-defence,  Judge  Cowen,  in  a 
subsequent  portion  of  his  opinion,  says :  ^^  But,  above  all  things, 
it  is  important  in  the  latter  case  for  the  jury  to  inquire  whether 
his  all^ation  of  defence  be  not  false  or  colorable.  They  cannot 
allow  as  an  act  of  defence  the  wilful  pursuing  even  such  an  en- 
emy, though  dictated  by  sovereign  authority,  into  a  country  at 
peace  with  the  sovereign  of  the  accused,  seeking  out  that  enemy 
and  taking  his  life.  Such  a  deed  can  be  nothing  but  an  act  of 
vengeance.  It  can  be  nothing  but  a  violation  of  territory — a 
violation  of  the  municipal  law,  the  faith  of  treaties,  and  the  law 
of  nations.  The  government  of  the  accused  may  approve,  di* 
plomacy  may  gloze,  but  a  jury  can  only  inquire  whether  he  vras 
a  party  to  the  deed,  or  to  an  act  of  illegal  violence,  which  he 
knew  would  probably  endanger  human  life." 

The  question  which  the  destruction  of  The  Caroline  brings  up 
is,  whether  the  right  of  self-defence  excuses  a  sovereign  in  attack* 
ing  a  hostile  armament  within  the  lines  of  a  foreign  state  with 
whom  he  is  at  peace.  There  can  be  no  doubt  that  in  cases  of 
necessity  this  right  is  reserved  to  nations  as  fully  as  to  individ- 
uals.* The  Roman  law,  as  we  have  seen,  is  distinct  to  the  effect 
that  this  right  is  one  which  is  based  on  natural  law,  recognized 
by  all  nations.^  '^  Ut  vim  atque  injuriam  propulsemus,  juris  gen- 
tium est."  '^  Vim  vi  repellere  licet ;  idque  jus  natura  comparatur." 
Hence,  if  necessity  existed,  in  The  Caroliru  case,  the  British 
government  was  justified  in  sending  an  expedition  to  destroy  her, 
and  to  use  any  degree  of  violence  necessary  for  this  purpose;  and 
in  such  case  neither  would  the  United  States  government  have 
had  just  ground  of  complaint,  nor  could  those  engaged  in  such 
an  act  of  excusable  violence  been  justly  convicted  of  the  'same 
in  any  court  of  New  York,  even  supposing  that  the  avowal  of  the 
British  government  of  the  act  would  not  itself  have  transferred 
the  quarrel  to  that  government.  But  was  the  attack  of  Th^ 
Caroline^  when  in  the  port  of  Schlosser,  a  necessary  act  of  self- 
defence?  It  is  admitted  that  the  British  government  would 
have  been  justified  in  destroying  her  had  she  been  caught  on 
British  waters ;  a  fortiori  had  she  been  at  the  time  of  the  de- 
struction engaged  in  a  movement  hostile  to  Great  Britain.    It 

^  See  supra.  §  480. 
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is  admitted,  also,  that  bad  there  been  no  other  way  of  destroying 
her,  the  invasion  of  the  territory  of  the  United  States,  and  any 
other  acts  of  yiolence  essential  to  such  destruction,  would  have 
been  excusable.  But  was  this  necessary  ?  Certainly  it  was,  if 
there  was  no  other  way  of  preventing  the  visits  of  The  Caroline 
to  Navy  Island.  My  house,  for  instance,  is  threatened  by  a 
burglar,  who  is  lurking  in  a  neighboring  village.  Can  I  go  to 
that  viUage,  surprise  him  with  a  superior  force,  and  there  kill 
him  ?  Certainly  I  can,  if  I  have  no  other  way  of  preventing  an 
apparently  imminent  attack  from  him.  But  is  there  no.  other 
way  of  preventing  such  attack  ?  In  a  community  that  is  with- 
out courts  of  justice,  no  doubt  this  method  of  anticipating  an 
attack,  and  thus  crippling  and  destroying  the  assailant,  is  ex- 
cusable. On  this  principle  may  be  sustained  the  forays  of  the 
Middle  Ages,  and.those  of  the  Scotch  clans  as  late  as  the  reign  of 
William  III.,  which  were  organized  for  the  punishment  of  sup- 
posed criminals,  and  which,  sometimes  in  anticipation  of  attack, 
sometimes  in  punishment,  hunted  out  the  offender  in  his  retreat. 
On  this  principle,  also,  may  be  perhaps  excused  those  summary 
acts  of  prevention  or  of  indemnity  by  which,  in  the  compara- 
tively unsettled  portions  of  our  western  territory,  the  lack  of  legal 
machinery  is  supplied  by  the  voluntary  action  of  individuals. 
But  this  right  does  not  exist,  as  we  have  just  seen,  when  there 
is  a  court  to  appeal  to.  My  life,  in  a  state  subject  to  ordinary 
police  government,  is  threatened  by  a  particular  person.  Can  I 
seek  out  that  person  in. his  own  home,  and  there,  when  he  is 
unarmed  and  unwarned  (as  was  the  case  of  The  Oaroline  at 
Schlosser),  destroy  him  ?  I  certainly  cannot  excuse  myself,  on 
the  plea  of  self-defence,  in  so  doing,  if  there  is  a  justice  of  the 
peace  to  whom  I  may  have  recourse,  who,  upon  proper  ground 
laid  before  him,  has  authority  to  bind  over  my  supposed  assail- 
ant to  keep  the  peace.  In  other  words,  imder  a  settled  govern- 
ment, with  the  ordinary  police  apparatus,  common  both  to  Eng- 
land and  the  United  States,  the  right  of  self-defence  can  only  be 
exercised  in  cases  where  the  danger  cannot  be  averted  by  due 
interposition  of  law.  To  deny  this  principle  would  be  to  expose 
society  to  destruction  from  private  raids.^ 

^  Hie  Justinian  Code  in  this  respect  all  modem  jurisprudences.  The  right 
presents  a  qualification  which  has  been  of  self-defence  is  permitted  by  onines 
adopted,  as  based  on  right  reason,  by    Uffet  et  omnia  jura;  tamen  id  debet ^eri 
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§  491.  If  this  be  true  in  private  affairs,  there  is  no  reason  why 
the  same  role  shoald  not  be  applied  to  affairs  pablic  and  nationaL 
We  cannot  deny,  for  instance,  that  the  right  of  self-defence 
justifies,  when  t^here  is  no  other  remedy,  violent  resistance  to 
government ;  but  to  attempt  violently  to  resist  government,  in 
any  case  where  the  unlawful  act  complained  of  could  be  redressed 
by  an  appeal  to  law,  makes  the  person  so  resisting  responsible  for 
any  damage  done  by  his  resistance.  If  this  be  the  case,  still  more 
strongly  must  we  hold  that  a  merely  threatened  danger  will  not 
excuse,  unless  all  legal  or  constitutional  modes  of  redress  should 
fail,  a  forcible  attack  upon  the  authority  that  threatens.  Mr.  Fox 
touches  this  point  when  he  discusses  the  execution  of  Charles  L 
^^  Mr.  Hume,"  he  says,  ^^  not  perhaps  intentionally,  makes  the 
best  justification  of  it,  by  saying  that  while  Charles  lived,  the 
projected  republic  could  never  be  secure.  BtU^  to  jtutift/  taking 
away  the  life  of  an  individual^  upon  the  principle  of  tr^f-de- 
fence^  the  danger  must  he^  not  problematical  or  remote^  but  evi- 
dent and  immediate,^*  It  is  true  that  this  proposition  is  subject 
to  some  qualification  when  applied  to  trials  for  high  treason ;  for, 
supposing  that  the  parliamentary  government  that  condemned 
Charles  was  the  supreme  authority  of  the  state,  then  Charles 
might  have  been  convicted  of  treason  to  that  authority  without 
in  any  way  infringing  on  the  maxim  as  thus  stated.  There  is  no 
question,  however,  as  to  the  applicability  of  the  maxim  in  its  full 
force  to  those  cases  in  which  a  govemmeut  seeks  to  maintain  its 
existence  against  the  assaults  of  insurgents.  ^^If  you  have 
wrongs  to  redress,  go  to  the  courts  or  the  legislature.  As  long 
as  courts  or  legislatures,  competent  to  redress  your  alleged 
wrongs,  exist,  no  necessity  can  be  set  up  to  excuse  you  in  acts 
of  violence  against  the  state." 

§  492.  Equally  essential  to  the  peace  and  welfare  of  nations  is 
it  that  no  sovereign,  except  in  case  of  necessity,  should  be  per- 
mitted to  invade  the  soil  at  another  in  order  to  destroy  a  rebel 
force.  If  this  right  be  conceded,  the  inviolability  of  natural 
sovereignty  would  be  destroyed,  and  the  citizens  of  each  partica- 
lar  state,  instead  of  being  as  subjects  exclusively  responsible  to 
their  own  sovereign  prince,  would  be  liable  to  be  arrested,  and 
either  killed  at  their  own  firesides  by  military  law,  or  trans- 

cum  moderamine  inculpatae  tutdae^  non    sandum  injur iam.     Wharton's  C.  L. 
ad  sumendam  vmdictamy  $ed  ad  propul'    §  1 022. 
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ported,  and  convicted  in  a  foreign  land.     But  this  right  cannot 
be  conceded,  nor  is  it  now  claimed  by  any  civilized  sovereign  as 
against  a  civilized  state.     The  only  qaestion  is  as  to  what  limits 
are  assigned  to  the  exceptions  of  necessity.     And  here  must  we 
say,  following  the  analogy  of  cases  of  private  self-defence,  that 
no  necessity  exists  where  there  can  be  any  redress  by  process  of 
law.     If  the  British  government  did  not  choose  to  wait  until  The 
Caroline  made  her  next  daily  incursion  in  English  waters,  they 
should  have  applied  to  the  government  at  Washington  to  inters 
pose.     No  such  application,  however,  is  pretended  in  the  affida- 
vit and  petition  of  McLeod,  when  applying  for  a  release  to  the 
supreme  court  of  New  York.     On  the  face  of  the  papers,  there- 
fore. Judge  Cowen's  argument  is  sound.     There  was  no  necessity 
which  excused  the  Invasion  of  the  territory  of  the  United  States 
in  order  to  capture  The  Caroline.'^ 

§  498.   Whether  the  danger  is  apparent  is  to  he  determined 

from  the  defendant's  stand^point.  —  Here,  no  doubt,  we  arrive 

at  a  point  where  begin  marked  divergences  of  judicial  sentiment. 

It  is  conceded  on  all  sides  that  it  is  enough  if  the  danger  which 

the  defendant  seeks  to  ayert  ia  apparenay  imminent,  irremediable, 

and  actual.     But  apparently  as  to  whom  ?    Here  three  theories 

meet  us :    The  first  is,  that  the  stand-point  is  that  of  the  jury.^ 

No  doubt,  in  a  primary  sense,  this  is  correct.     The  jury  must 

judge  whether  the  danger  was  apparent,  but  it  is  absurd  to  say 

that  it  is  necessary  that  the  danger  must  have  been  such  as  to  be 

apparent  to  themselves  as  they  deliberate  finally  on  th^  case.     If 

this  were  true,  an  unloaded  pistol  would  cease  to  be  an  apparent 

danger,  for  the  jury,  when  they  come  to  decide  the  case,  know 

that  the  pistol  was  not  loaded,  and  know  that  there  was  no  real 

danger.     Hence,  what  the  jury  have  to  decide  is,  not  whether 

the  danger  was  apparent  to  themselves,  but  whether  it  was  ap- 


^  For  an  interesting  commanication, 
opposing  the  condnsions  of  the  text, 
see  Central  Law  Joamal,  Jane  18, 
1874.  The  decision  of  the  court  in 
McLeod's  case  may  be  justly  cited  as 
an  additional  authority  for  the  po- 
sition that  the  right  of  self-defence 
does  not  excuse  a  homicide  when  the 
attack  is  not  apparently  imminent  and 


immediate,  and  when  there  is  an  op- 
portunity of  resorting  to  the  law  to 
avert  the  threatened  danger. 

s  See  Schnier  v.  People,  23  111.  17 ; 
Meredith  v.  Com.  IS  B.  Monr.  49  ; 
Wesley  r.  Sute,  87  Missis.  827;  ^vans 
V.  State,  44  Missis.  762;  U.  S.  v. 
Wiltberger,  8  Wash.  C.  C.  515. 
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parent  by  some  other  standard.  What  is  the  other  standard 
which  the  jury  are  thus  to  apply  ? 

The  answer  given  by  several  of  our  courts  to  this  question  is, 
that  if  a  ^^  reasonable  man "  would  have  held  that  the  danger 
was  apparent,  then  the  danger  will  be  treated  as  apparent.  In 
other  cases  it  is  varied ;  it  being  sidd  that  when  the  danger  is 
**  reasonably  apparent,"  then  it  is  to  be  treated  as  apparent. 
We  are  therefore  to  infer  that  if  a  man  of  ordinary  reason 
would  consider  an  apparent  though  unreal  danger  to  be  immi- 
nent and  real,  then  this  is  a  good  defence;  but  that  to  constitnte 
a  good  defence  it  is  necessary  that  the  danger  should  have  been 
such  as  to  have  been  considered  as  imminent  and  real  by  a  man 
o!  ordinary  reason.^ 

§  494.  Impracticable  to  take  an  ideal  ^^  reasonable  man  "  as  stand- 
ard. But  who  is  the  ^^  reasonable  man  '*  who  is  thus  invoked  as 
the  standard  by  which  the  ^^  apparent  danger  "is  to  be  tested  ? 
What  degree  of  ^^  reason  "  is  he  to  be  supposed  to  have  ?  K  he 
is  a  man  of  peculiar  coolness  and  shrewdness,  then  be  has  capac- 
ities which  we  rarely  discover  among  persons  fluttered  by  an  at- 
tack in  which  life  is  assailed  ;  and  we  are  applying,  therefore,  a 
test  about  as  inapplicable  as  would  be  that  of  the  jury  who  delib- 
erate on  events  after  they  have  been  interpreted  by  their  results. 
Or,  if  we  reject  this  idea  of  a  man  of  peculiar  reasoning  and  per- 
ceptive powers,  the  selection  is  one  of  pure  caprice,  the  ideal  rea- 

^  As  illustrating  this  view  may  be  ernment   of    human    conduct.      The 

cited  an  opinion  pronounced  in  1864  quesUon,  then,  in  such  cases  as  the 

by  the  supreme  court  of  North  Garo-  present,  is  not  what  were  the  appre- 

Una.     State  v.  Bryson,  1  Winst.  Law,  hensions  of  the  defendant,  but  what 

Pt.  ii.  86.  these  ought  to  have  been,  when  meaa- 

."A  right,^  says  Manly,  J.,  **to  ured  by  a  standard  derived  from  ob- 
act  in  self-defence  does  not  depend  serration  of  men  of  ordinary  firmness 
upon  the  special  state  of  mind  of  the  and  reflection.  This  is  what  is  called 
subject  of  the  inquiry.  He  is  judged  reasonable  ground  of  belief,  and  is  the 
by  the  rules  which  are  applicable  to  rule  for  judging  of  a  case  of  self-de- 
men  whose  nerves  are  in  an  ordinarily  fence,  upon  an  indictment  for  an  as- 
sound  and  healthy  state;  and  whatever  sault  and  battery.  Therefore,  a  prayer 
may  be  his  personal  apprehensions,  if  for  instructions,  which  assumed  that 
he  has  not  reasonable  ground  to  sup-  one's  personal  feelings  and  apprehen- 
port  them,  he  will  not  be  protected  sions,  however  eccentric  and  OHirfaid 
by  the  principle  of  self-defence.  The  these  might  be,  determined  the  char- 
normal  condition  of  the  human  pas-  acter  of  his  conduct,  was  properiy 
sions  and  faculties  must  be  regarded  fused." 
in   establishing   rules  for   the  goT- 

898 


CHAP.  XV.]  SELF-DEFENCE.  [§  496. 

sonable  man  being  an  undefinable  myth,  leaving  the  particular 
case  ungoyerned  by  any  fixed  rule.  And  that  this  ideal  reason- 
able man  is  an  inadequate  standard  is  shown  by  a  conclusive  test. 
Suppose  the  ideal  reasonable  man  would  at  the  time  of  the  con- 
flict have  believed  that  a  gun  aimed  by  the  deceased  was  loaded, 
whereas  in  point  of  fact  the  defendant  knew  the  gun  was  not 
loaded;  would  the  defendant  be  justified  in  shooting  down  an 
assailant  approaching  with  a  gun  the  defendant  knows  to  be  un- 
loaded, simply  because  the  ideal  ^^  reasonable  man  "  would  sup- 
pose the  gun  to  be  loaded  ?  No  doubt  that  in  such  case  no 
honest  belief  of  the  ideal  reasonable  man  would  be  a  defence  to 
the  defendant  who  knew  that  the  belief  was  false,  and  that  he 
^was  not  really  in  danger  of  his  life.  And  if  the  belief  of  the 
ideal  reasonable  man  is  not  admissible  to  acquit^  a  fortiori  is  it 
inadmissible  to  convict. 

§  495.  Ambiguity  of  authorities  cited  to  this  effect,  —  But  it 
must  be  observed  tiiiat  several  cases  which  have  been  cited  to  sus- 
tain the  position  that  the  reasonableness  of  the  defendant's  appre- 
hension is  to  be  determined  by  an  abstract  standard  and  not  by 
that  of  the  defendant's  particular  lights,  do  not  actually  touch 
the  point  to  which  they  are  cited. 

§  496.  Thus  we  find  Wilson,  C.  J.,  in  the  Minnesota  supreme 
court,  expressing  himself  as  follows :  ^  ^*  It  is  not  enough  that  this 
party  believed  himself  in  danger,  unless  the  facts  and  circum- 
stances were  such  that  the  jury  can  say  that  he  had  reasonable 
grounds  for  his  belief." 

This  is  no  doubt  good  law ;  for  a  man's  belief,  that  certain 
facts  exist,  when,  if  he  had  exercised  due  diligence,  he  would  have 
known  that  such  facts  did  not  exist,  is  no  defence.  To  make  an 
error  of  fact  a  defence  it  must  be  reasonable,  i,  e.  it  must  not  be 
attributable  to  negligence.  But  reasonable  to  whom?  To  a 
stranger  ?  To  an  ideal  person  ?  Certainly  not.  It  is  the  defend- 
ant whose  diligence  or  negligence  is  to  be  the  test  of  his  bond 
fides.  But  whether  the  defendant  or  the  ideal  ^^  reasonable  man" 
is  the  standard,  Wilson,  C.  J.,  does  not  here  say.  He  simply  de- 
clares that  the  defendant  must  have  ^^  reasonable  grounds  for  his 
belief."  And  we  have  a  right  to  suppose  that  the  ^^  reason  "  re- 
ferred to  is  the  reason  of  the  defendant  himself.' 

1  Bute  V.  Shipper,  10  l^nn.  223.        Wharton's  Cr.  Law,  886  ;  a  work  which 
'  He  cites  as  one  of  hb  authorities    assumes  throughout  that  the  standard 
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§  497.  So  Chief  Justice  Breese  tells  as  in  Illinois  ^  that  ihe 
^^  doctrine  established  by  this  coart "  is  ^^  that  a  man  threatened 
with  danger  must  determine  from  appearances  and  the  actual 
state  of  things  surrounding  him  as  to  the  necessity  of  resorting 
to  self-defence ;  and  if  he  acts  from  reasonable  and  honest  con- 
victions, he  will  not  be  responsible,  criminally,  for  a  mistake,  as 
to  the  extent  of  the  actual  danger,  where  other  judicious  men 
would  have  been  alike  mistaken."  '  But  does  this  mean  ^^  judi- 
cious men  "  acting  with  the  defendant's  lights,  or  ideal  judicious 
men  ?  If  we  take  the  first  of  these  constructions,  the  expressions  of 
Ch.  J.  Breese  are,  what  they  would  not  otherwise  be,  consistent. 

The  same  criticism  is  applicable  to  a  Louisiana  opinion  where 
it  was  declared  that  the  killing  is  excusable  when  the  assailed 
had  ^treasonable  ground  to  apprehend"  either  vital  or  serious 
bodily  injury ;  ^  and  to  an  opinion  in  Florida,  where  it  is  said 
^^  the  belief  must  be  reasonable ;  there  must  be  reasonable  ground 
to  apprehend  a  design  to  take  away  life,  or  to  do  great  bodily 
harm,  and  reasonable  ground  for  believing  the  danger  imminent 
that  such  design  will  be  accomplished  then."  ^ 

§  498.  So  also  may  we  interpret  the  language  of  Bosanquet, 
J.,  when  charging  a  jury  in  a  case  in  which  he  was  associated 
with  BoUand,  B.,  and  Coltman,  J. :  *<  Before  a  person  can  avail 
himself  of  that  defence,  he  must  satisfy  the  jury  that  the  defence 
was  necessary ;  that  he  did  all  he  could  to  avoid  it,  and  that  it 
was  necessary  to  protect  his  own  life,  or  to  protect  him  from  such 
serious  bodily  harm  as  would  give  a  reasonable  appreliension  that 
his  life  was  in  immediate  danger."  ^  Nothing  is  here  said  as  to 
whether  this  reasonableness  is  to  be  according  to  the  defendant's 
lights,  or  those  of  another  person,  or  of  an  ideal  reasonable  man. 
The  same  remark  is  to  be  made  as  to  a  chai^  by  Holroyd,  J., 
in  an  indictment  against  an  officer  for  killing  a  prisoner  charged 
with  a  misdemeanor,®  where  that  learned  judge  said  : .  ^^  If  the 
prisoner  had  reasonable  ground  for  believing  himself  to  be  in 
peril  of  his  own  life,  •  •  •  •  then  he  was  justi^ed." 

in  all  questions  of  error  of  fact  is  the  *  State  v.  Swift,  14  La.  An.  SS7. 

defendant's  capacitjr  and  diligence.  ^  Gladden  v.  State,  12  Fl.  5€Sk 

i  Adams  v.  People,  47  IlL  20S.  *  R.  v.  Smith,  S  C.  &  P.  160. 

•  See  also  Schnier  v.  People,  28  HI  <  B.  v.  Forster,  1  Lewin  C.  C.  1S7. 
17. 
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CHAP.  XV.]  SELF-DEFENCE.  [§  600. 

§  499.  Other  cases  exist  in  which  a  standard  outside  of  the  de- 
fendant is  apparently  set  up,  but  in  which  the  view  actually  taken 
is  that  the  standard  is  to  be  the  defendant's  own  consciousness ; 
but  that,  as  is  elsewhere  shown,  if  his  error  of  fact  is  attributable 
to  his  own  negligence,  and  if  his  apprehension  of  danger  springs 
from  this  error  in  fact,  then  he  is  guilty  of  negligent  homicide, 
that  is  of  manslaughter. 

To  this  effect  may  be  cited  the  argument  of  Frazer,  J.,  in 
the  supreme  court  of  Indiana :  ^^  It  ought  to  be  borne  in  mind, 
that  the  criminal  law  holds  sane  men  responsible  for  the  ordinary 
exercise'of  their  reason.  It  is  a  power  common  alike  to  cowards 
and  those  who  know  no  fear.  It  is  a  guide  to  which  both  may 
apply  if  they  wish  to  do  so.  By  the  power  of  will,  he  who  is 
naturally  very  timid  can,  and  often  does,  meet  danger  with  as 
much  self-possession  as  the  boldest  man,  and  even  his  fears  beget 
that  caution  which  is  a  necessary  safeguard  against  rashness. 
Of  all  men,  he  is  probably  least  likely  to  commit  needless  homi- 
cide in  self-defence,  for  his  unfortunate  weakness  usually  tends  to 
paralyze  his  arm,  and  makes  him  slow  to  strike,  quite  as  much  as 
it  subjects  him  to  the  torture  of  groundless  apprehension.  Of 
course  we  speak  of  persons  not  so  unmanned  by  fear  as  to  be  in- 
capable of  exercising  either  judgment  or  will.  A  sane  man  is  so 
constituted  that  he  can  be  either  the  master  or  the  slave  of  his 
fears,  as  well  as  his  passions.  The  criminal  law,  indulging  to  a 
humane  extent  the  mere  infirmities  of  human  nature,  neverthe- 
less requires  the  exercise  of  this  mastery."^  There  can  be  no 
question  that  this  is  good  law.  But  there 'can  be  no  question, 
also,  that  a  person,  who  kills  another  from  a  negligent  error  in 
fact,  no  matter  to  what  this  negligence  is  attributable,  is  not, 
if  he  believes  himself  acting  in  self-defence,  and  has  no  malice, 
guilty  of  murder.     The  offence  is  but  manslaughter. 

§  500.  The  same  idea  underlies  the  opinion  of  Bronson,  J.,  in  a 
case  often  appealed  to  as  authoritative  in  this  branch  of  the  law.^ 
He  begins  as  f oUows :  ^^  When  one  who  is  without  fault  himself 
is  attained  by  another  in  such  a  manner,  or  under  such  circum- 
stances as  to  furnish  reasonable  grounds  for  apprehending  a  de- 
sign to  take  away  his  life,  or  to  do  him  some  great  bodily  barm, 
and  there  is  reasonable  ground  for  believing  the  danger  imminent 

*  'Creek  v.  State,  24  Ind.  151.  See  this  case  approved  in  Morris  v, 

^  Shorter  v.  People,  2  Comst  193.    Piatt,  82  Conn.  75. 
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that  such  design  will  be  accomplished,  I  think  he  may  safely  act 
upon  appearances,  and  kill  the  assailant,  if  that  be  necessary  to 
avoid  the  apprehended  danger ;  and  the  killing  will  be  justifiable, 
although  it  may  afterwards  turn  out  that  the  appearances  were 
false,  and  there  was  infctct  neither  design  to  do  him  serious  in- 
jury nor  danger  that  it  would  be  done.  He  must  decide,  at  lus 
peril,  upon  tb^  force  of  the  circumstances  in  which  he  is  placed ; 
for  that  is  a  matter  which  will  be  subject  to  judicial  review.  But 
he  will  not  act  at  the  peril  of  making  that  guilt,  if  appearances 
prove  false,  which  would  be  innocence,  had  they  proved  true." 

After  citing  Selfridge's  case,  he  goes  on  to  say :  **  The  Massa- 
chusetts case  lays  down  no  new  doctrine.     The  same  principle 
was  acted  on  in  Levett's  case,  recited  by  Jones,  J.,  in  Cook's  case, 
Cro.  Car.  538,  to  the  following  effect :  Levett  was  in  bed  with 
his  wife,  and  asleep,  in  the  night,  when  the  servant  ran  to  them 
in  fear,  and  told  them  that  thieves  were  breaking  open  the  house. 
He  arose  suddenly,  and  taking  a  drawn  rapier  in  his  hand,  went 
down  and  was  searching  the  entry  for  the  thieves,  when  his  wife 
espying  some  one  whom  she  knew  not  in  the  buttery,  cried  out  to 
her  husband,  in  great  fear,  *'  Here  they  be  that  would  undo  us.* 
Levett  thereupon  hastily  entered  the  buttery  in  the  dark,  not 
knowing  who  was  there,  and  thrusting  with  his  rapier  before  him,' 
killed  Frances  Freeman,  who  was  lawfully  in  the  house  and 
wholly  without  fault.     On  these  facts,  found  by  special  verdict, 
the  court  held  that  it  was  not  even  a  case  of  manslaughter,  and 
the  defendant  was  wholly  acquitted.     Now  here  the  defendant 
acted  upon  information  and  appearances  which  were  wholly  falser ; 
and  yet  as  he  had  reasonable  grounds  for  believing  theqfi  true,  he 
was  held  guiltless.     Foster  (Crown  Law,  p.  299)  says  of  this 
case :  ^'Possibly  it  might  have  been  better  ruled  manslaughter  at 
common  law^  due  circumspection  not  hamng  been  used.^    I  do  not  ' 
understand  him  as  questioning  the  principle  of  the  decision,  but 
as  only  expressing  a  doubt  whether  the  principle  was  properly  ap- 
plied.    He  calls  it  nothing  more  than  a  case  of  manslaughter, 
when,  if  a  man  may  not  act  upon  appearances,  it  was  a  plain 
case  of  murder.     So  far  as  I  have  observed,  no  other  writer  upon 
criminal  law  has  questioned,  in  any  degree,  the  decision  in  Levett's 
case ;  and  most  of  them  have  fully  approved  it.    East,  in  his 
Pleas  of  the  Cro^n,  vol.  1,  p.  274,  275,  has  done  so.    Hale  (1 
P.  C.  42,  474)  mentions  it  among  cases  where  ignorance  of  the 
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fact  will  excuse  from  all  blame.  Hawkins  (1  P.  C.  84,  Cur- 
wood's  ed.)  says  the  killing  had  not  the  appearance  of  a  fault. 
Russell  (On  Crimes,  yoL  1,  p.  550  ed.  of  1836)  approYes  the  de- 
cision, which  he  introduces  with  the  remark  that  *'  important  con- 
siderations will  arise  in  cases  of  this  kind  [he  was  speaking  of 
homicide  in  defence  of  one's  person,  habitation,  or  property],  as 
to  the  grounds  which  the  party  killing  had  for  supposing  that  the 
person  slain  had  a  felonious  design  against  him  ;  more  especially 
where  it  afterwards  appears  that  no  such  design  existed.  Roscoe 
(Crim.  Ey.  p.  689)  says  :  ^  It  is  not  essential  that  an  actual  fel- 
ony should  be  about  to  be  committed,  in  order  to  justify  the  kill- 
ing. If  the  circumstances  are  such  as  that,  after  all  reasonable 
caution^  the  party  suspects  that  the  felony  is  about  to  be  imme- 
diately committed,  he  will  be  justified.'  And  he  then  giYes 
LeYett's  case  as  an  example. 

«^  The  case  of  Sir  William  Hawkesworth,  who,  through  his  own 
fault,  was  shot  by  the  keeper  of  his  park,  who  took  him  for  a 
stranger  who  had  come  to  destroy  the  deer,  went  upon  the  same 
principle.  1  U^bIq  P.  C.  40 ;  1  East  P.  C.  275 ;  1  Russ.  on  Cr. 
549.  Other  cases  are  put  in  the  books,  where  the  killing  will  be 
justified  by  appearances,  though  they  afterwards  proYe  false.  A 
general,  to  try  the  Yigilance  or  courage  of  his  sentinel,  comes 
apon  the  sentinel  in  the  night  in  the  posture  of  an  enen^y,  and  is 
killed.  There  the  ignorance  of  the  sentinel  that  it  was  his  gen- 
eral and  not  an  enemy,  will  justify  the  killing.  1  Hale  P.  C. 
42 ;  1  East  P.  C.  275 ;  1  Russ.  540.  The  case  mentioned  by 
Lord  Hale,  which  was  before  him  at  Peterborough,  where  a  ser- 
vant killed  his  master,  supposing  he  was  shooting  at  deer  in  the 
oom,  in  obedience  to  his  master's  orders,  belongs  to  the  same 
class.  1  Hale  P.  C.  40,  476 ;  1  Russ.  540.  In  Rampton's  case, 
Kelyng  Rep.  41,  the  defendant  killed  his  wife  with  a  pistol  which 
he.  had  found  in  the  street,  after  ascertaining,  as  he  had  sup- 
posed, by  a  trial  with  the  ramrod,  that  it  was  not  loaded,  though 
in  fact  it  was  charged  with  two  bullets.  This  was  adjudged  to 
be  manslaughter,  and  not  merely  misadYenture.  Foster  (Crown 
Law,  263-4)  cajUs  this  a  hard  case,  and  thinks  the  man  should 
haYe  been  wholly  acquitted^  an  the  ground  that  he  exercised  due 
caution^  —  the  utmost  caution  not  being  necessary  in  such  cases. 
But  if  the  decision  was  right,  as  I  am  inclined  to  think  it  was, 
for  the  want  of  proper  caution,  still  the  case  goes  on  the  ground 
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that  the  degree  of  guilt  may  be  affected  by  appearances  which 
afterwards  prove  false ;  for  if  he  had  not  tried  the  pistol,  it 
would  have  been  murder.  Foster  (p.  265)  mentions  a  case 
which  was  tried  before  him,  where  the  prisoner  had  shot  his  wife 
with  a  gun,  which  he  supposed  was  not  loaded.  The  judge  be- 
ing of  opinion  that  the  prisoner  had  reasonable  ground  to  believe 
that  the  gun  wa%  not  loaded^  directed  the  jury,  that  if  they  were 
of  the  same  opinion,  they  should  acquit  the  prisoner,  and  he  was 
acquitted.  In  Meade's  case,  1  Lewin's  Cr.  Cas.  184,  the  pris- 
oner had  killed  with  a  pistol  one  of  a  great  number  of  persons 
who  came  about  his  house  in  the  night-time,  singing  songs  of 
menace,  and  using  violent  language.  Holroyd,  J.,  told  the 
jury,  that  if  there  was  nothing  but  the  song,  and  no  appearance 
of  violence  —  if  they  believed  there  was  no  reasonable  ground  for 
apprehending  danger,  the  killing  was  murder.  And  in  The  Peo- 
.ple  V.  Rector,  19  Wend.  569,  Cowen,  J.,  said,  alarm  on  the 
part  of  the  prisoner,  on  apparent^  though  unreal  grounds,  was 
pertinent  to  the  issue.  In  The  United  States  v,  Wiltberger,  3 
Wash.  C.  C.  615,  521,  the  judge  told  the  jury,  that  for  the  pur- 
pose of  justifying  the  killing,  the  intent  of  the  deceased  to  com- 
mit a  felony  must  be  apparent^  which  would  be  sufficient,  al- 
though it  should  afterwards  turn  out  that  the  real  intention  was 
less  criminal,  or  even  innocent.  He  afterwards  added,  that  the 
danger  must  be  imminent,  meaning  undoubtedly  that  it  must  wear 
that  appearance.  The  State  v.  Wells,  1  Coxe  N.  J.  Rep.  424, 
is  entirely  consistent  with  this  doctrine.  The  supreme  court  of 
Tennessee  has  gone  still  farther,  and  held  that  one  who  kills  an- 
other, believing  himself  in  danger  of  great  bodily  harm,  will  be 
justified,  although  he  acted  from  cowardice,  and  without  any 
sufficient  ground  in  the  appearances,  for  the  killing.  Grainger 
V.  The  State,  5  Yerger,  459.  This  was,  I  think,  going  too  far. 
It  is  not  enough  that  the  party  believed  himself  in  danger,  unless 
the  facts  and  circumstances  were  such  that  the  jury  can  say  he 
had  reasonable  grounds  for  his  belief.*^ 

§  501.  But  by  whose  lights  are  these  ^^  reasonable  grounds  of 
belief  "  to  be  tested  ?  By  the  defendant's,  we  must  conclude,  if 
we  closely  scan  the  following  passage,  with  which  Judge  Bronson 
closes  this  part  of  his  argument :  ^^  If  it  was  not  murder,  it  was 
manslaughter  at  the  least ;  and  so  far  as  relates  to  these  offences, 
no  exception  was  taken  to  the  charge.     When  a  tnan  is  struck 
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^th  the  naked  hand,  and  ha8  no  reason  to  apprehend  a  design 
to  do  him  any  great  bodily  harm^  he  must  not  return  the  blow 
with  a  dangerous  weapon."  It  is  the  defendant's  reason,  there- 
fore, that  is  appealed  to  as  the  test.  Yet  it  must  be  the  defend- 
ant's reason  acting  diligently  and  not  negligently.  He  is  wield- 
ing a  dangerous  instrument ;  and  if  he  wields  this  negligently, 
— if  he  wields  it  sincerely  on  the  basis  of  an  error  of  fact  which 
he  has  negligently  adopted,  —  then  he  is  liable  for  the  conse- 
quences. His  liability,  however,  is  not  for  murder,  in  case  of 
death  resulting  from  his  negligence,  but  manslaughter.  And 
this  is  evidently  the  distinction  taken  by  Foster  and  Roscoe  in 
the  cases  cited  by  Judge  Bronson. 

§  502.  Again,  we  find  Edmonds,  J.,^  saying  that  **  the  homi- 
cide would  be  justifiable  under  our  law  (the  New  York  statute 
introducing  the  term  *  reasonable'  as  the  general  test),  only  in 
case  it  was  committed  by  the  prisoner  when  there  was  reason- 
able ground  to  apprehend  a  design  to  do  him  some  great  per- 
sonal injury,  and  there  was  imminent  danger  of  such  design  be- 
ing accomplished.  But  of  this  the  jury  were  to  be  the  judges, 
not  the  prisoner ;  and  it  was  for  them  to  say,  from  all  the  circum- 
stances proved  before  them,  whether  there  was  reasonable  ground 
for  such  apprehension,  and  whether  there  was,  at  the  moment  the 
fatal  shot  was  fired,  imminent  (apparent  should  be  here  inserted) 
danger  that  some  great  personal  injury  would  be  done  to  the 
prisoner."  But  from  what  stand-point  are  the  jury  to  judge? 
Certainly  not  from  that  of  themselves,  as  they  sit  in  the  jury 
box,  for  this  would  be  to  do  away  with  the  qualification-  ^'  ap- 
parent." From  that  of  the  ideal  reasonable  man?  But  the 
ideal  reasonable  man,  in  the  great  range  of  capacity  assignable 
to  that  imaginary  personi^e,  might  be  supposed  to  see  as  clearly 
as  did  the  jury,  after  the  facts  were  all  disclosed,  that  the  danger 
was  only  apparent  and  not  real.  From  that  of  the  defendant  ? 
This  brings  us  back  to  the  doctrine  of  the  text. 

§  503.  The  same  ambiguity  exists  in  the  following  expressions 
in  an  opinion  of  Ruffin,  C.  J.,  in  a  case  decided  in  1844  by  the 
supreme  court  of  North  Carolina.*    "  The  belief,"  says  this  ex- 

1  People  V,  Austin,  1  Parker  C.  R.  Evans  v.  State,  44  Missis.  762 ;  U.  S. 

154.    See  also  Schnier  v.  People,  23  v.  Wiltberger,  3  Wash.  C.  C.  516, 

111.  17;  Meredith  9.  Com.  18  B.  Monr.  •  State  v.  Scott,  4  Irod.  409. 
49 ;  Wesley  v.  State,  81  Missis.  327 ; 
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cellent  judge,  '^  that  a  person  designs  to  kill  me  will  not  prevent 
my  killing  him  from  being  murder,  unless  he  is  making  some  at- 
tempt to  execute  his  design,  or,  at  least,  is  in  an  apparent  situa- 
tion to  do  so,  and  thereby  induces  me  reasonably  to  think  that 
he  intends  to  do  it  immediately.     Here  there  certainly  was  no 
such  purpose  then  in  the  mind  of  the  deceased,  as  he  had  no 
weapon  of  any  sort.     Nor  did  the  prisoner  have  any  just  reason 
to  think  the  deceased  so  designed  then ;  for  although  it  was 
night,  yet  it  was  bright  starlight,  so  that  all  the  company  could 
see  each  other  distinctly,  and  the  prisoner  must  have  seen  that 
the  deceased  was  not  armed,  or  that,  at  least,  he  did  not  appear 
to  be  armed.     The  most  then  that  could  be  made  of  it  would  be, 
that  the  prisoner  may  have  thought  that  the  deceased  might  be 
armed,  and,  therefore,  that  he  might  then  intend  to  kill  him. 
But  such  a  remote  conjecture  will  not  authorize  one  man  to  kill 
another.     There  might  have  been  more  in  it  if  the  deceased  had 
been  lurking  on  the  way  of  the  prisoner,  in  the  dark,  where  he 
could  not  tell  whether  he  was  armed  or  not,  but  might  presume 
from  his  ill-will  towards  him  and  the  situation  in  which  he  was 
found  that  he  was.    But  it  cannot  apply  to  a  case  where  there 
is  light  enoifgh  for  the  parties  to  know  each  other,  and  upon  a 
mutual  quarrel  they  begin  a  fight,  in  which  neither  party  ap- 
pears to  be  armed,  and  one  of  them  secretly  prepares  a  deadly 
weapon,  with  which  he  assails  and  kills  the  other,  who  in  reality 
was,  as  he  appeared,  not  armed.     Besides,  the  prisoner  did  not 
allege  in  his  defence  that  he  believed  at  the  time  that  the  de- 
ceased intended  to  kill  him,  and  under  that  belief  he  slew  him.'' 
Daniel,  J.,  in  dissenting,  adopts  the  same  expressions  as  to  the 
point  immediately  before  us.     ^^  From  this  evidence  the  prisoner 
was  guilty  of  murder  by  malice  implied  in  law,  unless  he  had 
a  reasonable  ground  to  believe  that  a  felony  was  intended  and 
about  to  be  committed  on  him  by  the  deceased.     If  he  then 
had  such  a  reasonable  ground  of  belief,  although  it  turned  out 
in  fact  that  no  felony  was  intended  by  the  deceased,  still  it  was 
not  in  law  a  case  of  murder.     Blast's  P.  C.  ch.  5,  §  46  ;  1  Hale, 
470  ;  Foster,  299.    Notwithstanding  this  was  the  only  ground  of 
defence  the  prisoner  had,  the  court  did  not,  as  far  as  we  can  leam 
from  the  case  sent  up  here,  inform  the  jury  that  such  was  the 
law,  nor  does  it  appear  that  the  court  said  one  word  to  the  jury  . 
upon  this,  the  only  possible  ground  the  prisoner  had  to  escape 
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i;lie  charge  of  murder.  The  jury,  it  seems,  were  left  entirely 
oninformed  and  in  the  dark,  as  to  the  law  on  this  point  of  the 
ease.  And  whether  the  prisoner  had  then  a  reasonable  ground 
ix>.  believe  the  deceased  meant  to  take  his  life  was  a  matter  of 
fact  for  the  determincUion  of  the  jury.^^  "  For  the  determina- 
tion of  the  jury  "  is  the  position  as  to  which  all  agree.  But 
by  what  standard  —  that  of  the  defendant's  capacity,  or  that  of 
an  ideal  ^^  reasonable  man  ? '' 

§  504.  And  so  of  several  penal  codes.  —  The  penal  codes  of 
many  of  the  states  exhibit  the  same  ambiguity.  The  ^^  fear," 
it  is  declared,  in  language  substantially  the  same,  though  with 
incidental  variations,  must  be  the  *^  fear  of  a  reasonable  person," 
or  must  be  a  ^^  reasonable  fear,"  and  the  killing  must  have  been 
^*  under  the  influence  of  these  fears,"  and  **'  not  in  revenge." 
So  it  is  presented  by  statute,  though  in  language  exhibiting 
much  diversity,  in  New  York,^  California,^  Arkansas,  Illinois, 
Georgia,  Kansas,'  Mississippi,^  and  Minnesota.^  But  in  no  stat- 
ute do  we  find  a  determination  of  the  question  whether  this 
^*  reasonableness  "  is  to  be  tested  by  the  defendant's  lights,  or 
those  of  an  ideal  reasonable  man.  Undoubtedly,  courts  have 
read  the  statutes  so  as  to  include  the  latter  view.^  But  this  is 
not  a  necessary  implication  of  the  statutes,  which  leave  it  open 
to  determine  in  what  way  the  term  reasonable  is  to  be  defined. 

§  505.  Cases  holding  that  the  danger  must  be  apparent  to  the 
d^endantj  and  that  it  is  sufficient  if  it  be  so.  —  The  leading 
maxim  on  this  point  is  one  which  Mr.  Broom,  in  his  Legal  Max- 
ims, tells  us  Lord  Erskine  relied  on  as  of  controlling  importance, 
and  which  is  adopted  in  a  well  known  opinion  of  Baron  Parke  :7 
**  The  rule  of  law  founded  in  justice  and  reason  is,  that  acttis  nan 
facit  reum^  nisi  mens  sit  rea ;  the  guilt  of  the  accused  must 
depend  upon  the  circumstances  as  they  appear  to  him."  To  the 
same  effect  may  be  cited  the  following  expressions  of  Garrow,  J., 

1  2  R.  S.  660,  {  3,  sab.  2,  declared  *  Stat  1867,  p.  598.    I  am  indebted 

by  Bronson,  J.,  Shorter  v.  People,  2  for  these  citations  to  Hor.  &  Thomp. 

Comst  193,  to  be  only  declaratory  of  Cas.  p.  268. 

the  common  law.  *  See  People  v.  Williams,  82  Cal. 

*  People  V.   Hurley,  8  Cal.   390  ;  280  ;  People  v.  Austin,  1  Parker  C.  ' 
People  V.  Williams,  82  Cal.  280.  B.  154 ;  cited  supra,  §  502. 

*  Gen.  Sut.  1868,  p.  319.  7  R.  ^  Thurbom,   1   Den.    C.  C. 

*  Dyson  v.  State,  26  Missis.  762.  388-9. 
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in  a  much  earlier  case :  ^  ^^  Here  the  life  of  the  prisoner  was 
threatened,  and  if  he  considered  his  life  in  actual  danger,  he  was 
justified  in  shooting  the  deceased  as  he  had  done  ;  but  if,  not  oon- 
sidering  his  own  life  in  danger,  he  rashly  shot  this  man  who  was 
only  a  trespasser,  he  would  be  guilty  of  manslaughter." 

§  506.  Pennsylvania.  —  This  test  has  been  maintained,  with 
only  slight  occasional  and  probably  inadvertent  departures,  by 
the  Pennsylvania  courts.  It  was  uniformly  applied  in  all  homi- 
cide cases  by  Judge  King,  a  great  master  of  criminal  law.^ 

Following  Judge  King's  lead,  we  find  Judge  Brewster,  after- 
wards presiding  in  the  same  court,  declaring  ^  that  ^^  The  attack 
must  have  been  such  as  in  the  belief  of  the  prisoner  rendered 
it  necessary  to  defend  himself,  even  to  the  taking  of  the  life 
of  the  deceased." 

To  the  same  effect  may  be  cited  an  opinion  of  the  late 
lamented  Chief  Justice  Thompson,  of  Pennsylvania,  speaking  for 
the  whole  supreme  bench  of  that  state.^  From  this  opinion  the 
following  passages  may  be  extracted :  — 

^^  In  treating  of  excusable  homicide,  Wharton,  in  his  valuable 
work  on  Criminal  Law,  in  §  1021,  says :  ^  The  assault  may  have 
been  so  fierce  as  not  to  allow  him  (the  slayer)  to  yield  a  step 
without  manifest  danger  of  his  life,  or  enormous  bodily  harm ; 
and  then  in  his  defence,  if  there  be  no  other  way  of  saving  his 
own  life,  he  may  kill  his  assailant  instantly.' 

*^  This  is  the  principle  of  all  the  books,  in  case  of  actual  danger. 

*^  After  treating  of  many  aspects  of  self-defence  under  sueh 
circumstances,  in  §  1026,  same  book,  another  rule  is  given :  '  if 
the  apprehension  of  an  immediate  and  actual  danger  to  life  be 
sincere^  though  unreal^  it  is  in  like  manner  a  defence ;  '  and,  it 
is  added,  ^  Although  this  proposition,  in  its  present  shape,  has 
been  accepted  with  great  reluctance,  and  in  very  recent  times  by 
the  courts,  and  should  be  always  applied  with  extreme  caution,  it 
has  at  all  periods  been  practically  recognized.* 

^^  And  Levett's  case,  Cro.  Charles,  488,  is  cited.  That  was  a 
case  where  an  alarm  having  been  given  by  a  servant  that  there 

^  B.  v.  Scully,  1  C.  &  P.  819.  unquestioned    law,  in  FlaYePs  case, 

*  This  view  runs  through  the  charges  cited  in  Wharton's  Crim.  Law,  §  1027. 

of  this  great  jurist  in  the  homicide  *  Com.  v.  Carey,  2  Brewster,  401. 

cases  growing  out  of   the    riots    of  See  supra,  §  506. 

1844-5,  as  given  in  prior  pages.    It  ^  Logue  v.  Com.  2  Wright,  265. 

was  accepted  hy  him,  as  a  matter  of 
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virere  robbers  in  the  house ;  the  defendant^  with  a  drawn  sword 
in  his  hand,  slew  a  servant  girl  of  the  neighborhood,  who,  being 
lawfully  in  the  house  at  the  time,  concealed  herself  in  the  but- 
tery, to  avoid  i)eing  seen  by  him.  This  was  held  to  be  excusa- 
ble homicide  by  misadventure.  So  in  the  case  of  Sir  William 
Hawkesworth,  who  was  killed  by  his  game-keeper,  mistaking 
him  for  a  deer-stealer.     These  are  old  cases. 

*'*  The  principle  of  reasonable  apprehension  was  laid  down  by 
the  learned  judge  in  Selfridge's  case,  to  be  found  in  Russ.  on  Cr. 
p.  485. 

*^  So  it  has  been  held  in  the  State  of  New  York  in  The  People 
V.  Shorter,  4  Barb.  460,  and  affirmed  in  the  court  of  errors  and 
appeals,  2  Comst.  197  —  opinion  by  Bronson,  J.  There  the 
principle  is  thus  stated :  *  Where  one  who  is  without  fault  is 
attacked  by  another  in  such  a  manner  or  under  such  circum- 
stances as  to  furnish  reasonable  ground  for  apprehending  a  design 
to  take  away  his  life,  or  to  do  him  some  great  bodily  harm,  and 
there  is  reasonable  ground  for  believing  the  danger  imminent 
that  such  design  will  be  accomplished,  I  think  he  may  safely  act 
upon  appearances  and  kill  the  assailant,  if  that  be  necessary  to 
avoid  the  apprehended  danger ;  and  the  killing  will  be  justifia- 
ble, although  it  may  afterwards  turn  out  that  the  appearances 
were  false,  and  there  was,  in  fact,  neither  a  design  to  do  him 
serious  injury,  nor  danger  that  it  would  be  done.' 

**'  True,  there  is  a  statute  on  the  subject  in  New  York,  but  it 
has  been  held  in  many  cases  to  be  only  declaratory  of  the  common 
law.  The  same  principle  may  be  found  decided  in  the  State  v. 
Green,  4  Ired.  (N.  C.)  409.  So  in  Ohio,  in  Stewart  v.  The 
State,  1  McCord's  Rep.  71.  So  in  Oliver  v.  The  State,  17  Ala. 
587.  The  case  of  The  Commonwealth  v.  Seibert,  Luzerne  Co. 
1852,  cited  with  approbation  in  Wharton  on  Hom.  227,  at  length, 
is  to  the  same  effect. 

*'  We  might  multiply  authorities  to  sustain  the  accuracy  of  the 
point,  but  it  is  not  necessary. 

**  I  take  the  rule  to  be  settled,  that  the  killing  of  one  who  is 
an  assailant  must  be  under  a  reasonable  apprehension  of  loss  of 
life  or  great  bodily  harm,  and  the  danger  must  appear  so  immi- 
nent at  the  moment  of  the  assault  as  to  present  no  alternative  of 
escaping  its  consequences  but  resistance.     Then  the  killing  may 
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be  excusable,  even  if  it  turn  out  afterwards  that  there  iras  no 
actual  danger."  ^ 

§  507.  Now  what  is  the  principle  of  Com.  v,  Seibert,  indorsed 
by  Chief  Justice  Thompson,  speaking  for  the  supreme  ooort  of 
Pennsylvania,  as  being  to  ^^  the  same  effect "  with  the  views  ex- 
pressed by  them  in  Logue*s  case  ?  As  I  recur  to  the  opinion  in 
Seibert's  case,  I  cannot  omit  paying  a  brief  tribute  to  Judge 
Conyngham,  by  whom  it  was  pronounced,  whose. death  occurred 
since  the  last  edition  of  this  work  was  published,  and  to  whose 
eminent  virtues  and  sound  legal  judgment  the  opinion  in  ques- 
tion owed  much  of  its  authority.  He  was  not  only  an  excel- 
lent lawyer,  but  he  possessed  to  an  almost  unexampled  degree 
the  confidence  of  the  community  in  which  he  lived  and  of  the 
state  of  which  he  was  an  ornament ;  and  this  confidence  he  won 
by  his  industry,  his  sound  and  clear  judgment,  his  exquisite 
courtesy,  his  integrity,  his  unsullied  honor,  and  his  high  Chris- 
tian tone.  It  has  frequently  been  said  that  the  qualification 
of  the  law  of  imputability  here  defended  springs  from  loose 
views  of  guilt,  and  is  adapted  to  a  state  of  society  in  which 
human  life  is  lightly  reverenced.  No  such  views  could  haye 
been  attributed  to  Judge  Conyngham.  His  standard  of  right 
and  wrong  was  high  and  inflexible  ;  and  no  judge  ever  inyested 
human  life  with  more  sacred  sanctions.  What,  however,  he  main- 
tained in  Seibert's  case,  and  what  he  was  afterwards  sustained 
by  the  supreme  court  in  maintaining,  was  the  doctrine,  alike 
humane,  philosophical,  and  Christian,  that  each  man  is  to  be 
tried  according  to  his  own  lights.  Hence  it  was  that  he  admitted 
evidence,  in  order  to  determine  the  character  of  the  homicide, 
self-defence  being  the  issue,  to  show  the  general  character  and 
disposition  of  the  deceased,  as  a  quarrelsome,  fighting,  vindictive, 
and  brutal  man,  of  great  physical  strength,  rejecting,  however, 
evidence  of  '*  particular  instances  of  his  brutality  in  fighting," 
&c.  And  hence,  also,  following  this  same  principle,  he  charged 
the  jury  as  follows :  **  When  you  ascertain  from  the  evidence 
the  manner  of  the  admitted  killing,  if  you  find  it  to  have  been 
done  in  defence  of  an  attack  by  the  deceased,  in  deciding  upon 
the  character  of  the  offence,  yon  are  called  upon  to  examine  and 
review  everything  which  goes  to  explain  the  true  situation  of  the 
parties  at  the  time;   their  respective  feelings  and  intentions, 

^  See  supra,  §  506. 
410 


k 


J 


CHAP.  XV.J  SELF-DEFENCE.  [§  507. 

shown  by  th^ir  acts,   their  threats,  and  menaces,  as   may  be 
proven ;  and  yon  may  consider,  too,  their  relative  characters  as 
individuals,  including  their  strength  and  physical  ability.     You 
may  inquire,  too,  whether  the  deceased,  making,  as  is  contended, 
the  first  assault,  was  bold,  strong,  and  of  a  violent  and  vindictive 
character,  and  the  defendant  much  weaker  and  of  a  timid  dispo- 
sition, and  how  far  their  power  was  equalized  by  the  weapons  in 
the  hands  of  the  latter.     Legal  rules  are  general,  but  in  their 
application  they  must  at  times  depend  upon  the  special  circum- 
stances of  particular  cases.     In  the  assault  of  a  strong  man  upon 
a   boy  or  female,  of  a  powerful  individual  upon  a  weaker,  the 
necessity  of  taking  life  in  self-defence  under  an  ordinary  attack 
vnll  be  more  easily  discoverable,  than  in  an  attack  by  one  man 
upon  another  under  more  equal  circumstances.      The  probable 
ability  to  defend  without  the  fatal  resources  must  depend  upon 
the  means  and  power  of  defence  in  the  assaulted.     Moral  power, 
too,  is  important  in  sustaining  physical  power.     Timidity  of  dis- 
position will  never  excuse  rashness,  and  will  not  justify  the  crea- 
tion or  sustaining  of  imaginary  fears,  so  as  to  excuse  the  taking 
of  the  life  of  another ;  but  we  say  now,  as  we  had  occasion  to  say 
in  this  court  some  years  since,  in  the  trial  of  Joseph  Davis,  that 
the  jury  may,  in  deciding  upon  the  degree  or  kind  of  homicide, 
the  nature  of  the  attack,  and  the  necessity  of  the  defence,  con- 
sider this  ingredient  in  the  character  of  the  slayer  as  an  adjunct 
to  his  proper  physical  power,  or  rather  weakness.     You  are  to 
look  at  the  parties  in  this  unhappy  transaction  in  their  relative 
knowledge  of  each  other's  character  and  strength,  and  to  con- 
sider the  circumstances  attendant  upon  the  contest  of  Saturday, 
their  respective  feelings,  and  all  the  other  circumstances  as  al- 
ready called  to  your  notice ;  to  inquire  whether  the  defendant, 
as  the  evidence  shows  him  to  be^  the  man  that  he  u  and  was  — 
not  as  one  of  greater  courage  and  strength  may  be,  but  as  he  was 
when  he  did  the  act  —  had  dear  reason  to  believe  that  in  case 
of  an  attack  upon  him  by  the  deceased  (the  man  that  the  evi- 
dence shows  him  to  have  been),  he  would  be  in  danger  of  loss  of 
life  or  of  great  bodily  harm  ;  and  if  you  do  so  find,  and  further, 
that  an  attack,  apparently  of  such  intent  and  character,  was 
made  upon  him,  and  in  a  room  described  as  this  has  been,  with 
no  other  means  of  escaping  the  contest,  as  contended  by  the  de- 
fendant's counsel,  under  the  evidence,  but  by  taking  the  life  of 
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the  assailant;  he  would  be  excused  in  so  doing,  even  though 
this,  to  him,  reasonable  belief  of  the  horrible  result  of  such  a  con- 
test should  be  produced  partially  by  the  constitutional  timidity 
of  his  own  character,  doubly  excited  by  the  comparatiye  weak- 
ness of  his  own  bodily  ability,  proved  in  the  contest  with  the 
assailant  of  the  day  previous.  Look  you  into  the  heart  of  the 
defendant  at  the  time  of  the  transaction ;  search  out  his  motiTes, 
as  his  acts  and  declarations  show  them ;  and  say  whether  he,  con- 
stituted as  nature  made  him,  and  with  all  his  means  of  defence, 
had  reason  to  believe,  and  did  believe,  that  he  was  in  the  serious 
danger  spoken  of."  ^ 

§  508.  So  Judge  Agnew,  of  the  su|>reme  court  of  Pennsyl- 
vania, in  charging  a  jury  in  1868,^  says :  ^^  If  there  be  nothing 
in  the  circumstances  indicating  to  the  flayer  at  the  time  of  his  act 
that  his  assailant  is  about  to  take  his  life  or  do  him  great  bodily 
harm^  but  his  object  appears  to  be  only  to  commit  an  ordinary 
assault  and  battery,  it  will  not  excuse  a  man  of  equal  or  nearly 
equal  strength  in  taking  his  assailant's  life  with  a  deadly  weapon. 
In  such  a  case,  it  requires  a  great  disparity  of  size  and  strength 
on  part  of  the  slayer,  and  a  very  violent  assault  on  part  of  his 
assailant,  ^o  excuse  it." 

§  509.  In  Massachusetts,  if  we  are  to  judge  from  cases  in 
which  evidence  of  the  deceased's  ferocity  and  brutality  is  de- 
clared inadmissible,^  the  view  here  defended  is  rejected ;  yet  we 
must  not  forget  that  in  Selfridge's  case,  which  has  always  been 
held  law  in  Massachusetts,^  evidence  was  received  of  the  defend- 

'  ^  See  supra,  §  506.  bling  his   adversaxy  without  killing 

^  Com.  t;.  Drum,  58  Penn.  (8  P.  F.  him,  if  it  be  in  his  power. 

Smith)  1.  ^*  Secondly,  When  the  attack  upon 

'  See  infra,  §  625.  him  is  so  sudden,  fierce,  and  violent  as 

^  The  leading  points  laid  down  by  that  a  retreat  would  not  diminish,  but 

the  court  in  Selfridge's  case  are  as  increase  his  danger,  he  may  instantly 

follows :  —  kill  his  adversary  without  retreating. 

"Firstly,  That  a  man  who  in  the  law-        ^  Thirdly.  When  from  the  nature  of 

ful  pursuit  of  his  business  is  attacked  the  attack  there  is  reasonable  ground 

by  another,  under  circumstances  which  to  believe  that  there  is  a  design  to 

denote  an  intention  to  take  away  his  destroy  his  life,  or  commit  any  felony 

life,  or  do  him  some  enormous  bodily  upon  his  person,  the  killing  the  assail- 

harm,  may  lawfully  kill  the  assailant,  ant  will  be  excusable  homicide,  al- 

provided  he  use  all  the  means  in  his  though  it  should   afterwards  appear 

power  otherwise  to  save  his  own  life  that  no  felony  was  intended, 
or  prevent  the  intended  harm ;  such  as        "  Of  these  three  propositions,  the 

retreating  as  far  as  he  can,  or  disa-  last  is  the  only  one  that  will  be  doubted 
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ant's  debility  and  of  his  expectation  of  being  attacked  by  ^*  some 
bully ; "  and  Judge  Parker  expressly  told  the  jury  that  these 

anywhere;  and  this  will  not  be  doubted  with  a  weapon,  which,  if  nsed  at  all, 
by  any  who  are  conyersant  in  the  prin-  would  probably  produce  death, 
ciples  of  the  criminal  law.  Indeed  if  ''When  a  weapon  of  another  sort  is 
this  last  proposition  be  not  true,  the  used,  it  seems  to  me  that  the  effect 
preceding  ones,  however  true  and  uni-  produced  is  the  best  evidence  of  the 
Tersally  admitted,  would  in  most  cases  power  and  intention  of  the  assailant  to 
be  entirely  inefficacious.  And  when  do  that  degree  of  bodily  harm,  which 
it  is  considered  that  the  jury  who  try  would  alone  authorize  the  taking  his 
the  cause  are  to  decide  upon  the  life  on  the  principles  of  selMefence. 
grounds  of  apprehension,  no  danger  "There  is  another  point  of  more 
can  flow  from  the  example.  To  illus-  importance  for  you  to  settle,  concem- 
trate  this  principle,  take  the  following  ing  which  you  must  make  up  your 
case :  A.  in  the  peaceable  pursuit  of  minds  from  all  circumstances  proved 
hiB  affairs,  sees  B.  rushing  rapidly  in  the  case,  namely,  whether  the  de- 
towards  him,  with  an  outstretched  fendant  could  probably  have  saved 
arm,  and  a  pistol  in  his  hand,  and  himself  from  death,  or  enormous  bod- 
using  violent  menaces  against  his  life  ily  harm,  by  retreating  to  the  wall,  or 
as  he  advances.  Having  approached  by  throwing  himself  into  the  arms  of 
near  enough  in  the  same  attitude,  A.,  his  friends,  who  would  protect  him. 
who  has  a  club  in  his  hand,  strikes  B.  If  you  believe  under  all  the  circum- 
over  the  head  before,  or  at  the  instant  stances,  the  defendant  could  have 
the  pistol  is  discharged,  and  of  the  escaped  his  adversary's  vengeance,  at 
wound  B.  dies.  It  turns  out  that  the  the  time  of  the  attack,  without  killing 
pistol  was  loaded  with  powder  only,  him,  the  defence  set  up  has  failed,  and 
and  that  the  real  design  of  B.  was  the  defendant  must  be  convicted.  If 
only  to  terrify  A.  Will  any  reason-  you  believe  his  only  resort  for  safety 
able  man  say  that  A.  is  more  criminal  was  to  take  the  life  of  his  antagonist, 
than  he  would  have  been  if  there  had  he  must  be  acquitted,  unless  his  con- 
been  a  bullet  in  the  pistol  ?  Those  duct  has  been  such  prior  to  the  attack 
who  hold  such  doctrine  must  require  upon  him  as  will  deprive  him  of  the 
that  a  man  so  attacked  must,  before  privilege  of  setting  up  a  defence  of  this 
he  strike  the  assailant,  stop  and  ascer^  nature. 

tain  how  the  pistol  was  loaded,  —  a  '*It  has,  however,  been  suggested  by 

doctrine  which  would  entirely   take  the  defendant's  counsel,  that  even  if 

away  the  right  of  self-defence.    And  his  life  had  not  been  in  danger,  or  no 

when  it  is  considered  that  the  jury  great  bodily  harm,  but  only  disgrace 

who  try  the  cause,  and  not  the  party  were  intended  by  the  deceased,  there 

killing,  are  to  judge  of  the  reasonable  are  certain  principles  of  honor  and 

grounds  of  his  apprehension,  no  dan-  natural  right,  by  which  the  killing 

ger  can  be  supposed  to  flow  from  this  may  be  justified.     These  are  princi- 

principle."  pies  which  you  as  jurors,  and  I  as  a 

In  another  part  of  the  charge,  it  is  judge,  cannot  recognize.     The  laws 

said :  ''  I  doubt  whether  self-defence  which  we  are  sworn  to  administer  are 

could  in  any  case  be  set  up  where  the  not  founded  upon  them.    Let  those 

killing  happened  in  consequence  of  an  who  choose  such  principles  for  their 

assault  only,  unless  the  assault  be  made  guidance,  erect  a  court  for  the  trial 
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were   among  the  chief  points  for  them  to  consider  in  deter- 
mining whether  the   danger  to  the  defendant  was  apparent 

of  points  and  principles   of  honor  ;  or  to  **  commit  any  felonj   upon  bis 

but  let  the  courts  of  law  adhere  to  person,"  the  former  may  take  the  la^ 

those  principles  which  are  laid  down  ter's  life,  no  matter  how  unfoniided  is 

in  the  books,  and  whose  wisdom  ages  the  suspicion,  or  how  abundant  are  the 

of  experience  have  sanctioned.      I,  opportunities  of  arresting  the  appre- 

therefore,  declare  it  to  you  as  the  law  hended  felon  by  a  less  bloody  process. 

of  the  land,  that  unless  the  defendant  It  was  in  fact  to    this    proposition, 

has  satisfactorily  proved  to  you,  that  which  was  stated  independentlj,  that 

no  means  of  saving  his  life  or  his  per-  the  attention  of  the  jury  was  partica- 

son  from  the  great  bodily  harm  which  larly  called,  from  the  very  fact  of  the 

was  apparently  intended  by  the  de-  struggle  of  the  juiige  to  reconcile  it 

ceased  against  him,  except  killing  his  with  the  current  of  authority.     That 

adversary,  were  in  hi^i  power,  he  has  it  was  the  clause  on  which  the  jury 

been  guilty  of  manslaughter,  notwith-  hung  their  verdict,  cannot  now  be  asr 

standiikg  you  may  believe  that  the  case  serted ;  but  that  it  has  been  quoted 

does  not  present  the  least  evidence  of  before  and  since  to  justify  those  cases 

malice  or  premeditated  design  to  kill  in  which  personal  violence  has  been 

the  deceased.  used,  either  to  arrest  or  to  punish  sus- 

"  If  a  man  for  the  purpose  of  bring-  pected  crime,  is  a  fact  with  which 
ing  another  into  a  qusjrel  provokes  those  acquainted  with  criminal  triaU 
him,  so  that  an  affray  b  commenced,  cannot  but  be  familiar, 
and  the  person  causing  the  quarrel  is  2.  As  has  been  already  observed, 
overmatched,  and  to  save  himself  from  the  evidence  was  that  Self  ridge  had 
apparent  danger  kill  his  adversary,  he  not  only  posted  the  father  of  young 
will  be  guilty  of  manslaughter,  if  not  Austin,  in  language  singularly  insult- 
murder,  because  the  necessity,  being  of  ing,  but  had  sought  to  bring  ihe  quar- 
his  own  creating,  shall  not  operate  in  rel  to  a  settlement  by  arms.  No  fact 
his  excuse.  in  the  case  was  less  contested  tiian 

"You  are  therefore  to  inquire  wheth-  this;  and  under  the  circumstances 
er  this  assault  upon  the  defendant  by  the  jury  should  have  been  told  that 
the  deceased  was  or  was  not  by  the  an  attack  provoked  by  the  defendant 
procurement  of  the  defendant ;  if  it  could  not  be  set  up  by  him  in  self- 
were,  he  cannot  avail  himself  of  the  defence.  It  made  no  difference  that 
defence  now  set  up  by  him."  the  son,  in  the  quarrel,  represented 

On  this  charge  the  following  criti-  the  father.     Selfridge,  in  his  card,  be- 

cisms  may  now  (1875)  be  repeated :  —  stowed  language  on  the  father  which 

1.  By  the  law  stated  in  the  third  he  knew  would  be  equally  humiliating 
paragraph,  a  person  suspecting  that  a  to  the  son.  And  the  pistol  carried  by 
larceny  on  the  person  is  about  to  be  Selfridge  was  intended,  as  the  evi- 
committed  by  an  assailant  would  be  dence  showed,  not  for  the  father 
justified  in  killing  the  assailant  to  only,  but  for  the  son,  if  he  should  be 
prevent  it.  And  what  is  more,  the  disposed  to  resent  his  father's  wrongs, 
position  goes  the  broad  length  of  say-  8.  One  other  feature  in  the  chai^ge, 
ing  that  when  there  is  '*  reasonable  which  it  would  be  improper  here  to  in- 
ground  ''  for  one  man  to  suspect  an-  troduce  without  dissent,  is  that  which 
other  of  an  intent "  to  destroy  his  life,*'  assumes  the  fact  that  "great  bodily 
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And  the  present  tendency  of  the  Massachusetts  supreme  court 

is  to  return,  though  with  the  reservation  that  the  impression 

harm  was  apparently  intended  by  the  at  the  door  of  his  shop,  on  the  north 
deceased  against  the  defendant.''  The  side  of  State  Street,  between  Wilson's 
assumption  of  such  a  matter  of  fact  Lane  and  Exchange  Lane,  and  saw  the 
should  never  be  made  in  such  a  way  as  defendant  standing  on  the  pavement 
to  lead  to  the  belief  that  it  is  a  matter  when  young  Mr.  Austin  was  approach- 
o£  law.  How  far  the  assumption  was  ing,  and  that  the  defendant,  when  the 
justified  in  the  present  case  will  be  deceased  was  at  arm's-length,  took 
seen  by  the  following  summary  of  the  deliberate  aim  at  him  and  fired ;  after 
evidence :  The  deceased,  Charles  which  the  deceased  aimed  several 
Austin,  was  a  student  in  Harvard  strokes  at  him,  and  fell.  Edward 
University,  about  eighteen  years  of  Horn  testified  that,  as  he  was  pass- 
age, "  tall,  but  not  stout,  and  not  called  ing  by,  he  heard  a  loud  talking,  and 
strong,"  and  the  son  of  a  gentleman  looking  round  he  saw  Selfridge  with 
who  had  been  for  some  time,  as  ap-  a  pistol  in  his  hand,  heard  the  pistol 
peared  in  evidence,  an  active  politician  immediately  fired,  and  then  saw  the 
in  the  democratic  ranks.  The  defend-  deceased  aim  one  or  two  convulsive 
ant  was  a  member  of  the  Suffolk  bar,  blows  at  the  defendant  and  fall.  Ich- 
a  man  somewhat  advanced  in  his  pro-  abod  Frost  testified  substantially  to 
fession,  conspicuous  himself  as  a  feder-  the  same  facts.  On  the  part  of  the 
alist,  and  distinguished,  it  was  said,  defendant  it  was  shown  that  the  de- 
no  less  for  the  urbanity  of  his  manners  ceased,  Charles  Austin,  usually  car- 
than  the  excellence  of  his  attainments,  ried  a  rattan,  but  that  morning  had 
A  quarrel  had  arisen  between  the  de-  procured  a  larger  stick  ;  and  a  series 
fendant  and  the  father  of  the  deceased,  of  witnesses  were  produced  to  show 
on  the  subject  of  a  political  celebra-  a  state  of  facts  different  from  that 
tion  of  the  Fourth  of  July;  and  so  proved  by  the  commonwealth's  evi- 
great  was  the  party  heat  of  the  times,  dence.  John  Bailey  testified  that 
that  it  seemed  advisable  to  the  defend-  Charles  Austin  had  been  standing  in 
ant  and  his  friends,  and  appeared  front  of  his  shop  that  morning,  in  con- 
quite  natural  to  the  jury,  that  the  dis-  versation  with  a  fellow-student ;  that 
pute  should  be  settled  by  stress  of  shortly  after  Selfiidge  approached ; 
arms.  Mr.  Selfridge  was  informed,  it  that  Austin  then,  lifting  his  cane, 
was  said,  by  a  friend  on  the  morning  with  thd  heavy  end  in  his  hand, 
of  the  homicide,  that  he  was  to  be  at-  moved  towards  Selfridge,  and  that  he 
tacked;  and  he  stated  to  another,  a  raised  the  cane  as  if  to  strike,  and 
few  minutes  before  the  meeting,  that  while  it  was  in  the  act  of  descending 
he  understood  Mr.  Austin,  the  father  the  pistol  was  fired.  Zadoc  French 
of  the  deceased,  had  procured  some  swore  to  the  same  effect.  Richard 
one  to  bully  him,  though  it  is  difficult  Edwards  saw  Selfridge  with  the  pistol 
to  see  why  such  a  declaration,  not  part  extended  ;  saw  Austin  aim  a  blow  at 
of  the  res  gesta,  but  evidently  set  up  him,  and  heard  the  pistol  discharged, 
for  the  purpose  of  contingent  justifi-  though  not  unUl  the  blow  had  fallen. 
cation,  should  have  been  admitted.  Horatio  Bars  could  not  say  who  struck 
Much  variance  of  testimony  existed  the  first  blow.  Lewis  Glover  swore 
on  the  subject  of  the  conflict.  John  distinctly  that  Austin  had  struck  at 
M.  Lane  testified  that  he  was  standing  Selfridge  before  the  pistol  was  fired. 
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must  be  reasonable,  to  the  subjectiye  tests  established  in  Self- 
ridge's  case.     Thus  under  the  statutes  authorizing  the  defendant 

It  was  shown  in  addition,  that  the  day  pistol  for  the  encoanter,  were  to  be 
before,  SelCridge  had  posted  the  father  believed,  —  and  the  commonwealth's 
of  the  deceased  as  **  a  coward,  liar,  and  witnesses  alone  conld  have  been  heard 
a  scoundrel;  "  and  that  the  latter  said  on  an  application  to  hold  to  bail,  and 
that  "  he  considered  it  derogatory  to  before  the  grand  jury,  —  the  case 
enter  into  a  newspaper  controversj  would  haye  been  one,  taking  the  pre- 
with  one  T.  O.  Selfridge,"  &c.  It  vious  posting  into  consideration,  of 
was  shown  also  that  the  deceased  had  murder.  But  it  is  strange  to  see, 
mentioned  to  a  college  friend,  that  so  from  the  defendant's  own  case,  how 
long  as  he  remained  connected  with  anything  lower  than  mansUuighter 
the  college,  he  could  not,  consistently  could  be  extracted.  He  had  not  re- 
with  that  connection,  take  any  notice  treated  to  the  wall,  for  he  had  fired 
of  the  publication  of  that  morning ;  instantaneously,  at  the  first  encounter, 
but  after  he  left  college,  neither  T.  O.  and  it  cannot  be  said  that  a  man  of 
Selfridge  nor  any  one  else  should  as-  thirty,  armed  with  a  pistol,  can  be 
perse  his  father  or  any  of  his  connec-  reduced  to  desperate  danger  by  the 
tions,  with  impunity.  On  the  other  onset  of  another  of  eighteen,  with  a 
hand,  it  was  shown  that  the  deceased  cane  in  his  hand,  of  which  he  was 
was  accustomed  to  carry  a  stick  of  the  holding  the  heayy  butt  end,  in  a  street 
same  size  wheneyer  he  walked  in  from  in  which  there  were  a  dozen  specta- 
Cambridge  ;  and  that,  while  he  had  tors.  The  whole  case  showed  an  in- 
passed  the  morning  in  such  a  way  as  tentkm,  on  the  part  of  Selfridge,  to 
to  make  the  idea  of  a  preconcerted  at-  shoot  down  any  one  who  should  meet 
tack  absurd,  his  father,  when  called  to  him  ;  but  it  is  difiicult  to  collect,  from 
the  stand,  expressly  swore  that  so  far  the  conduct  of  Charles  Austin,  that 
from  haying  schemed,  either  for  him-  there  was  any  settled  purpose  of  re- 
telf  or  his  son,  a  collision  with  the  de-  yenge  on  his  mind,  or  any  othor  feel- 
fendant,  the  thing  was  farthest  from  ing  than  that  which  would  natnraUy 
his  mind,  and,  to  use  his  strong  Ian-  occupy  the  breast  of  a  young  man  of 
guage,  **  I  appeal  to  God,  he  would  eighteen,  who  had  just  seen  his  father 
have  passed  me  as  safely  as  he  stands  posted  as  a  scoundrel, 
at  this  bar."  The  defence,  shadowed  out,  rather 
Such  were  the  facts  upon  which  than  expressly  delineated,  by  Mr.  Dex- 
the  aboye  charge  was  giyen,  and  on  ter,  in  a  speech  of  consummate  ability, 
which  the  jury  thought  proper  to  ac-  was  the  same  as  that  presented  by  Mr. 
quit  the  defendant  of  manslaughter  to  Selfridge,  in  a  statement  subsequently 
which  the  bill  of  indictment  was  lim-  published :  '*  The  honor  of  a  gentle- 
ited,  he  haying  previously  been  admit-  man  should  be  as  sacred  as  the  yirtue 
ted  to  two  thousand  dollars  bail  by  the  of  a  woman ;  but  the  female  is  au- 
supreme  judicial  court.  That  the  thorized  to  take  his  life,  who  would 
whole  case — bill,  bail,  and  yerdict  —  violate  her  honor.  Why  is  not  a  man 
exhibits  a  singularly  loose  estimate  of  bound  to  maintain  his  honor  at  the 
the  value  of  human  life  must  be  ad-  same  hazard  ?  " 
mitted.  If  the  commonwealth's  wit-  That  Selfridge's  trial  was  made  a 
nesses,  by  whom  it  was  shown  that  the  political  issue  appears  from  a  contem- 
defendant  had  previously  prepared  a  poraneous  letter  from  Mr.  Cunningham 
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to  be  examined  in  his  own  behalf,  when  the  defendant  has  intro- 
duced evidence  tending  to  show  that,  at  the  time  he  struck  the 
blow,  he  had  reasonable  cause  to  apprehend  an  attack  upon  and 
serious  bodily  harm  to  himself  from  the  man  he  killed,  he  is 
now  allowed  to  testify  that  at  that  time  he  did  in  fact  appre- 
hend such  an  attack.^ 

§  510.  Judge  Thurman,  in  a  capital  case  in  Ohio,  in  1852,^ 
says:  '^Whether  a  person  assaulted  is  or  is  not  bound  to  quit 
the  combat,  if  he  can  safely  do  so,  before  taking  life,  it  will  not 
be  denied  that  in  order  to  justify  the  homicide,  he  must,  at  least, 
Jiave  reasonably  apprehended  the  loss  of  his  own  life,  or  great 
bodily  harm,  to  preyent  which,  and  under  a  real,  or  at  least  sup- 

to  Mr.  Adams  (Cunning.  Cor.  70),  in  But  this  is  not  the  true  aspect  of  the 
which  he  says :  "  I  happened  to  be  at  case.  The  proposition  upon  which 
the  first  court  at  Worcester  which  this  defence  must  rest,  and  which  was 
was  holden  after  the  acquittal  of  Mr.  in  fact  submitted  to  the  jury,  consisted 
Selfridge.  There  I  was  told  by  Mr.  of  two  branches :  one  the  reasonable 
Speaker  Begden  and  others  that  I  cause,  the  other  the  actual'  apprehen- 
was  accused  of  having  apostatized  sion  or  thought  of  the  defendant^  and 
from  Federalism.  I  informed  them,  his  purpose  or  intent  Both  must  ex- 
that  if  the  expression  of  my  firm  con-  ist  or  neither  will  ayul.  In  determin- 
yiction  that  Selfridge  had  been  guilty  ing  whether  the  evidence  of  an  actual 
of  murder,  and  ought  to  have  been  apprehension  of  bodily  Harm  is  admis- 
hanged,  was  the  sole  ground  of  the  sible,  the  court  cannot  be  govemed  by 
accusation,  and  that  if  that  was  enough  its  own  conclusions  firom  the  testimony 
to  constitute  a  secession  from  Federal-  as  to  the  sufficiency  of  the  proof  of 
ism,  I  wished  to  be  considered  as  se-  reasonable  cause;  but  if  there  is  any 
ceding.  But  I  was  not  ejected.  The  testimony  which,  if  believed,  would 
great  political  parties  in  the  state,  warrant  the  jury  in  finding  that  there 
arranged  under  their  respective  stand-  was  such  reasonable  cause,  though  it 
ards  on  the  simple  question  of  the  comes  from  the  defendant  alone,  and 
guilt  or  innocence  of  an  individual  is  in  conflict  with  all  the.other  evidence 
under  a  criminal  accusation,  was  a  cu-  in  the  case,  it  is  sufficient  to  entitle  the 
nous  spectacle."  As  to  partisan  char^  defendant  to  testify,  in  support  of  the 
acter  of  court,  see  Memoirs  of  J.  Q.  other  branch  of  the  proposition,  that 
Adams,  IV.  422.  he  did  in  fact  act  under  such  an  appro- 
^  Com.  V.  Woodward,  102  Mass.  159.  hension.  The  court  will,  of  course,  as 
**  The  argument  of  the  counsel  for  it  did  in  the  present  case,  instruct  the 
the  commonwealth,"  said  Wells,  J.,  jury  that  both  branches  of  the  prop- 
'^  proceeds  upon  the  supposition  that  osition  are  essential  to  the  justifica- 
this  was  an  offer  to  prove  the  defend-  tion.  As  there  was  some  testimony 
aot's  actual  apprehension  of  a  blow  to  show  reasonable  cause,  the  evidence 
from  the  deceased  as  a  distinct,  sepa-  offered  to  show  an  actual  apprehension 
rale,  and  independent  proposition,  in-  should  have  been  admitted."  See  in- 
stead of  proving  that  he  had  reasonable  fi:*a.  f  625. 

grounds  to  apprehend  such**  blow.  2  Stewart  v.  State,  1  Ohio  St.  66. 
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posed  necessity,  the  fatal  blow  must  be  given."  But  "  reason- 
ably "  by  what  standard,  and  "  supposed  "  by  whom  ?  That  the 
defendant  was  the  person  thus  taken  as  a  standard  appears  from 
a  succeeding  passage  in  which  Judge  Thurman,  when  inquiring 
whether  there  was  such  a  bond  fide  supposition  by  the  defendant, 
says,  "  We  find  no  evidence  tending  to  prove  that  Stewart  (the 
defendant),  when  he  saw  Dotey  (the  deceased),  was  in  danger  of 
loss  of  life  or  limb,  or  of  great  bodily  harm,  or  that  he  appre- 
hended such  danger."  It  is  clear,  therefore,  that  **  reasonably  " 
is  used  by  Judge  Thurman  in  antithesis  to  **  negligently."  If 
the  defendant  ^'  reasonably,"  u  e*  in  due  exercise  of  his  reason, 
believed  himself  in  danger,  this  is  a  defence. 

§  511.  Michigan.  —  In  Michigan  we  occasionally  notice  the 
same  ambiguities  of  expression  which  are  met  with  in  other 
states.  But  the  test  which  is  here  defended  was  adopted  in  an 
ably  argued  opinion  of  the  supreme  court  delivered  in  1860.^ 
"  Were  a  man  charged  with  crime,"  says  Campbell,  J.,  **  to  be 
held  to  a  knowledge  of  all  facts  precisely  as  they  are^  there  could 
be  few  cases  in  which  the  most  innocent  intention  or  honest  zeal 
could  justify  or  excuse  homicide.  The  jury,  by  a  careful  sifting 
of  witnesses  on  both  sides,  in  cold  blood,  and  aided  by  the  com- 
ments of  court  and  counsel,  may  arrive  at  a  tolerably  just  conclu- 
sion on  the  circumstances  of  an  assault.  But  the  prisoner  who  is 
to  justify  himself  can  hardly  be  expected  to  be  entirely  cool  in  a 
deadly  afiEray,  or  in  all  cases  to  have  great  courage  or  large  intel- 
lect ;  and  cannot  well  see  the  true  meaning  of  all  that  occurs  at 
the  time ;  while  he  can  know  nothing  whatever  concerning  what 
has  occurred  elsewhere,  or  concerning  the  designs  of  his  assail- 
ants, any  more  than  can  be  inferred  from  appearances.  And  the 
law,  while  it  will  not  generally  excuse  mistakes  of  law  (because 
every  man  is  bound  to  know  that),  does  not  hold  men  responsible 
for  a  knowledge  of  facts,  unless  tiieir  ignorance  arises  from  &ult 
or  negligence." 

§  512.  In  another  case  in  Michigan,  decided  by  the  supreme 
court  in  1872,^  the  evidence  was  that  the  prisoner  and  the  deceased 
had  an  altercation  about  the  alleged  ill-treatment  by  the  prisoner 
of  a  boy,  at  the  supper  table  of  the  prisoner,  and  the  deceased,  who 
was  a  farmer,  and  for  whom  the  prisoner  had  been  working.    The 

^  Pond  V.  State,  S  Mioh.  S14.    See        >  Hurd  v  People,  25  Mich.  405. 
infra,  §  681. 
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prisoner,  it  appeared,  had  been  previoasly  injured  by  an  accident, 
and  was  nervously  unstrung.  Tlie  deceased  was  much  the  larger 
and  apparently  the  stronger  man.  At  the  beginning  of  the  al- 
tercation, the  deceased  seized  the  prisoner  by  the  lapels  of  the 
coat  and  shook  him  several  times,  and  threw  him  on  the  ground ; 
**and  the  prisoner  thereupon  went  into  his  house  and  loaded  his 
pistol,  and  a  few  minutes  afterwards  came  out  to  where  the  de- 
ceased was  at  work  and  requested  him  to  come  into  the  house  and 
ask  the  women  folks  whether  he  had  abused  the  boy ;  and  the 
deceased  threw  down  his  work  and  ran  after  the  prisoner  in  a 
threatening  manner,  but  without  any  weapon  in  his  hands,  and 
pursued  the  prisoner  into  his  house,  although  the  prisoner  at  the 
threshold  commanded  him  not  to  enter ;  and  continued  the  pur- 
suit, until  the  prisoner  had  run  into  a  room  from  which  there  was 
no  ^ress,  whereupon  he  turned  and  shot  the  deceased,  then  but 
four  or  five  feet  from  him ;  and  the  deceased  still  advancing,  he 
shot  him  a  second  time ;  of  which  wounds  the  deceased  died."  It 
was  ruled  by  the  supreme  court,  that  this  was  not  murder  in 
either  degree,  but  was  a  case  of  excusable  homicide  or  manslaugh- 
ter ;  ezctisable  homicide^  if  the  jury  were  satisfied  that  the  de- 
fendant being  in  his  own  house,  honestly  believed  from  Hubbard's 
actions  and  manner,  and  what  had  already  taken  place,  that  it 
was  necessary  to  shoot  the  assailant  to  save  his  own  life,  or  to 
protect  himself  from  danger  of  great  bodily  harm  ;  maiulatigJUer^ 
if  he  did  not  so  believe,  but  committed  ilie  act  under  a  less  de- 
gree of  fear,  and  the  excitement  and  confusion  caused  by  the 
first  assault,  coupled  with  the  then  threatened  repetition  of  the 
attack,  and  that  but  for  these,  he  would  not  have  fired  the  fatal 
shot.  *^  The  provocation,"  said  the  supreme  court,  '*'  may  not 
have  been  sufficient,  it  is  true,  to  excuse  the  act,  or  entirely  take 
away  its  criminality ;  that  depends  upon  the  question  whether, 
as  already  stated,  the  acts  of  Hubbard  and  the  circumstances  as 
they  appeared  to  Hurd^  under  the  excitement^  haste^  and  eo^fueion 
of  the  moment^  rendered  it  neeeeeary^  in  his  opinion^  for  the  pro- 
tection of  his  life^  or  to  avoid  grievous  or  dangerous  bodily  harm. 
The  &ct  that  he  armed  himself  before  going  out  the  second  time, 
when  taken  in  connection  with  what  preceded  and  what  followed, 
cannot  be  considered  as  tending  to  show  malice,  however  strong 
may  be  its  tendency  to  establish  a  case  of  manslaughter.  His  con- 
duct showed  that  he  was  anxious  to  have  the  matter  of  the  diffi- 
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culty  with  the  boy,  which  had  ao  excited  Hubbard,  fully  explained 
to  him ;  and,  for  that  purpose,  wished  him  to  inquire  of  the 
women.  His  arming  himself  before  he  went  to  invite  him  to 
come  and  hear  the  explanation  would  seem  to  have  been  only  to 
protect  himself  against  the  rashness  which  he  had  reason  to  ap- 
prehend from  Hubbard ;  and,  upon  the  evidence,  there  is  no  room 
for  doubt  that  had  Hubbard  come  in  quietly  and  listened  to  the 
explanation,  the  difficulty  would  have  been  amicably  settled." 
And  on  the  ground  that  the  defendant  honestly  believed  himself  in 
danger,  this  belief  being  induced  by  the  deceased^s  misconduct, 
the  case  was  held,  supposing  there  was  no  n^ligenoe  on  the  de- 
fendant's part,  one  of  self-defence.^ 

The  question,  it  must  be  noticed,  came  up  on  the  refusal  of 
the  court  trying  a  homicide  case  to  admit  evidence  of  the  high 
temper  and  quarrelsome  disposition  of  the  deceased.  **•  This, 
we  are  satisfied,"  such  is  the  opinion  of  the  supreme  court  in 
reversing  this  ruling,  ^^  was  a  serious  error,  directly  affecting  the 
question  of  the  defendant's  guilt ;  and  if  the  defendant  when 
threatened  with  immediate  attack  by  an  assailant  is  authorized 
to  act,  and  his  actions  are  to  be  judged  from  the  circumstances  as 
they  appeared  to  him  at  the  time,  as  held  by  this  court  in  Pond 
V.  The  People,  8  Mich.  150,  as  admitted  by  the  Court  in  his 
charge  (a  principle  of  natural  justice  —  which  must  never  be 
overlooked  in  such  cases),  then  it  necessarily  follows  that  the  evi- 
dence offered  was  admissible,  since  the  knowledge  or  belief  of 
the  prisoner  that  the  person  threatening  him  with  an  immediate 
personal  attack  is  a  man  of  high  temper  and  quarrelsome  dispo- 
sition, is  a  most  important  circumsfcance,  from  which  he  is  to  es- 
timate the  probability  and  the  character  of  the  attack,  and  what 
course  of  conduct  he  has  reason  to  expect  from  the  assailant,  as 
well  as  the  means  which,  at  the  moment,  he  may  deem  necessary 
to  guard  himself  from  the  threatened  danger.  This  must,  in  the 
nature  of  the  case,  be  so  with  any  man  placed  in  the  situation 
the  defendant  occupied  at  the  moment  of  the  shooting."  ^ 

§  513.  New  York.  —  In  New  York  the  opinion  of  Judge  Bron- 
son  in  Shorter's  case,  atf  already  cited,  has  been  frequently  re- 
ferred to,  in  succeeding  trials,  as  properly  expounding  the  law. 
At  the  same  time,  in  Lamb's  case,  in  1866,  the  judge  trying  the 

1  See  infra,  §  621.  >  Hurd  v.  People,  25  Mich.  S40  ; 

infra,  §  621. 
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case  charged  the  jury  as  follows :  *^A  man  is  not  bound,  if  his  life 
is  in  imminent  peril  or  danger,  to  wait  until  he  receives  a  fatal 
wound,  or  has  some  great  bodily  injury  inflicted  on  him.  If  ht 
think  his  life  is  in  imminent  perils  he  has  a  right  to  act  upon  that 
thought  and  take  life ;  but  if  he  does  it,  it  is  at  the  risk  of  a  jury 
saying,  when  all  the  facts  are  developed  before  them,  whether  he 
tDoejtutified  informing  that  opinion  or  not.  If  you  are  satisfied 
from  the  evidence  that  the  circumstances  did  not  warrant  the 
conclusion  that  he  arriyed  at,  and  that  he  took  life,  it  is  no  justi- 
fication, and  you  have  a  right  to  convict.  It  is  not  his  impres- 
sions alone,  but  the  question  is,  whether  those  impressions  at  the 
time  he  formed  them  were  correct.  If  they  were  correct,  it  is  a 
protection ;  if  they  were  incorrect,  then  it  affords  him  no  immu- 
nity or  protection.'*  This  is  certainly  very  loosely  put ;  and  we 
can  only  reconcile  the  last  statement  with  the  first  three  by  sup- 
posing that  ^*  correct,"  in  the  last  sense,  is  to  be  understood  as 
^*  correct  according  to  the  defendant's  own  opportunities  of  judg- 
ing." But  however  this  may  be,  we  learn,  on  eYamining  the  opin- 
ions of  the  appellate  judges,  that  the  charge  was,  in  the  opinion 
of  Davies,  C.  J.,  Smith,  J.,  and  Morgan,  J.,  not  erroneous, 
when  taken  as  a  whole ;  and  that  Smith,  J.,  and  Morgan,  J., 
were  of  opinion  that  there  were  no  facts  proved  to  which  a  charge 
on  the  law  of  self-defence  was  applicable,  and  hence  that  it  was 
not,  if  erroneous,  calculated  to  prejudice  the  defendant.^  « 

§  514.  Tennessee.  —  In  Tennessee  the  question  was  first  mooted 
in  Grainger's  case,  decided  by  the  supreme  court  of  that  state 
in  1880.^  The  defendant  had  been  convicted  of  the  murder 
of  a  man  named  Broach,  and  a  bill  of  exceptions  taken  to  the 
supreme  court.  The  facts,  so  far  as  the  report  teUs  us,  showed 
that  Grainger  was  riding  home  on  horseback  when  he  met  Hen- 
son,  who  was  on  foot,  whom  he  invited  to  mount  and  ride  be- 
hind him,  which  Henson  did.  Broach,  the  deceased,  afterwards 
overtook  them,  riding  rapidly,  and  after  calling  Grainger  a  liar, 
**  struck  him  a  violent  blow  on  the  breast.  Grainger  turned  his 
horse  suddenly  away,  and  rode  a  short  distance  apart  from 
Broach,  saying  to  Henson :  *  Take  notice,  I  will  make  him  pay 
for  it.'  The  quarrel  and  ill  language  continued  for  about  five 
eighths  of  a  mile  further,  when  they  came  to  the  comer  of 

1'  People  t;.  Lamb,  41 N.  T.  646;  and        *  Grainger  v.  State,  8  Yerger,  459. 
see  Temple  v.  People,  4  Lans.  (N  Y.)    See  infra,  §  61S. 
119 ;  and  snpra,  §  518.  421 
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Rainey's  fence,  about  forty  yards  from  the  house.  Grainger 
threw  his  leg  oyer  his  horse's  neck  and  lighted  on  the  ground, 
turned  his  horse  to  the  fence,  when  Henson  also  alighted.  At 
this  moment  Broach  also  alighted  from  his  horse ;.Grahig<» 
threw  his  bridle  over  a  rail,  crossed  the  fence  and  walked  to- 
wards the  house,  saying  to  Henson :  ^  Tou  are  in  cahoot  with 
Broach.'  Henson  said  he  had  nothing  against  Grainger,  who 
replied :  *  I  don't  know  that  you  have.'  Hie  house  stood  some 
ten  yards  inside  of  the  line  of  fence,  and  forty  yards  in  advance 
of  where  the  parties  alighted.  Grainger  walked  inside  ;  Broach 
and  Henson  outside.  Opposite  the  house  there  was  a  gap. 
Rainey,  his  wife,  and  two  other  women  were  awakened  out  of 
their  sleep  by  the  violent  quarrelling.  The  first  Rainey  heard 
^  the  defendant  crying,  Rainey,  Rainey.  -like  one  afraid  and 
calling  for  help.  The  women  got  up  and  looked  through  a  crack 
of  the  cabin ;  Grainger  was  standing  two  or  three  yards  from 
the  wall.  Broach  advancing  upon  him,  having  passed  through  the  ^ 
gap.  Grainger  said  to  him :  *  I  will  shoot  you  it  you  follow  me.' 
Broach  replied :  *  I  am  not  afraid  of  your  shooting ;  damn  you, 
you  would  not  shoot  a  cat ;  shoot  I '  Defendant  said  :  *  I  have 
a  mind  to  shoot  you.'  Broach  said:  ^Here  I  stand,'shoot ! ' 
Defendant  fired  and  killed  Broach.  Broach  was  eighte^i  or 
twenty  feet  from  Grainger  when  the  gun  was  fired." 

The  epinion  of  the  supreme  court  was  given  by  Catron,  C.  J., 
afterwards  a  judge  of  {he  supreme  court  of  the  United  States : 
^^  The  bill  of  exceptions  shows  that  much  stress,  on  the  trial,  was 
laid  upon  the  blow  given  by  Broach  to  Grainger,  to  reduce  the 
killing  to  manslaughter ;  that  Grainger's  passions  had  not  cooled. 
He  never  had  any  passion  ;  he  was  much  alarmed,  and  with  good 
cause.  A  man  was  on  his  horse  behind  him ;  he  could  not  get 
away.  Henson  proves  he  did  not  pretend  to  prevent  Broach  from 
whipping  Grainger,  who  believed,  and  most  probably,  rightfully, 
that  Henson  was  in  ^cahoot'  with  Broach.  It  was  Henson's 
duty  to  have  protected  Grrainger,  or  got  off  from  behind  him, 
and  left  him  free  to  escape  from  Broach. 

^*  Grainger  used  all  the  means  in  his  power  to  escape  from  an 
overbearing  bully.  He  was  shuddering  with  fear,  and  his  last 
hope  of  protection  was  defeated  when  Rainey's  door  continued 
closed  against  him,  and  Rainey  did  not  come  to  his  relief.  He 
shot  only  to  protect  his  person  from  threatened  violence,  and 
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that  great.  It  was  certain.  Henson  sat  quietly  on  the  fence ;  the 
women  and  Bainey  did  not  open  the  door;  they  were,  no  doubt, 
afraid  of  Broach,  who  displayed  the  traits  of  a  reckless  bully, 
and  would  have  attacked  Grainger  the  moment  he  reached  him, 
as  well  in  the  house  as  out  of  it.  It  behooved  Rainey  not  to 
permit  the  attack  in  a  cabin  amongst  women  and  children,  in 
the  dark.  He  did  right  not  to  open  the  door.  From  Henson 
no  assistance  could  be  hoped ;  the  women  saw  him  quietly  sit- 
ting on  the  fence,  which,  when  Broach  crossed,  he  helped  him- 
self over  by  putting  his  hand  on  the  shoulder  of  Henson.  These 
are  the  facts  as  presented  by  the  record  before  us. 

*^  Was  there  malice  prepense  in  this  case  of  homicide,  so  as  to 
exclude  the  benefit  of  clergy,  within  the  .23  Henry  8,  ch.  1  ? 
Did  Grainger  display  a  cold,  deliberate,  and  wicked  conduct  ?  A 
heart  lost  to  all  social  order  and  fatally  bent  on  mischief  ?  It 
cannot  be  believed.  He  behaved  like  a  timid,  cowardly  man, 
was  much  alarmed,  in  imminent  danger  of  a  violent  and  instant 
assault  and  battery,  and  was  cut  off  from  the  chances  of  prob- 
able assistance.  That  the  act  was  the  result  of  fear,  hardly  ad- 
mits of  doubt.  It  is  equally  certain  to  our  minds  that  Broach 
only  designed  to  commit  a  trespass  and  battery  upon  the  body 
of  Grainger,  without  intending  to  kill  him.  If  the  jury  had  he- 
lieved  that  Grainger  wcl$  in  danger  of  great  bodily  harm  from 
Broach,  or  thought  hirnself  ao,  tA^n  the  killing  would  have  been 
in  self-defence.  But  if  he  thought  Broach  intended  to  commit 
a  battery  upon  him^  less  violent^  to  prevent  which  he  killed 
Broach^  it  was  manslaughter.  1  Hawk.  P.  C.  ch.  28,  §  23 ;  1 
East  C.  L.  272.  The  judgment  will  be  reversed,  and  the  cause 
remanded  for  another  trial.'' 

The  conflict  of  opinion  as  to  the  authority  of  this  case  has 
been  produced  by  the  syllabus,  the  first  point  of  which  is :  "If 
a  man,  though  in  no  great  danger  of  serious  bodily  harm,  through 
fear,  alarm,  or  cowardice  kill  another  under  the  impression  that 
great  bodily  injury  is  about  to  be  inflicted  upon  him,  it  is  neither 
manslaughter  nor  murder,  but  self-defence."  It  is  not  a  matter 
of  surprise  that  a  statement  so  unqualified  should  have  encoun- 
tered, as  has  actually  been  the  case,  much  judicial  dissent,^  nor 

^  See  Teal  v.  State,  22  6a.   75;  People,  2  Comst.  198;    Gladden  v. 

State  v.  Shippey,  10  Minn.  228  ;  and  State,    12  Fia.  562.     In  the   latter 

other  cases  cited  in  Horr.  &  Thorn,  case  (1872),  Wescott,  J.,  said:  — 
Gas.  248  et  seq.;  and  see  Shorter  v,  423 
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that  the  court  to  which  it  was  attributed  should  have  subse- 
quently shrunk  from  its  adoption  as  a  permanent  rule  of  prac- 
tice.^ For  to  make  an  apparent  but  unreal  danger  a  good  ground 
for  taking  the  life  of  an  assailant,  the  defendsmt  must  not  only 
show  that  the  danger  was  apparently  imminent,  but  that  he,  in 
thinking  it  to  be  so,  was  guilty  of  no  negligence.  If,  as  has  been 
already  noticed,  I,  from  failure  to  exercise  due  diligence,  shoot  a 
supposed  assailant,  when,  if  I  had  exercised  such  diligence,  I 
would  have  seen  that  my  fears  were  visionary,  then  I  am  guilty 
of  manslaughter,  though  my  belief  as  to  the  reality  of  the  dan- 
ger was  sincere.  Now  whether  I  am  "  cowardly  "  or  not  makes 
no  difference  in  this  respect.  A  brave  man  may  shoot  another 
under  the  negligent  belief  of  unreal  danger,  and  in  so  doing  be 
guilty  of  manslaughter ;  while  a  coward  may  shoot  another  un- 
der a  non-negligent  belief  of  unreal  danger,  and  in  so  doing  be 
chargeable  only  with  excusable  homicide.  ^'  Cowardice "  has 
therefore  nothing  to  do  with  the  question,  so  far  as  its  juridical 
relations  are  concerned ;  nor  is  it  brought  forward  by  Judge 
Catron,  a  judge  of  eminent  good  sense,  as  in  any  way  qualify- 
ing the  principle  of  law  on  which  he  rests  the  decision.  ^^  If 
the  jury  had  believed,"  so  he  says,  **  that  Grainger  was  in  dan- 
ger of  great  bodily  harm  from  Broach,  or  thought  himself  so, 
then  the  killing  would  have  been  in  self-defence."  Of  course^ 
were  this  to  be  stated  with  legal  completeness,  n^ligence  on  the 
part  of  Grainger  would  be  negatived.  ^^  If  Grainger,"  so  the 
opinion  would  then  run,  **  believed,  without  any  n^ligence  on 

'  **  The  second  instruction  asked  and  tainly  yery  different.  In  Grainger  v. 
refused  was :  '  If  you  believe  from  the  State  the  court  say  :  '  Grainger  used 
CTidence  that  the  prisoner  killed  the  all  the  means  in  his  power  to  escape 
deceased  through  fear  or  cowardice,  or  from  an  overbearing  bully.  He  shot 
under  the  belief  that  great  bodily  harm  only  to  protect  himself  from  threat- 
is  about  to  be  done,  although  there  ened  violence,  and  that  great.  He  be- 
was  no  danger  to  his  life  or  great  bod-  haved  like  a  timid  and  cowardly  man, 
ily  harm,  it  will  be  a  justifiable  killing,  was  much  alarmed,  and  was  cut  off 
and  you  will  acquit.'  This  instruction  from  the  chances  of  probable  assist- 
is  based  upon  the  doctrine  enunciated  ance.'  Here,  at  the  time  of  the  killing, 
in  the  case  of  Grainger  v.  State,  5  Yer^  Gladden  was  on  horseback  sevend 
ger,  459,  and  is  in  effect  that  the  act  yards  off  with  a  gun  in  his  hand,  and 
is  justified  if  the  prisoner  killed  the  his  victim  without  any  like  weapon, 
deceased  under  the  belief  that  great  in  no  position  to  strike  or  even  to  de- 
bodily  harm  was  about  to  be  done,  al-  fend  himself." 

though  there  was  no  such  danger.  ^  See  State  o.  Rippy,  2  Head,  217 ; 

*<The  facts  in  these  cases  are  cer-  State  v,  Williams,  8  Helsk.  876. 

424 


^j 


CHAP.  ZY.]  SELF-DEFENCE.  [§  515. 

his  part,  that  he  was  attacked  and  in  imminent  danger  from 
Broach,  then  the  killing  of  Broach  would  have  been  in  self-de- 
fence.*' But  even  the  mere  outline  of  the  law,  as  given  by 
Judge  Catron,  does  not  yary  from  the  law  as  usually  presented 
in  the  text-books.  The  commotion  produced  by  Grainger's  case, 
therefore,  is  due,  not  to  the  decision  itself,  for  the  evidence 
showed  danger  not  only  apparent  but  real ;  nor  to  the  opinion 
of  Judge  Catron,  for  that  does  not  go  beyond  the  law  expressed 
by  many  other  eminent  judges  and  text  writers  ;  but  to  the  blunt 
and  unguarded  way  in  which  the  point  is  brought  out  by  the  re- 
porter. ^^  Cowards  are  at  liberty  to  shoot  any  persons  of  whom 
they  are  afraid ; "  such  seems  a  natural  paraphrase  of  the  first 
point  of  the  syllabus.     But  this  is  not  what  the  court  ruled.^ 

§  515.  In  a  still  later  case  in  the  same  court  we  have  the  fol- 
lowing :  *^  These  are,  doubtless,  extreme  cases ;  but  they  are 
used  to  show  that  the  *  avert  act '  spoken  of  is  a  question  de- 
pending upon  the  entire  circumstances  of  each  particular  case, 
and  also  to  illustrate  the  meaning  of  the  expression  that  *  the 
danger  must  be  imminent  at  the  moment.'  These  expressions 
must  be  imderstood  in  their  proper  sense,  and  as  applied  to  the 
facts  of  each  case ;  and  to  show  that  the  defendant's  fear  was 
honest  and  in  good  faith,  it  should  appear  that  the  circumstances 
were  such  as  would  naturally  create  this  apprehension  in  his 
mind,  not  that  he  was  in  actual  danger.  One  party  might  as- 
sail another  with  a  gun  or  pistol  in  such  a  manner  as  to  create 
an  honest  belief  in  the  mind  of  the  latter  that  his  life  was  in 
instant  peril,  and  yet  it  might,  in  reality,  afterwards  appear  that 

^  See  also  the  remarks  of  Ch.  J.  ont  his  justification,  all  these  things 

Nichol8on,of  Tennessee,  in  is 71.  Wil-  must  concnr.    It  is  not  enough  that 

Hams  V.  State,  8  Heisk.  876.    ''  That  defendant  honestly  beliered  that  his 

defendant  had  fears  of  the  deceased,  own  life  was  in  danger,  or  that  he 

and  had  good  reason  to  have  fears,  we  was  in  danger  of  great  bodily  harm 

think  the  proof  fully  establishes.  But  from  the  deceased,    at  some    future 

the  important  question  now  presents  time ;  hut  he  must  have  believed  that 

itself,  did  he  rpidly  entertain  the  fear  the    danger  was  real   at   the    time ; 

of  death  or  great  bodily  harm  at  the  that  it  was  apparent  and  imminent, 

time  he  4(^d  the  gun  and  did  the  kill-  There    must    have   been    words    or 

ing?  and  did  he  shoot  under  an  hon-  overt  acts  at  the  time  of  the  shooting 

est  and  well  founded  belief  that  it  was  clearly  indicative  of  a  present  purpose 

absolutely  necessary  for  him  to  kill  on  the  part  of  the  deceased,  to  take 

the  deceased  at  that  moment,  to  save  his  life  or  do  him  great  bodily  harm." 

himself  from  a  like  injury  ?    To  make  And  see  supra,  §  514. 
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the  gan  or  pistol  was  not  loaded,  and  the  attack  was  really 
feigned ;  bnt  if  this  was  not  known  to  the  party  assailed,  and 
the  circumstances  were  such  as  were  reasonably  calculated  to 
deceive  him,  his  defence  woidd  certainly  be  as  complete  as  if  die 
danger  had  been  real ;  and  in  this  sense  must  be  understood  the 
remark,  that  there  must  be  reasonable  ground  for  the  defendant's 
action. 

^*  Now,  it  is  very  apparent  that  in  all  cases  where  previous  ads 
of  hostility  and  threats  upon  the  part  of  the  deceased,  in  con- 
nection with  his  character,  and  the  &ctB  immediately  attending 
the  homicide,  may  establish  the  fact  that  the  defendant,  in  taking 
his  life,  acted  under  the  belief  that  his  own  life  was  in  peril,  the 
testimony  should  be  heard ;  otherwise,  the  true  attitude  of  the 
parties,  and  the  grounds  upon  which  the  defendant  acted,  and 
his  state  of  mind,  would  not  appear."  ^ 

§  616.  MUsauri.  —  In  Missouri  the  rule  has  been  thus  ex- 
pressed :  ^^  When  a  person  apprehends  that  some  one  is  about  to 
do  him  great  bodily  harm,  and  there  is  reasonable  ground  for 
believing  the  danger  imminent  that  such  design  will  be  accom- 
plished, he  may  safely  act  upon  appearances,  and  even  kill  the 
assailant,  if  that  be  necessary  to  avoid  the  apprehended  danger; 
and  the  killing  will  be  justifiable,  although  it  may  afterwards 
turn  out  that  the  appearances  were  fsdse,  and  there  was,  in  fact, 
neither  design  to  do  him  serious  injury,  nor  danger  that  it  would 
be  done.  He  mtut  decide  at  his  peril  upon' the  force  of  the  eir- 
cifmstances  in  which  he  is  placed,  for  that  is  a  matter  which  will 
be  subject  to  judicial  review.  But  he  will  not  act  at  his  peril  of 
making  that  guilt,  if  appearances  prove  false,  which  would  be 
innocence  had  they  proved  true."^  .... 

§  517.  In  Alahama,^  Ch.  J.  Dargan  thus  speaks :  ^^  But  the 
latter  part  of  the  second  charge  informed  the  jury,  that  unless 
the  prisoner  had  reasonable  ground  to  believe  that  the  necessity 
was  pressing,  then  he  was  not  justified.  It  is  true,  that  the 
necessity  which  exculpates  the  accused  from  guilt  need  not  be 
actual.  If  the  circumstances  be  such  as  to  induce  a  reasonable 
belief  that  such  necessity  exists,  the  law  wiU  acquit  the  slayer  of 
all  guilt;  but  if  there  is  no  reasonable  ground  for  believing  that 

^  McFarland,  J^  Sup.  Gt.  of  Tenn^  *  Wagner,  J.,  State  v.  Sloan,  47  Mo. 

Jackson  v.  State  reported  in  Horrig.  6(^4.-    See  supra,  §  516. 

&  Thorn.  Gas.  p.  482.  •  Olirer  v.  State,  17  Ala.  587. 
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-there  is  such  a  necessity,  then  the  law  cannot  acquit  him.  .Whar- 
ton's Crim.  Law,  210 ;  1  East  P.  C.  272 ;  State  v.  Scott,  4 
Ired.  415.  It  has  been  said,  that  if  a  man  kill  another  through 
fear,  alarm,  or  cowardice,  under  the  belief  that  great  bodily  harm 
is  intended  him,  it  is  neither  murder  nor  manslaughter,  although 
at  the  time  of  the  killing  he  was  in  no  danger  of  injury.  6 
ITerg.  459.  We  think  it  wholly  immaterial  to  inquire,  in  lay- 
ing down  the  principle  of  law,  whether  the  party  slaying  was  in 
a  state  of  fear  or  alarm  — whether  he  was  a  man  of  firmness  of 
character,  or  of  a  weak  or  cowardly  disposition.  The  question 
is,  whether  the  drcumstances  were  such  as  to  produce  a  reason- 
able belief  upon  his  mind  of  .a  pressing  necessity  to  take  the  life 
of  the  assailant.  If  they  were  not,  he  cannot  be  justified  by  law. 
It  may  be  said  that  the  belief  of  imminent  danger  will  exist  in 
the  minds  of  some,  from  circumstances  that  would  produce  no 
idea  or  belief  of  danger  in  the  mind  of  another.  This,  however, 
-will  not  alter  the  principle  of  law  applicable  to  both.  The  law 
requires  that  the  drcumstances  should  be  such  as  to  create  a 
reasonable  belief  of  impending  necessity.  The  circurMtances  are 
to  be  ascertained  by  the  jury^  and  they  may  consider  the  condi- 
tion as  weU  of  the  party  hilling  as-  that  of  the  party  slain ;  and 
if  they  find  the  circumstances  such  as  to  create  a  reasonable  be- 
lief in  the  mind  of  the  accused  that  his  danger  was  imminent, 
then  the  law  would  say  that  he  might  strike  in  his  own  defence. 
In  no  point  of  view  has  the  prisoner  been  injured  by  this  charge."  ^ 
§  517  a.  To  the  same  effect  may  be  cited  the  following  from 
Smith,  G.  J.,  speaking,  for  the  appellate  court  of  Mississippi,  in 
1869 : «  "To  make  a  homicide  justifiable  on  the  ground  of  self- 
defence,  the  danger  must  either  be  actual,  present,  and  urgent, 
or  the  homicide  must  be  committed  under  sudi  circumstances  as 
will  afford  reasonable  ground  to  the  party  charged  to  apprehend 
a  design  to  commit  a  felony,  or  to  do  him  some  great  bodily 
harm,  and  that  there  is  imminent  danger  of  such  design  being 
accomplished.  Rev.  Code,  601,  §  84.  Hence,  the  mere  fear, 
apprehension,  or  belief,  however  sincerely  entertained  by  one 
man,  that  another  designs  to  take  his  life,  will  not  excuse  or 
justify  the  killing  of  the  latter  by  the  former.  Wh^«  the  dan- 
ger is  neither  real  nor  urgent,  to  render  a  homicide  excusable  or 

^  See  alio  Carroll  v.  State,  28  Alab.        *  Weslej  v.  State,  87  liiMis.  S27 ; 
28  ;  Noles  v.  Stote,  26  Alab.  31.  aff.  in  Erans  v.  State,  44  Miisif.  762. 
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justifiable  within  the  meaning  of  the  law,  there  must,  at  the 
least,  be  some  attempt  to  execute  the  apprehended  design ;  or 
there  must  be  reasonable  ground  for  the  apprehension  that  aucli 
design  will  be  executed,  and  the  danger  of  its  accomplishment 
imminent.  State  t;.  Scott,  4  Iredell,  409.  A  party  may  have  a 
lively  apprehension  that  his  life  is  in  danger,  and  believe  that 
the  ground  of  his  apprehension  is  just  and  reasonable ;  but  if  he 
act  upon  them  and  take  the  life  of  a  human  being,  he  does  so  at 
his  peril.  He  is  not  the  final  judge,  whatever  his  apprehension 
or  belief  may  have  been,  of  the  reasonableness  of  the  grounds 
upon  which  he  acted.  That  is  a  question  which  the  jury  alone 
are  to  determine." 

§  518.  In  loway  in  a  case  abeady  cited,^  Wright,  J.,  takes 
precisely  the  distinction  of  the  text,  sa3dng :  ^*  The  inquiry  is, 
was  the  danger  actual  to  the  defendant's  comprehension;  not 
whether  the  danger  existed  in  fact,  but  was  it  evident  or  actual 
to  the  prisoner^  as  compared  with  danger  remote  or  probable." 

In  a  subsequent  case,^  decided  by  the  same  court  in  1871,  we 
find  Miller,  J.,  saying :  *^  A  man  may  repel  force  by  force,  in  the 
defence  of  his  person,  habitation,  or  property,  against  one  who 
manifestly  intends  and  endeavors,  by  violence  or  surprise,  to 
commit  a  known  felony  on  either.  In  such  cases,  he  is  not 
obliged  to  retreat,  but  may  pursue  his  adversary  until  he  finds 
himself  out  of  danger.  Wharton's  Am.  Grim.  Law,  8d  ed.  436. 
And  it  has  been  held  by  this  court,  that  a  person  is  not  required 
to  flee  from  his  adversary,  when  assailed  with  a  deadly  weapon, 
and  retreat  to  the  wall,  before  he  can  justify  the  killing  of  his 
assailant.  The  State  v.  Tweedy,  11  Iowa,  350.  But  to  make 
a  homicide  justifiable,  on  the  ground  of  self-defence,  there  must 
be  an  actual  and  urgent  danger.  The  State  of  Iowa  v.  Nee- 
ley,  20  Iowa,  108 ;  The  State  v.  Thompson,  9  Ibid.  188.  It 
is  not  necessary,  however,  that  the  danger  should  in  fact  exist, 
but  that  there  be  actual  and  real  danger  to  the  defendant's  com- 
prehension^ as  a  reasonable  man.  The  inquiry  is  not  whether 
the  harm  apprehended  was  actually  intended  by  the  assailant, 
but  was  it  actual  and  real  to  the  accused^  as  a  reasonable  man, 
as  compared  with  danger  remote  or  contingent.  The  State  v. 
Neeley,  supra ;  1  Bishop's  Criminal  Law,  385  ;   Wharton  on 

1  State  V.  Neeley,  20  Iowa,  -108  ;  >  Collins  v.  State,  82  Iowa,  86.  See 
Infra,  §  628.  Murphy  v.  State,  88  Iowa,  270. 
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Homicide,  407.  Without  expressing  any  opinion  in  respect  to 
the  sufficiency  of  the  rejected  evidence  in  this  case,  to  justify 
the  allied  assault,  or  even  to  mitigate  its  d^ree,  we  are  of 
the  opinion  it  should  have  been  admitted  to  the  jury,  under 
proper  instructions  from  the  court  upon  the  law,  so  that  the 
jury,  with  all  the  facts  and  circumstances  connected  with  the 
transaction  before  them,  might  be  enabled  to  judge  of  the  intent 
and  motive  of  the  defendant  in  the  commission  of  the  assault ; 
whether  to  his  comprehension,  as  a  reasonable  man,  there  was 
such  an  actual  and  urgent  danger  as  to  justify  the  alleged  as- 
sault, or  whether  it  was  made  wantonly  and  without  actual  ap- 
prehension of  danger  from  McMillin."  .... 

§  519.  Analogy  from  cases  of  interference  in  the  conflicts  of 
others, — So  also  may  we  interpret  a  class  of  cases  already  noticed,^ 
where  A.  interferes  to  protect  B.,  whom  A.  conceives  to  be  un- 
justly and  unfairly  attacked  by  C.  Now  it  does  not  matter 
whether  A.'s  impressions  were  right  or  wrong.  If  they  were 
honest,  and  not  negligently  adopted,  then  A.'s  offence  is  not 
higher  than  manslaughter. 

So  also  in  a  case  much  quoted  by  the  old  writers.  A  quarrel 
arising  between  some  soldiers  and  a  number  of  keelmen  at  Sand- 
gate,  a  violent  affray  ensued,  and  one  of  the  soldiers  was  very 
much  beaten.  The  prisoner,  a  soldier  who  had  before  driven  a 
part  of  the  mob  down  the  street  with  his  sword  in  the  scabbard, 
on  his  return,  seeing  his  comrade  thus  used,  drew  his  sword,  and 
bid  the  mob  stand  clear,  saying  he  would  sweep  the  street ;  and 
on  their  pressing  on  him  he  struck  at  them  with  the  flat  side,  and 
as  they  fled  pursued  them.  The  other  soldier  in  the  mean  time 
had  got  away,  and  when  the  prisoner  returned  he  asked  whether 
they  had  murdered  his  comrade  ;  and  being  several  times  again 
assaulted  by  the  mob,  he  brandished  his  sword,  and  bid  them 
keep  off.  At  this  time  the  deceased,  who  from  his  dress  might 
be  mistaken  for  a  keelman,  was  going  along  about  five  yards  from 
the  .prisoner;  but  before  he  passed,  the  prisoner  went  up  to  him 
and  struck  him  on  the  head  with  the  sword,  of  which  he  presently 
died.  This  was  holden  manslaughter ;  it  was  not  murder,  because 
there  was  a  previous  provocation,  and  the  blood  was  heated  in  the 
contest;  nor  was  it  in  self-defence,  because  the  killing  in  that 
manner  was  negligent.^ 

^  Supra,  §  446.  >  Post.  262  ;  1  Hawk.  c.  81,  $  ^  « 
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§  520.  On  principle  the  test  is  the  drfendanfs  honest  heli^.  — 
Summary  of  the  law.  —  Viewing  the  law  in  this  respect  on  prin- 
ciple, we  are  compelled  to  hold  that  the  qnestion  of  apparent 
necessity  can  only  be  determined  from  defendant's  stand-point. 
Take  the  question,  first,  in  its  simpler  relations.     A.  is  asaaiilted 

Leach,  151.  The  following  earlj  cases  any  of  the  judges.    For  it  caoaot  be 
may  be  cited  as  bearing  on  the  ques-  inferred  from  the  bare  act  of  striking 
tion  before  us :  The  prisoner,  wjio  was  that  the  intent  was  death ;  and  with- 
indicted  for  the  murder  of  his  brother,  out  there  be  a  plain  manifestation  of 
appeared  to  have  come  home  drunk  a  felonious  intent,  no  assault  will  jus- 
on  the  night  the  fact  was  committed ;  tify  killing  the  assailant.    Ibid, 
his  father  ordered  him  to  go  to  bed,       Mawgridge,  on  words  of  anger,  direw 
which  he  refused  to  do ;  whereupon  a  a  bottle  with  great  force  at  the  head  of 
scuffle  happened  between  the  father  Mr.  Cope,  and  immediately  drew  his 
and  son.    The    deceased,   who    was  sword,  upon  which  Mr.  Coi>e,  returned 
then  in  bed,  hearing  the  disturbance,  a  bottle  with  equal  violence ;  EeL  128, 
got  up,  threw  the  prisoner   on   the  129 ;  and  it  was  held  that  this  was 
ground,  and  fell  upon  him  and  beat  lawful  and  justifiable  on  the  part  of 
him ;  .  the    prisoner  lying  upon    the  Mr.  Cope,  on  the  ground  that  he  that 
ground  with  his  brother  upon  him,  not  has  manifested  malice  against  another 
being  able  tp  avoid  his  blows  or  make  is  not  fit  to  be  trusted  with  a  danger- 
any  escape  from  his  hands;  and  as  they  ous  weapon  in  his  hand.    KeL  128, 
were  striving  together,  the  prisoner  1 29.    There  seems  to  have  been  good 
gave  his  brother  the  mortal  wound  reason  for  Mr.  Cope  to  have  supposed 
with  a  penknife.     At  a  conference  of  that  his  life  was  in  danger ;  and  it 
all  the  judges  after  Michaelmas  term,  was  probably  on  the  same  ground  that 
1 704,  it  was  unanimously  holden  to  be  the  judgment  on  Ford's  case    pro- 
manslaughter  ;  for  there  did  not  ap-  ceeded.    Mr.  Ford  being  in  possession 
pear  to  be  any  inevitable  necessity,  so  of  a  room  at  a  tavern,  several  persons 
as  to  excuse  the  killing  in  that  man-  insisted  on  having  it,  and  turning  him 
ner.    The  deceased  did  not  appear  to  out,  which  he  refused  to  submit  to  ; 
have  aimed  at  the  prisoner's  life,  but  thereupon    they  drew    their    swords 
only  to  have  intended  to  chastise  him  upon  Mr.  Ford  and  his  company,  and' 
for  his  misbehavior  to  his  father ;  and  Mr.  Ford  drew  his  sword,  and  killed 
to  excuse  homicide  upon  the  ground  one  of  them :  and  this  was  adjudged 
of  self-defence,  there  must  always  ap^  justifiable  homicide.   Ford's  case,  KeL 
pear  to  have  been  such  a  degree  of  51.    For  if  several  attack  a  person  at 
necessity  as  may  reasonably  be  deemed  once  with  deadly  weapons,  as  may  be 
inevitable.     1  East  P.  C.  277  ;  Pier-  supposed  to  have  happened  in  this 
son  V.  State,  12  Ala.   149.    At  the  case,  though  they  wait  till  he  be  upon 
conference  in  the  above  case,  Powell,  his  guard,  yet  it  seems  (there  being 
J.,  put  the  case  :  If  A.  strike  B.  with-  no  compact  to  fight)  that  he  would  be 
out  any  weapon,  and  B.  retreat  to  a  justified  in  killing  any  one  of  the  as- 
wall  and  there  stab  A.  that  will  be  sailants  in  his  own  defence ;  because 
manslaughter ;  which  Holt,  Chief  Jus-  so  unequal  an  attack  resembles  more  a 
tice,  said  was  the  same  as  the  princi-  degree  of  assassination  than  of  com- 
pal  case;  and  that  was  not  denied  by  l^at    1  East  P.  C.  c.  5,  s.  47,  p.  276. 
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by  B.  with  wbat  appears  to  be  a  loaded  pistol  in  his  hand.  A. 
kiUs  B.,  believing  the  pistol  to  be  loaded,  when  it  is  not.  This, 
it  is  agreed,  may  constitute  a  good  case  of  self-defence.  When 
we  come  to  analyze  A.'s  belief,  however,  we  find  that  it  is  an 
ordinary  conclusion  of  inductive  reasoning;  a  conclusion  which 
is  erroneous,  because  its  minor  premiss  is  false.  Putting  this  pro- 
cess in  syllogistic  form,  it  stands  as  follows :  — 

Whoever  assaults  me  with  a  loaded  pistol  endangers  my  life. 

B.  assaults  me  with  a  loaded  pistol,  &c. 

Supposing,  however,  we  substitute  for  the  subject  of  the  major 
premiss  the  term  "  Garroter,"  —  slightly  varying  the  predicate, 
the  process  may  be  then  thus  stated :  — 

A  garroter  taking  me  by  the  throat  is  likely  to  do  me  great 
bodily  harm. 

B.  is  a  garroter,  taking  me  by  the  throat,  &c. 

Now,  in  the  first  case,  it  is  enough  if  I  honestly,  though  erro- 
neously, believe  that  B.'s  pistol  is  loaded*;  and  in  the  second  case 
it  is  enough  if  I  honestly,  though  erroneously,  believe  that  B.  is  a 
garroter.  In  both  cases  the  error  of  the  conclusion  is  one  of  the 
apprehensive  powers.  I  err  in  my  apprehension ;  I  do  not  see 
aright ;  or  I  have  been  misinformed ;  or  I  have  not  heard  aright. 
But  in  each  case  the  error  for  which  I  am  to  be  put  on  trial  is  my 
error,  not  somebody  else's  error.  It  is  no  excuse  to  me,  if  I  resort 
to  self-defence,  that  some  ^treasonable"  looker-on  believes  the 
pistol  to  be  loaded,  when  I  know  that  it  is  unloaded.  So  it  is  no 
excuse  to  me,  if  I  shoot  down  a  person  suddenly  hustling  me, 
that  some  ^^  reasonable "  looker-on  believes  the  supposed  assail- 
ant to  be  a  garroter,  when  I  know  him  not  to  be  a  garroter.  So 
if  I,  according  to  my  own  lights,  conclude  the  pistol  to  be  loaded, 
or  the  assailant  to  be  a  garroter,  then  I  am  to  be  acquitted  of 
malice  if  I  act  upon  this  belief,  though  I  cannot  be  acquitted  of 
manslaughter  if  I  arrive  at  this  belief  negligently.  In  other 
words,  I  cannot  be  convicted  of  murder,  which  involves  a  mali- 
cious intent,  unless  I  have  such  a  malicious  intent ;  though  I  may 
be  convicted  of  manslaughter  if  I  have  killed  another  by  aiming 
at  him  a  dangerous  weapon  without  due  consideration.  Nor  does 
it  make  any  difference  that  my  concluefion  as  to  the  imminency 
of  the  danger  is  not  that  which  a  cool  observer  of  ordinary  ca- 
pacity would  have  reached.  In  the  first  place  we  must  remember 
that  whoever  puts  me  in  a  position  of  danger  whidi  so  disturbs 
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or  flutters  me  that  I  act  precipitately  and  convulnyely,  is  liable 
for  the  consequences  of  such  precipitate  and  convulsiye  actaon. 
In  the  second  place,  even  supposing  my  intellect  is  so  disordered 
as  to  be  incapable  of  Ic^cal  action,  it  is  by  this  disordered  and 
illogical  intellect,  and  not  by  the  intellects  of  saner  and  more 
Ic^cal  observers,  that  I  am  to  be  judged.^  To  this  effect  may 
be  cited  the  observations  of  one  of  the  most  vigorous  of  contem- 
poraneous English  commentators.  ^^  Partial  insanity,**  says  Mr. 
Stephen,  ^^  may  be  evidence  to  disprove  the  presence  of  the  kind 
of  malice  required  by  the  law  to  constitute  the  particular  crime 
of  which  the  prisoner  is  accused*  A  man  is  tried  for  wounding 
with  intent  to  murder.  It  is  proved  that  he  inflicted  the  wound 
under  a  delusion  that  he  was  breaking  a  jar.  The  intent  to 
murder  is  disproved,  and  the  prisoner  must  be  acquitted ;  but 
if  he  would  have  no  right  to  break  the  supposed  jar,  he  might 
be  convicted  of  an  unlawful  and  malicious  wounding.'*  ^  So  Ber- 
ner,  an  authoritative  German  jurist,'  tells  us,  that  "  whether  the 
defendant  actually  transcended  the  limits  of  self-defence  can 
never  be  determined  without  reference  to  his  individual  charac- 
ter. An  abstract  and  universal  standard  is  here  impracticable. 
The  defendant  should  be  held  irresponsible  (of  malicious  homi- 
cide), if  he  defended  himself  to  the  extent  to  which,  according 
to  his  honest  convictions  as  affected  by  his  particular  individual- 
ity, defence  under  the  circumstances  appeared  to  be  necessary.'^ 

§  521.  As  illustrations  of  this  important  principle  the  follow* 
ing  cases  may  be  here  cited :  To  larceny  a  felonious  intent  is 
necessary ;  a  person  who  takes  another's  goods  honestly,  though 
erroneously  believing  them  to  be  his  own,  is  not  guilty  of  lar- 
ceny.^ A  specific  punishment  is  assigned  to  assaulting  an  officer: 
A.,  an  officer,  is  assaulted  by  6.,  who  is  honestly  and  innocently 
ignorant  that  A.  is  an  officer ;  B.  is  not  liable  for  assaulting  an 
officer,  though  chargeable  with  assaulting  a  private  person.^    A 


1  See  this  discussed  in  Whart.  Cr. 
Law,  7th  ed.  §  57  a. 

*  Criminal  Law  of  England,  Lon- 
don, 1868,  p.  92.  The  better  conclu- 
sion would  be,  that  as  he  (the  de- 
fendant) used  a  dangerous  weapon 
negligently,  he  would  be  liable  as  for 
negligent  wounding. 

•  Lehrbnch  d.  Straf.  1871,  p.  147. 
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*  Whart.  Cr.  Law,  7th  ed.  §  1860. 
See R.  V.  Reed,  1  C.  &M. 806;  Merry 
V.  Green,  7  M.  &  W.  628 ;  Com.  p. 
Weld,  Thacher's  C.  C.  157. 

^  Com.  V.  Logue,  38  Penn.  St.  (2 
Wright)  265;  Yates  v.  People,  82  N. 
Y.  509,  See  U.  S.  v.  Ortega,  4  Wash. 
C.  C.  581 ;  U.  S.  V.  Liddle,  2  Wash. 
C.  C.  205. 
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craiser,  under  the  innocent  and  honest  belief  that  a  merchant 
vessel  is  a  pirate,  captures  the  merchant  vessel;  this  is  not  piracy 
in  the  cruiser.^ 

§  522.  So  is  it  in  cases  of  drunkenness.  Drunkenness  is  itself 
negligence,  and  if  a  drunken  man  without  prior  malice  kills 
another,  it  is  manslaughter.  But  unless  there  be  such  prior 
malice,  such  killing  is  not  murder,  because  the  drunken  man,  ' 
supposing  his  mind  to  be  stupefied  by  drink,  is  incapable  of  a 
specific  intent  to  take  life.^ 

§  523.  So  also  with  regard  to  the  peculiar  psychological  state 
called  sleep-drunkenness,  or  Schlaf-trunkenheit.  Children  often 
wake  up  very  slowly,  and  when  waking  are  for  a  time  only  half 
conscious,  liable  to  receive  perverted  impressions,  and  peculiarly 
susceptible  to  alarm.  With  some  persons  this  tendency  contin- 
ues, in  greater  or  less  strength,  through  life ;  and  several  unques- 
tionable cases  are  reported  in  which  persons,  in  the  excitement 
produced  by  misconceptions  of  danger  when  in  this  abnormal 
state,  have  greatly  injured  others.^  Levett's  case  may  not  be 
improperly  considered  as  involving  in  a  lighter  form  this  con- 
fusion of  mind,  incident  to  a  sudden  waking.  Now  suppose 
that  a  case  should  occur  in  one  of  our  own  courts  similar  to  that 
elsewhere  narrated,  of  a  sentry,^  who  with  his  gun  in  his  hand 
fell  asleep  at  his  post,  but  who,  when  suddenly  awakened,  fired 
at  the  person  awaking  him.  No  one  would  maintain  that  such 
a  defendant  was  to  be  judged  by  the  standard  of  the  ideal  rea- 
sonable man.  And  few  would  contend  that  in  such  case  it  would 
be  irrelevant  to  prove  that  the  defendant  was  subject  to  this  very 
tendency  to  sleep-drunkenness,  which  is  recognized  as  a  distinct 
disease,  temporarily  stupefying  the  reason. 

§  524.  In  the  same  line  may  be  noticed  cases  in  which,  under 
the  influence  of  public  excitement,  the  mind  becomes  so  disturbed 
as  to  be  incapable  of  a  specific  intent.  During  the  Philadelphia 
riots  of  1844  several  cases  of  this  character  were  brought  before 
the  courts.  In  such  a  whirlwind  of  terror  and  fanaticism  as  then 
swept  over  the  Irish  residents  of  Philadelphia,  dividing  them  into 

1  The  Mariana  Flora,  11  Wheat.  Com.  S  Bush,  463;   Jones  v.  Com., 

11.     See  Clow  v.  Wright,  Brajrt.  118.  infra,  §584  ;  and  other  casea  cited 

>  State  V.  GtoTty,  11  Minn.  154;  Whart  C.  L.  §  41. 

Keenan  v.  Com.  8  Wright,  55  ;  Jones  •  See  1  Whart  &  St  Med.  J.  §  484. 

V.  State,  25  6a.  595  ;  Shannahan  v.  ^  Ibid. 
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two  hostile  camps,  it  was  not  strange  that  men  of  weak  minds 
should  lose  their  balance,  and,  maddened  by  fear,  with  their 
powers  of  discrimination  paralyzed  or  frenzied,  should  use  wildly 
and  mischieyoosly  any  dangerous  instruments  they  might  seize. 
Were  such  men  to  be  held  guilty,  under  tilie  old  common  law 
rule,  of  murder,  if  it  appeared  that  by  them,  or  by  those  with 
whom  they  acted,  others  were  killed  ?  Neither  Judge  King,  who 
tried  the  cases  on  their  first  presentation,  nor  Judge  Rc^rs,  of 
the  supreme  court,  to  which  body  one  of  the  cases  was  subse- 
quently removed,  so  thought.  These  clear  headed  judges  held 
that  the  defendant  could  not  be  conyicted  of  murder  in  the  first 
degree,  unless  a  specific  intent  to  kill  could  be  proved ;  and  that 
this  intent  could  not  be  supposed  to  have  been  harbored  by  men 
who  were  so  overcome  by  excitement  as  to  be  incapable  of  know- 
ing what  they  were  about.  Hence  the  convictions  were  for  mur- 
der in  the  second  degree  or  manslaughter.^ 

§  525.  So  with  regard  to  threats.  Whether  threats,  uttered 
before  a  fatal  collision,  not  communicated  to  the  defendant,  are 
admissible,  is  discussed  in  another  section.  It  is  dear,  however, 
that  the  very  courts  which  hold  the  defendants,  on  the  question 
of  intent,  to  the  strictest  accountability,  have  been  the  most  re- 
luctant to  admit  evidence  of  the  deceased  having  threatened  the 
defendant,  unless  it  could  be  proved  that  those  threats  were 
known  to  the  defendant.  But  why  should  proof  of  threats  when 
known  to  the  defendant  be  received?  Simply  because  when 
known  to  the  defendant  they  go  to  explain  his  motive  when  the 
question  of  self-defence  comes  up.  They  are  therefore  admitted ; 
and  when  admitted  are  deemed  of  peculiar  weight,  because  they 
tend  to  show  that  danger  was  imminent  to  the  defendant's  appre- 
hension. 

§  526.  So  with  regard  to  the  character  of  the  deceased.  As 
will  hereafter  appear,  the  better  opinion  is  that  it  is  compe- 
tent for  the  defendant,  in  cases  of  self-defence,  to  show  that  the 
deceased  was  a  person  of  great  physical  strength,  and  of  brutal 
and  lawless  character.  No  doubt  this  is  admissible  on  general 
grounds,  for  the  purpose  of  showing  the  deceased's  attitude. 
But  it  is  eminently  proper  for  the  purpose  of  proving  that  the 
defendant,  according  to  his  lights,  had  reason  to  believe  that  the 
attack  on  him  endangered  his  life.^ 

^  See  Whart  Cr.  Law,  7th  ed.  §  41.        'See  infra,  §  606. 
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§  627.  But  although  the  defendant  believes  lie  is  in  danger  of 
life^  and  so  believing  kills  his  assailant^  he  is  guilty  of  man- 
slaughter if  this  belief  is  imputable  to  his  negligence.  —  A  man 
who  deals  with  deadly  weapons  is  bound  to  act  considerately ; 
and  if  he  kill  another  person,  from  his  negligent  use  of  such  weap- 
ons, such  killing,  as  is  elsewhere  fully  shown,  is  manslaughter.^ 

§  528.  That. this  view  underlies  the  Anglo-American  law  on 
this  point  a  scrutiny  of  the  preceding  cases  will  demonstrate. 
In  Levett's  case,  for  instance,  which  is  the  crucial  case  in  this 
branch  of  the  law,  we  find  a  man  who,  suddenly  aroused  from 
sleep,  under  information  wholly  false,  kills  another  whom  he 
supposes  to  be  a  burglar,  acquitted  on  the  ground  that  in  the 
circumstances  he  acted  under  an  innocent  error  of  fact.  But 
Foster^  tells  us  that  ^^  possibly  it  (the  case  in  question)  might 
have  better  been  ruled  manslaught^  at  common  law,  due  circum-- 
spection  not  having  been  used.^  Judge  Bronson,  in  commenting 
on  this  passage,^  says,  "  He  *'  (Foster)  "  calls  it  nothing  more 
than  a  case  of  manslaughter,  when,  if  a  man  may  not  act  upon 
appearances,  it  was  a  plain  case  of  murder."  In  other  words, 
when  a  man  kills  another  in  an  honest  error  of  fact,  murder  is 
out  of  the  question.  The  only  issue  is,  was  this  error  negligent 
or  non-negligent  ?  If  negligent,  the  killing  is  manslaughter.  If 
^on-negligent,  excusable  homicide. 

§  529.  The  same  distinction  is  taken  by  Judge  Bronson  in  the 
opinion  last  cited ;  and  this  distinction  underlies  the  whole  of 
Judge  Bronson's  argument,  —  an  argument  which,  as  has  been 
seen,  has  been  subsequently  adopted  by  several  American  courts. 
With  peculiar  clearness  is  this  brought  out  by  Judge  Campbell, 
of  Michigan,  in  his  admirable  opinion  in  Pond's  case.^  ^^  The 
law,"  so  he  correctly  states,  "  while  it  will  not  generally  excuse 
mistakes  of  law  (because  every  man  is  bound  to  know  that), 
does  not  hold  men  responsible  for  a  knowledge  of  facts,  unless 
their  ignorance  arises  from  fauit  or  negligenceJ**  ^ 

§  530.  Apparent  attack^  to  be  an  excuse^  must  have  actually  be» 
gun.  —  **  The  belief  that  a  person  designs  to  kill  me,"  says  Ruf- 
fin,  C.  J.,'  "  will  not  prevent  my  killing  him  from  being  murder, 

1  See  supra,  §  87.  *  See  alfo  other  caiet  cited  lapra, 

*  Grown  Law,  p.  299.  §  87-124. 

*  Shorter*8  case,  supra.  *  State  v.  Scott,  4  Lred.  Law,  409. 

*  See  supra,  §511-12. 
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unless  he  is  making  some  attempt  to  execute  his  design,  or  at 
least  is  in  apparent  situation  so  to  do,  and  thereby  induces  me  to 
think  that  he  intends  to  do  it  immediately."  ^  The  situation 
spoken  of/'  however,  as  is  well  observed  by  Chilton,  C.  J.,  when 
citing  the  above  passage,^  ^*  is  not  that  he  (the  deceased)  has  the 
means  at  hand  of  effecting  a  deadly  purpose,  but  that  by  some 
act  or  demonstration  he  indicates,  at  the  time  of  the  killing,  a 
present  intention  to  carry  out  such  purpose,  thereby  inducing  a 
reasonable  belief,  on  the  part  of  the  slayer,  that  it  is  necessary  to 
deprive  him  of  life  in  order  to  save  his  own."  It  is  true  that  a 
person  who  insanely  believes  himself  to  be  attacked,  and  strikes 
down  the  supposed  assailant,  is  not  responsible  for  murder.  But 
if  a  man  is  sane,  he  is  not  justified  in  repelling  by  force  an  attack 
which  is  not  at  least  apparently  imminent.  And  this  is  for  two 
reasons.  In  the  first  place,  if  the  attack  is  not  apparently  inami- 
nent,  his  duty  is,  as  has  been  seen,  to  appeal  to  the  law  to  arrest 
the  supposed  offender  and  to  hold  him  to  keep  the  peaoe.^  In 
the  second  place,  a  person  who  undertakes  to  use  a  dangerous 
weapon  to  repel  an  attack  which  is  not  at  least  apparently  im- 
minent cannot  relieve  himself  of  the  imputation  of  n^ligence. 
For  he  has  used  a  dangerous  weapon  without  due  circumspection, 
and  thus  makes  himself  responsible  for  the  consequences.  As 
one  negligently  killing  another,  he  is  guilty  of  manslaughter. 

§  531.  Tet  this  is  to  be  tested  by  defendant's  capacity,  —  In  an 
Iowa  case,^  the  court  trying  the  case  charged  the  jury  that  *^  to 
sustain  the  plea  of  self-defence,  the  defendant  must  show  that 
Pd.trick  Casady  assaulted  him,  and  that  the  danger  was  immi- 
nently perilous,  and  the  danger  to  the  defendant  aettuU  and  ur- 
gent."  This  language  was  excepted  to  in  error,  but  was  sus- 
tained by  Wright,  J.,  in  giving  the  opinion  of  the  supreme  court 
^'  The  very  language  employed,"  said  that  learned  judge^  ^^  is 

^  People  V.  Shorter,  2  Comst.  193  ;  Home,  9  Kana.  119;  State  v.  Hajrea, 

S.  P.  in  People  v.  McLeod,  1  HiU»  28  Mo.  287  ;  Creek  v.  State,  24  Ind. 

420;  People  v.  Lamb,  54  Barb.  342  ;  151 ;  State  v.  Williams,  3  Heisk.  376; 

Patterson   r.  People,  46  Barb.  625;  People  v.  Campbell,  30  CaL  212;  R.  o. 

Pond  V.  People,  8  Mich.  150 ;  Com  v.  Thurston,  1  JDNen.  C.  C.  887  ;  Munden 

Drum,  58  Penn^St.  9 ;  Evans  v.  State,  v.  State,  87  Tex.  858. 

44  Missis.  762 ;  Colton  v.  State,  31  <  Harrison  v.  State,  24  Ala.  67. 

Missis.  504 ;  Lander  v.  SUte,  12  Tex.  •  See  supra,  §  488 ;  infra,  §  636. 

462;  Gonzales  v.  State,  81  Tex.  495;  ^  State  r.   Keeley*,  20  Iowa,  108; 

Hinton  v.  State,  24  Tex.  454 ;  State  Hor.   &  Th.   Cas.  on   Self-doti-ucv, 

V,    Morgan,  3    Ired.  186 ;   State  v,  96. 
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sustained  by  the  text  of  Wharton's  Crimmal  Law,  §  1020,  and 
the  authorities  there  cited  ;  and  when  properly  understood,  there 
can  be  no  doubt  of  its  correctness.  The  inquiry  is,  was  the  dan- 
ger actual  to  the  defendant's  comprehension;  not  whether, the 
danger  existed  in  fact,  not  whether  injury  was  actually  intended 
by  the  deceased,  but  was  it  evident  or  actual  to  the  prisoner,  as 
compared  with  danger  remote  or  problematical  ?  "  In  a  recent 
thoughtful  discussion  of  this  topic,^  the  language  of  Judge 
Wright,  as  just  quoted,  is  criticised  as  likely  to  mislead  a  jury ; 
and  the  writers  go  on  to  say  that  they  ^^  are  not  able  to  see 
how  these  two  propositions  of  Mr.  Wharton  —  that  of  §  1020, 
that  the  danger  must  be  actual,  and  that  of  §  1026,  that  it  will 
be  sufficient  if  the  apprehension  of  immediate  and  actual  danger 
be  sincere  —  can  be  reconciled  with  each  other,  or  how  either  of 
them  can  be  reconciled  with  the  correct  law  on  the  subject,  as 
laid  down  in  Self  ridge's  case,  Shorter's  case,  Logue's  case,  Maher's 
case,  Campbeirs  case,  Pond's  case,  and  many  others."  With  re- 
gard to  the  last  point  (that  of  the  incorrectness  of  both  the  po- 
sitions just  noticed),  an  argument  has  been  already  presented, 
and  the  reasons  for  maintaining  that  the  defendarifs  apprehension 
is  to  be  that  by  which  the  actuality  of  the  danger  is  to  be  meas- 
ured, have  been  given  in  detail.  So  far,  however,  as  concerns  the 
inconsistency  of  the  two  positions,  that  of  ^^  actuality,"  and  that 
of  the  relatiyity  of  such  actuality,  a  few  words  may  not  be  here 
inappropriate.  No  doubt  the  bare  assertion  that  danger  must 
be  ^*  actual "  is  indefinite,  and  the  standard  by  which  such  act- 
uality is  to  be  determined  should  be  at  the  time  stated;  but 
it  must  be  remembered  that  the  term  ** actual"  always  in- 
Yolves  relativity,  unless,  indeed,  we  accept  the  realistic  philoso- 
phy, now  so  long  exploded.  A  danger  is  ^^  actual  "  not  because 
it  really  exists^  for  we  have  no  senses  absolutely  to  determine  the 
objective  existence  of  phenomena,  but  because  it  is  really  believed 
to  exist.  But  believed  by  whom  ?  By  the  cool  spectator,  who  is  so 
placed  that  he  can  see  that  the  instrument  aimed  by  the  assailant 
is  but  a  stick  of  wood,  painted  so  as  to  resemble  a  gun ;  or  by  the 
assailant's  servant,  who  knows  that  though  a  gun,  it  is  not  loaded? 
Certainly  not.  By  the  jury,  from  their  subsequent  stand-point  ? 
This  alternative  has  been  already  dismissed.  It  is  enough  now  to 
say  that  either  we  must  banish  the  terms  ^^  actual "  and  ^*  real " 

1  Horr.  &  Th.  Cas.  on  Self-defence,  106 
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§  682.]  EXCUSE  AM)  JUSTIFICATION :  [CHAP.  XV. 

entirely  from  juridical  use,  or  we  must  employ  them  in  their  rel- 
ative sense,  —  u  e.  ^^  actual "  or  ^^  real "  because  appearing  to  be 
such  to  a  particular  obeerrer ;  and  in  issues  such  as  the  present, 
to  the  person  accused. 

§  632.  Might  may  be  ezereUed  by  servants  and  friends*  —  The 
right  of  self-defence  in  cases  of  this  kind  is  founded  on  the  law 
of  nature,  and  is  not,  nor  can  be,  superseded  by  any  law  of  so- 
ciety. Where  a  known  felony  is  attempted  upon  the  person,  be 
it  to  rob  or  murder,  the  party  assaulted  may  repel  force  by  force, 
and  even  his  servant  attendant  on  him,  or  any  other  person  pres- 
ent,^ may  interpose  for  preventing  misdiief ;  and  if  death  ensue, 
the  party  so  interposing  will  be  justified.^  If  A.,  B.,  and  C.  are 
in  company  together,  and  walking  in  tiie  field,  and  G.  assaults  B., 
who  files ;  and  C.  pursues  him,  and  is  in  danger  to  kill  him,  un- 
less there  be  help ;  and  A.  thereupon  kills  C,  in  defence  of  the 
life  of  B. ;  it  seems  that  in  this  case  there  is  such  an  inevitable 
danger  of  the  life  of  B.,  that  the  killing  of  G.  by  A.  is  in  the 
nature  of  se  defendendo.  But  then  it  must  appear  plidnly  by 
the  circumstances  of  the  case, —  as  the  manner  of  the  assault, 
the  weapon  with  which  C.  made  the  assault,  —  that  the  im- 
minent danger  of  the  life  of  B.  is  band  fide  apparent  to  A.^ 

Where,  in  an  affray,  A.  knocked  down  B.,  and  C.,  a  l^stander, 
believing  the  life  of  B.  to  be  in  danger,  B.  having  retreated  as 
far  as  he  could  with  safety,  gave  B.  a  knife  to  defend  himself,  to 
prevent  further  mischief,  it  was  held  that  G.  was  justified  in  ^v- 
ing  B.  the  knife.* 

The  right  thus  to  assist  applies  with  peculiar  force  to  the  rela- 
tions of  parent  and  child,  of  husband  and  wite,^  and  of  guest  to 
host.^ 

A  person  interposing,  particularly  if  he  be  a  stranger,  should 

^  See  Irby  v.  State,  S2  Ga.  496.  v.   State,    19  Ohio,  St.   S87;    Con- 

*  1  East  P.  C.  271 ;  Com.  v,  Dalej,  naughty  v.  State,  1  Wise.  165 ;  Staten 
4  Penn.  L.  J.  158.  As  to  such  inter-  v.  State,  SO  Missis.  619;  Handocko. 
ference  in  hot  blood,  see  supra,  §  446,  Baker,  2  B.  &  P.  260.  See  supra, 
519 ;  infra,  §  549.  §  412,  446.   See  R.  v.  Harrington,  10 

•  1  Hale  P.  C.  484.      See  supra,  Cos  C.  C.  870. 

§  444 ;  infra,  §  549.  ^  Cooper's   case,    Cro.   Car.  544  ; 

^  Com.   V,   Riley,    Thach.  C.   C.  Semayne's  case,  5  Co.  92;  Curtis  p. 

471.  Hubbard,  1  Hill  N.  Y.  886  ;  S.  C.  A 

<  Cheek  v.   State,    85    Ind.    492 ;  Hill  N.  Y.  487 ;  De  Forest  v.  State, 

Pond  17.  People,  8  Mich.  150  $  Sharp  21  Ind.  28 ;  infra,  §  549. 
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CHAP.  XV-]  PBEVEMTION  OF  FELONY.  [§  588- 

act  with  much  caution.  If,  indeed,  in  cases  of  affrays,  he  inter- 
fere with  a  view  to  preserve  the  peace,  and  not  to  take  part 
with  either  combatarit.  giving  due  notice  of  his  intention,  and  is 
under  the  necessity  of  killing  one  of  them  in  order  to  preserve 
his  own  life  or  that  of  the  other  combatant,  it  being  impossible 
to  preserve  them  by  other  means,  such  killing  will  be  justifiable  ;^ 
but,  in  general,  if  there  be  an  affray  and  an  actual  fighting  and 
strivmg  between  persons,  and  another  run  in,  and  take  part  witii 
one  party,  and  kill  the  other,  it  will  not  be  justifiable  homicide, 
but  manslaughter.^ 

n.   PREVENTION  OF  FELONY. 

§  588.  Bond  fide  helirf  hy  the  defendant  that  a  felony  is  in  the 
process  of  commission^  which  can  only  be  arrested  by  the  death  of 
the  supposed  felon^  makes  the  killing  excusable  homicide^  though 
if  such  belief  be  negligently  adopted  by  the  defendant^  then  the 
killing  is  manslaughter.  —  Levett's  case,  which  has  been  already 
discussed,  rests  on  this  principle.  Levett,  under  the  erroneous  but 
honest  belief  that  A.* was  attempting  a  burglary,  killed  A.  It 
was  adjudged  excusable  homicide  in  Levett,  though  if  it  had  ap- 
peared that  Levett  had  been  negligent  in  arriving  at  this  conclu- 
sion, it  would  have  been  manslaughter.^  No  doubt  we  frequently 
meet  with  expressions  to  the  effect  that  to  excuse  homicide  in 
such  cases  it  must  be  shown  that  an  offence  v^as  in  fact  about  to 
be  committed.^  But  such  expressions  are  not  to  be  strained  to 
mean  more  than  that  a  felony  is  apparently  about  to  be  com- 
mitted. In  vi^hat  case  can  more  be  shown  ?  Even  supposing  we 
see  a  known  pickpocket  seizing  a  purse,  is  it  not  possible  that  in 
such  case,  even  at  the  last  moment,  the  thief  may  hesitate  ?  Can 
we,  as  to  a  future  event,  reach  to  anything  more  than  a  high 
probability  7  If  so,  we  may  correctly  accept,  in  this  as  well  as 
in  the  analogous  case  of  self-defence,  the  position  that  if  A«, 
honestly  and  without  negligence  on  his  part,  believes  that  B.  is  in 
the  process  of  committing  a  felony  which  can  only  be  arrested 
by  B.'s  death,  A.  is  excused  in  killing  B.^ 

^  1  Hale,  484.  Pa.  St.   852 ;  Hawley  v.  Butler,  54 

>  1  £a8t  P.  C.  c.  5,  8.  58,  p.  290 ;  Barb.  490 ;  Statea  v.  Stote,  80  Mif sis. 

Johnson's  case,  5  East,  660.  619  ;  State  v.  Boane,  2  Dever.  58  ; 

•  See  supra,  §  523.  Adams  v,  Moore,  2  Selw.  N.  P.  984. 

«  East  Gr.  L.  800 ;  Burns  v.  Erben,  «  See  Buloff  v.  People,  45  N.  Y. 

40  N.  Y.  468;   Brooks  v.  Ck>m.  61  218;  People  v.  Payne,  8  Cal.  841; 
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§  534.  Danger  must  he  apparent.  —  So  also  the  purpose  to 
commit  a  felony,  by  the  assailant,  must  be  apparently  clear ;  it 
not  being  enough  if  the  eyidence  shows  a  mere  asdault.^ 

§  535.  Necessity  must  he  unprovoked.  —  So  abo  if  A.,  inter- 
fering to  prevent  an  apparently  imminent  felonious  attack  on  B. 
by  C,  was  a  party  to  provoking  the  attack  by  C,  the  plea  of 
necessity  cannot  be  set  up  by  A.  when  charged  with  killing  C^ 

§  536.  Right  cannot  he  exercised  when  there  is  an  opportunity 
to  secure  the  offender's  arrest.  —  We  must  repeat,  however,  that 
this  principle  cannot  be  extended  so  as  to  include  cases  where 
there  is  an  opportunity  to  secure  the  punishment  of  the  offender 
by  due  course  of  law.^  It  is  on  this  ground  that  we  must  ref  oae 
assent  to  a  Georgia  case  in  which  it  was  ruled  excusable  in  A.  to 
shoot  in  the  morning  B.,  who  on  the  previous  night  had  attempted 
to  have  carnal  intercourse  with  A.'s  wife.^  No  doubt  had  B.'s 
condact  in  the  morning  amounted  to  a  renewal  of  the  attempt, 
showing  that  force  was  intended,  then  A.  would  have  been  ex- 
cused. But  as  the  eyidence  showed  that  B.'s  offence  in  the 
morning  consisted  simply  in  taking  his  seat  at  the  same  break- 
fast table,  at  a  public  house,  with  the  wife,  there  was  no  such 
evidence  of  the  imminency  of  the  danger  as  justified  A.  in  having 
recourse  to  arms.^  It  is  otherwise,  however,  when  A.  discovers 
B.  entering  the  bedchamber  of  A.*s  wife  with  the  apparent  in- 
tention of  ravishing  the  latter.^ 

§  537.  f/^  felonious  attempt  is  abandoned  and  the  offender  cb- 
capeSf  the  killing  of  the  offender  without  warranty  on  a  pursuit 
organized  after  such  escape^  is  murder.  —  In  such  case  the  sup- 

Pajne  V,  Com.  1   Mete.  (Ky.)   870;  cid.  (5.  12.)   ....  quamTis  Tim  yi 

Mcpherson  t;.  State,  22  Ga.  478.  repellere  omnes  leges  et  omnia  iura 

^  See  Parker  v.  State,  SI  Tex.  1S2;  permittant :  quia  tamen  id  debet  fieri 

State  17.  Morgan,  S  Ired.  19S;  R.  v.  cum  moderamine  inculpatae  tutelae, 

Bourne,  5  C.  &  P.  120.  non  ad  sumendam  vindictam,  sed  ad 

^  Mitchell  V.  State,  22  6a.  85 ;  su-  iniuriam  propulsandum,  non  videtur 

pra,  §  482.  idem  sacerdos  a  poena  homicidii  peni- 

*  Supra,  §418,  488, 580.  tus  ezcusari   ....                          < 

«  Biggs  V.  State,  29  Ga.  728.    The  *  State  v.  Samuel,  8  Jones  (Law), 

Roman  law  is  clear  to  this  point:  L.  74  ;  State  v.  Nerille,  6  Jones  (Law), 

5.  pr.  D.  ad  L.  Aquil.  (9.  2.)  .  .  .  .  482.    See  Parker  v.  State,  81  Texas, 

iin  antem,  quum  posset  apprehendere  182. 

(furem),  maluit  occid^,  magis  est,  *  Staten  v.  State,  80  Missis*  619; 

ut  iniuria   fecisse  yideatur,  ergo  et  and  see  State  v.  Craton,  6  Ired.  164; 

Cornelia  tenebitnr.  eap.  18.  de  homi-  infra,  §  589. 
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posed  offender  is  g^ty  only  of  an  attempt  at  felony, — an  attempt 
qualified  and  reduced  by  the  &ct  of  abandonment  more  or  less 
voluntary.^  The  right  of  pursuit,  heretofore  touched  upon,  does 
not  therefore  apply  to  such  ease ;  and  even  if  it  did,  it  will  not 
avail  to  defend  a  pursuer  who  has  the  opportunity  of  recourse  to 
the  law.^  ^^  A  well  grounded  belief,"  says  Henderson,  J.,  in  a 
North  Carolina  case,^  ^Hhat  a  known  felony  was  about  to  be  com- 
mitted, will  extenuate  a  homicide  committed  in  prevention  of  the 
supposed  crime  —  and  this  upon  a  principle  of  necessity ;  ^  but 
when  that  necessity  ceases,  and  the  supposed  felon  flies,  and 
thereby  abandons  his  supposed  design,  a  killing  in  pursuit, 
however  well  grounded  the  belief  may  be  that  he  had  intended 
to  commit  a  felony,  will  not  extenuate  the  offence  of  the  pris* 
oner."  So  in  a  subsequent  case  ^  it  was  justly  said  by  the  same 
learned  judge,  that  '^  the  law  authorizes  the  killing  of  one  who  is 
in  the  act  of  committing  a  forcible  felony,  and  even  one  who  ap^ 
pears  to  be  in  the  act  of  doing  so,  for  the  purpose  of  preventiariy 
not  by  way  of  punishment."  This  is  of  course  consistent  with 
the  position  that  a  person  detected  in  an  attempt  to  commit  a 
felony  may  be  arrested  at  once,  for  the  purpose  of  being  carried 
before  a  magistrate ;  and  if  arrested  in  the  night-time  may  be 
lawfully  detained  without  warrant  until  access  to  a  magistrate 
may  be  had.' 

§  538.  Nor  is  killing  excusahle  if  the  crime  resisted  could  he 
prevented  ly  less  violent  action.  —  Thus,  if  a  party  attempting  a 
felony  is  not  armed  (either  actually  or  apparently)  with  a  deadly 
weapon,  or  does  not  possess  (either  actually  or  apparently)  such 
superior  strength  and  determination  as  to  enable  him  to  effect 
his  purpose  unless  he  be  killed,  then  killing  him  by  a  deadly 
weapon  is  not  excusable.^ 

^  See  Com.  V.  Holmes,  cited  at  large,  ford,  1  Hawks,  45^;  R.  v.  Howarth, 

supra,  f  480.  1  M.  C.  C.  207  ;  R.  v.  Williams,  1  M. 

<  See  supra,  §  218,  259.  C.  C.  887 ;  R.  v.  Longdon,  R.  &  R. 

<  State  V.  Rutherford,   1   Hawks,  228.    In  R.  v.  Bull,  9   C.  &  P.  22, 
457.  the  evidence  was,  that  the  deceased 

^  See  to  this  point  Ruloff  v.  People,  was  one  of  a  party  of  six  men  who 

45  N.  Y.  213.  had  heen  drinking  together  at  several 

*  State  V.  Roane,  2  Dev.  58.  public  houses,  and  were  proceeding 

*  R.  V.  Hunt,  1   Moody   C.  C.  96.  home  along  a  road  between  twelve 
See  supra,  f  418,  488,  534.  and  one  o'clock,  on  the  night  of  the 

^  R.  V.  Scully,  1  C.  &  P.  819 ;  State     18th  of  January,  when  they  met  the 
p.  Kuane,  2  Dev.  58 :  State  v.  Ruther-    prisoner,  who  stabbed  the  deceased 
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§  589.]  EXCUSE  AND  JUSTinOATION :        [CHAP.  XV. 

§  589.  What  offences  may  he  tku$  prevented  by  killing  the  of- 
fender. —  It  has  already  been  seen  that  a  person  when  assailed 
is  excused  if,  under  the  honest  and  non-negligent  belief  that  an 
assailant  is  about  to  kill  him  or  inflict  on  him  some  grievous 
bodily  hurt,  he  kill  such  assailant  as  the  only  way  of  preventing 
the  immediate  commission  of  the  offence.^  It  has  been  seen  also, 
that  this  same  excuse  applies  to  the  prevention  of  any  other 
forcible  and  atroeious  crime.  It  certainly  applies  to  attempts  to 
commit  a  felony  on  a  third  person ; '  and  although  generally  the 
right  is  limited  to  the  prevention  of  felonies,  yet  as  riots  are 
productive  of  felonies,  and  as  it  is  the  duty  of  a  private  citizen 
to  interfere  for  the  suppression  of  riots,  so  if  a  riot  can  only  be 
apparently  suppressed  by  the  taking  of  Ufe,  taking  of  life,  even 
by  a  private  citizen,  will  under  such  circumstances  be  excusable.' 
It  would  seem,  however,  that  the  right  does  not  authorize  the 
killing  of  persons  attempting  secret  felonies,  not  accompanied 
with  force.* 

with  a  knife  in  the  arm-pit.    There  prisoner  to  inflict  that  blow  which 

was  some  discrepancy  between    the  almost  immediately  terminated  in  the 

testimony  of  the  witnesses,  as  to  the  death  of  the  deceased ;  whether  he  in- 

conduct   of    the    deceased    and    his  flicted  the  wound  in  self-defence,  to 

friends,  prerions  to  the  infliction  of  save  his  own  life,  which  was  in  dan- 

the  wound  by  the  prisoner.  ger,  or  to  protect  himself  from  some 

C.  Phillips  addressed  the  jury  on  dreadful  bodily  injury.  Verdict  guilty, 

the  part  of  the  prisoner,  and  con-  ^  See  supra,  §  480. 

tended  that  he  was  entitled  to  an  ac-  *  Supra,  §  588  ;  Dill  o.  State,  25 

quittal,  on  the  ground  that  what  he  Ala.  15.    Thus  the  entrance  by  A.  into 

did.  was  in  self-defence,  and  amounted  the  bed-room  of  B.'s  wife  with  the 

in  law  to  justifiable  homicide.  apparent  intention  of  raTishing  the 

Yaughan,  J.  (Williams,  J.,  being  latter,  is  an  attempt  at  felony  excusing 

present),  in  his  summing  up,  among  fi.  in  killing  A.    Staten  v.  State,  80 

other  things,  said,  that  it  was  not  justi-  Missis.  619.    See  supra,  §  412,  582. 

fiable  homicide,  unless  there  was  an  In  respect  to  rape,  the  Roman  law  as 

intention  on  the  part  of  the  deceased  well  as  our  own  is  clear  to  this  point, 

and  his  companions,  to  rob  or  murder  "  D.  Hadrianus  rescripsit,  earn,   qui 

the  prisoner,  or  to  do  some  dreadful  strupram  sibi  per  vim  inferentem  occi- 

bodily  injury  to  him ;  and  that  it  was  dit,  dimittendam.^   L.  L.  §  4,  ad  leg. 

not  the  law  that  a  man  would  be  justi-  Com.  de  sic. 

fled  in  taking  away  the  life  of  another,  *  Bes.  v,  Montgomery,  1   Yeates, 

merely  because  he  feared  he  might  be  421 ;  Wh.  Crim.  Law,  §  2984 ;  supra, 

assaulted,  or,  indeed,  if  he  were  actu-  §  218,  255,  589;  Phillips  v.  Trull,  11 

ally  assaulted.    His  lordship  told  the  Johns.  486 ;  Pond  v.  People,  8  Mich, 

jury  that  the  question  for  their  consid-  150. 

eration  was,  whether  the  conduct  of  ^  See  R.  v.  Murphy,  2  C.  &  P.  20; 

the  prisoner  made  it  neceuary  for  the  State  v.  Vance,  17  Iowa,  144 ;  Pricster 
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CHAP.  XV.]                      PREVENTION  OP  FELONY.                            [§  640. 

§  540.  !Pre9pa88  no  exetisefor  kiUing  tre9pas%er.  We  have  al- 
ready seen  ^  how  far  trespass  is  a  palliation.  We  may  here  re- 
peat that  it  is  murder  for  A.  to  deliberately  kill  B.  for  merely 
trespassing  on  A.'s  property.^ 

i;.  Augley,  5  Rich.  (Law)  44 ;  Fost.  homicide  in  killing  them,  as  it  is  their 

274;  1  Hale  P.  C.  488.  right  and  duty  to  aid  in  preserving 

'*  It  is  held  to  be  the  duty  of  eyery  the  peace.  And,  perhaps,  no  case 
one  who  sees  a  felony  attempted  by  can  arise  where  a  felonious  attempt 
violence  to  prerent  it  if  possible ;  and  by  a  single  individual  will  be  as 
in  the  performance  of  this  duty,  which  likely  to  inspire  terror  as  the  turbo- 
is  an  active  one,  there  is  a  legal  righr  lent  acts  of  rioters.  And  a  very 
to  use  all  necessary  means  to  make  limited  knowledge  of  human  nature 
the  resistance  effectnal.  Where  a  fe-  is  sufficient  to  inform  us,  that  when 
lonious  act  is  not  of  a  violent  or  forci-  men  combine  to  do  an  injury  to  the 
ble  character,  as  in  picking  pockets,  person  or  property  of  others,  of  such 
and  crimes  partaking  of  fraud  rather  a  nature  as  to  inrolve  excitement  and 
than  force,  there  is  no  necessity,  and,  provoke  resistance,  they  are  not  likely 
therefore,  no  justification  for  homi-  to  stop  at  half-way  measures,  or  to 
cide,  unless,  possibly,  in  some  excep-  scan  closely  the  dividing  line  be- 
tional  cases.  The  rule  extends  only  tween  felonies  and  misdemeanors, 
to  cases  of  felony ;  and  in  these  it  But  when  the  act  they  meditate  is  in 
is  lawful  to  resist  force  by  force.  If  itself  felonious,  and  of  a  violent  char- 
any  forcible  attempt  is  made  with  a  acter,  it  is  manifest  that  strong  meas- 
felonious  intent  against  person  or  ures  will  generally  be  required  for  their 
property,  the  person  resisting  is  not  effectual  suppression ;  and  a  man  who 
obliged  to  retreat,  but  may  pursue  his  defends  himself,  his  family,  or  his  prop- 
adversary,  if  necessary,  till  he  finds  erty,  under  such  circumstances,  is  jus- 
himself  out  of  danger.  Life  may  not  tified  in  making  as  complete  a  defence 
properly  be  taken  under  this  rule,  as  is  necessary.''  Campbell,  J.,  Pond 
where  the  evil  may  be  prevented  by  v.  People,  8  Mich.  150. 
other  means  within  the  power  of  the  ^  Supra,  §  414 . 
person  who  interferes  against  the  fel-  '  State  v,  BicDonald,  4  Jones  Law 
on.  Reasonable  apprehension,  how-  (N.  C),  19;  State  v.  Brandon,  8  Jones 
ever,  is  sufficient  here,  precisely  as  in  (N.  C),  463^  State  v.  Vance,  17  Iowa, 
all  other  cases.  188;    People  v.  Horton,  4  Mich.  67  ; 

'^  It  has  also  been  laid  down  by  the  People  v.  Cole,  4  Parker,  C.  R.  85  ; 

authorities,  that  private  persons  may  State  v.  Kennedy,  20  Iowa,  569  ;  State 

forcibly  interfere  to  suppress  a  riot  or  v,  Shippey,   10  Minn.  228  ;   State  v. 

resist  rioters,  although  a  riot  is  not  Lambeth,  23  Miss.  322  ;  R.  v.  Archer, 

necessarily  a  felony  in  itself.    This  is  1  F.  &  F.  351 ;  State  v.  Morgan,  8 

owing  to  the  nature  of  the  offence,  Ired.   186 ;   Com.  v.   Drew,  4  Mass. 

which   requires   the    combination  <^  391 ;  Monroe  p.  State,  5  Georgia,  95; 

three  or  more  persons  assembling  to-  Oliver  o.  State,  1 7  Ala.  588 ;  Carroll 

gether,  and    actually    accomplishing  v.  State,  23  Ala.  28 ;  Noles  v.  State, 

some    object    calculated    to    terrify  26    Ala.  31  ;  Harrison  v.  State,  24 

others.    Private  persons  who  cannot  Ala.  67;  Keener  v.  State,  18  Greorgia, 

otherwise'  suppress  them,  or  defend  194. 
themselves   from   them,  may  justify 
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Eyen  when  the  trespass  is  the  irr^ular  assertion  of  a  claim  to 
property,  the  result  is  the  same.  Where  A.,  having  a  right  to 
the  possession  of  a  gtin  which  was  in  the  hands  of  the  deceased, 
and  which  he  knew  to  be  loaded,  attempted  to  take  it  away  by 
force,  and  in  the  struggle  which  ensued  tiie  gun  went  off  acciden- 
tally and  caused  the  death  of  the  deceased ;  it  was  held,  that  as 
the  death  was  caused  by  the  discharge  of  the  .gun,  which  was  the 
result  of  the  unlawful  act  of  A.,  he  was  guilty  of  manslaughter ; 
while  if  the  shooting  had  been  intentional,  the  offence  would  have 
been  murder.^  The  principle  is  that  if  such  killing  take  place  in 
the  passion  and  heat  of  blood,  the  killing  is  manslaughter,  but 
under  no  circumstances  can  it  be  less.  For  the  rule  of  law  is,  that 
where  such  trespass  is  barely  against  the  property  of  another, 
not  his  dwelling-house,  it  is  not  a  provocation  sufficient  to  warrant 
the  owner  in  using  a  deadly  weapon  ;  and  if  he'do  so,  and  with 
it  kill  the  trespasser,  this  will  be  murder,  because  it  is  an  act  of 
violence  beyond  the  provocation ;  but  if  the  injury  be  inflicted 
with  an  instrument  and  in  a  manner  not  likely  to  kill,  and  the 
trespasser  should,  notwithstanding,  happen  to  be  killed,  it  will  be 
no  more  than  manslaughter,  the  law  so  far  recognizing  the  ade- 
quacy of  the  provocation  arising  from  the  trespass.^ 

Owner  of  pergonal  property  renting  it%  illegal  removal.  — 
The  owner  of  personal  property  has  a  right  to  use  as  much  force 
as  is  necessary  to  prevent  its  forcible  iU^al  removal.^  But  to 
kiU  a  mere  trespasser,  not  attempting  removing  the  property  or 
any  felony,  is  at  least  manslaughter  ;  and  if  the  killing  be  not  in 
hot  blood,  is  murder.^ 


1  R.  V.  Archer,  1  F.  &  F.  851. 

^  Supra,  §414,  and  see  Claxton  v. 
State,  2  Humph.  181. 

Whether  the  taking  away  and  de- 
taining of  a  man's  children  is  a  felony 
under  the  Alabama  statute,  or  a  tres- 
pass merely,  depends  upon  the  intent 
with  which  they  are  taken;  and  the 
question  of  intent  is  a  question  of  fact 
for  the  jury.  Hence,  it  was  erroneous 
to  charge  the  jury  that  the  taking 
of  the  defendant's  children,  under 
the  circumstances,  would  not  have 
amounted  to  a  felony.  Oliver  v. 
State,  17  Ala.  587. 

444 


*  See  People  v,  Payne,  8  Cal.  341 ; 
Com.  V.  Kennard,  8  Pick.  IBS;  Com. 
V.  Power,  7  Mete.  (Mass.)  596  ;  John- 
son V,  Patterson,  14  Com.  1 ;  Peo(de  v, 
Hubbard,  24  Wend.  869;  Curtis  v. 
Hubbard,  1  Hill,  886 ;  S.  C.  4  Hill, 
484. 

«  U.  S.  V.  Williams,  2  Cranch  C.  C. 
489 ;  Com.  v.  J>rew,  4  Mass.  891  ; 
Priester  t7.  Augley,  5  Rich.  (Law)  44; 
State  V,  McDonald,  4  Jones  (Law) 
467;  State  v.  Morgan,  8  Ired.  186; 
State  V.  Vance,  1 7  Iowa,  144. 


CHAP.  XV.]  DEFENCE  OF  DWELLING.  [§  544. 

m.   PROTECTION  OF  DWELLING-HOUSE. 

§  541.  When  a  per9on  is  attacked  in  JUa  own  house  he  need 
retreat  no  further.  —  In  such  case  the  person  attacked  is  not  re- 
quired to  retreat  further.  Here  he  stands  at  bay,  and  may  turn 
on  and  kill  his  assailant  if  this  be  apparently  necessary  to  save 
his  own  life,  nor  is  he  bound  to  escape  from  his  house,  in  order 
to  avoid  his  assailant.  In  this  sense,  and  in  this  sense  alone,  are 
we  to  understand  the  maxim  that  '^  Every  man's  house  is  his 
castle."  An  assailed  person,  so  we  may  paraphrase  the  maxim, 
is  not  bound  to  retreat  out  of  his  house,  to  avoid  violence,  even 
though  a  retreat  may  be  safely  made.^  But  he  is  not  entitled, 
either  in  the  one  case  or  the  other,  to  kill  his  assailant  unless  he 
honestly  and  non-n^ligently  believes  that  he  is  in  danger  of  his 
life  from  the  assault. 

§  542.  When  a  felonious  attack  on  the  house  or  its  inmates  is 
threatened^  attack  may  he  resisted  by  taking  life.  —  This  may  be 
when  burglars  threaten  an  entrance,^  or  when  there  is  apparent 
ground  to  believe  that  a  felonious  assault  is  to  be  made  on  any  of 
the  inmates  of  the  house.  In  the  first  case  there  can  be  no  ques- 
tion that  a  person  who,  according  to  his  lights,  bond  fide  believes 
that  a  burglar  is  breaking  into  the  house  can  take  the  life  of  such 
bui^lar,  if  this  be  apparently  the  only  way  of  preventing  the  of- 
fence ;  and  the  bond  fide  belief  is  a  defence,  if  not  n^ligently 
adopted,  even  though  an  innocent  person  be  killed.  And  the 
same  rule  applies  to  a  felonious  attack  on  any  of  the  inmates  of 
the  house.' 

§  543.  But  right  only  of  d^ence  and  prevention.  —  But  this 
right  IB  only  one  of  prevention*  It  cannot  be  extended  so  as  to 
excuse  the  killing  of  persons  not  actually  breaking  into  a  house.^ 
Nor  is  killing  justifiable  for  the  prevention  of  a  trespass  or  non- 
felonious  entrance.'^ 

§  544.  In  the  leading  case  on  this  point  *  the  evidence  was  that 
M.,  who  was  indicted  for  murder,  had  made  himself  obnoxious 

^  1  Hale  P.  C.  4S6  ;  8  GreenL  £v.  *  See  supra,  |  A06-5S4. 

1 117;  Pond  V.  People,  8  Mich.  814  ;  «  Patten  v.  People,  18  Mich.  814;  R. 

Carroll  v.  State,  28  Ala.  28 ;  Haynes  v.  Meade,  1  Lew.  184. 

V.  Bute,  17  Ga.  488;  Com.  v.  Smith,  *  People  v.  Walsh,  48   Cal.  447; 

as  discussed  in  Jones  v.  Com.,  quoted  Carrol  v.  State,  24  Ala.  SQ ;  R.  o. 

infra,  §  584.  BuU,  9  C.  &  P.  22. 

'  See  supra,  {  ^38.  *  B.  v.  Meade,  1  Lew.  184. 
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to  some  boatmen,  by  giving  information  of 'certain  smuggling 
transactions,  in  which  some  of  them  had  been  engaged ;  and 
they,  in  reyenge,  ducked  him,  and  were  in  the  act  of  throwing 
him  into  the  sea,  when  he  was  rescaed  by  the  police ;  the  boat- 
men, however,  as  he  was  going  away,  called  to  him  that  they 
would  come  at  night  and  pull  his  house  down ;  in  the  middle  of 
the  night  a  great  number  of  persons  came  about  Us  house  sing- 
ing songs  of  menace,  and  using  violent  language,  indicating  that 
they  had  come  with  no  friendly  or  peaceable  intention.  M.,  un- 
der an  apprehension,  as  he  aJileged,  that  his  life  and  property 
were  in  danger,  fired  a  pistol,  by  which  one  of  the  party  was 
killed.  Holroyd,  J. :  *^  A  civil  trespass  will  not  excuse  the 
firing  a  pistol  at  a  trespasser  in  sudden  resentment  or  anger.  If 
a  person  takes  forcible  possession  of  another  man's  close,  so  as 
to  be  g^ty  of  a  breach  of  the  peace,  it  is  more  than  a  trespass. 
So  if  a  man  with  force  invades  and  enters  into  the  dwelling  of 
another ;  but  a  man  is  not  authorized  to  fire  a  pistol  on  every 
intrusion  or  invasion  of  his  house ;  he  ought,  if  he  has  a  reason- 
able  opportunity,  to  endeavor  to  remove  him  without  having  re- 
course to  the  last  extremity ;  but  the  making  an  attack  upon  a 
dwelling,  and  especially  at  night,  the  law  regards  as  equivalent 
to  an  assault  upon  a  man's  petson,  for  a  man's  house  is  his  castle ; 
and,  therefore,  in  the  eye  of  the  law,  it  is  equivalent  to  an  as- 
sault ;  but  no  words  or  singing  are  equivalent  to  an  assault  in 
return.  If  you  are  satisfied  that  there  was  nothing  but  the  song, 
and  no  appearance  of  further  violence ;  if  you  believe  that  there 
was  no  reasonable  ground  for  apprehending  further  danger,  but 
that  the  pistol  was  fired  for  the  purpose  of  killing,  then  it  is 
murder.  There  are  cases  where  a  person,  in  the  heat  of  blood, 
kiUs  another,  that  the  law  does  not  deem  it  murder,  but  lowers 
the  offence  to  manslaughter ;  as,  where  a  party  coming  up,  by 
way  of  making  an  attack,  and,  without  there  being  any  previous 
apprehension  of  danger,  the  party  attacked,  instead  of  having  re- 
course to  a  more  reasonable  and  less  violent  mode  of  averting 
it,  having  an  opportunity  so  to  do,  fires  on  the  impulse  of  the 
moment.  If  you  are  of  opinion  that  the  prisoner  was  really 
attacked,  and  that  the  deceased  and  his  party  were  on  the  point 
of  breaking  in,  or  likely  to  do  so,  and  execute  the  threats  of  the 
day  before,  he  was,  perhaps,  justified  in  firing  as  he  did."  ^ 

1  On  this  case,  BUckbam,  J.,  in  his  eridence,  in  1874,  before  the  Hbmi- 
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§  545.  Ad  interesting  application  of  this  doctrine  is  to  be  foond 
in  a  case  in  Michigan  in  1869.^  In  this  case  the  evidence  on  part 
of  the  prosecution  was  that  on  the  17th  of  December,  1867,  a  few 
days  after  the  defendant's  marriage,  several  young  men  of  the 
neighborhood  met  together  to  give  him  a  mock  serenade,  called 
**  homing."  The  defendant  was  living  at  the  time  with  his  father 
and  mother,  the  latter  an  aged  and  sickly  woman.  The  ^^  hom- 
ing "  consisted  of  firing  of  guns,  ringing  bells,  and  yelling.  When 
the  defendant  came  out  and  ordered  the  party  off,  they  dispersed. 
It  appeared,  however,  that  the  defendant  ha^  notice  that  the 

cide  BUI  Committee,  thus  comments :  and  hoisted  Lowe  up  to  the  level  of 

^'I  may  illustrate  what  I  mean  by  re-  Mead's  window.    Mead  shot  at  Lowe, 

ferring  to  a  case  that  actually  hap-  and  killed  him  on  the  spot,  and  was 

pened  about  fifty  years  ago.    It  was  tried  for  murder.     The  first  defence 

the  case  of  the   King  v.  Mead,  and  was  that  he  shot  him  in  defence  of  his 

Sir  Gregory,  in  the  note  put  *  singing  house,  which  was  his  castle ;  but  the 

a  song  not  an  assault.*    The  case  illus-  eyidence  failed  to  show  that  Lowe 

trated  a  great  deal  of  this  law.  There  was  actually  breaking  into  the  house; 

was  a  good  deal  of  smuggling  going  then  they  said  it  was  but  manslaugh- 

on  in  the  £ast  Riding  of  Yorkshire,  ter,  for  there  was  proYOcation,  though 

and  Mead  was  an  active  exciseman,  that  provocation  was  only  singing  a 

and  he  and  another  had  seized  the  song ;  but  the  judge  ruled  that  singing 

goods  belonging  to  Lowe,  a  farmer  at  a  song  was  not  equal  provocation  to  an 

the  head  of  the  smugglers  there,  and  assault.    Then  they  were  proceeding 

carried  them  off.     Then  they  laid  an  to  give  evidence  of  this  assault  on  his 

information  against  Lowe,  whom  Lord  comrade  at  Scarborough,  which  first 

Brougham  defended,  and  he  was  ao-  the  judge  rejected ;  but  upon  their 

quitted ;  then  they  indicted  him  for  stating  that  they  would  give  evidence 

perjury,  and  he  was  acquitted 4  then  that  this  which  had  been  done  to  his 

there  was  tremendous  excitement,  and  comrade  had  been  told  to  him,  and 

Mead  believed  thoroughly  that  he  was  had  created  the  belief  in  his  mind, 

in  danger  of  his  life,  and  went  about  that  his  life  was  in  danger,  he  admitted 

armed ;  and  so  far  did  it  go  that  his  it.    The  judge  directed  the  jury  that 

companion  was  assailed  near  Scarbor-  though  these  men  were  not  actually 

ough,  and  very  nearly  murdered,  and  breaking  into  the  house,  yet,  if  all  the 

the    smugglers    were   dragging   him  circumstances  produced  a  real  belief 

down  to  the  sea  when  a  body  of  the  upon  Mead's  mind   that    they  were 

coast-guard  rescued  him.    He  left  the  breaking  into  the  house  with  intent 

country,  but  Mead  remained  in  his  to  kill  him,  that  would  amount  not  to 

house    still  armed  ;    and  one  night  justification,  but  to  mitigate  the  crime 

Lowe  and  several  others,  who  had  from  murder  to  manslaughter ;  and  he 

been  drinking,  came  riding  past;  they  got   only  imprisonment.     That  was  • 

went  to  Mead's  house,  and  came  round  Justice  Holroyd's  ruling,  and  I  believe 

it,  and  there  was  a  great  controversy  it  to  be  law." 

as  to  what  happened  then;  they  un-  ^  Fatten  v.  People,  18  Mich.  814. 
doabtedly  sang   an   insulting    song, 
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party  intended  to  return  the  next  night*  They  did  return  ;  and 
after  the  noise  had  been  continued  for  some  minutes,  the  defendant 
came  out  to  the  place  where  the  party  was  collected,  went  ba<^  to 
the  house,  and  then  came  back  again,  and  went  towards  Cowles, 
the  deceased,  who  was  standing  facing  him  with  the  butt  of  his 
gun  on  the  ground.  A  blow  was  struck  by  the  defendant  at  C!owles, 
who  then  was  seen  on  his  hands  and  knees  ;  the  defendant  struck 
a  second  blow,  with  an  axe,  at  Cowles,  who  was  knocked  over, 
and  subsequently  died  of  the  wound.  ^^  On  the  part  of  the  de- 
fendant, it  appeared  that  he  resided  with  his  fatiiier  and  mother, 
who  were  aged  and  infirm  people ;  that  the  old  lady  was  quite 
feeble,  and  had  for  many  years  suffered  from  palpitation  of  tiie 
heart,  and  also  from  spells  of  dizziness :  that  any  unusual  excite- 
ment brought  on  the  palpitation  of  the  heart,  and  any  oyerdoing 
or  prostration  was  likely  to  be  followed  by  attacks  of  dizzinew. 
That  the  defendant,  on  being  aroused  by  the  noise  out  of  doors, 
went  down-stairs ;  that  his  mother  was  in  great  terror  lest  vio- 
lence should  be  done.  That  she  be^ed  him  to  drive  them  off ; 
that  he  then  stepped  to  the  door  and  ordered  them  off ;  they  paid 
no  attention  to  it ;  the  noise  kept  on ;  he  stepped  to  the  door 
again,  and  took  the  axe  and  stepped  out ;  and  several  voices  cried 
out,  ^'  Shoot  him,  damn  him,  shoot  him  ;"  that  as  he  stepped  out 
towards  them,  the  crowd  sallied  on  to  him,  and  he  was  struck 
with  a  gun  or  other  weapon ;  that  he  struck  deceased  and  then 
went  into  the  house,  and  that  several  gun  wads  were  fired  through 
the  open  door." 

The  defendant's  counsel  asked  a  witness  for  the  prosecution, 
on  cross-examination,  ^^  if  Cowles  did  not  tell  him  that  the  boys' 
running  away  the  night  before  was  a  cowardly  act,  and  that 
night  they  were  going  to  get  a  company  together,  and  go  there 
and  stand  their  ground.  The  prosecution  objected,  and  the 
court  sustained  the  objection."  It  was  held  by  the  supreme 
court  that  this  rejection  was  erroneous.  *^  It  was  not  only  the 
right  but  the  duty  of  the  prosecution,"  said  Christiancy,  J.,  "  to 
show  generally  the  transaction  as  a  whole,  its  nature  and  its  ob- 
jects, whether  its  tendency  should  be  to  show  the  guilt  or  inno- 
cence of  the  defendant.  This  was  not  only  necessary  in  fairness 
to  the  prisoner^  but  to  enable  the  jury,  from  a  view  of  the  whole, 
to  estimate  and  apply  each  particular  item  of  evidence  which 
might  be  adduced  in  any  stage  of  the  case.     But  whether  the 
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proBecution  did  this  or  not,  it  was  the  clear  right  of  the  defend- 
ant, either  by  cross-examination,  or  by  witnesses  introduced  in 
his  defence,  to  go  fully  into  all  matters  thus  constituting  the  res 
ffestce.  He  could  not  be  bound  by  the  showing  on  the  part  of 
the  prosecution,  but  was  at  liberty  to  show  that  the  transaction 
as  a  whole,  or  in  any  of  its  parts  or  purposes,  was  different  from 
that  shown  by  the  prosecution.  And  for  this  purpose  it  was 
competent  for  him  to  show  any  act  or  declaration  of  any  indi- 
yidual  of  either  assemblage  in  furtherance  of  the  common  object, 
or  in  reference  to  it,  from  the  inception  to  the  close  of  the  trans- 
action, —  their  combination  or  concert  haying  already  sufficiently 
been  shown."  It  was  further  ruled,  that  if,  from  the  defendant's 
knowledge  of  his  mother's  peculiar  physical  condition,  he  had 
reason  to  beUeve  that  her  life  was  endangered  by  the  riotous 
proceedings,  and  if  the  rioters  were  informed  of  her  condition,  or 
if  all  reasonable  or  practicable  efforts  had  been  made  to  notify 
them  of  the  fact,  it  was  sufficient  to  excuse  his  conduct  toward 
them  to  the  same  extent,  as  though  the  danger  to  her  life  had 
resulted  from  an  actual  attack  upon  her  person,  or  as  though  he 
was  in  the  Kke  danger  from  an  attack  upon  himself ;  and  he  was 
justifiable  in  using  the  same  means  of  protection  in  the  one  case 
as  in  the  other.^ 

^  ^  In  the  present  case,^  said  Chris-  bells,  firing  of.  gans  loaded  only  with 

tiancy,  J.,  '*  no  actual  attack  had  been  powder  and  wads,  and  by  other  noises, 

made  upon  the  defendant's  house,  nor  rather  than  personal  injury  to  himself 

forcible  attempt  to  enter  ;  and  unless  or  any  of  his  family, 
the  defendant,  when  he  stepped  out  of        ''  But  there  was  also  evidence  that, 

the  house  with  the  axe,  was,  as  in  his  before   the    defendant    stepped    out, 

statement  he  claimed  to  be,  actually  there  were  threatening  cries  among 

struck  by  some  one  or  more  of  the  riot-  the  rioters  '  to  bring  him  (or  fetch 

ers,  there  was  no  actual  attack  made  him)  out,'  or  to  '  bring  or  fetch  them 

on  the  defendant,  or  any  one  of  his  out,'  which    must  have    referred  to 

family.    There  was,  however,  eyidence  the  defendant,  and   perhaps   to   his 

tending  to  show  that,  when  the  door  wife,  and  possibly  to  his  father  and- 

was  standing  open,  and  the  defend-  mother.  > 

ant  and  his  father  and  mother  were  **  Considering  the  case  first  with 
ordering  the  rioters  off,  the  wads  from  reference  only  to  the  facts  existing 
some  of  the  guns  were  fired  into  the  prior  to  the  time  when  the  defendant 
house.  The  evidence,  also,  tended  to  went  out  with  the  axe,  and  without 
show  that  the  defendant  knew  or  un-  reference  to  the  peculiar  effects  pro- 
derstood  that  the  general  and  original  duoed  by  the  conduct  of  the  rioters 
object  of  the  rioters  in  assembling  upon  his  mother,  there  was  nothing,  I 
there  was  to  annoy  him  and  his  family,  think,  in  the  evidence,  fairly  tend- 
by  the  blowing  of  horns,  ringing  of  ing  to  show  a  state  of  facts,  which 
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§  546.  Still  more  indulgently,  so  tax  as  oonoems  the  right  of  a 
person  apparently  defending  his  own  house,  was  the  law  inter- 
would  justify  or  excuse  the  defendant  duct  were  allowed  to  continue.  But 
in  rushing  out  and  attacking  any  of  to  render  this  ayailable  to  the  defend- 
the  rioters  with  an  axe,  or  other  dan-  ant  as  an  excuse  for  the  homicide, 
gerous  weapon,  for  the  purpose  of  the  jury  should  also  find  that  the 
compelling  them  to  desist  or  leave,  rioters  were  informed  of  this  condi- 
though  he  might  have  been  excused  tion  of  the  mother,  and  the  effects 
for  attempting  to  drive  them  off  by  produced  by  their  conduct ;  or  that 
force,  and,  even  by  blows,  with  any  every  reasonable  and  practicable  effort 
instrument  not  calculated  to  endan-  had  been  made  to  notify  them  oi  the 
ger  life  or  limb.  But  though  from  the  facts,  —  as  such  are  not  the  ordinary 
sudden,  violent,  and  capricious  im-  effects  of  such  causes  upon  people 
pulses  to  which  an  excited  mob  is  generally,  and,  therefore,  would  not 
always  subject,  danger  may  always  naturally  be  anticipated  by  the  rioters, 
naturally  be  apprehended,  specially  But  if  they  had  such  notice,  or  the 
about  a  man's  dwelling  at  night,  defendant  was  prevented  from  giving 
whatever  the  original  object  of  the  it  by  the  noise  and  tumult  of  the  riot- 
assemblage  may  have  been,  and  no  ers  ;  then  I  can  see  no  sound  reason 
one  can  estimate  the  nature  or  extent  why  the  danger  to  the  mother  from 
of  the  danger  —  yet,  until  some  actual  their  conduct  should  not  have  excused 
violence  had  been  done,  or  attempted,  the  conduct  of  the  defendant  towards 
in  this  case  against  either  the  house  or  them,  to  the  same  extent  as  if  the 
its  inmates,  the  necessity  which  alone  danger  to  her  life  had  resulted  from 
could  excuse  taking  the  life  of  any  of  an  actual  attack  upon  her  person,  or 
the  assailants  had  not  yet  occurred,  the  like  danger  to  the  defendant  horn 
and  might  never  occur.  And  though  an  attack  upon  him.  And  the  do- 
the  defendant  had  the  right  to  act  fendant  would,  I  think,  have  the  rig^t 
under  the  circumstances  as  they  ap-  to  resort  to  the  same  means  of  protec- 
peared  to  him,  yet,  up  to  this  point  tion  in  the  one  case  as  in  the  other, 
(without  reference  to  the  defendant's  What  these  means  are,  in  what  con- 
mother),  there  was  nothing  in  the  tingency  they  may  be  used,  and  how 
circumstances  which  fairly  tended  to  they  are  to  be  judged  of  by  the  de- 
show  that  he  could  have  believed  the  fendant,  will  be  considered  under  the 
dire  necessity  to  have  arisen.  next  head. 

<<  We  will  next  inquire  how  far  the  ^  There  was   evidence  —  and   the 

case  may  be  affected  by  the  peculiar  statement  of  the  prisoner  made  on  the 

effects  produced  upon  the  defendant's  trial  must  for  this  purpose  be  tareated 

mother  by  the  conduct  of  the  rioters,  as  such  —  from  which  the  jury  might 

*' There  was  evidence  from  which  have  found  (as  supposed  in  part  of 
the  jury  might  have  found  that,  owing  the  charge  given  by  the  court  below) 
to  the  feeble  health  of  the  mother  and  that  the  defendant  took  the  axe  from 
her  peculiar  infirmities,  the  fear  and  the  house  for  the  purpose  of  self- 
excitement  caused  by  the  conduct  and  defence,  and  stepped  out  of  the  door, 
threats  of  the  rio^ra  produced  upon  for  the  purpose  of  inducing  the  rioters 
her  alarming  effects,  i^m  which  the  to  leave,  or  of  dispersing  them  ;  and 
defendant  might  well  have  appre-  that,  as  he  stepped  out,  the  crowd 
hended  her  speedy  death  if  such  con-  oried  out,  *  Kill  him,  damn  him,  kill 
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preted.by  the  supreme  court  of  New  York  in  1888.  The  evi- 
dence was  that  the  deceased  and  two  companions  sought  to  gain 
admittance  into  a  house  of  ill-fame  by  violence,  and  against  the 
will  of  the  keeper  thereof,  who  ran  out  and  struck  the  deceased 
with  a  door  bar,  from  which  death  ensued;  and  this  being 
proved,  it  was  held  by  Nelson,  C*  J.,  and  Cowen,  J.  (Bronson, 
J.,  dissenting),  that  testimony  that  threats  had  been  made  a  week 
before  by  a  party  of  rioters,  who  had  broken  into  the  house  and 
abused  the  inmates,  that  they  would  return  some  other  night  and 
break  in  again,  might  be  received  and  submitted  to  the  consider- 
ation of  the  jury  under  the  instruction  of  the  court;  although 
it  was  intimated  that  for  the  rejection  of  such  evidence,  where 
it  was  not  shown  that  the  deceased  was  one  of  the  party  who 
made  the  threats,  a  new  trial  would  not  be  granted.^  Meade's 
case  was  cited  by  Cowen,  J.,  who  said,  ^' there"  (in  Meade's 
case)  ^^  the  death  was  occasioned  by  firing  a  loaded  pistol.  The^ 
case  at  bar  presents  the  same  circumstance  of  alarm  one  step 
more  remote,  the  assailant  not  being  identified  with  the  previous 

him,'  and  that  nishing  towards  him,  *^  It  is  not  to  be  forgotten  that  the 
some  one  or  more  of  them  hit  him  rioters  assembled  there  for  an  illegal 
with  a  gun  or  club  or  other  weapon,  object ;  for  the  purpose,  by  their  own 
If  this  hypothesis  should  be  found  confession,  of  a  wanton  and  unpro- 
to  be  true,  instead  of  the  charge  given  voked  insult  and  defiance  to  the  de- 
by  the  court,  the  jury  should,  I  think,  fendant  and  his  family  ;  that  the 
have  been  told  substantially,  that  the  unpleasant,  and,  as  it  turned  out,  the 
defendant  was  excusable  for  acting  terrible  crisis,  was  forced  upon  the 
according  to  the  surrounding  cir-  defendant  against  his  will,  by  their 
cumstances  as  they  appeared  to  him;  criminal  conduct.  And  while  proro- 
and  if,  from  these  circumstances,  he  cation,  as  such,  cannot  render  the 
believed  there  was  imminent  danger  homicide  excusable;  yet,  in  estimating 
of  death  or  great  bodily  harm  to  him-  the  nature  and  imminence  of  the  dan- 
self  or  any  member  of  his  family,  then,  ger,  in  the  choice  of  means  to  avoid 
if  he  had  already  tried  every  other  it,  or  the  amount  of  force,  or  kind  of 
reasonable  means  which  would,  under  weapon  to  be  used  in  repelling  it, 
the  circumstances,  naturally  occur  to  the  excitement  and  confusion  which* 
an  honest  and  humane  man,  to  ward  would  naturally  result  from  the  sur- 
off  the  danger  or  repel  the  attack,  he  rounding  circumstances,  for  which  the 
might  resort  to  sudi  forcible  means,  rioters  alone  were  responsible,  should 
even  with  a  dangerous  weapon,  as  he  not  be  overlooked."  **  We  cannot,"  it 
believed  to  be  necessary  for  protec-  was  further  justly  said^  '<  require  of 
tion;  and  if  such  means  resulted  in  the  defendant,  while  in  high  excite- 
the  death  of  any  of  the  supposed  ment,  the  discretion  to  be  exercised 
assailants,  the  homicide  would  be  ex-  by  a  dispassionate  observer.*' 
cnaable.  ^  People  t7.  Bector,  19  Wend.  669. 
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rioters.  That,  per  se^  however,  would  not  so  absolutely  remove 
apprehension  that  the  killing  could  not  be  referred  to  it.  The 
jury  might  have  laid  no  stress  upon  the  circumstance;  but  I 
think  it  should  have  been  received,  because  we  cannot  say  they 
would  not.  The  lightness  of  a  relevant  circumstance  is  no  argu- 
ment for  withholding  it  from  the  jury."  ^ 

^  Bronson,  J.,  however,  held  that  knockinj;  or  kicking  at  the  door  for 

Meade's  case  did  not  apply.     <*We  admittance  was  nothing  more    than 

are  referred  on  this  point  to  Meade's  the  prisoner  had  been  accustomed  to 

case,  1  Lewin  C.  C.  184,  as  cited  in  hear,  without  any  apprehension  for 

Boscoe's  Cr.  £y.   645.     There   are  the  safety  of  his  person  or  property, 
some  very  important  points  of  differ-        *'  But  what  is  very  natural,  there  is 

ence  between  that  case  and  the  one  at  no  offer  to  prove  that  either  of  the 

bar.    In  that  case,  the  boatmen,  of  three  young  men  was  of  the  party 

whom  Law,  the  deceased,  seems  to  have  which  had  conmiitted  the  riot,  or  had 

been  one,   attacked   Meade,  ducked  any  connection  or  acquaintance  with 

him,  and  were  in  the  act  of  throwing  the  rioters.    Nor  was  there  any  offer 

him  into  the  sea,  when  he  was  rescued  to  show  that  the  prisoner  supposed  or 

by  the  police.    As  Meade  was  going  believed,  or  had  any  reason  to  suspect 

away,  the   boatmen  threatened  him  or  believe,  that  either  of  these  three 

that  they  would  come  at  night  and  young  men  had  anything  to  do  with 

pull  his  house  down.    In  the  middle  the  previous  disturbance,  or  the  threat- 

of  the  night.  Law  and  a  great  number  ened  assault  on  his  house.    There  was 

of  persons  came  about  Meade's  house,  no  suggestion  that  either  the  rioters  or 

singing  songs  of  menace  and  using  the  young  men  were  strangers  to  the 

violent  language.    Meade,  under  an  prisoner.     So  far  as  t)ie  offer  goes, 

apprehension,  as  he  alleged,  that  his  he  may  have  known  very  well  that 

life  and  property  were  in  danger,  fired  the    deceased    and    his   companions 

a  pistol  by  which  Law,  one  of  the  had  nothing  to  do  with  the  previous 

party,  was  killed.    Belt  was  also  in-  disturbance.    Surely,  there  is  nothing 

dieted  with  Meade,  as  having  been  in  Meade's  case  to  warrant  the  admis- 

present,  aiding  and  abetting  the  al-  sion  of  such  evidence  as  the  prisoner 

leged    murder.      Holroyd,  J.,  among  proposed  to  give, 
other  things,  said  to  the  jury  :    '  If       <<  It  is  not  improbable  that  the  pris- 

you  are  of  opinion  that  the  prisoners  oner  knew  the  persons  who  had  broken 

were  really  attacked,  and  that  Law  into  his  house,  and  abused  the  inmates 

and  his  party  were  on  the  point  of  a  week  before,  especially  as  the  case 

breaking  in,  or  likely  to  do  so^  and  states  that  rioters  had  been  admitted 

execute  the  threat  of  the  day  before,  as  guests  in  his  house.    But  if  he  did 

they  were,  perhaps,  justified  in  firing  not  know  their  names,  he  might  be 

as  they  did.'     In   the   case  at  bar,  yery  well  able  to  distinguish  between 

the  pretended  attack  was  not  made  them  and  the  three  young  men.    It 

the  very  next  night  after  the  threat  was  '  a  clear,  moonlight '  night,  very 

of  the  rioters ;   a  whole  week  inter-  light,'    when   the  deceased  and  bis 

vened.  '  The  attack  was  not  made  by  companions  went  to  the  house.    The 

a   great  number  of   persons;   there  prisoner  came  to    the  window,  and 

were  only  three  young  men;  and  the  held  a  conversation  with  them  before 
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§  547.  In  Vermont,  in  1878,  the  doctrine  of  Meade's  case  was 
affirmed,  it  being  expressly  declared  that  the  use  of  deadly  weap- 

be  made  the  attack,  in  which  there  the  time  the  young  men  came  there  — 
was  no  intimation  that  he  regarded  not  that  I  had  any  reason  to  expect 
them  as  rioters,  or  that  the/  had  ever  violence  from  them,  but  from  the  riot- 
done  any  act  to  excite  his  apprehen-  ers ;  this  is  my  reason  for  sallying  out 
sion.  But,  aside  from  the  probability  of  the  house,  and  attacking  the  de- 
that  the  prisoner  knew  the  deceased  ceased  with  a  dangerous  weapon.  It 
and  his  companions  had  nothing  to  do  seems  impossible  to  maintain  that  the 
with  the  previous  assault,  the  offer  did  evidence  was  admissible.  The  facts, 
not  go  far  enough  to  show  any  con-  if  proved,  would  not  furnish  even  a 
nection  between  the  two  transactions,  colorable  pretence  for  the  attack  on 
Had  the  evidence  been  received,  it  the  deceased.  Although  it  is  never 
would  have  furnished  no  just  ground  necessary  that  the  evidence  offered 
for  the  inference  that  the  previous  should  be  conclusive,  it  is  always  es- 
riot  was  at  all  in  the  mind  of  the  sential  that  it  should  have  a  direct 
prisoner  at  the  time  he  made  the  at-  tendency  to  establish  the  point  in  con- 
tack.  It  was  a  mere  afler-thought —  troversy.  A  different  rule  would  lead 
an  attempt  to  get  up  and  distract  the  to  the  most  mischievous  consequences 
minds  of  the  jury  with  a  collateral  in  trial  by  jury." 
question  utterly  foreign  to  the  point  Nelson,  C.  J.,  held  the  evidence 
in  issue.  admissible  on  the  following  grounds : 
''The  bill  of  exceptions  states  the  "With  respect  to  the  exclusion  of 
purpose  for  which  the  evidence  was  the  evidence  on  behalf  of  the  pris- 
offered.  It  was  to  show  that  the  de-  oner,  of  a  riotous  assault  upon  his 
fendant  had  reason  to  apprehend  vio-  dwelling  upon  the  night  of  the  pre- 
lence  upon  his- house  at  Uie  time  the  vious  Saturday  (seven  days  previous), 
deceased  and  his  companions  came  and  of  the  threat  to  return  and  repeat 
there,  and  that  that  was  his  reason  for  it,  it  may  be  proper  to  say  a  word, 
using  so  much  force  as  he  did.  Here  This  proof  was  offered  with  a  view 
we  have  the  inference  which  the  pris-  to  show  that  the  prisoner  had  some 
oner  wishes  to  draw  from  the  evidence,  ground  for  the  apprehension  of  vio<- 
and  it  is  worthy  of  notice  that  he  does  lence  upon  his  dwelling  and  inmates 
not  pretend  that  the  evic(ence  would  when  the  deceased  and  his  companions 
warrant  any  inference  that  violence  first  appeared  and  commenced  beating 
upon  his  house  was  to  be  apprehended  at  the  door ;  and  that,  under  the  influ- 
from  the  deceased  and  his  companions,  ence  of  it,  a  degree  of  resistance  was 
He  only  contends  that  he  had  reason  excusable,  which  might  otherwise  be 
to  expect  violence  at  that  time,  but  considered  disproportioned  to  the  act- 
does  not  venture  the  suggestion  that  ual~  danger.  That  the  law  regards 
it  was  to  come  from  the  deceased  or  this  sort  of  palliation  for  an  excess  of 
his  fellows.  What,  then,  do  this  offer  resistance  in  case  of  an  unlawful  as- 
and  the  inference  from  it  come  to  ?  sault  upon  the  person  or  property  of 
The  prisoner  says,  rioters  broke  into  the  citizen,  is  not  denied ;  the  only 
my  house  a  week  before,  abused  the  question  here  is,  whether  the  proposed 
inmates,  and  threatened  another  at-  proof  brought  the  case  within  it.  If 
tack ;  therefore,  I  had  reason  to  ap-  I  had  been  sitting  upon  the  trial,  I 
prehend  violence  upon  my  house  at  would  have  admitted  the  evidence ; 
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ons  is  permissible  to  avert  an  impending  apparent  feloniotifl  as- 
sault on  the  defendant  or  his  household.^ 

though  I  cannot  but  see,  looking  at  ing  the  said  Flanders  a  mortal  wonnd  of 

the  whole  case,  that  it  could  not  pos-  which  he  died.    The  respondent  testi- 

sibly  have  had  much  effect  upon  the  fied  that  he  fired  to  the  ground,  and 

minds  of  the  jury.    If  the  new  trial  that  his  object  was,  not  to  hit  them, 

turned  upon  it,  I  might  hesitate  before  but  to  scare  them  away." 

granting  it.     It  has  ahready  appeared  The  respondent  requested  the  court 

that  some  of  these  rioters  were  sub-  to  charge  that  "  the  making  of  an  at- 

sequently  admitted  as  guests  in  the  tack  upon  a  dwelling,  and  especially 

house,  —  a  fact  that  goes  far  to  satisfy  at  night,  the  law  regards  as  equiralent 

the  mind  that  no  well  founded  appre-  to  an  assault  upon  a  man's  person  ; 

hension  existed."  for  a  man's  house  is  his  castle."    But 

^  State  V.  Patterson,  45  Yt.  308  ;  the  court  refused  so  to  charge ;  to 

1  Green's  C.  B.  490.  which  the  respondent  excepted.    The 

In  this  case  the  eyidence,  as  given  court  charged  the  jury  that  "^  if  they 
by  the  reporter,  was  '*that  on  the  were  convinced  beyond  a  reasonable 
24th  of  May,  1871,  the  respondent  doubt  that  the  deaUi  of  Flanders  was 
was  living  with  his  wife,  mother,  and  occasioned  by  the  shot  fired  by  the 
sisters,  in  a  tenement  house  in  the  respondent,  then  the  prosecution  had 
village  of  St.  Albans ;  that  on  the  made  out  the  killing  in  the  manner 
evening  of  that  day,  Greorge  W.  Flan-  charged  in  the  indictment.  .... 
ders,  the  decedent,  and  one  Watson,  That  all  killing  of  a  human  being  is 
being  under  the  influence  of  liquor,  presumed  to  be  unlawful;  and  when 
went  to  the  respondent's  house,  after  the  fact  of  the  killing  is  established, 
he  and  his  family  had  retired  for  the  it  devolves  on  the  party  who  commit- 
night,  and  knocking  at  the  door  asked  ted  the  act  to  excuse  that  killing — to 
to  be  let  in  ;  that  the  respondent  show  that  it  was  justifiable  —  in  order 
raised  the  window  of  his  room  and  to  escape  the  legal  consequences  which 
told  them  that  he  did  not  want  any  attach  to  the  commission  of  the  act ;  ** 
one  there,  and  that  they  could  not  to  which  the  respondent  excepted, 
come  in ;  that  they  said  they  wanted  **  It  is  not  deemed  needful  fiar  the 
to  come  in  and  talk  with  the  respond-  purpose  of  this  case,  with  reference  to 
ent,  and  kept  insisting  upon  being  let  its  future  prosecution,"  said  Barrett, 
in  and  remained  some  time,  insisting,  J.,  in  giving  the  opinion  of  the  su- 
and  grew  more  violent  the  longer  they  preme  court,  '<  to  discuss  specifically 
stayed,  and  repeatedly  threatened  to  any  other  subject,  except  that  of  the 
break  the  door  down,  and  swore  and  dwelling-house  being  one's  castle,  as 
used  abusive  language,  and  threw  a  bearing  upon  his  right  to  kill  or  to  use 
brick  or  stone  through  the  window ;  deadly  weapons  in  defence  of  it.  This 
that  one  of  them  took  off  his  hat,  and  is  presented  in  theSd  request  in  behalf 
commenced  taking  off  his  coat,  and  of  the  respondent,  which  is,  in  the  Ian- 
started  towards  the  door,  whereupon  guage  used  by  Holroyd,  J.,  in  charg- 
the  respondent  went  into  another  ing  the  jury  in  Meade's  case,  infra, 
room,  and  got  a  gun  that  he  had  used  viz. :  '  The  making  of  an  attack  upon 
some  days  before,  hunting,  and  which  a  dwelling,  and  especially  in  the  night, 
was  loaded  with  shot,  and  put  the  bar-  the  law  regards  as  equivalent  to  an 
rel  on  the  window-sill  and  fired,  giv-  assault  on  a  man's  person,  for  a  man's 
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§  548.  In  Calif omia,  in  1872,^  the  same  point  was  affirmed 
under  the  following  circumstances,  as  stated  in  the  opinion  of 

house  is  his  castle. '  The  purpose  of  ute  for  the  respondent  to  resist  an  officer 
this  request  seems  to  have  been,  to  in  the  service  of  civil  process  within 
justify  the  killing  with  the  gnn,  as  a  his  dwelling-house,  such  officer  having 
lawful  mode  and  means  of  defending  unlawfully  broken  into  the  house  for 
the  casUe,  as  well  as  the  person  within  the  purpose  of  making  such  service. 
it.  Looking  to  the  state  of  the  evi-  The  language  of  the  opinion  is  to  be 
dence,  it  is  not  altogether  obvious  interpreted  with  reference  to  the  case 
what  there  was  in  the  case  to  warrant  and  the  question.  That  case  in  no 
its  being  claimed  that  the  respondent  respect  involved  the  subject  of  the 
killed  Flanders,  as  a  means  of  defend-  use  of  a  deadly  weapon  with  fatal 
ing  himself  and  his  castle.  It  was  effect  in  defence  of  the  castle  ;  and  it 
claimed  in  behalf  of  the  prosecution,  is  not  to  be  supposed  that  the  judge 
and  the  evidence  given  in  that  behalf  who  drew  up  the  opinion  was  under- 
showed,  that  the  gun  was  not  fired  at  taking  to  discuss  or  propound  the  law 

Flanders  as  a  measure  of  force,  to    of  that  subject 

repel  and  prevent  him  firom  breaking  '^  In  a  learned  note  in  2  Archb.  Cr. 

into  the  house.    Moreover,  in  the  ex-  L.  825,  it  is  said:  '  But  when  it  is 

ceptions  it  is  said,  *  The  respondent  said  that  a  man  may  rightfully  use  as 

testified  that  he  fired  to  the  ground,  much  force  as  is  necessary  for  the  pro- 

and  the  object  in  firing  was,  not  to  hit  tection  of  his  person  and  property,  it 

them,  but  to  scare  them  away.'    The  should  be  recollected  that  this  rule  is 

respondent    seems    not   to   have  re-  subject  to  this  most  important  modifi- 

garded  it  a  case,  or  a  conjuncture,  in  cation,  —  that  he  shall  not,  except  in 

which  it  was  needful  or  expedient  to  extreme  cases,  endanger  human  life^ 

use  a  deadly  weapon  as  a  means  of    or  great  bodily  harm Ton  can 

forceful  resistance  to  meet  and  re-  only  kill  to  save  life  or  limb^  or  pro- 
pel an  assault  on  his  house —  what-  vent  a  great  crime,  or  to  accomplish  a 
ever  such  assault  in  fact  was  —  or  necessary  public  duty.  It  is  therefore 
to  protect  himself  from  any  threat-  clear,  that  if  one  man  deliberately 
ened  or  feared  assault  on  his  person,  kills  another  to  prevent  a  mer  ^res- 
The  gun  loaded  with  powder  alone  pass  on  his  property,  -*  whether  that 
would  have  served  all  the  needs  of  the  trespass  could  or  could  not  otherwise 
occasion,  and  of  the  exigency  which  be  prevented,  —  he  is  guilty  of  murder, 
the  respondent  supposed  then  to  exist  If,  indeed,  he  had  at  first  used  moder- 
and  to  press  upon  him.  ate  force,  and  this  had  been  returned 
<*  Nevertheless,  the  point  was  made  with  such  violence  that  his  own  life 
by  said  Sd  request.  It  was  indicated  was  endangered,  and  then  he  killed 
in  the  charge  that  the  case.  State  v.  from  necessity,  it  would  have  been 
Hooker  (17  Yt.  670),  was  invoked  in  excusable  homicide.  Not  because  he 
support  of  it,  and  it  is  cited  in  this  could  take  life  to  save  his  property, 
court  for  the  same  purpose.  That  case  but  he  might  take  the  life  of  the  as- 
professes  to  decide  only  the  question  sailant  to  save  his  own.' 
involved  in,  and  presented  by  it,  viz. :  ^  Harcourt's  case,  5  Eliz.  (stated  1 
whether  it  was  criminal  under  the  Stat-  Hale  P.  C.  485-6),  shows  diat  this 

1  People  V.  Walsh,  43  CaL  447. 
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the  court  given  by  Wagner,  J. :   ^*  The  ahooting  was  not  de- 
nied, but  was  claimed  by  the  prisoner  to  have  been  excttsable 

doctrine  is  not  new.     '  Harcourt,  be-  said  hj  Holroyd,  J.,  in  charging  the 

ing  in  possession  of  a  house  by  title,  jury  in  Meade's  case,  1  Liewin  C.  C. 

as  it  seems,  A.  endeavored  to  enter,  184.    Some  exasperated  sailors  had 

and  shot  an  arrow  at  them  within  the  ducked  Meade,  and  were  in  the  act  of 

house,   and    Harcourt,   from  within,  throwing  him  into  the  sea,  when  he 

shot*  an  arrow  at  those  that  would  was  rescued  by  the  police.     As  the 

have  entered,  and  killed  one  of  the  gang  were  leaving,  they  threatened 

company.      This    was    ruled    man-  that  they  would  come  by  night  and 

slaughter,  and  it  was  not  se  de/en-  pull  his  house  down.     In  the  middle 

dendOf  because  there  was  no  danger  of  of  the  night  a  great  number  came, 

his  life  from   them  without^'      What  making     menacing     demonstrations, 

was  thus  ruled  is  the  key  to  the  au-  Meade,  under  an  apprehension,  as  he 

thor's  meaning  in  the  next  following  alleged,  that  his  life  and    property 

paragraph  of  his  book,  which  see.  were    in  danger,  fired  a    pistol,  by 

"  The  idea  that  is  embodied  in  the  which  one  of  the  party  was  killed, 
expression  that  a  man's  house  is  his  Meade  was  indicted  for  murder.  Upon 
caatle,  is  not  that  it  is  his  property^  that  state  of  facts  and  evidence,  the 
and,  as  such,  he  has  the  right  to  de-  judge  said  to  the  jury  :  *  A  civil  tres- 
fend  and  protect  it  by  other  and  more  pass  will  not  excuse  the  firing  of  a 
extreme  means  than  he  might  lawfully  pistol  at  a  trespasser  in  sudden  re- 
use to  defend  and  protect  his  shop,    sentment  or  anger,  &c But  a 

his  office,  or  his  barn.    The  sense  in  man  is  not  authorized  to  fire  a  pistol 

which  the  house  has  a  peculiar  im-  on  every  intrusion  or  invasion  of  his 

munity  is,  that  it  is  sacred  for  the  pro-  house.    He  ought,  if  he  has  reaaona- 

tection  of  his  person  and  of  his  family,  ble  opportunity,  to  endeavor  to  re- 

An  assault  on  the  house  can  be  re-  move  him  without  having  recourse  to 

garded  as  an  assault  on  the  person  the  last  extremity.    But  the  making 

only  in  case  the  purpose  of  such  as-  an  attack  upon  a  dwelling,  and  espe- 

sault  be  injury  to  the  person  of  the  cially  at  night,  the  law  regards  as  equiv- 

occu'pant  or  members  of  his  family;  alent  to  an  assault  on  a  man's  per- 

and,  in  order  to  accomplish  this,  the  son ;  for  a  man's  house  is  his  castle, 

assailant  attacks  the  castle  in  order  to  and,  therefore,  in  the  eye  of  the  law, 

reach  the  inmates.     In  this  view,  it  is  it  is  equivalent  to  an  assault;  but  no 

said  and  settled  that,  in  such  case,  the  words  or  singing  are  equivalent  to  an 

inmate  need  not  flee  from  his  house  in  assault,  nor  will  they  authorize  an  as- 

order  to  escape  from  being  injured  by    sault  in  return,  &c There  are 

the  assaiknt,  but  he  may  meet  him.  at  cases  where  a  person  in  heat  of  blood 

the  threshold,  and  prevent  him  from  kills  another,  that  the  law  does  not 

breaking  in  by  any  means  rendered  deem  it  murder,  but  lowers  the  offence 

necessary  by  the  exigency;  and  upon  to  manslaughter;  as,  where  a  par^ 

the  same  ground  and  reason  as  one  coming  up  by  way  of  making  an  at- 

may  defend  himself  firom  peril  of  life,  tack,  and  without  there  being  any 

or  great  bodily  harm,  by  means  fatal  previous  apprehension  of  danger,  the 

to  the  assailant,  if  rendered  necessary  party  attacked,  instead  of  having  re- 

by  the  exigency  of  the  assault.  course  to  a  more  reasonable  and  less 

**  This  is  the  meaning  of  what  was  violent  mode  of  averting  it,  having  an 
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iinder  the  circomstanoes.  The  prisoner  was  the  clerk  in  cfaaige 
at  Coulter's  Hotel,  in  Snelling,  at  which  hotel  deceased  was  a 
boarder,  but  not  a  lodger,  and  about  two  o'clock  in  the  morning 
saw  a- man,  who  proved  to  be  the  deceased,  seemingly  in  the  act 
of  getting  into  or  out  of  a  window  of  one  of  the  rooms  on  the 
ground  floor  of  the  hotel.  The  man  appeared  to  be  balanced 
upon  the  sill  of  the  window,  with  his  feet  hanging  out ;  and  the 
prisoner  seems  to  have  fired  at  him  from  another  window  of  the 
same  hotel.  The  ball  entered  the  upper  portion  of  the  left  thigh 
of  the  deceased,  lodging  in  the  right  leg,  between  the  knee  and 
ankle.  Tetanus  subsequently  set  in,  causing  death  in  a  few 
days.  The  evidence  for  the  prisoner,  he  having  been  sworn  upon 
his  own  behalf,  was  to  the  effect  that,  hearing  a  noise  about  two 
o'clock  in  the  morning,  seemingly  a  striking  against  the  sash  of  a 

opportunity  so  to  do,  fires  on  the  im-  gency,  the  respondent  had  reason  to 

pulse  of  the  moment.     In  the  present  believe,  and  was  warranted  in  believ- 

case,  if  you  are  of  opinion  that  the  ing,  and,  in  fact,  did  believe,  that  it 

prisoner  was  really  attacked,  and  that  was  necessary  in  order  to  prevent  the 

the  party  were  on  the  point  of  break-  commission  of  such  crime.  In  case  the 

ing  in,  or  likely  to  do  so,  and  execute  purpose  of  the  assailant  was  to  take 

the  threats  of  the  day  before,  he,  per-  life,  or  inflict  great  bodily  harm,  and 

haps,  was  justified  in  firing  as  he  did.  the  object  of  his  attack  (if  there  was 

If  you  are  of  opinion  that  he  intended  such  attack)  upon  the  house  was  to 

to  fire  over  and  frighten,  then  the  case  get  access  to  the  inmate  occupying 

is  one  of  manslaughter  and  not  of  self-  the- same,  for  such  purpose,  the  same 

defence. '  .  .  .  .  means  might  lawfully  be  used  to  pre- 

^  The  law  of  the  subject,  as  given  in  vent  him  from  breaking  in,  as  might 

the  books  thus  cited  and  referred  to,  be  used  to  prevent  him  from  making 

seems  to  have  been  adequately  appre-  the  harmful  assault  upon  the  person, 

hended  by  the  court,  and,  so  far  as  we  in  case  the  parties  were  met  face  to 

can  judge  from  what  is  shown  by  the  face  in  any  other  place.     In  either 

record  before  us,  it  was  not  adminis-  case,  the  point  of  justification  is,  that 

tered  erroneously  or  improperly  in  the  such  use  of  fatal  means  was  necessary 

trial,  as  against  the  respondent  in  order  to  the  rightful,  effectual  pro- 

**  If  it  were  to  be  assumed  that  the  tection  of  the  respondent,  or  his  fam- 
defence  might  legitimately  claim  that  ily,  from  the  impending  peril.'' 
there  was  an  assault  on  the  house,  Yet  this  must  be  qualified  by  the 
with  'the  intent  either  of  taking  the  introduction  of  the  word  **  apparent." 
life  of  the  respondent,  or  doing  to  him  If  a  felonious  attempt  is  apparently 
great  bodily  harm,  the  respondent  made,  according  to  the  defendant's 
would  be  justified  in  using  a  deadly  honest  belief,  and  if  there  be  no  negli- 
weapon,  if  it  should  be  necessary  in  gence  on  his  part  in  the  act,  then  he 
order  to  prevent  the  perpetration  of  is  justified  in  taking  life  for  the  pur- 
such  crime;  or  if,  under  the  existing  pose  of  repelling  the  attack.  SeeTeui- 
circumstances   attending    the   emer-  pie  v.  People,  4  Lans.  11 9. 
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"window,  he  jnmped  up  —  had  a  revolver  in  his  hand  —  and  aee- 
^g  ^7  A  faint  moonlight  the  legs  of  a  man  hanging  oat  of  the 
window  of  the  room  occupied  by  the  children  of  Mr.  Strong,  the 
proprietor  of  the  hotel,  he  fired,  without  knowing  who  the  per- 
son in  the  window  was,  and  without  warning  him,  or  inquiring 
of  his  business  there.  Upon  the  other  hand,  the  evidence  upon 
the  part  of  the  prosecution  tended  to  show  tliat  the  prisoner  was 
not  ignorant  of  who  the  deceased  was  when  he  fired  at  him ;  that 
he  knew  well  that  it  was  Atwill  in  the  window ;  that  in  the  room 
into  which  the  window  opened  was  a  woman,  in  charge  of  the 
children  of  Strong,  the  landlord,  and  that  for  the  favors  of  this 
woman  the  deceased  and  the  prisoner  were  riveds ;  that  the  de- 
ceased, as  he  expressed  it  in  his  dying  declaration,  put  in  evi- 
dence, had  '*  got  the  inside  track  of  Walsh,"  and  had  persuaded 
the  woman  to  discard  the  latter  altogether,  and  to  swear  fidelity 
to  himself.  The  deceased  was  on  a  visit,  or  rather  retiring  from 
a  visit  to  the  woman,  when  he  was  shot.  He  had  gone  into  tixe 
room  at  about  twelve  o*clock  at  night,  and  after  remaining  with 
her  some  two  hours,  was  crawling  out  through  the  window,  feet 
foremost,  —  detained  for  a  moment  in  regaining  his  hat,  which 
had  been  knocked  off  by  the  window-curtain  — when  Walsh  shot 
him  in  the  legs.  The  theory  of  the  prosecution,  in  short,  was 
that  the  shooting  was  malicious,  and  was  prompted  by  feelings 
of  jealousy  and  revenge  upon  the  part  of  the  prisoner  towards 
the  deceased." 

*^  The  court  refused  to  instruct  the  jury,"  so  continues  the  same 
learned  judge,  ^^  that  if  they  believed  ^  that  the  defendant,  having 
charge  of  the  house,  had  reason  to  believe  that  the  person  trying 
to  enter  the  house  by  the  window,  at  the  midnight  hour,  did  so 
for  the  purpose  of  committing  a  felony  or  other  unlawful  act, 
then  the  jury  will  acquit.'  It  is  clear  tlmt  the  instruction  as  thus 
asked  is  not  law.  The  phrase,  unlawful  act,  as  contained  in  the 
instructions  asked,  goes  beyond  the  provisions  of  section  twenty- 
nine  of  the  Act  concerning  Crimes  and  Punishments,  with  refer- 
ence to  which  the  instruction  was  apparently  drawn.  Under  the 
provisions  of  that  section  the  killing  would  be  justified  only  when 
the  entry  into  a  habitation  is  being  made  in  a  violent,  riotous,  or 
tumultuous  manner,  for  the  purpose  of  assaulting  or  offering  vio- 
lence to  some  person  dwelling  or  being  therein,  or  for  the  purpose 
of  committing  a  felony  by  violence  or  injury.     The  statute  also 
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pTovides  that  a  bare  fear  of  any  of  these  offences  is  not  snfficient 
to  jnstify  the  killing,  but  that  it  mast  appear  that  the  cireum- 
Btances  were  suflScient  to  excite  the  fears  of  a  reasonable  man, 
and  that  the  party  killing  really  acted  under  the  influence  of 
those  fears,  &c.  (section  80).  The  instruction  as  asked  omits  to 
present  to  the  jury  the  question  as  to  whether  or  not  Walsh  did 
belieye  that  the  entry  was  being  made  for  the  purpose  of  com- 
mitting a  felony,  and  really  acted  under  any  fear  that  such  an 
offence  was  about  to  be  committed  when  he  fired  the  shot.  At 
the  request  of  the  prisoner,  the  court  gave  to  the  jury  the  eighth 
instruction,  which  is  an  exact  copy  of  sections  twenty-nine  and 
thirty  of  the  statute,  and  correctly  set  before  them  the  rule  by 
which  their  determination  upon  the  point  should  be  controlled  ; 
and  in  yiew  of  this  instruction  it  can  hardly  be  said,  as  claimed 
by  the  prisoner's  counsel,  that  *  the  charges,  taken  83  a  whole, 
exclude  the  idea  that  the  defendant  could  act  upon  appearances 
in  shooting  deceased,  but  that  there  must  haye  been  actual,  real 
danger,'  as  distinguished  from  mere  apparent  danger,  sufficient 
to  excite  the  fears  of  a  reasonable  person. 

^^  At  the  instance  of  the  prisoner  the  court  instructed  the  jury 
as  follows:  ^A  man  is  not  authorized  to  fire  a  pistol  on  eyery 
intrusion  or  invasion  of  his  house.  He  ought,  if  he  has  a  reason- 
able opportunity,  to  endeavor  to  remove  the  intruder  without 
having  recourse  to  the  last  extremity  ;  but  the  making  an  at- 
tack upon  a  dwelling,  and  especially  at  night,  the  law  regards  as 
equivalent  to  an  assault  upon  a  man's  person,  for  a  man's  house 
is  his  castle.'  There  was  no  error  in  refusing  an  instruction  sub- 
sequently asked,  to  the  effect  that  if  the  prisoner  did  not  have 
a  reasonable  opportunity  of  removing  the  deceased,  then  he  was 
justified  in  shooting  him,  and  should  be  acquitted.  ^  A  reason- 
able opportunity  '  is  too  vague  an  expression  in  this  connection  ; 
besides,  the  fac^  appearing  at  the  trial  did  not  wexrant  the  in- 
struction as  asked.  The  shot  was  fired  without  calling  to  the  de- 
ceased to  desist,  or  inquiring  of  him  as  to  his  purpose  in  being  in 
the  window  of  the  hotel.  There  were  no  circumstances  calcu- 
lated to  arouse  the  fears  of  a  reasonable  man,  or  indicating  a 
danger  so  urgent  or  pressing  as  to  excuse  the  instant  use  of  a 
deadly  weapon."  ^ 

§  549.  FriendB  may  unite  in  such  a  defence.  —  When  resist- 

^  See  Temple  v.  People,  4  Laos.  119. 
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ance  to  a  felonious  attempt  is  concerned  («.  g.  burglary  or  arson, 
or  felonious  assault  on  the  person),  then  the  question  of  the  own- 
ership or  of  the  purposes  of  the  building  does  not  come  up.  If 
such  a  felony  is  apparently  attempted,  and  if  it  cannot  be  appar- 
ently prevented  except  by  taking  the  life  of  the  assailant,  then 
any  person  is  justified  in  taking  such  life.^  Hence,  not  only  the 
owner  of  the  house,  but  his  friends,  neighbors,  and  a  fortiori  his 
servants  and  guests,  may  arm  themselves  for  this  purpose.^ 

§  650.  What  are  "  AoM«e«,"  within  this  exception.  —  We  must 
remember  that  there  are  two  distinct  aspects  in  which  the  rehi- 
tion  of  the  ^'  house ''  to  the  topic  before  us  comes  up.  The  first 
is  that  of  self-defence ;  and  it  would  seem  to  be  clear  that  not 
only  is  an  attacked  person  excused  from  further  retreat  when  he 
is  in  his  own  house,^  but  that  he  has  the  same  excuse  when  he  is 
pursued  into  any  building  out  of  which  he  cannot  escape  without 
expdsing  himself  to  serious  bodily  harm  when  escaping.  The  dif- 
f erVnce  between  the  two  cases  is  ihis :  that  when  in  iS  own  house 
he  is  not  bound  to  escape,  even  though  he  could  do  so  conven- 
iently ;  but  that  if  in  the  house  of  another,  it  is  his  duty,  if  he 
can  conveniently  and  safely  escape,  to  do  so,  and  is  not  excused, 
if  he  can  make  such  escape,  in  taking  his  assailant's  life. 

It  is  true  that  in  an  English  case,  where  the  prisoner  was  a 
lodger  at  a  house  to  which  there  was  a  backway,  of  which  the 
prisoner  was  ignorant,  it  being  the  first  night  he  had  lodged  at 
the  house,  and  some  persons  split  open  the  door  of  the  house  in 
order  to  get  the  prisoner  out  and  illtreat  him ;  Bayley,  J.,  is  re- 
ported to  have  said :  *^  If  the  prisoner  had  known  of  the  back- 
way,  it  would  have  been  his  duty  to  have  gone  out  backwards,  in 
order  to  avoid  the  conflict.''  ^  But  the  true  view  is  that  the  pro- 
tection of  the  house  extends  to  each  and  every  individual  dwdl- 
ing  in  it ;  and  it  has  been  held  that  a  lodger  might  justify  killing 
a  person  endeavoring  to  break  into  the  house  where  he  lodged, 
with  intent  to  commit  a  felony  in  it.^ 

So  as  parts  of  the  dwelling-house  are  to  be  considered  such  out 

^  Supra,  §  582.  487 ;    Temple  v.  People,  4  Lansing, 

>  McPherson  v.  State,  22  Ga.  478;  119. 

Pond  V.  People,  8  Mich.  28  ;  De  For-  *  See  supra,  §  541. 

rest  V,  State,  21   Ind.  28 ;  People  v.  ^  R.  v,  Dakin,  1  Lew.  166. 

Walsh,  48   Cal.  447;  Cooper's  case,  *  R.  <;.  Cooper,  Cro.  C.  544.     See  1 

Cro.  Car.  544 ;  Semayne's  case,  5  Co.  East  P.  C.  c.  5,  s.  57,  p.  289 ;  Fost. 

92;  Curtis  v.  Hubbard,  4  HUl  N.  Y.  274;  and  Ford's  case,  Kel.  51. 
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CHAP.  XV.]  DEFENCE  OF  HOUSE,  [§   562. 

houses  as  are  kept  for  the  use  of  the  family.  Thus  in  a  Michi- 
gan case,  elsewhere  fully  cited,  it  was  ruled  that  a  building  thirty- 
six  feet  distant  from  a  man's  house,  used  for  preserving  the  nets 
employed  in  the  owner's  ordinary  occupation  of  a  fisherman,  and 
also  as  a  permanent  dormitory  for  his  servants,  is  in  law  a  part  of 
his  dwelling,  though  not  included  with  the  house  by  a  fence.  A 
fence,  it  was  properly  said,  is  not  necessary  to  include  buildings 
within  the  curtilage,  if  within  a  space  no  larger  than  that  usually 
occupied  for  the  purposes  of  the  dwelling  and  customary  out- 
buildings.^ 

§  551.  So  also  homicide  is  justifiable  in  prevention  of  felonious 
attacks  on  buildings  not  dwelling-^houses.  —  It  has  been  already 
noticed  that  when  the  question  of  justifiable  homicide  comes  up  (or 
homicide  in  prevention  of  a  felony  as  distinguished  from  excusa- 
ble homicide  in  self-defence),  the  test  is  the  apparent  felonious 
attempt.  Hence  the  protection  of  the  law  is  tiirown,  in  this  re- 
lation, over  those  who  intervene  to  prevent  an  apparent  felonious 
attack  on  a  church  or  a  bank.^ 

§  552.  Right  does  not  excuse  hilling  intruder  when  in  house.  — 
But  when  an  intruder  is  in  the  house,  the  owner  cannot  kill  him 
simply  for  refusing  to  leave.  A  man  has  a  right  to  order  another 
to  leave  his  house,  but  has  no  right  to  put  him  out  by  force  till 
gentler  means  fail ;  and  if  he  attempt  to  use  violence  in  the  out- 
set and  is  slain,  it  will  not  be  murder  in  the  slayer  if  there  be  no 
previous  malice.'  So  it  will  be  at  least  manslaughter  if  the 
owner  of  the  house  kills  a  visitor  who  has  come  in  peaceably, 
though  forbidden,  and  who  refuses  to  leave  when  ordered  out.^ 

Yet  it  must  not  be  forgotten  that  if  an  intruder  refuses  to 
leave,  he  may  be  ejected  by  the  employment  of  as  much  force  as 
is  requisite  for  the  purpose.^  At  the  same  time  we  must  remem- 
ber that  no  greater  force  than  is  necessary  to  repel  an  intruder 
can  be  employed.* 

1  Pond  V,  People,  S  Mich.  150.  R.  v.  Sulliyan,  C.  &  M.  209.    See  su- 

*  Supra,  §  218,  533,  539;  Com.  r.  pra,  §  419,  420. 

Daley,  4  Penn.  L.  J.  154.  •  Hinton  v.   State,   24  Tex.  454 ; 

s  McCoy  p.   State,  8  Eng.  (Ark.)  Lyon  v.  State,  22  Gra.  399 ;  McCoy  v. 

451;    State  v.   Sloan,  47  Mo.  604;  Sute,  8  Eng.  (Ark.)  451;  Penns.  v. 

Greschia  r.  State,  58  HI.  295.    See  Robertson,   Addison,   246;    Reins  v. 

supra,  §  419,  420.  People,  30  HI.  356. 

^  State  V.  Smith,  8  Dev.  &  Bat  117;  •  Supra,  f  419,  420. 
McCoy  V.  State,  8  Eng.  (Ark.)  451; 
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§  563.]  EXCUSE  AND  JUSTIFICATION :  [CHAP.  XV. 

In  a  case  decided  by  the  supreme  court  of  Illinois  in  1870, 
the  evidence  was  that  the  deceased  went  to  the  room  of  the  pris- 
oner for  a  lawful  purpose,  and  while  tliere  behaved  himself 
properly,  though  some  altercation  occurred  between  diem^  and 
hard  words  were  exchanged.  The  deceased,  however,  left  the 
room  and  proceeded  down  a  stairway,  remarking,  as  he  went,  to 
the  prisoner,  ^*  Go  with  all  the  money  you  hare  got ;  has  n't  your 
wife  to  beg  every  day  ?  "  To  which  tie  prisoner  replied,  **  You 
go,  you  rascal,  go»"  At  this  the  deceased  turned  to  go  up  the  stairs 
again  in  an  angry  mood,  when  the  prisoner  said :  ^^  Come  back ; 
I  will  fix  you."  As  the  deceased  advanced  to  the  door  of  the 
prisoner's  room,  unarmed,  in  the  act  of  entering,  it  being  open, 
the  prisoner  seized  a  rolling  pin,  and  wielding  it  with  both  bands, 
struck  deceased  three  or  four  blows,  fracturing  his  skuU  so  se- 
verely that  he  died  therefrom  the  following  day.  It  v^as  held  by 
the  supreme  court  that  this  was  not  a  case  of  excusable  homi- 
cide. If  the  use,  so  it  was  ruled,  of  a  deadly  weapon  was  not 
necessary,  or  apparently  necessary  in  order  to  prevent  the  deceased 
entering  the  room  of  the  prisoner,  and  committing,  or  offering  to 
commit,  an  assault  upon  him,  and  he  could  reasonably  and  safely 
have  avoided  using  the  wea^n,  it  was  his  duty  to  have  done  so, 
even  though  the  deceased  was  returning  to  the  prisoner's  room 
with  a  quarrelsome  intent.^ 

§  558.  Killing  hy  9pring-gun9^  when  necessary  to  exclude  burg- 
lars^  is  excusable  ;  when  such  guns  are  set  bond  fide^  but  negli- 
genUy^  it  is  manslaughter  ;  when  malicumslg,  murder.  —  This  topic 
has  been  already  incidentally  noticed.^  We  may  here  repeat  the 
general  principle,  that  a  man  is  not  justified  in  using  insteuments 
of  destruction  (e.  g.  spring-guns)  for  the  defence  of  his  property 
in  any  case  in  which  he  would  not  be  justified  in  taking  life  if 
his  house  was  actually  assailed  by  a  person  with  felonious  intent. 
Such  a  gun  may  be  used  in  a  house  to  protect  valuables  there 
stored.^  But  it  is  negligence  to  plant  such  guns  in  a  place  where 
they  would  injure  ordinary  trespassers  accustomed  and  likely  to 
frequent  such  place.^  We  may  therefore  hold  on  this  topic  the 
following  propositions :  — 

^  Greschia  v.  People,  58  HI.  295.  State  v.  Moore,  81  Conn.  479 ;  Bird  v, 

*  See  supra,  §  418.  Holbrook,  4  Bing.  628.    See  Wharton 

*  Gray  v.  Coombs,  7  J.  J.  Marsh,  on  Negligence,  §  847 ;  Townsend  9. 
478;  Sute  v.  Moore,  81  Conn.  479.  Wathen,  1  East,  277. 

^  Johnson  n,  Patterson,  14  Conn.  1 ; 
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CHAP.  XV.]  DEFENCE   OF  HOUSE.  [§  553. 

1.  To  place  in  a  house,  without  notice,  spring-guns,  in  such  a 
way  as  to  kill  or  seriously  hurt  any  person  entering,  on  whatever 
errand,  is  murder,  if  death  ensues,  and  if  the  intent  was  to  kill 
whosoever  might  thus  enter. 

2.  To  place  in  a  house  spring-guns,  in  the  night-time,  in  such 
a  way  as  to  kill  or  seriously  hurt  persons  entering  through  closed 
doors,  without  permission  from  inside,  is,  when  death  ensues 
(the  intent  being  not  to  kill  any  one  who  may  enter,  but  only 
burglars),  manslaughter,  if  a  mere  trespasser,  not  entering  with 
felonious  intent,  be  killed.  For.  under  ordinary  circumstances, 
the  attaching  of  fatal  weapons  to  doors,  even  with  the  intent  to 
kill  only  burglars,  is  negligence. 

8.  To  place  before  articles  of  ^peculiar  value,  inclosed  in  an 
iron  safe,  spring-guns,  so  as  to  kill  any  one  seeking  to  open  the 
safe  without  permission,  is  justifiable  homicide,  in  case  any  per- 
son seeking  to  enter  is  killed.^ 

1  In  England  it  was  originally  held  Wright,  53  N.  H.,  reported  in  Am. 

that  the  plaintiff,  if  he  had  notice  of  Law  Times  for  Feb.  1875,  49. 

the  spring-guns,  could  not  recover  for  In  Kentucky  (Gray  v.  Coombs,  7 

injury   received    by  him.      Hott    v,  J.  J.  Marsh.  478),  it  has  been  ruled 

Wilkes,  8  B.  &  A.  304;  Deane  p.  that  a  person  having  valuable  property 

Clayton,  7  Taunt.  518.    Statutes  fol-  in  charge  may  defend  it  at  night  by 

lowed    making    culpable    injury    by  means  of  a  spring-gun.     In  State  v, 

spring-guns  or  man-traps  a  criminal  Moore,  31  Conn.  479,  it  was  held  that 

offence.      See  as  to  construction  of  the  mere  act  of  setting  spring-guns  on 

statutes,  Wootton  v,  Dawkins,  2  C.  one's  own  premises,  for  their  protec- 

B.  (N.  S.)  413.  tion,  is  not  unlawful  in  itself,  but  the 

In  Jordin  v.  Crump,  ut  suprOf  the  person  doing  it  may  be  responsible 
rule  is  laid  down  that  a  person,  pass-  for  injuries  caused  thereby  to  individ- 
ing  with  his  dog  through  a  wood,  in  uals,  and  may  be  indictable  for  the 
which  he  knows  dog-spears  are  set,  has  erection  of  a  nnisance,  if  the  public 
no  right  of  action  against  the  owner  are  subjected  by  it  to  any  danger. 
of  the  wood  for  the  death  or  injury  It  was  further  said  that  as  breaking 
to  his  dog,  who,  by  reason  of  hu  o^rn  and  entering  a  shop  in  the  night  season 
natural  instinct,  and  against  the  will  with  intention  to  steal  is,  by  the  law 
of  his  master,  runs  off  the  path  against  of  Connecticut,  burglary,  the  placing 
one  of  the  dqg-spears,  and  is  killed  or  of  spring-guns  in  such  a  shop  for  it^ 
injured ;  because  the  setting  of  dog-  defence  would  be  justified,  if  the  burg- 
spears  was  not  in  itself  an  illegal  act,  lar  should  be  killed  by  them.  It  was 
nor  was  it  rendered  so  by  the  7  &  8  ruled,  at  the  same  time,  that  the  guns 
Greo.  4,  ch.  18.  The  cases  are  re-  would  constitute  a  nuisance^  if  thej 
viewed  in  able  opinions  by  Sherman,  cause  actual  danger  to  passers-by  in 
J.,  in  Johnston  v,  Patterson,  14  Conn,  the  street ;  but  the  danger  to  the  pub- 
1 ;    and  by  Doe,  J.,  in  Aldrich  v.  lie  must  be  of  a  real  and  substantial 

nature.    It  was  therefore  concluded, 
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§  556.]  EXCUSE  AND  JUSTIFIGATION  :  [CHAP.  XY. 

ly.   EXECUTION  OF  THE  LAWS. 

§  554.  Killing  Under  mandate  of  law  Justifiable,  —  The  execa- 
tion  of  malefactors,  by  the  person  whose  o£5oe  obliges  him,  in  the 
performance  of  public  justice,  to  put  those  to  death  who  have  for- 
feited their  lives  by  the  laws  and  verdict  of  their  country,  is  an 
act  of  necessity,  where  the  law  requires  it.^  But  the  act  must 
be  under  the  immediate  precept  of  the  law,  or  else  it  is  not  justi- 
fiable ;  and,  therefore,  wantonly  to  kill  the  greatest  of  malefac- 
tors without  specific  warrant  would  be  murder.' 

V.    SUPERIOR  DUTT. 

§  555.  Risk  of  killing  another  in  extreme  cases  to  be  prtferred 
to  certain  death.  —  It  has  already  been  observed  that  there  are 
cases  in  which  a  surgeon,  when  called  upon  to  determine  whether 
a  critical  operation  is  to  be  performed,  may  undertake  such  opera- 
tion, though  the  prospects  of  success  are  slight,  if  the  alternative  is 
a  certain  miserable  death,  in  the  natural  progress  of  the  disease.^ 
So  also,  as  vnll  presently  be  seen,  when  the  alternative  is  the  sac- 
rifice in  childbed  of  the  life  of  a  mother  or  that  of  a  child,  the  life 
of  the  child  may  be  taken.  So  also,  supposing  that  the  safety  of 
a  city  requires  that  a  house  should  be  destroyed  by  gunpowder, 
and  supposing  there  be  no  time  to  rescue  all  the  inmates  of  the 
house,  the  killing  of  one  of  such  inmates,  under  the  circumstances, 
would  be  excusable. 

§  556.  Lord  Macaulay,  in  his  Report  on  the  Indian  Code,  thus 
speaks:  — 

*'  There  yet  remains  a  kindred  class  of  cases  which  are  by  no 
means  of  rare  occurrence.     For  example,  a  person  falls  down  in 

that  where,  upon  a  prosecution  for  a  the  boards  at  places  where,  by  reason 

nuisance,  the  jury,  by  a  special  ver-  of   the  cracks  between  them,  there 

diet,  found  that  the  defendant  placed  was  not  a  double  thickness  of  boards; 

spring-guns  in  his  shop  for  its  protec-  and  that  the  travelling  public  were 

tion  against  burglars;  that  the  guns  annoyed  and  apprehensive  of  ham 

were  loaded  with  large  shot,  and   so  from  the  guns,  —  that  it  did  not  ap- 

placed  as  to  discharge  their  contents  pear  that  there  was  such  real  and 

obliquely  towards    the  highway,  the  substantial  danger  to  the  public  as 

travelled  path  of  which  was  about  a  to  warrant  a  conviction, 

rod  and  a  half  from  the  shop;  that  ^  Fost.  267. 

the  shop  was  lathed  and  plastered  *  1  Hale,  501 ;  2  Hale,  411.  See  this 

on  the  inside  and  double  boarded  on  topic  discussed  fcdly  supra,  §  210. 

the  outside,  but  that  it  was  possible  *  See  supra,  §  820. 
that  scattering  shot  might  pass  through 
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NECESSITY. 


[§  568. 


an  apoplectic  fit.  Bleeding  alone  can  save  him,  and  h«is  unable 
to  signify  his  consent  to  be  bled.  The  surgeon  who  bleeds  him 
commits  an  act  falling  under  the  definition  of  an  offence.  The 
surgeon  is  not  the  patient's  guardian,  and  has  no  authority  from 
any  such  guardian ;  yet  it  is  evident  that  the  surgeon  ought  not 
to  be  punished.  Again,  a  house  is  on  fire.  A  person  snatches 
up  a  child  too  young  to  understand  the  danger,  and  flings  it  from 
the  house-top,  with  a  faint  hope  that  it  may  be  caught  in  a 
blanket  below,  but  with  the  knowledge  that  it  is  highly  probable 
that  it  will  be  dashed  to  pieces.  Here,  though  the  child  may  be 
killed  by  the  fall,  though  the  person  who  threw  it  down  knew 
that  it  would  very  probably  be  killed,  and  though  he  was  not  the 
child's  parent  or  guardian,  he  ought  not  to  be  punished." 

§  667.  Sacrifice  of  chilcTs  life  in  order  to  save  the  mother. — 
This  is  one  of  the  cases  given  by  canonists  and  civilians  as  illus- 
trating the  doctrine  before  us.  A  woman  is  in  such  a  state  of 
labor  that  her  life  can  only  be  preserved  by  the  sacrifice  of  the 
life  of  the  child.  In  this  case  it  is  not  only  the  right  but  the  duty 
of  the  attendants  to  sacrifice  the  life  of  the  child.  In  our  own 
law  this  position  is  indisputable.^ 

VI.   NECBSSITT. 

§  668.  Defence  only  good  when  danger  is  immediate^  and  when 
the  life  of  the  defendant  can  only  be  saved  by  the  sacrifice  of  the 
deceased.  —  The  canon  law,  which  lies  at  the  basis  of  our  juris- 
pmdenoe  in  this  respect,  excuses  the  sacrifice  of  the  life  of  one 
person,  when  actually  necessary  for  the  preservation  of  the  life  of 
another,  and  when  the  two  are  reduced  to  such  extremities  that 
one  or  the  other  must  die,^  .  •  •  •  quoniam  necessitas  legem  non 
habet.'  Si  quis  propter  necessitatem  faimis,  aut  nuditatis  f uratus 
f  uerit  cibaria,  vestem,  yel  pecus  ;  poeniteat  hebdomadas  tres,  et, 
si  reddiderit,  non  cogatur  ieiunare.^  Quod  non  est  licitum  in 
l^e,  necessitas  facit  licitum.  So  an  eminent  French  jurist :  ^  En  nn 
mot,  I'acte  ne  peut-Stre  excusable  que  lorsque  I'agent  cdde  a  I'in- 
Btinct  de  sa  propre  conservation,  lorsqu'il  se  trouve  en  presence 
d'un  p^ril  imminent,  lorsqu'il  s'agit  de  la  vie.  In  the  same  view 
leading  German  jurists  unite.* 


^  See  supra,  $  820;  infra,  §  558. 

*  Can.  11.  Dist.  I.  de  consecrat. 

•  Cap.  8.  X.  de  furt  (5. 18.) 

80 


^  Cap.  4.  X.  de  leg.  iur.  (5.  41.) 

*  Ro08i,  Traits  IL  p.  212. 

*  Berner,  De   impunitate    propter 
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§  660.]  EXCUSE  AMD  JUSTinCATIOM  :  [CHAP.  XY. 

"  But  it  i^onld  be  remembered  that  necessity  of  this  class  most 
be  strictly  limited.  Hence  it  has  been  held  by  the  canon  jnristB 
that  the  right  can  only  be  exercised  in  extremity,  and  in  subor- 
dination to  those  general  roles  of  duty  to  which  even  such  a 
necessity  as  that  before  us  must  be  subordinate.  Hence  when 
the  question  is  between  an  unborn  infant's  life  and  a  mother's, 
the  mother  is  to  be  preferred ;  and  between  a  sailor  and  a  passen- 
ger, supposing  there  are  more  than  enough  sailors  for  the  pur- 
poses of  navigation,  the  passenger,  as  will  presently  be  seen,  must 
be  preferred.  So,  where  there  is  an  opportunity  to  draw  lots, 
lots  must  be  drawn. 

§  559.  Not  barred  by  culpability*  —  It  has  been  sometimes  said 
that  necessity  can  never  be  advanced  as  a  defence  when  the  ne- 
cessity is  the  result  of  the  defendant's  own  culpable  act.  This, 
however,  as  Bemer^  demonstrates,  cannot  be  accepted  as  univer- 
sally true.  Thus  a  person  who  negligently  causes  a  house  to 
catch  fire  will  not,  by  this  negligence,  be  barred  from  setting  up 
necessity  as  a  defence,  if,  in  rushing  from  a  burning  chamber,  he 
should  crush  another  in  the  throng;  nor  would  a  trespasser,  who, 
upon  stealing  fish,  should  fall  overboard,  and  in  his  struggle  to 
save  himself  should  upset  a  boat,  be  in  like  manner  barred  from 
setting  up  necessity,  if  life  should  thereby  be  accidentally  lost, 
because  his  act  which  put  him  in  this  situation  was  wrongful. 

§  560.  8e1f'pre%ervatum  in  shiptareck.  —  Upon  the  great  au- 
thority of  Lord  Bacon  it  has  been  held  that  where  upon  two  per- 
sons being  shipwrecked,  and  getting  on  the  same  plank,  one  of 
them,  finding  it  not  able  to  save  them  both,  thrust  the  other  from 
it,  whereby  he  was  drowned,  it  is  excusable  homicide.^  Lord 
Hale,  however,  doubts  this,  arguing  that  a  man  cannot  ever  ex- 
cuse the  killing  of  another  who  is  innocent,  under  a  threat,  how- 
ever urgent,  of  losing  his  own  life,  if  he  do  not  comply ;  so  that 
if  one  man  should  assault  another  so  fiercely  as  to  endanger  his 
life,  in  order  to  compel  him  to  kill  a  third  person,  this  would  give 
no  legal  excuse  for  his  compliance.'    To  this  Mr.  East  remarks, 

Bummam  necessitatem,  &c    (1861)  ;  *  4  Black.  Com.  186  ;  Both.  Iiist.c. 

Geib,  Lehrbach,  II.  225;  and  an  in-  16,  p.  187-190;    Pnffendorf's  Law 

terestiing  compendiom  in  Holtzendorff,  of   i^ature,    204 ;    Herbert's    Legal 

U.  180.  Maxims,  7. 

1  Lehrbnch  d.  Strairechts  (1871),  •  l  Hale^  c.  28,  s.  26. 
140. 
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that  if  the  ooinimBsioa  of  treason  may  be  extenuated  by  the  fear 
of  present  death,  and  while  the  party  is  under  actual  compulsion,^ 
there  seems  to  be  no  reason  why  homicide  may  not  also  be  miti«* 
gated  upon  the  like  consideration  of  human  infirmity ;  though,  in 
case  the  party  might  have  recourse  to  other  means  for  his  pro- 
tection in  his  apparent  necessity,  his  fears  will  certainly  furnish 
no  excuse  for  killing.^ 

§  661.  In  this  country  this  topic  has  undeigone  the  test  of  a 
judicial  investigation  in  a  court,  and  under  circumstances  pecul- 
iarly &yorable  to  its  careful  consideration.  In  March,  1842, 
Alexander  William  Holmes  was  indicted,  in  the  United  States 
circuit  court  for  the  Eastern  District  of  Pennsylyania,  before 
Baldwin,  J.,  for  manslaughter.  From  the  evidence  it  appeared 
that  the  ship  WUliam  Brown  left  Liverpool  on  the  13th  day  of 
March,  1841,  having  on  board  sixty-five  passengers  and  a  crew 
composed  of  seventeen  seamen,  the  whole  number  amounting  to 
eighty-two,  most  of  the  passengers  being  Irish  and  Scotch  emi- 
grants. The  voyage  was  very  favorable  until  the  evening  of  the 
19th  of  April,  at  which  time,  while  all  were  in  their  beds  except 
the  watch,  consisting  of  seven  persons,  among  whom  was  Alexan- 
der William  Holmes,  the  prisoner,  a  Swede  by  birth,  the  vessel 
struck  an  iceberg,  and  immediately  commenced  leaking.  The 
sails  were  shortened,  and  resort  was  had  to  the  pumps.  Upon 
examination,  it  was  found  that  the  injury  the  vessel  had  received 
rendered  her  loss  inevitable,  and  that  the  crew  could  only  be 
saved,  if  saved  at  all,  by  taking  refuge  to  the  boats  at  once.  The 
boats  were  immediately  launched ;  in  the  long  boat  were  crowded 
thirty-two  passengers,  besides  a  portion  of  the  crew,  in  all  forty- 
two  persons ;  in  the  jolly  boat  were  placed  nine  persons.  The  two 
boats  pushed  away  from  the  ship,  and  the  ropes  by  which  they 
were  attached  to  her  were  cut  just  before  the  ship  went  down. 
They  remained  together  until  the  next  morning  when  they  sepa- 
rated. During  the  first  day  the  weather  was  moderate  and  the 
sea  cabn.  From  the  moment  the  long  boat  reached  the  water  it 
was  necessary  to  bail ;  she  was  leaky,  and  the  plug  was  insecure 
and  insufficient  for  the  purpose.  She  was  so  loaded  that  the  gun- 
wale was  but  a  few  inches  from  the  water.  Towards  evening  the 
sea  became  rough,  and  at  times  washed  over  the  sides  of  the  boat. 
On  the  second  night,  not  much  more  than  twenty-four  hours  after 

1  1  East  P.  C.  c.  2,  8.  15.  *  Ibid.  c.  5,  8.  61. 
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the  abandonment  of  the  ship,  the  sea  becoming  more  and  more 
tempestuous,  and  the  danger  of  destruction  imminent,  the  de- 
fendant, together  with  the  remaining  sailors,  proceeded  to  throw 
overboard  those  passengers  whose  removal  seemed  necessary  for 
the  common  safety.  Belief  shortly  afterwards  came,  but  great 
conflict  of  evidence  existed  as  to  whether  the  boat  could  have  held 
out  in  its  original  crowded  state  even  during  that  short  period. 
The  question,  therefore,  whether,  with  no  prospect  of  aid,  acting 
under  the  circumstances  which  surrounded  the  defendant  at  the 
time  the  act  was  committed,  SRch  necessity  existed  as  would  jus- 
tify the  homicide  was  one  of  great  doubt.  But  a  new  principle 
was  introduced  into  the  case  by  the  learned  and  able  judge  who 
presided.  Holding  that  in  such  an  emergency,  there  was  no  mar- 
itime skill  required  which  would  make  the  presence  of  a  sailor 
of  more  value  than  that  of  a' passenger,  he  maintained,  with  great 
power  of  argument,  that  in  such  case,  it  being  the  stipulated  duty 
of  the  sailor  to  preserve  the  passenger's  life  at  all  hazards,  if  a 
necessity  arose  in  which  the  life  of  one  or  the  other  must  go,  the 
life  of  tlie  passenger  must  be  preferred.  If,  on  the  other  hand, 
the  crew  was  necessary,  in  its  full  force,  for  the  management  of 
the  vessel,  the  first  reduction  to  be  made  ought  to  take  place  from 
the  ranks  of  the  passengers.  But  under  any  circumstances,  it 
was  held  the  proper  method  of  determining  who  was  to  be  the 
first  victim  out  of  the  particular  class,  was  by  ballot.  The  de- 
fendant, under  the  charge  of  the  court,  was  convicted,  but  was 
sentenced  to  an  imprisonment  of  light  duration.^ 

^  U.  8.  V.  Holmes,  1  Wall.  Jr.  1.  floating  on  Bis  plank,  he  had  a  right 

In  Mr.  Pitzjames  Stephen's  Homi-  to  tarn  me  off  my  plank,  and  take  my 

cide  Amendment  Bill  occurs  the  f ol-  plank  and  drown  me  and  save  himself, 

lowing  passage :  —  I  do  not  suppose,  however,  he  would 

"  Homicide  is  not  criminal  when  he  hanged  for  doing  it  now."   To  this 

the  person  killing  is  unahle  to  save  Mr.  Stephen  replied:  **In  this  an- 

his  own  life  from  imminent  and  ex-  sirer  he  seems  to  have  altered  the 

treme  danger  except  by  killing  the  case,  which  supposes  that  there  is  only 

person  killed ;  but  this  section  shall  one  plank.*'    "  The  next  question  and 

not  apply"  (giving  exceptions).    In  answer,"  says  Mr.  Stephen,  proceed- 
criticising  thisi  Baron  Bramwell  said : ,  ing  with  his  criticism  of  the  prior  evi- 

«I  am  sore  I  do  not  know  that  I  dence,  "is  this:  'I  suppose  there  is 

should  like  to  see  the  parliament  of  authority  for  it  in  the  books  ?  *  asked 

the  United  Kingdom  of  Great  Britain  the  churman,  and  the  answer  is :  '  I 

and  Ireland  say,  that  if  I  was  floating  do  not  know.    I  have  not  had  time 

on  my  plank,  and  anybody  else  was  to  look  at  it.     I  should    doubt   it 
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extremely. ' "     Mr.  RnsBell  Gumey  would  not  that  be  a  case  under  section 

then  said:    '*Lord    Hale  is  an  au-  17?    If  so,  that  is  wrong.    It  <' is  not 

thority,  I  suppose?"    **More  than  criminal  when  the  person  killing,"  that 

that.    You  begin  with  Bracton  first  is  the  highwayman,  ^  is  unable  to  save 

of  all,  where  he  says  that  homicide  his  own  life  from  inmiinent  and  extreme 

may  be  '  necessitate  quo  casu  dlstin-  danger,  except  by  killing  the  person 

guendum  erit  utrum    necessitas    ilia  killed,"  that  is  me.'  Now,  it  is  almost 

f  uit  evitabilis  vel  non.     Si  evitabilis,  impossible  to  imagine  a  case  in  which 

et  evadere  possit  absque  occisione  tunc  a  highwayman  might  not  save  himself 

erit  reus  homicidiL    Si  autem  incTita-  from  imminent  and  extreme  danger 

bills,  quia  occidit  hominem  sine  odii  by  throwing  down  his  arms  and  giv- 

meditatione,  in  metu  et  dolore  animi,  ing  himself  up  to  be  arrested ;  and  so 

se  et  sua  literando,  cum  aliter  evadere  long  as  he  was  able  to  do  that,  the 

non    possit,  non  tenetur  ad  poenam  question  would  not  arise.    I  might, 

bomicidii.'    That  is  the  original  au-  perhaps,  illustrate  the  difficulties  of 

thority.    If  you  went  to  Roman  law,  that  subject,  if  we  are  to  go  into  it,  by 

you  would  probably  find  earlier  author-  a  case  which  I  actually  heard  tried, 

ity."  —  Mr.  Gumey :  '*  That  is  homi-  which,  by  the  way,  shows  that  the 

cide  se  defendendo  ? ''  —  Mr.  Stephen  :  right  of  self-defence  might  arise,  eren 

^  It  is  very  broad  language,  and  no  in  a  criminal.    I  think  Mr.  Bristowe 

doubt  that  might  be  included.    Brae-  heard  the  case  too.    That  case  is  this: 

ton  is  really  older  than  the  conunon  There  was  a  man  tried  for  burglary  at 

law  itself.      The    next    authority  is  Derby ;  there  was  a  very  old  fellow,  a 

Bacon's  Maxims ;  it  is  the  fifth  max-  man  turned  of  eighty,  upon  whom  the 

im  :   *  Necessitas  inducit  privilegium  burglary  had  been    committed,  who 

quoad  jura  privata.'     Then  he  quotes  came  up  as  the  principal  witness.    He 

this  case  about  the  two  men  on  the  gave  an  account  of  how  he  was  asleep 

plank.     All  those  cases  are  collected  in  bed,  and  woke  up  and  heard  burg- 

in  1  Russell,  892.    Bacon  has  been  lars,  and  got  up  with  an  axe,  and 

repeated  by  Dalton,  and  repeated  by  how,  when  the  man  came  up-stairs,  he 

East,  and  repeated  by  Russell  in  the  cut  him  over  the  head  and  knocked 

ordinary  way.    And  you  will  find  in  him  down,  and  the  man  fell  from  the 

the  Indian  Penal  Code,  section  81,  a  top  to  the  bottom  of  the  stairs,  and 

section  somewhat  like  this,  though  not  lay  '  snoring '  at  the  bottom  of  the 

quite  the  same.     I  say  that  to  show  stairs;  I  suppose  he  meant  groaning. 

Uiat  it  is  not  my  invention.    Then  Towards  morning,  this  man,  with  Us 

Baron  Bramwell  makes  this  sugges-  head  split  open,  crawled  off  into  an 

tion,  of  which  he  says  afterwards  that  out-house  in  the  neighborhood,  and 

the  original  credit  is  due  to  another  while  he  was  lying  there  absolutely 

learned  judge,  Baron  Cleasby:  *  Then  helpless  and  almost  dying,  the  old  man 

there  is  another  thing  upon  that  which  went  out  and  found  him  in  the  out- 

I  did  not  call  Mr.  Stef^en's  attention  house.    He  was  asked:    <  What  did 

to,  or  mention  in  my  notes  to  the  you  do  when  you  saw  him  ? '  he  said, 

home  secretary,  but  I  am  not  at  all  with  the  greatest  calmness:  <I  took  a 

clear  that  it  does  not  include,  indeed  thick  stick  and  broke  his  jaw.'     Sup- 

I  think  it  does  include,  this  case.    A  pose,  instead  of  breaking  his  jaw,  the 

highwayman  attacks  me,  and  I  turn  old  man  had  taken  a  revolver  and 

out  to  be  the  better  man,  and  he  is  began  to  fire  at  him,  which  would  only 

getting  the  worst  of  it,  and  kills  me ;  have  been  a  little  more  outrageous,  is 
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it  to  be  said  that  if  the  burgl^  had  ing  good.  Bat  no  preponderating  goodt 

had  a  pistol  he  might  not  have  de-  indeed,  no  good  whatever,  woold  be 

fended  his  life  by  firing  back  at  him  ?  obtained  hy  hanging  a  man  for  soch 

I  think  it  woald  be  very  hard  to  saj  an  act.    We  cannot  expect  that  the 

so.    Mr.  Justice  Blackburn  goes  into  next  man  who  feels  the  ship  in  which 

this  matter  also,  and  he  says  that  the  he  is  left  descending  into  the  wares, 

case  about  the  two  men  on  the  plank  -and  sees  a  crowded  boat  putting  off 

was  a  moot  point  in  the  days  of  Cicero,  from  it,  will  submit  to  instant  and 

which  he  seems  to  have  felt  rather  certain  death  from  fear  of  a  remote 

a  reason  in  favor  of  its  continuing  to  and   contingent  death.     There   are 

be  a  moot  point.    However,  he  further  men,  indeed,  who  in  such    circum- 

says:  <  Suppose  you  had  the  case  of  a  stances  would  sacrifice  their  own  lives 

slaver  throwing  his  slaves  overboard  rather  than  risk  the  lives  of  others, 

to  avoid  loss  of  life ;  ought  not  that  to  But  such  men  act  from  the  influence 

be  murder  ? '    Well,  if  I  was  pressed  of  principles  and  feelings  which  no 

to  say,  I  should  say,  no,  it  ought  not ;  penal  laws  can  produce,  and  which,  if 

because  it  seems  very  absurd,  that  if  they  were  general,  would  render  penal 

by  throwing  fifty  slaves  overboard,  yon  laws  unnecessary.     Again,  a  gang  of 

could  save  the  lives  of  the  rest,  that  deceits,  finding  a  house  strongly  se- 

would  be  murder,  if  you  could  not  cured,  seise  a  smith,  and  by  torture 

save  any  one  in  any  other  way.    Of  and  threats  of  death  induce  him  to 

course  it  would  be  a  very  wrong  thing  take  his  tools  and  to  force  the  door 

to  take  the  slaves  at  all."  for  them ;  here,  it  appears  to  us,  that 

Lord  Macaulay,  in  his  Beport  on  to  punish  the  smith  as  a  housebreaker 

the  Indian  Code,  says: —  would  be  to  inflict  gratuitons  pain. 

S'  It  would,  we  think,  be  mere  use-  We  cannot  trust  to  the  deterring  ef- 

less  cruelty  to  hang  a  man  for  volun-  feet  of  such  punishment.     The  next 

tarily  causing  the  death  of  others  by  smith  who  may  find  himself  in  the 

jumping  from  a  sinking  ship  into  an  same  situation  will  rather  take  his 

overloaded  boat.  The  suffering  caused  chance  of  being,  at  a  distant  time, 

by  the  punishment  is,  considered  by  arrested,  convicted,  and  sentenced  to 

itself,  an  evil,  and  ought  to  be  inflicted  imprisonment,  than  incur  certain  and 

only  for  the  sake  of  some  preponderat-  immediate  deaUi.  * 
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INSAMTY  AND  DRUNEENNESS. 


II.  DSFEHDAMT  18  TO  BE  HELD  IBBE- 
■POKBIBLB  WHEK,  AT  THE  COXMIS- 
nOJX  OF  THE  HOmCIOE,  HE  WAS  IK- 
CAPABLE  OF  DETEBMIinnO  WHBTH- 
EB  THE  ACT  WAS  BIOBT  OB  WBOHOj 

§664. 

n.  DeFSNDAST  is  TO  BE  HELD  IBBB- 
SPONSIBLE  WHEN  HE  DID  THE  ACT 
Uin>EB  Air  IR8AHB  DBLUSIOK  THAT 
IT  WAS  BtTHEB  EIGHT  OB  EXCUS- 
ABLE, §  667. 
DelasioQ  a  defsnoe  only  when  pro- 

daciog  the  bomieide,  §  572. 
Prosecution  may  dispute  the  insanity 

of  the  delusion,  §  578. 
m.  Defendant  is  to  be  held  ibbe> 

SPONSIBLE    WHEN,    BEING    INSANE, 
HE   IS  FOBCED  BT  A  MOBBID  AND 


IBBESISTIBLE  IMPULSE  TO  DO  THE 

PABTICULAB  ACT,  f  574. 
lY.  '' MOBAL  IXSANITT  "  IS  NO  DEFENCE, 

§583. 
y.  Mental  DEBANOEMBNT,  THOUGH  NOT 

CONSTITUnNO     TOTAL      INSANITT, 

MAY     BE     PUT    IN     EVIDENCE     TO 

LOWEB     THE     OBADE     OF      GUILT, 

§  684. 
yi.  BUBOEN  OF  PBOOF,  §  685. 

yn.  Dbunkenness,  §  586. 

When  producing  settled  insanity,  to 
be  governed  by  the  rules  as  to  in- 
sanity, §  587. 

When  producing  temporary  insanity, 
and  is  voluntarily  induced,  does 
not  destroy  responsibility,  §  588. 

In  sny  view  may  be  proved  to  deter- 
mine degree,  §  689. 


§  568.  The  subject  of  responsibility  for  crime,  in  its  general 
bearing,  has  been  discussed  in  other  treatises.^  As,  however,  the 
defence  of  insanity  is  rarely  taken  except  in  homicide  cases,  it 
may  be  proper  here  to  give  in  brief  the  main  conclusions  adopted 
in  the  treatises  to  which  reference  has  been  made. 


I.  THE  DEFENDANT  IS  TO  BE  HELD  IRRESFONSIBLE  WHEN,  AT  THE  COM- 
MISSION  OF  THE  HOMICIDE,  HE  WAS  INCAPABLE  OF  DETERMINING 
WHETHER  THE  ACT  WAS  RIGHT  OR  WRONG. 

§  564.  No  question  exists  as  to  the  soundness  of  this  position  ; 
nor  is  it  necessary  tiiat  the  incapacity  as  to  right  and  wrong 
should  be  general.  It  is  enough  if  such  incapacity  be  shown  to 
have  existed  in  reference  to  the  particular  act.^ 


^  See  1  Whart.  &  St.  Med.  Jar.  8d 
ed. ;  Whart  Cr.  Law,  7th  ed.  §  15. 

s  1  Inst  247 ;  Bac.  Abr.  Idiot ;  Go. 
Litt  247  (a);  1  Bass,  od  Cr.  by 
Greaves,  13;  1  Hawk.  c.  1,  s.  8;  4 
Black.  Com.  24 ;  CoUmson  on  Lunacy, 


678,  678  (n);  R.  9.  Oxford,  9  C.  &  P. 
588 ;  Burrow's  case,  1  Lewui,  288 ;  E. 
t;.  Goode,  7  Ad.  &  EL  586 ;  67  Hans. 
Par.  Deb.  728 ;  Bowler's  case,  Had- 
field's  case.  Ibid.  480 ;  27  How  St  Tr. 
1816 ;  Com.  v.  Rogers,  7  Mete.  500  ; 
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§  565.  To  this  effect  is  the  answer  of  the  fifteen  judges  of 
England  to  the  questions  propounded  to  them  by  the  house  of 
lords,  in  June,  1848.  "  The  jury,"  they  said,  "  ought  to  be 
told  in  all  cases  that  every  man  is  presumed  to  be  sane,  and  to 
possess  a  sufBicient  degree  of  reason  to  be  responsible  for  his 
crimes,  until  the  contrary  be  proved  to  their  satis&ction;  and 
that  to  establish  a  defence  on  the  ground  of  insanity,  it  must  be 
clearly  proved  that  at  the  time  of  committing  the  act  the  party 
accused  was  laboring  under  such  a  defect  of  reason,  from  disease 
of  the  mind,  as  not  to  know  the  nature  and  quality  of  the  act  he 
was  doing,  or  if  he  did  know  it,  that  he  did  not  know  he  was 
doing  what  was  wrong."  1 

§  566.  In  this  country,  whatever  may  have  been  the  hesitancy 
as  to  the  enunciation  of  the  other  propositions  to  be  hereafter 
stated,  there  has  been  none  as  to  this.  There  has  scarcely  been 
a  case  in  which  the  defence  of  insanity  has  been  taken,  in  which 
the  jury  have  not  been  told  that  if  the  defendant  was  unable 
^^  to  distinguish  right  from  wrong,"  or  to  discern  ^^  that  he  was 
doing  a  wrong  act,"  or  was  ^^  not  conscious  of  the  moral  turpi- 
tude of  the  act,"  or  was  ^^  deprived  of  his  understanding  and 
memory,"  or  was  "  ignorant  that  he  was  committing  an  offence 
against  the  laws  of  GKxl  and  nature,"  he  was  irresponsible.  '  And 

7  Boat.  Law  Rep.  449;  Com.  v.  Moa-  nett  &  Heard  Lead  Cases,  942;  B.  v. 

ler,  4  Barr,  267 ;  Freeman  v.  People,  Davies,  1  F.  &  F.  69;  R.  v.  Watson,  and 

4  Denio,  10;  Flanagan  v.  People,  52  B.  v.  Edmunds,  cited  1  W.  &  S.  Med. 
K.  T.  467;  State  v.  Spencer,  1  Za-  Jur.  (187S)  §  167-9.. 

briskie,  196;  State  V.  Gardner,  Wright's  '  See  more  particular^.   Com.  v. 

Ohio  R.  392 ;  Blackburn  v.  State,  28  Rogers,  7  Mete.  600;  Com.  v,  Mosler, 

Ohio  St.  165;  Com.  v.  Farkin,  S  Penn.  4  Barr,  267 ;  Com.  v.  Farkin,  3  Penn. 

L.  J.  482;  Vance  v.  Com.  2  Yirg.  C.  L.  J.482;  Freeman  v.  People,  4  Denio, 

132;  McAllister' V.  State,  17  Alab.  10;  State  v.  Huting,  21  Mo.  464;  U. 

484;  U.  S.  V,  Shultz,  6  McLean,  121;  S.v.  Clark,  2  Cranch  C.  C.  R.  158;  U. 

People  V.  Spragne,  6  Parker  C.  C.  48;  S.  v.  Shults,  6  McLean  C.  C.  R.  121; 

Dbve  V.  States  8  Heisk.  348;  R.  v.  McAllister  v.   State,   17  Alab.  434; 

Barton,  8  Cox  C.  C.  275 ;  R.  v.  Offord,  Vance  v.  Com.  2  Yirg.  C.  132;  Peo- 

5  C.  &  P.  168;  R.  v.  Higginson,  1  C.  pie  v.  Pine,  2  Barbour,  571 ;  People  r. 

6  K.  129  ;  R.  V.  Stokes,  8  C.&  K.  185;  Sprague,  2  Parker  C.  R.  48;  Willis 
R.  V.  Layton,  4  Cox  C.  C.  149;  R.  9,  v.  People,  5  Tiffany,  715;  Choice  «. 
Vaughan,  1  Cox  C.  C.  80.  State,  31  6a.  424;  Anderson  v.  State, 

1  1  Car.  &  Kir.  134  ;  8  Scott  N.  R.  42  Georgia,  11  (1871);  People  v.  Coff- 

595.    See  State  v,  Hudng,  21   Mo.  man,  24  Cal.  230 ;  Com.  v.  Heath,  11 

464;  R.  V.  Layton,  4  Cox  C.  C.  148;  Gray,  803;  State  v.  Lawrenoe»57  Me. 

R.  V.  Barton,  8  Cox  C.  C.  275;  1  Ben-  574. 

472 


CHAP.  XVI.]  INCAPACITY :  DELUSION.  [§  567. 

it  has  been  farther  properly  held  that  when  idiocy  or  semi-idiocy 
is  proved,  it  is  for  the  prosecution  to  establish  affirmatively  a 
capacity  on  part  of  the  defendant  to  distinguish  right  from 
wrong.^ 

II.  THE  DEFENDANT  IS  TO  BE  HELD  IRRESPONSIBLE  WHEN  HE  DID  THE 
ACT  UNDER  AN  INSANE  DELUSION  THAT  THE  ACT  WAS  EITHER 
RIGHT  OR  EXCUSABLE. 

§  567.  The  question  propounded  to  the  English  judges  on  this 
point  was :  ^^  If  a  person,  under  an  insane  delusion  as  to  existing 
facts,  commits  an  offence  in  consequence  thereof,  is  he  thereby 
excused  ?  "  "  To  which  question,'!  they  replied,  "  the  answer 
must  of  course  depend  on  the  nature  of  the  delusion  ;  but  mak- 
ing the  same  assumption  as  we  did  before,  namely,  that  he  labors 
under  such  partial  delusion  only,  and  is  not  in  other  respects  in- 
sane, we  think  he  must  be  considered  in  the  same  situation  as  to 

It  is  in  England  that  the  right  and  might  properly  find  that  she  was  not 

wrong  test  is  applied  with  the  most  in  such  a  state  of  mind  at  the  time  of 

exclusiye  rigor ;  and  it  is  in  England  the  act  as  to  know  its  nature  or  be 

that  attempts  at  its  formal  expansion  accountable  ibr  it.    R.  v.  Law,  2  F.  & 

have  been  most  stoutly  resisted.    See  F.  S86. 

1  W.  &  S.  Med.  Jur.  §  119.    Tet,  in  So  also  where  a  married  woman, 

deciding  what  is  the  amount  of  eyi-  fondly  attached  to  her  children,  and 

dence  necessary  to  prove  incapacity  to  apparently  most  happy  in  her  family, 

determine  between  right  and  wrong,  had  poisoned  two  of  them  with  some 

the  English  judges  hav«  practically  CTidence  of  deliberation  and  design ; 

let  in  constructions  almost  as  indul-  but  it  appeared  that  there  was  insanity 

gent  as  those  which  hare  led  Ameri-  in  her  family,  and  from  her  demeanor 

can  courts  to  expand  the  formal  defi-  before  and  after  the  act,  which,  al- 

nition  of  the  offence.  ,  Thus  a  married  though  not  wholly  irrational,  yet  was 

woman  having  killed  her  husband  im-  strangely  erratic  and    excited ;    and 

mediately  after  an  apparent  recovery  from    recent    antecedents,    and    the 

from  a  disease  (the  result  of  child-  presence  of   certain  exciting  causes 

birth)  which   caused  a  great  loss  of  of  insanity,  and  her  own  account  of 

blood,  and  exhausted  the  vessels  of  her  sensations,  the  medical  men  were 

the    brain,  and   thus  weakened   its  of  opinion  that  she  was  laboring  under 

power,  and  so  tended  to  produce  in-  actual  cerebral  disease,  and  that  she 

sane  delusions  of  the  senses,  which,  was  in  a  paroxysm  of  insanity  at  the 

while  suffering  under  such  disease,  she  time  of  the  act ;   this  was  left  by 

compluned  o^  and  which,  by  her  own  Wightman,  J.,  to  the  jury,  as  evi- 

account,  had   been  renewed  at  the  dence  on  which  they  might  rightly 

time  of  the  act  of  homicide  (although  find  her  not  guilty  on  the  ground  of 

they  were  not  such  as  would  lead  to  insanity.    B.  v.  Vyse,  3  F.  &  F.  247. 

it)  :  these  facts  were  held  by  Erie,  ^  See  State  v.  Bichardaon,  S9  €k>nn. 

J.y  to  be  evidence  from  which  a  jury  691. 
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leBponflibility,  as  if  the  &ctB  with  respect  to  which  the  dekuricii 
exists  were  reaL  For  example :  If,  under  the  iuflaenoe  of  his 
delusion,  he  supposes  another  man  to  be  in  the  aet  of  attempting 
to  take  away  his  life,  and  he  kills  that  man,  as  he  supposes,  in 
self-defence,  he  would  be  exempt  from  punishment.  If  his  de- 
lusion was,  that  the  deceased  had  inflicted  a  serious  injury  to  his 
character  and  fortune,  and  he  killed  him  in  revenge  for  such  sup- 
posed injury,  he  would  be  liable  to  punishment." 

§  568.  What  is  here  declared  in  reference  to  an  insane  agwt 
is  the  same  as  is  declared  ^  as  to  a  sane  agent.  When  a  man 
shoots  another  under  an  honest  and  non-negligent  belief  that  the 
latter  is  a  burglar  seeking  to  commit  a  felony,  the  act  is  excus- 
able, even  though  the  belief  was  a  mistake.  And  so  a  belief, 
mistaken  though  it  be,  that  I  am  in  immediate  danger  of  my  life, 
will  relieve  me  from  the  guilt  of  murder  in  killing  my  supposed 
assailant.  If  I  really  believe  myself  so  attacked,  and  in  such 
immediate  danger,  imd  if  I  am  not  chargeable  mth  negligence 
in  adopting  such  belief,  then  I  am  entitled  to  an  acquittal.  If, 
however,  tibe  belief,  though  honest,  was  n^ligent  on  my  part, 
then  I  am  guilty  of  manslaughter.'  The  same  principle  is,  a 
fortiori^  applicable  to  cases  where  the  delusion  is  insane.  But 
this  insanity  must  be  not  moral  but  memtdl.^ 

§  569.  Tliat  an  insane  delusion,  as  to  the  value  or  meaning  of 
human  life,  will  have  this  effect,  even  though  the  party  himself 
knows  when  committing  the  act  that  he  is  doing  wrong,  and  is 
violating  the  laws  of  the  land,  is  illustrated  by  Lord  Erskine  in 
a  well  known  case :  "  Let  me  suppose,''  he  said,  ^^  the  character 
of  an  insane  delusion  consisted  in  l^e  belief  that  some  given 
person  was  any  brute  animal,  or  an  inanimate  being  (and  such 
cases  have  existed),  and  that  upon  the  trial  of  such  a  lunatic  for 
murder,  you,  being  on  your  oaths,  were  convinced,  upon  the 
uncontradicted  evidence  of  one  hundred  persons,  that  he  believed 
the  man  he  had  destroyed  to  have  been  a  potter's  vessel ;  that  it 
was  quite  impossible  to  doubt  that  fact,  although  to  other  in- 
tents and  purposes  he  was  sane,  —  answering,  reasoning,  acting 
as  men  not  in  any  manner  tainted  with  insanity,  converse  and 
reason  and  conduct  themselves.    Suppose,  further,  that  he  be- 

1  See  supra,  §  493.  B.  v.  Townle^^,  8  F.  &  F.  8S9.     See, 

*  See  supra,  §  527.  however,  as  oontroverttng  the  text, 

*  See  R.  V.  Benton,  8  F.  &  F.  778  ;    Wesley  v.  State,  87  Missis.  827. 
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lieved  the  man  whom  he  destroyed,  but  whom  he  destroyed 
as  a  potter's  vessel,  to  be  the  property  of  another,  and  that  he 
had  malice  against  such  supposed  person,  and  that  he  meant  to 
injore  him,  knowing  the  act  he  was  doing  to  be  malicious  and 
injurious;  and  that,  in  short,  he  had  full  knowledge  of  all  prin- 
ciples of  good  and  evil ;  yet  would  it  be  possible  to  convict  such 
a  person  of  murder,  if,  from  the  influence  of  the  disease,  he  was 
ignorant  of  the  relation  in  which  he  stood  to  the  man  he  had 
destroyed,  and  was  utterly  uneanseiaus  that  he  had  struck  at  the 
life  ofahuman  being?"! 

§  570.  Again :  in  a  case  which  has  more  than  once  occurred 
within  the  walls  of  a  lunatic  asylum,  a  man  &ncies  himself  to 
be  the  Grand  Lama,  or  Alexander  the  Ghreat,  and  supposes  that 
his  neighbor  is  brought  before  him  for  an  invasion  of  his  sover- 
eignty, and  he  cuts  off  his  head  or  throttles  him.  He  knows  he 
is  doing  wrong;  perhaps,  from  a  sense  of  guilt,  he  conceals  the 
body ;  he  may  have  a  dear  perception  of  the  legal  consequences 
of  his  act.  In  such  a  case  criminal  responsibility,  in  the  full 
sense  of  the  term,  does  not  exist.  It  was  in  conformity  with 
this  view,  in  a  case  where  it  was  proved  that  the  defendant  had 
taken  the  life  of  another  under  the  notion  that  he  was  set  about 
with  a  conspiracy  to  subject  him  to  imprisonment  and  death, 
that  Lord  Lyndhurst  told  the  jury  that  they  might  ^^  acquit  the 
prisoner  on  tiie  ground  of  insanity,  if  he  did  not  know,  when  he 
committed  the  act,  what  the  effect  of  it  was  with  reference  to 
the  crime  of  murder.'*  What,  therefore,  he  in  fact  decided  was, 
that  a  man  who,  under  an  insane  delusion,  shoots  another,  is 
irresponsible  when  the  act  is  the  product  of  the  delusion.  Such 
indeed,  on  general  reasoning,  must  be  held  to  be  the  law  in  this 
country,  and  such  will  it  be  held  to  be  when  any  particular  case 
arises  which  requires  its  application. 

§  571.  In  England  this  view  has  been  recognized  in  several 
cases,  notwithstanding  the  reluctance  of  the  courts  in  that  coun- 
try to  enlarge  the  boundaries  of  insane  irresponsibility.  Thus 
on  the  trial  of  Hadfield,  who  could  distinguish  between  right 
and  wrong,  but  who  was  under  a  delusion  that  it  was  his  duty 
to  offer  himself  as  a  sacrifice  for  his  fellow-men,  and  that  his 
shortest  way  of  so  doing  was  U>  kill  the  king,  which  he  knew  to 
be  morally  snrong.  Lord  Kenyon,  on  these  facts  being  made  out, 

^  Winslow  on  Plea  of  Inaanitr,  6. 
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advised  a  withdrawal  of  l^e  proBecution.  The  same  course  was 
followed  by  Chief  Justice  Tindal  in  Macnaghten's  case,  when, 
on  a  trial  for  shooting  at  Mr.  Drummond,  the  private  secretary 
of  Sir  Robert  Peel,  a  similar  delusion  was  proved.^  In  the  eccle- 
siastical courts,  the  existence  of  delusions  or  hallucination  on 
material  points  has  frequently  been  held  to  so  &r  constitute 
insanity  as  to  pro  tanto  destroy  testamentary  capacity.^  In  this 
country,  the  legitimacy  of  such  a  defence  in  criminal  cases  has 
been  in  several  instances  specifically  recognized.' 

§  572.  Deliman  a  defence  only  when  homieide  was  its  product, 
— A  delusion,  however,  is  no  defence,  unless  the  homicide  was 
its  immediate  product.  If  the  defendant  was  sane  as  to  the 
crime,  but  insane  on  other  topics,  the  insanity  in  the  latter  re- 
spect will  not  save  him.^  The  crime  must  have  been  the  result  of 
the  delusion. 

^  See  also  R.  i;.  Brizey,  and  B.  v.  Barr,  264 ;   State  v.  Gut,  IS  Hifinii. 

Tonchett,  cited  in  1  Bennett  &  Heard's  941 ;  State  v.  Lawrence,  57  Me.  574. 
Lead.  Cases,  100.    So  also,  on  an  in-        The  following  is  from  Mr.   Fitz- 

dictment  for  maliciously  setting  fire  to  james  Stephen's  testimony  before  the 

a  building,  it  is  not  necessary  to  prove  English  Homicide  Committee  in  1874 : 
actual  ill-will  in  the  prisoner  towardb        ^  With  regard  to  the  law  upon  that 

the  owner ;  and  in  order  to  justify  a  subject,  the  standard  authority,  as  the 

jury  in  acquitting  a  prisoner  on  the  committee  of  course  are  well  aware, 

ground  of  insanity,  they  must  belieye  is  the  opinion  of  the  judges,  given  in 

that  he  did  not  know  right  from  wrong ;  Macnaghten's  case,  although,  of  course, 

but  if  iheyfind  that  the  prisoner y  when  the  committee  are  also  aware   that 

he  did  the  act,  wa$  in  such  a  state  of  very  eminent  judges  have  doubted  Uie 

mnd^  thai  he  was  not  conscious  that  the  constitutional  propriety  of  putting  ab- 

effect  of  it  toould  be  to  injure  any  other  stract  questions  of  that  kind  to  the 

person^  this  will  amount  to  a  general  judges,  and  getting  such  answers  from 

verdict  of  not  guilty.    B.  v,  Davies,  1  them.     I  hOave  heard  more  than  one 

F.  &  F.  69  —  Crompton.  of  the  most  eminent  judges  on  die 

'  Dew  V.  Clarke,  1  Adams  £.  R.  bench  express  themselves  as   being 

279 ;  Frere  v.  Peacocke,  1  Robertson,  doubtful  with  regard  to  that  authority 

442;  1  W.  &  S.  Med.  Jur.  §  34-60.  on  that  ground.    However,  as  a  mat- 

'  Roberts  v.  State,  8  Georgia,  810 ;  ter  of   fact,  I  think  it  will  not  be 

People  V.  Pine,  2  Barbour,  571 ;  Com.  doubted  that  that  at  the  present  day 

V.   Rogers,    7  Mete.  500 ;    State   v.  is  generally  regarded  as  the  leading 

Windsor,    5    Harr.    512 ;    U.   S.    v.  authority  upon  the  subject  of  insan- 

Holmes,  1  Clifford,  98 ;  Com.  v.  Freth,  ity. 

8  Phil.  Rep.  107 ;  1  W.  &  S.  Med.  Jur.        '*  Now  as  to  that  authority,  I  think 

§  134.  this  section  varies  from  it  slightly,  but 

*  State  V.  Huting,  21  Mo.  (6  Ben-  it  varies  from  it  by  clearing  up  what 

nett)  464 ;  Bovard  r.  State.  80  Miss.  I  have  always  regarded  as  an  am- 

(1   George)  600;  Com  v.  Mosler,  4  biguity  in  the  judgment  as  to  a  mat- 
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§  578.  Proieeutian  may  dt9pute  the  imanity  of  the  deluiian. 

—  Where  an  in$ane  delusion  is  set  up,  it  has  been  held  admis- 

ter  upon  which  the  judges  may  possi-  goes  and  shoots  anybody,  according 
bly  not  have  felt  UiemseWes  called  to  that  interpretation,  he  is  freed  from 
upon  to  giye  any  opinion.  They  say,  the  consequences  of  his  crime.  Sub- 
that  in  order  that  a  man  may  be  section  (c)  excuses  a  person  prevented 
excused  by  Insanity  from  the  conse-  by  disease  affecting  his  mind  *from 
quencesof  his  crime,  it  must  be  shown  kiiowing  that  it  (his  act)  is  morally 
that  he  did  not  know  that  what  he  wrong.'  The  word  morally,  p.  9  (his 
was  doing  was  wrong.  When  the  act),  is  considered  as  enlarging  the  ex- 
answers  were  returned  to  the  house  isting  law.  I  cannot  belieye  that  It 
of  lords,  there  was  a  debate  upon  does,  and  I  will  put  one  or  two  illus- 
that,  and  in  the  debate  on  that  sub-  trations  upon  the  subject  which  are 
ject  Lord  Brougham  objected,  and  real  illustrations  (I  have  seen  them 
•aid  that  it  ought  to  be  that  he  did  stated,  at  least,  in  works  which  pro- 
not  know  that  what  he  was  doing  was  fess  to  be  authorities),  and  which 
forbidden  by  law,  and  that  the  word  seem  to  me  to  show  conclusively  that 
'  wrong '  should  not  be  used.                -  this  is  not  too  wide. 

**  If  the  subject  is  considered  too  del-  *'  There  was  a  case  in  which  a  man 

icate  for  legislation  at  all,  it  ought  be  was  under  the  delusion  that  he  was 

said,  <  homicide  is  not  criminal  if  the  Jesus  Christ ;  that  sort  of  delusion,  I 

person  committing  it  is  not  in  a  state  believe,  is  not  uncommon ;   he  also 

to  be  by  law  responsible  for  his  acts  ; '  thought  that  it  was  essential  for  the 

but  I  will  just  give  an  illustration  of  salvation  of  the  world  that  he  should 

each  of  these  sub-sections.    Sub-sec-  be   put   to   death,   and   he   further 

tion  (a)  is  as  follows  :  *  Homicide  is  thought  that  it  would  spoil  the  effect 

not  criminal  if  the  person  by  whom  of  his  being  put  to  death  if  he  were 

it  is  committed  is,  at  the  time  when  to  kill  himself  because  it  would  be 

be  commits  it,  prevented  by  any  dia-  wicked.    Therefore,  in  order  that  he 

ease  affecting  his  mind  (a)  from  know-  might  be  hanged,  and  the  world  might 

ing  the  nature  of   the  act  done  by  be  saved,  he  went  and  murdered  some- 

him.'     A.  is,  by  a  disease  affecting  body  else.    Now,  if  you  interpret  the 

his  mind,  led  to  suppose  that  B.  is  a  word  *  wrong '  as  meaning  not  mor- 

wild  animal,  and  shoots  him  accord-  ally  wrong,  but  forbidden  by  law,  that 

ingly.    It  is  not  denied  that  in  that  man  ought  to  have  been  hanged,  be- 

case  insanity   excuses   him.      Then  cause  he  not  only  knew  that  the  act 

comes  sub-section  (6),  *from  know-  was  forbidden  by  law,  but  the  very 

ing  that  it  is  forbidden  bylaw.'    That  reason  why  he  did  it  was  because  it 

is  universally  admitted  ;  the  narrow-  was  forbidden  by  law. 

est  interpretation  of  the  judges'  opin-  **  I  can  hardly  argue  with  anybody 

ions  in  Macnaghten's  case  would  al-  who  says  that  a  man  in  such  a  mon- 

low  that;  and  it  would  produce  this  strous  state  of  mind  as  that  ought  to 

carious  result,  which,  however,  suffi-  be  hanged.    Taking  those  as  illnstr»- 

ciently  explains  what  it  means.    Sup-  tions,  you  have  two  men  before  you ; 

pose  a  man  were  under  an  insane  de-  the  one  man  commits  a  murder  be- 

lusion  that  an  act  of  parliament  had  cause  he  is  under  an  insane  delusion 

been  passed   by  which  murder  had  that  parliament   has   passed  an  act 

ceased  to  be  criminal;   then,  if  he  authorising  him  to  do  so,  and  he  is 
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Bible  for  the  prosecation  to  show  that  the  delosicm  was  one  at- 
tributable to  ordinary  prooesses  of  reasoning.^  But  it  does  not 
follow,  supposing  the  delusion  to  be  that  of  a  9ane  and  not  of  an 
imane  person,  that  the  defendant  is  to  be  convicted  of  murder. 
If  the  delusion  is  honestly  and  non-negligently  adopted,  and  if 
he  act  under  its  immediate  pressure,  then  the  case,  with  the 
qualificiations  already  stated,  is  one  of  excusable  homicide.'  If 
the  delusion  is  honestly  but  negligently  adopted,  then  the  case 
is  one  of  manslaughter.^  If  the  delusion  is  a  dishonest  pretext, 
the  defendant  should  be  convicted  of  murder. 

in.  THE  DEFENDANT  IS  TO  BE  HELD  IRRESPONSIBLE  WHEN,  BEING 
INSANE,  HE  IS  FORCED  BT  A  MORBID  AND  IRRESISTmLE  IMPULSE 
TO  DO  THE  PARTICULAR  ACT. 

§  574.  In  order  to  clear  the  question  at  the  outset  from  ambi- 
guities, it  is  proper  to  remark :  — 

a.  ^^  Irresistible  impulse  ^'  is  not  <^  moral  insanity,"  supposing 
^^  moral  insanity "  to  consist  of  insanity  of  the  moral  system, 

not  to  be  hanged,  bnt  to  be  confined  brutal  in  itself.  That  is  the  assonq)- 
in  a  lunatic  asylum.  The  other  man  tion  on  which  all  criminal  law  pro- 
commits  a  murder  under  the  mon-  oeeds,  that  is  addressed  to  ordinary 
strous  delusion  which  I  have  men-  reasonable  beings ;  but  it  seems  to  me 
tioned,  and  he  is  to  be  hanged  because  that  if  a  man  by  bodily  disease  ia 
he  knew  what  he  did  was  forbidden  placed  in  such  a  position  that  he  can- 
Iff  law.  I  do  not  think  the  public  would  not  feel  that  at  all,  and  that  he  does 
ever  agree  to  that.  not  know  the  natm«  of  this  act,  and 
^  That  leads  me  to  ask  if  it  is  ad-  the  consequences  of  it,  he  ought  to  be 
mitted  that  the  second  man  is  not  to  locked  up  in  a  lunatic  asylum, — and 
be  hanged,  why  is  he  not  to  be  that  exactly  as  much  wheUier  the  nat- 
hanged  ?  The  answer  is :  he  is  not  nre  of  his  delusion  does  or  does  not 
to  be  hanged  because  he  is  not  in  the  preyent  him  from  remembering  that 
state  of  mind  which  the  law  presumes  the  law  has  forbidden  his  act  I 
in  those  whom  it  addresses  and  threat-  think  that  the  illustration  tHiieh  I 
ens.  When  you  pass  a  law  punishing  have  given  (and  I  could  give  twenty 
a  man  for  a  crime  yon  are  dealing  such)  conclusively  shows  that  when 
with  a  reasonable  being;  you  are  deal-  you  are  dealing  with  a  person  under 
ing  with  a  being  whom  you  presume  those  circumstances,  the  prospect  of 
to  know  that  on  a  great  many  familiar  being  punished  by  law,  the  mind  be- 
grounds,  quite  independent  of  any  ing  perverted  by  madness,  may  act- 
mere  fear  of  punishment,  he  ought  not  ually  be  an  inducement  to  commit 
to  commit  crime ;  who  knows,  for  in-  crimes." 
stance,  that  if  he  does  commit  a  mur-  ^  State  v.  Pike,  49  N.  H.  S99. 
der  he  causes  extreme  distress,  and  *  See  supra,  §  498. 
great  fear,  and,  it  may  be,  ruin  to  his  *  See  supra,  |  5S7. 
neighbors,  and  does  a  thing  cruel  and 
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coezifitiBg  with  mental  sanity.  ^^  Moral  insanity,"  as  thus  de- 
fined, has  no  support,  as  will  hereafter  be  seen,^  either  in  psy- 
chology or  law. 

b.  Nor  is  ^^irresistible  impulse"  oonyertible  with  passionate 
propensity,  no  matter  how  strong,  in  persons  not  insane.^  In 
other  words,  the  ^irresistible  impulse"  of  the  lunatic,  which 
confers  irresponsibility,  is  essentially  distinct  from  the  passion, 
however  violent,  of  tiie  sane,  which  does  not  confer  irresponsi- 
bility. 

§  575..  The  first  leading  American  case  in  which  this  defence 
was  advanced  is  that  of  Rogers,  decided  by  the  supreme  court  of 
Massachusetts,  in  the  spring  of  1844.'  Chief  Justice  Shaw,  who 
delivered  the  charge,  began  by  laying  down  two  propositions  of 
great  breadth.  ^^  In  order  to  constitute  a  crime,"  he  says,  ^^  a 
person  must  have  intelligence  and  capacity  enough  to  have  a 
criminal  intent  and  purpose ;  and  if  his  reason  and  mental  pow- 
ers are  either  so  deficient  that  he  has  no  will,  no  conscience,  or 
controlling  mental  power,  or  if,  through  the  overwhelming  vio- 
lence of  mental  disease,  his  intellectual  power  is  for  the  time 
obliterated,  he  is  not  a  responsible  moral  agent,  and  is  not  pun- 
ishable for  criminal  acts.  These  extremes,"  he  then  proceeds 
to  state,  ^^are  easily  distinguished,  and  not  to  be  mistaken. 
The  difficulty  lies  between  these  extremes,  in  the  oases  of  par- 
tial insanity,  where  the  mind  may  be  clouded  and  weakened, 
but  not  incapable  of  remembering,  reasoning,  and  judging;  or 
so  perverted  by  insane  delusion,  as  to  act  under  false  impres- 
sions and  influences."  To  such  cases, — to  those  where  the 
mind  is  not  ^^  incapable  of  judging,"  &c.,  and  to  those  where  it 
acts  ^*  under  false  impressions  and  influences," — and  to  such 
alone,  he  applies  the  ^*  right  and  wrong  "  test ;  reserving  to  it  a 
very  small  sphere  of  action,  since  the  defence  of  insanity  would 
scarcely  be  ventured  where  there  was  both  a  capacity  to  judge, 
reason,  and  remember,  and  a  freedom  from  false  ^^  impressions 
and  influences."  Taking  up  the  particular  defence  of  mono- 
mania, which  was  that  advanced  in  the  case  before  him,  he  pro- 

^  'See  this  argned  at  large  1  W.  &  ihlnesB,  in  pamphlet  shape,  by  Messrs. 

8.  Med.  Jnr.  (1878)  §  187.  Bends  &  Bigelow,  and  is  incorporated, 

*  1  W.  &  S.  Med.  Jnr.  (1878)  144.  in  a  condensed  form,  in  the  seventh 
See  State  v.  Pike,  49  N.  H.  899.  volume  of  Mr.  Metcalf' s  Beports,  p. 

•  This  case  is  reported  with  great  500. 
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ceeds  to  state  the  law  with  a  liberality  in  entire  aocordanoe 
with  the  views  herein  expressed.  ^^  This  "  (monomania}  '*  may 
operate  as  an  excuse  for  a  criminal  act  in  one  of  two  modes. 
1.  Either  the  delusion  is  such  that  the  person  under  its  influ- 
ence has  a  real  and  firm  belief  of  some  fact,  not  true  in  itself, 
but  which,  if  it  were  true,  would  excuse  his  act :  as  where  the 
belief  is  that  the  party  killed  had  an  immediate  design  upon  his 
life,  and  under  that  belief  the  insane  man  kills  in  supposed  self- 
defence.  A  common  instance  is  where  he  fully  believes  that 
the  act  he  is  doing  is  done  by  the  immediate  command  of  Grod, 
and  he  acts  under  the  delusive  but  sincere  belief  that  what  he  is 
doing  is  by  the  command  of  a  superior  power,  which  supersedes 
all  human  laws,  and  the  laws  of  nature.  2.  Or  this  state  of 
delusion  indicates  to  an  experienced  person,  that  the  mind  is  in 
a  diseased  state ;  that  the  known  tendency  of  that  diseased  state 
of  the  mind  is  to  break  out  into  sudden  paroxysms  of  violence, 
venting  itself  in  homicide,  or  other  violent  acts  toward  friend 
and  foe  indiscriminately ;  so  that,  although  there  were  no  pre- 
vious indications  of  violence,  yet  the  subsequent  act  connecting 
itself  with  the  previous  symptoms  and  indications,  will  enable  an 
experienced  person  to  say,  that  the  outbreak  was  of  such  a  char- 
acter that  for  the  time  being  it  must  have  overborne  memory 
and  reason ;  that  the  act  was  the  result  of  the  disease  and  not  of 
a  mind  capable  of  choosing ;  in  short  that  it  was  the  result  of 
uncontrollable  impulse,  and  not  of  a  person  acted  on  by  motives, 
and  governed  by  will."  .  •  •  •  ^^  Are  the  facts  of  such  a  char- 
acter, taken  in  connection  with  the  opinion  of  professional  wit- 
nesses, as  to  induce  the  jury  to  believe  that  the  accused  was 
laboring  for  days  under  monomania,  attended  with  delusion, 
and  did  thus  indicate  such  a  diseased  state  of  the  mind,  that 
the  act  of  killing  the  warden  was  to  be  considered  as  an  out- 
break or  paroxysm  of  disease,  which  for  the  time  being  over- 
whelmed and  superseded  reason  and  judgment,  so  that  the 
diseased  was  not  an  accountable  agent  ?  If  such  was  the  case, 
the  accused  is  entitled  to  an  acquittal." 

§  576.  Chief  Justice  Gribson,  of  the  supreme  court  of  Penn- 
sylvania, sitting  in  1846  with  two  of  his  associates  in  a  court  of 
oyer  and  terminer,  after  repudiating  the  doctrine  that  partial 
insanity  excuses  anything  but  its  direct  results,  and  sliding,  in 
reference  to  such  cases,  into  the  ^'  right  and  wrong  "  test,  pro- 
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ceeded  to  charge  the  jury  as  follows  :  ^^  But  there  is  a  moral  or 
homicidal  insanity)  consisting  of  an  irresistible  inclination  to  kill 
or  to  commit  some  other  particular  offence.^  There  may  be 
an  unseen  ligament  pressing  on  the  mind,  drawing  it  to  cfmse-^ 
quence$  which  he  sees  but  cannot  avoids  and  placing  it  under  a 
coercion  which,  while  its  results  are  clearly  perceived,  is  incapa- 
ble of  resistance.  The  doctrine  which  acknowledges  this  mania 
is  dangerous  in  its  relations,  and  can  be  recognized  only  in  the 
clearest  cases.  It  ought  to  be  shown  to  have  been  habitual,  or 
at  least  to  have  evinced  itself  in  more  than  a  single  instance.  It 
is  seldom  directed  against  a  particular  individual ;  but  that  it 
may  be  so,  is  proved  by  the  case  of  the  young  woman  who  was 
deluded  by  an  irresistible  impulse  to  destroy  her  child,  though 
aware  of  the  heinovs  nature  of  the  act.  The  frequency  of  this 
constitutional  malady  is  fortunately  small,  and  it  is  better  to  con- 
fine it  within  the  strictest  limits.  If  juries  were  to  allow  it  as  a 
general  motive,  operating  in  cases  of  this  character,  its  recogni- 
tion would  destroy  social  order  as  well  as  personal  safety.  To 
establish  it  as  a  justification  in  any  particular  case,  it  is  necessary 
either  to  show,  by  clear  proofs,  its  contemporaneous  existence 
evinced  by  present  circumstances,  or  the  existence  of  an  habitual 
tendency  developed  in  previous  cases,  becoming  in  itself  a  second 
nature.'*^ 

§  577.  In  a  still  earlier  case  in  Pennsylvania,  Judge  Lewis  — 
then  presiding  in  Lycoming  County,  and  afterwards  chief  jus- 
tice of  Pennsylvania,  a  judge  from  whom  the  subject  of  medical 
jurisprudence  received  peculiar  and  careful  attention  —  recog- 
nized the  same  doctrine.  ^^  Moral  insanity,'*  t.  e.  "  irresistible 
impulse,"  and  not  the  ^^  moral  insanity "  hereafter  defined, 
^^  arises  from  the  existence  of  some  of  the  natural  propensities 
in  such  violence,  that  it  is  impossible  not  to  yield  to  them.  It 
bears  a  striking  resemblance  to  vice,  which  is  said  to  consist  in 
an  undue  excitement  of  the  passions  and  will,  and  in  their  irreg- 
ular or  crooked  actions  leading  to  crime.  It  is  therefore  to  be 
received  with  the  utmost  scrutiny.     It  is  not  generally  admitted 

^  The  charge  was  6ral,  having  been  sanity,"  was  used  in  the  charge  not 

reported  by  the  present  writer,  and  in  its  technical  sense,  bnt  as  simply  a 

but  hastily  revised  by  the  jndge  him-  popular  term  convertible  with  **  irre- 

self,  which  may  accoant  for  the  want  sistible  impolse." 
of  literal  exactness  in  this  and  other       *  Com.  v.  Motler,  4  Barr,  266. 
expressions.     The  term  '*  moral  in- 
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in  legal  tribunals  as  a  species  of  insanity  which  relieyes  from 
sponsibility  for  crime,  and  it  ought  never  to  be  admitted  as  a 
defence,  until  it  is  shown  that  these  propensities  exist  in  such 
violence  as  to  subjugate  the  intellect,  control  the  will,  and  render 
it  impossible  for  the  party  to  do  otherwise  than  yield.  Where 
its  existence  is  fully  established,  this  species  of  insanity  relieves 
from  accountability  to  human  laws.  But  this  state  of  mind  is 
not  to  be  presumed  without  evidence,  nor  does  it  usually  occur 
without  some  premonitory  symptoms  indicating  its  approach. '^  ^ 

§  578.  In  1862,  the  text  with  the  cases  given  in  it  was  cited 
with  approval  by  the  supreme  court  of  Kentucky ;  and  while  ir- 
resistible impulse,  as  a  distinct  line  of  defence,  was  recognized,  it 
was  held  that  to  sustain  it,  ^^  it  must  be  known  to  exist  in  such 
violence  as  to  render  it  impossible  for  the  party  to  do  otherwise 
than  yield  to  its  promptings.'* ' 

§  579.  To  the  sai6e  effect  is  the  judgment  of  the  court  of 
common  pleas  of  Philadelphia,  in  1868,'  of  the  supreme  courts 
of  Indiana,  in  1869,^  of  Iowa,  in  1868,^  of  Illinois,  in  1866,«  and 
of  the  supreme  court  of  the  United  States  in  1872.^  The  doc- 
trine, however,  was  emphatically  repudiated  in  North  Carolina, 
in  1861.« 

§  580.  In  conformity  with  this  result  may  be  cited  a  case  in 
which  Judge  Story  decided  that  a  young  woman,  who  in  a  vio- 
lent impulse  in  puerperal  fever  threw  her  child  overboard, 
though  at  the  time  perfectly  conscious  of  the  enormity  of  the 
act,  was  entitled  to  an  acquittal.' 

§  581.  In  the  enunciation  of  this  doctrine  there  should  be  the 
strictest  caution,  and  in  the  application  of  it  the  most  jealous 
scrutiny.  And  in  connection  with  it,  it  is  always  important  to 
keep  in  mind  the  impressive  language  of  Lord  Brougham,  when 

^  The  ssme  Tiew  was,  some  yean  See  also  Com.  v.  Freeth,  5  Claxl:,  Pa. 

after,  repeated  hj  the   same  judge.  L.  R.  466. 

Lewis  Cr.  Law,  404 ;  by  Judge  Ed-  ^  Stevens  v.  State,  31  Ind.  4S€. 

munds  (2  Am.  Jour,  of  Ins.) ;  Judge  *  State  v.  Felter,  25  Iowa,  67. 

Whiting  (Freeman's  Trial— Pamph.);  *  Hopps  v.  State,  81  HL  9S5. 

and  by  the  supreme  court  of  Georgia  ^  Mnt.  Ins.  Co.  v.  Terry,  15  Wal. 

(Roberts  v.  Stote,  8  Georgia,  810).  580. 

*  Scott  V.  Com.    4   Metcalf,  227.  *  State  v.  Brandon,  8  Jones,  468. 

See  also  Smith  v.  Com,  1  Duvall,  224 ;  *  U.  S.  v.  Hewson,  7  Boit.  Law 

Hopps  V.  People,  81  111.  885.  Bep.  861. 

t  Com.  o.  Haskell,  2  Brewster,  491. 
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discussiDg  the  question  before  the  house  of  lords:  ^^With  re- 
spect to  tiie  point  of  a  person  being  an  accountable  being,  that 
was,  an  accountable  being  to  the  law  of  the  land,  a  great  coufu- 
sion  had  pervaded  the  minds  of  some  persons  whom  he  was  in* 
disposed  to  call  reasoners,  who  considered  accountability  in  its 
moral  sense  as  mixing  itself  up  with  the  only  kind  of  acoount- 
ableness  with  which  they,  as  human  legislators,  had  to  do,  or  of 
which  they  could  take  cognizance.  He  could  conceive  of  the 
case  of  a  human  being  of  a  weakly  constituted  mind,  who  might 
by  long  brooding  over  real  or  fancied  wrongs  work  up  so  per- 
verted  a  feeling  of  hatred  against  an  individual  that  danger 
might  occur.  He  might  not  be  deluded  as  to  the  actual  exist- 
ence of  injuries  he  had  received,  but  he  might  grievously  and 
grossly  exaggerate  them,  and  they  might  so  operate  upon  a 
weakly  framed  mind  and  intellect  as  to  produce  crime.  He 
could  conceive  that  the  Maker  of  that  man,  in  his  infinite 
mercy,  having  regard  to  the  object  of  his  creation,  might  deem 
him  not  an  object  for  punishment.  But  that  man  was  account- 
able to  human  tribunals  in  a  totally  different  sense.  Man  pun- 
ished crime  for  the  purpose  of  practically  deterring  others  from 
offending,  by  committing  a  repetition  of  the  like  act.  It  was  in 
that  sense  only  that  he  had  anything  to  do  with  the  doctrine  of 
accountable  and  not  accountable.  He  could  conceive  a  person 
whom  the  Deity  might  not  deem  accountable,  but  who  might  be 
perfectly  accountable  to  human  laws.'*  ^ 

§  582.  The  conclusion  we  must  reach,  therefore,  is,  that  an 
irresistible  homicidal  impulse,  in  an  insane  person,  is  a  good  de- 
fence, though  such  insane  person  was  able  to  distinguish  between 
right  and  wrong.  With  a  sane  person,  however,  it  is  not  a  de- 
fence, as  the  law  makes  all  sane  persona  responsible  for  their 
impulses.^ 


^  Hans.  Plur.  Deb.  LXYIL  72S. 
See  however,  as  qnalifjring  the  view 
of  the  text,  State  v.  Spenco',  1  Zsr 
fariskie,  196. 

'  See,  as  snbstantiatuig  this  eon- 
elusion,  Flanagan  v.  People,  52  N.  T. 
467;  People  v.  McDonell,47  Cal.  1S4, 
and  authorities  dted  under  next  sec- 
tion. 

In  Blackburn   v.  State,   2S  Ohk> 


St.  166  (decided  in  1S72),  the  proper 
questions  to  be  submitted  to  the  jury 
were  declared  to  be :  ^^  Was  the  accused 
a  free  agent  in  forming  the  purpose  to 
kill  ?  Was  he  at  the  time  capable  of 
judging  w)iether  thai  act  was  right  or 
wrong  ?  And  did  he  know  at  the  time 
that  it  was  an  offence  against  the  laws 
of  God  and  man?" 
Mr.   Stephen's   tesUmony  on  this 
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IV.    "MORAL  INSANITY"  IS  NO  DEFENCE. 

§  583.  ^^  Moral  insanity,"  in  its  distmctive  technical  sense,  is  a 
supposed  insanity  of  the  moral  system  coexisting  with  mental 

point  before  the  Homicide  Committee  by  the  presiding  judge,  that  it  is  one 
is  as  follows  :  —  thing  not  to  resist  an  impulse  and  an- 
"  Sub-section  (d)  applies  to  a  man  other  thing  to  be  under  die  prey  of  an 
prevented    by  disease  affecting   his  irresistible  impulse  in  consequence  of 
mind  'from  controlling  his  own  con-  disease.     Suppose  a  person  rendered 
duct.'    Now,  that    again  is   a   case  irritable  by  toothache  were  to  go  and 
which  it  is  said  ought  not  to  form  part  kill  somebody,  I  should  say  that  that 
of  the  law,  and  I  have  often  heard  was  no  excuse  at  all.    In  the  same 
judges  say  that  it  is  a  monstrous  thing  way,  if  an  insane  desire  arose  in  a 
for  anybody  to  believe  in  what  are  man's  mind,  as  in  Dove's  case,  to  kill 
called  irresistible  impulses,  and  that  another  person,  which  was  to  some  ex- 
the  doctors  who  give  evidence  upon  tent  nourished  by  his  own  wickedness, 
these  trials  constantly  put  forward  as  I  should  say  I  would  hang  that  man 
irresistible  an  impulse  which  is  not  in  without  mercy  if  he  gratified  that  in- 
fact  resisted ;  and  no  doubt  they  do.  sane  wish ;  but  I  would  hang  him,  not 
I  have  had  a  great  deal  to  do  with  because  I  should  disregard  an  uncon- 
cases  of  this  kind.     I  had  to  try  a  troUable  impulse,  but  because  I  should 
case  of  that  nature  on  the  circuit  last  not  believe  that  that  impulse  was  un- 
summer,   and    I  have  been    counsel  controllable,  and  because  he  gave  way 
in  them,  and  there  is  no  doubt  that  to  a  thing  which  he  ought  to  I^ave  con- 
doctors  do  come  forward  and  make  trolled  and  could  have  controUed.    I 
statements  which  seem  to  be  extremely  recollect  very  well  that  in  that  case 
foolish  on  that  subject.    But  it  is  not  Baron  Bramwell,  who  tried  it,  put  this 
because  a  man  makes  a  foolish  state-  question  to  one  of  the  doctors  who  was 
ment  on  that  subject  that  the  law  is  giving  evidence  that  Dove  could  not 
to  put  itself  in  a  false  position.     It  help  what  he  did  :  *  Supposing  a  man 
seems .  to  me  that  if  the  fact  is,  that  had  been  standing    by  him  with   a 
there  are  diseases  of  such  a  nature  loaded  pistol  in  his  hand  when  he  was 
that  my  arm  may  suddenly  rise  and  going  to  poison  his  wife,  do  you  think 
plunge  a  knife  into  some  person  near  that  he  would   have  done  it  then  ? ' 
me,  just  as  mechanically  as  if  I  were  *  No,  I  do  not.'  '  Then  he  ought  not 
in  a  convulsive  fit,  to  treat  me  as  a  to  have  done  it  under  these  circnm- 
murderer  for  doing  it  would  be  mon-  stances.'      But    supposing   that   the 
strous.    And  it  also  appears  to  me  that  doctor  was  able  to  prove  by  referring 
the  question  whether  or  no  such  dis-  to  other  instances  that  he  would  have 
eases  do  actually  exist  is  a  question  been  utterly  unable  to  control  himself, 
of  fact  which  die  law  ought  not  to  and  that  if  you  had  put  a  rope  round 
prejudge  in  any  way  whatever  ;  and  his  neck  re^y  to  hang  him,  still  that 
if  it  be  the  case  that  there  are  such  poison  would  have  gone  into  that  cup, 
diseases,  if  that  is  proved  by  people  that  would  be  a  case  of  uncontrollable 
who  are  skilful  in  these  matters,  I  can-  impulse." 

not  see  why  that  should  not  be  left  to  **  With  regard,'*  says  Blackburn, 

the  jury  as  well  as  any  other  fact,  it  J.,    in    his   evidence   given    in    the 

being  always  pointed  out  to  the  jury  same  investigation,    ''  to    the  words 
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sanity.    It  is  therefore  to  be  distinguished  from  ^^  insane  irresist- 
ible impulse,"  which  has  just  been  noticed,  in  two  respects :  1. 

'  from   knowing   that   it  is  morally  bor's  house,  told  her  what  she  had 
wrong,  or  from  controlling  his  own  done ;  that  she  had  killed  Oliyia,  and 
conduct,'  these  are  the  definitions  that  was  going  to  kill  Mary,  *  but  when 
are  put  in,  and  those  agree  pretty  the  darling  threw  its  arms  round  my 
nearljr  with  what  was  said  in  Mao-  neck,  I  had  not  the  heart  to  do  it/ 
naghten's  case,  in  their  extrarjudicial  She  clearly  knew  right  from  wrong, 
opinions,  by  the  judges  in  the  house  and  knew  the  character  of  her  act ; 
of  lords;  but  we  cannot  fail  to  see  for  some  little   time  after  that  she 
that  there  are  cases  where  the  person  talked  rationally  enough,  but  before 
is  clearly  not  responsible,  and   yet  night  she  was  sent  to  a  lunatic  asylum, 
knew  right  from  wrong.    I  can  give  raving  mad,  and,  having  recovered, 
yon  an  instance  which  shows  what  I  she  was  brought  to  be  tried  before  me 
held  deliberately ;  it  was  in  the  case  at  a  subsequent  assize.    On  the  defi» 
of  that  woman  whom  I  was  speaking  nition  in  Macnaghten's  case,  she  did 
of,  who  was  tried  for  wounding  a  girl  know  right  from  wrong.     She  did  not 
with    intent    to   murder.    The  facts  know  the  quality  of  her  act,  and  was 
were  these :  the  woman  had  more  than  quite  aware  of  what  she  had  done  ; 
once  been  insane,  the  insanity  being  but  I  felt  it  impossible  to  say  that  she 
principally  brought  on  by  suckling  her  should  be  punished, 
child  too  long ;  that  was  the  cause  that  '^  If  I  had  read  the  definition  in  Mac- 
had  produced  it  before  ;  she  was  liv-  naghten's  case,  and  said,   '  Do  you 
ing  with  her  husband,  and  had  the  bring    her  within    that  ? '    the  jury 
charge  of  this  girl,  —  a  girl  of  about  would  have  taken  the  bit  in  their  own 
fifteen,  an  impotent  girl,  who  lay  in  teeth,  and  said,  *  Not  guilty,  on  the 
bed  all  day ;  she  was  very  kind  to  her  ground  of  insanity.'     I  did  not  do 
and  treated  her  very  well ;  they  were  that ;  I  told  them  that  there  were  ex- 
miserably  poor,  and  very  much  owing  ceptional  cases,  and  on  that  the  jury 
to  that  she  continued  to  nurse  her  boy  found  her  not  guilty,  on  the  ground  of 
till  he  was  nearly  two  years  old,  and  insanity,  and  I  think  rightly.    On  this 
suddenly,  when  in  this  state,  she  one  definition  I  think  you  would  be  obliged 
morning,  about  eleven  o'clock,  went  to  say  that  woman  was  guilty." 
to  the  child,  lying  there  in  bed,  aged  Mr.  Bussell  Gumey :  *'  There  were 
fifteen,  and  deliberately  cut  her  throat ;  delusions,  were  there  not  ?  "  —  Black- 
then  she  went  towards  her  own  child,  bum,  J. :  *^  No.     There  was  the  sub- 
a  girl  of  five  or  six  years  of  age,  of  sequent  evidence  that  before  night  she 
whom  she  was  exceedingly  fond,  and  was  so  mad  that  they  had  to  send  her 
the  girl  hearing  a  noise,  looked  up,  and  to  an  asylum ;  but  before  the  crime, 
Bud, '  What  are  you  doing? '   *  I  have  and  sometime  afterwards,  there  was 
killed  Olivia  and  am  going  to  kill  you,'  nothing  whatever  to  show  a  delusion, 
was  the  answer.     The  child,  fortu-  But  I  fear  a  general  rule  of  this  sort, 
nately,  instead  of  screaming,  threw  making  it  a  question  for  the  jury, 
her  arms  round  her  mother's  neck,  whether  the  disease  was  the  efficient 
and  said,    <  No,  I  know  you  would  cause  of  the  act,  would  be  leaving  the 
not  hurt  your  darling  litUe  Mopsy.'  thing  at  large  ;  I  have  never  been  able 
The  woman  dropped  the  child,  went  to  assign  a  definition  satisfactory  to 
down-sturs,  and  went  into  a  neigh- 
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^^  Irresistible  impulse  "  is  only  a  valid  defence  when  the  party 
offering  it  is  mentally  deranged,  whUe  in  ''  moral  insanity,*'  by 

my  own  mind,  and  will  not  pretend  to  are  a  nomber  of  narrow  yalleys  par* 

do  fio."  allel  to  each  other,  with  a  considera- 

Bramwell,  J.,  in  the  course  of  his  ble  hill  or  mountain  between  them, 

examination  before  the  same  commit-  and  the  people  had  occasion  to  go 

tee,  said  :  —  from  one  valley  to  the  other ;  and  this 

^*  You  ought  to  threaten  every  man  man  was  a  most  moral  and  religions 

sensible  to  the  effect  of  a  threat ;  and  collier ;  was  deacon  in  his  congrega- 

if  this  crazy  feUow  knows  that  what  tion,  earned  larger  wages  than'  anj- 

he  thinks  a  virtuous  and  moral  action  body  in  the  neighboihood,  and  had  a 

is  one  which  will  cause  him  to  be  first-rate  character ;  but  he  had  the 

hung,  I  shall  feel  much  more  safety  infirmity  of  waiting  on  the  top  of 

after  having   tried    Fenians    than  I  these  hills  and  knocking  women  down, 

could  otherwise  feel.     A  similar  rea-  and  treating  them  with  atrocious  vio- 

oning  seems  to  me  to  apply  to  sub-  lence.    There  were  nineteen  indict- 

section  D,  *  fix>m  controlling  his  con-  ments  against  him.    I  tried  him  on 

duct.'    I  think  that  is  a  great  mistake,  five,  and  on  all  he  was  convicted;  the 

I  have  sent  into  the  Home  Office  this  others  would  not  come  forward.     So 

note :  *  I  vehemently  protest  against  D.  that  this  case  of  a  rape  is  not  an  imag- 

What  is  the  meaning  of  a  man  being  inary  one.  Then,  as  to  men  controlling 

prevented  controlling  his    conduct  ?  their  actions,  I  should  like  to  tell  the 

When  he  is  prevented,  it  is  because  committee  this  case :   I  tried  a  man 

the    preventing    motives   are    strong  named  Dove  many  years  ago  for  mur- 

enough.    When  he  is  not  prevented,  dering  his  wife ;  he  called  a  number 

it    is    because    they  are  not  strong  of  witnesses  for  the  purpose  of  prov- 

enough.    The  effect  of  this  would  be  ing  that  he  could  not  control  his  ac- 

to  lessen  the  preventing  motives.'  tions  ;  there  was  one  of  them  who,  to 

^  A.  wishes  to  commit  a  rape.    Dis-  prove  the  state  of  this  man's  mind, 

ease  of  mind  weakens  his  power  of  proved  that  he  had  shot  a  cat  in  the 

acting  on  motives  of  chastity,  religion,  presence  of  his  wife,  or  something  of 

morality,  goodness,  &c.,  but  fear  of  that  sort ;  and  this  man  gravely  said 

the  law  added  to  those  motives  makes  that  he  believed  it  was  an  uncontrolla- 

him  able  to  resist.    The  proposal  is  ble  impulse.     I  put  this  question  to 

to  take  away  one  of  his  good  motives,  him  (I  did  not  let  him  see  the  diffi- 

At  least  this  should  be  qualified  by  culty  it  would  land  him  in ;  I  got  his 

saying  *  from  controlling  his  conduct  mind  away  from  the  particular  answer 

by  the  ordinary  motives  of  mankind.'  that  he  had  given)  :  '  Now,  suppose 

Now,  I  should  like  to  mention  to  the  a  policeman  had  been  present  when  he 

committee  two  things,  if  they  would  shot  that  cat,  do  you  think  he  would 

permit  me.     One  is  that  this  illustra-  have  been  restrained,'  and  he  said, 

tion  of  a  rape  is  not  an  imaginative  'Yes.'      'Well,    then,'  I  said,    *ac- 

case,  for  I  have  positively  tried  a  man  cording  to  your  view,  an  uncontroUa- 

who  I  am  certain  had  a  mania  on  the  ble  impulse  is  an  impulse  acting  upon 

subject.  a  man  when  a  policeman  is  not  pres- 

"  I  can  tell  the  committee  the  case  if  ent.'    It  is  obvious  that  what  is  called 

they  are  curious  to  hear  it.    It  oc-  an  uncontrollable  impulse  is  one  as  to 

curred  in  Monmouthshire,  where  there  which  the  deterring  or  controIUng  mo* 
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its  very  terms,  the  patient  is  always  mentaUy  sane ;  and  2. 
**  Irresistible  impulse  "  is  a  special  propensity  impelling  to  a  par- 
ticular bad  act,  while  in  ^^  moral  insanity  *'  he  is  impelled  to  all 
sorts  of  badness.  It  is  enough  for  the  present  to  say  that,  as  is 
abundantly  demonstrated  elsewhere,^  '^  moral  insanity,'*  as  thus 
defined,  is  an  exploded  psychological  fiction.  That  it  is  repudi- 
ated by  the  courts  of  England  and  of  the  United  States  there  is 
an  almost  unbroken  current  of  authority  to  show.  Carefully  and 
conscientiously  has  the  defence,  by  a  number  of  independent 
courts,  been  scanned ;  and  in  almost  every  instance  the  conclusion 
is  that  the  theory  on  which  it  rests  is  hostile  alike  to  the  princi- 
ples of  law  and  ihe  safety  of  society.^ 

tives  are  not  strong  enough  ;  and  this  the  force  of  irresistible    impulse,  the 

is  a  proposition  in  all  cases  to  take  power  of  self-control,  when  destroyed 

away  from  a  man,  in  a  state  of  mind  in  <»•  suspended  by  mental  disease,  becomes, 

irhich  he  is  more  likely  to  do  mischief  1  ihir^  an  essential  element  of  respond 

than  anything  else,  a  deterring  mo-  sQnlity.    But  while  it  woald  be  desira- 

tive."  ble  to  establish  the  law  on  this  basis. 

The  statement  on  this    point  of  it  certainly  is  not  desirable  so  to  es- 

Cockbum,  C.  J.,  given  in  the  Appen-  tablish  it  as  to  homicide,  while  in  the 

dix  to  the  Report  of  the  Committee  of  closely  cognate  case  of  the  offence 

the  House  of  Commons  on  the  Homi-  doing  grioTons  bodily  harm,  a  differ- 

cide  Amendment  Bill,  is  of  peculiar  ent   law   would    obtain.     For    this 

importance.    It  should  be  remembered  strange  anomaly  would  arise  :  if  the 

that  in  the  United  States  the  question  grievous  bodily  harm  ended  in  death, 

comes  as  to  us  disembarrassed  by  the  there  would  be  one  test  of  insanity  as 

rulings  of  the  house  of  lords,  which  created  by  this  bill;  if  it  did  not,  there 

in  England  can  only  be  modified  by  would  be  another  and  a  different  one 

legislative  authority: —  as  established  by  the    general  law. 

**  As  the  law,  as  expounded  by  the  This  comes  from  the  law  relating  to 

judges  in  the  house  of  lords,    now  homicide  being  dealt  with  by  itself, 

stands,  it  is  only  when  mental  disease  instead  of  being  treated  as  part  of  the 

produces  incapacity  to  distinguish  be-  entire  department  of  the  law  to  which 

tween  right  and  wrong,  that  immunity  it  belongs."    An  error  of  punctuation 

from  the  penal  consequences  of  crime  probably  exists  in  the  passage  in  ital- 

is  admitted.    The  present  bill  intro-  ics,  which  is  here  copied  accurately 

duces  a  new  element,  the  absence  of  from  the  printed  report.    The  sense, 

the  power  of  self-controL  however,  is  in  accordance  with  the 

« I  concur  most  cordially  in  the  pro-  position  in  the  text :  that  the  knowledge 

posed  alteration  of  the  law,  having  that  an  act  is  wrong  does  not  prevent 

been  always  strongly  of  opinion  that,  an  irresistibU  impulse  from  being  an 

as  the  pathology  of  insanity  abun-  offence,  when  the  actor  is  at  the  Ume 

dantly  establishes,  there  are  forms  of  insane. 

mental  disease  in  which,  though  the  pa-  ^  I  W.  &  S.  Med.  J.  (1878)  §  681- 

tient  is  quite  aware  he  is  about  to  do  587. 

wrong,  the  will  becomes  overpowered  by  '  B.  v.  Oxford,  9  C.  &  F.  bSZ ;  B. 
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V.  MENTAL  DERANGEBIENT,  THOUGH  NOT  CONSTITUTING  TOTAL  IN- 
SANITY, MAT  BE  PUT  IN  EVIDENCE  TO  LOWER  THE  GRADE 
OF  GUILT. 

§  584.  The  old  common  law  doctrine  in  this  respect  is  founded 
on  the  hypothesis  that  sanity  and  insanity  are  states  as  clearly 
and  absolutely  distinguishable  as  are  coverture  and  non-covertore; 
and  that  men  are  either  wholly  sane,  so  as  to  be  wholly  responsi- 
ble, or  wholly  insane,  so  as  to  be  wholly  irresponsible.  This 
principle,  however,  is  now  abandoned  as  based  on  a  pyschological 
untruth.  There  are  many  degrees  both  of  sanity  and  insanity ; 
and  the  two  states  approach  each  other  in  imperceptible  gra- 
dations, melting  into  each  other,  to  adopt  an  illustration  borrowed 
by  Lord  Penzance  from  Burke,  as  day  melts  into  night.  There 
may,  therefore,  be  phases  of  mind  which  cannot  be  positively 
spoken  of  as  either  sane  or  insane.  Are  persons  in  one  of  these 
phases  to  be  acquitted  of  crime  ?    If  so,  they  would  constitute  a 

V,  Goode,  7  Ad.  &  El.  536 ;  R.  v.  Bar-  cited  the  following  :  Ck>m.  o.  Rogers, 

ton,  8  Cox  C.  C.  275 ;  R.  v.  Higgin-  7  Mete.  500 ;  Com.  v.  Heath,  11  Graj, 

son,  1  C.  &  K.  129 ;  R.  0.  Lay  ton,  4  808 ;  U.  S.  v.  Holmes,  1  Clifford,  19S; 

Cox  C.  C.  149;  R.  V.  Hayne,  1  F.  &  State  v.  Lawrence,  57  Me.  574 ;  Free- 

F.  666;  R.  V.  Townley,  8  F.  &  F.  889.  man  v.  People,  4  Denio,  10 ;  Shorter  v. 

Shortly  after  Townley's  case,  on  a  People,  2  Comst.  199  ;  McFarland's 
trial  for  murder,  before  Erie,  J.,  the  case,  8  Abbott  Prac.  Cas.  N.  S.  69; 
defence  relied  on  eyidence  showing  a  State  v.  Spencer,  1  Zabriskie,  196 ; 
great  amount  of  senseless  extraya-  State  v.  Windsor,  5  Harr.  512;  Vance 
gance  and  absurd  eccentricity  of  con-  v.  Com.  2  Va.  Cases,  182;  State  v. 
duct,  coupled  with  habits  of  excessiye  Brandon,  8  Jones,  408 ;  State  v.  Gar- 
intemperance,  causing  fits  of  delirium  diner,  Wright,  892 ;  U.  S.  v.  Schultz, 
tremens,  the  prisoner,  howeyer,  not  6  McLean,  121;  Farrer  v.  State,  2 
haying  been  laboring  under  the  effects  Ohio  St.  R  54 ;  People  v.  Coffman,  24 
of  such  a  fit  at  the  time  of  the  act,  Cal.  280;  Choice  v.  State,  81  Ga.  424; 
and  the  circumstances  showing  sense  Spann  v.  State,  47  Ga.  558;  State  v. 
and  deliberation,  and  a  perfect  under-  Richards,  89  Connect.  591 ;  Flanagan 
standing  of  the  nature  of  the  act :  it  v.  People,  52  N.  T.  467 ;  People  v. 
was  held,  that  the  eyidence  was  not  McDowell,  47  Cal.  184.  These  cases, 
sufficient  to  support  the  defence,  as  it  though  in  yarious  terms,  unite  substan- 
rather  tended  to  show  wilful  excesses  tially  in  declaring,  as  the  propodtion 
and  extreme  folly  than  mental  inca-  is  stated  by  a  yery  able  jurist,  Thur- 
pacity.  R.  v.  Leigh,  4  F.  &  F.  915.  man,  J.  (Farrer  v.  State,  2  Ohio  St. 
And  see  R.  v.  Southey,  4  F.&  F.864;  54),  ''that  there  is  no  authority  for 
R.  V,  Watson  (1872),  reported  in  1  holding  that  mere  moral  insanity,  as  it 
W.  &  S.  Med.  Jur.  (1878)  §  160  ;  R.  is  sometimes  called,  exonerates  from 
V.  Edmunds,  Ibid.  responsibility." 

As  American  authorities  may  be 
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class  not  only  dangerous  but  uncontrollable ;  for  they  would  not 
be  sane  enough  to  be  convicted  as  felons,  and  yet  would  not  be 
insane  enough  to  be  confined  as  lunatics.  Are  they  to  be  con- 
victed, when  charged  with  offences  involving  malice  and  premed- 
itation ?  At  this  justice  would  revolt,  for  at  the  time  of  the  com- 
mission of  the  guilty  act  the  defendant,  as  it  could  readily  be 
shown,  was  not  in  a  condition  of  mind  coolly  to  premeditate,  or 
accurately  to  contemplate,  a  malicious  design.  The  only  course 
under  such  circumstances  is  to  find  the  defendant  guilty  of  the  of- 
fence in  a  diminished  grade,  when  the  law  establishes  such  grade ; 
or  when  it  does  not,  to  inflict  on  him  modified  punishment.^  Nor 
is  this  view  unknown  to  the  law.  Such  considerations  (i.  e.  those 
of  the  defendant's  mental  constitution)  are  invoked  whenever  we 
have  to  determine  whether  a  party  assailed  acted  bond  fide  when 
resorting  to  violent  measures  of  self-defence.  So  do  we  gauge 
responsibility  in  cases  of  sleep-drunkenness ;  so  do  we  estimate 
the  conduct  of  persons  when  roused  by  any  great  political  or 
religious  excitement ;  ^  and  so  we  hold  in  cases  of  intoxication, 
when  called  upon  to  measure  deliberation  and  intent.^  If,  in 
cases  where  homicide  has  been  committed  during  an  excitement 

1  See  1  Wh.  &  St.  Med.  J.  §  126,  forming  opinionB,  susceptibility  to  ex- 

ISl,  200.    An  illustration  of  this  prin-  temal  impressions,  coldness  of  heart, 

ciple,  as  it  obtains  in  the  Grerman  law,  yanity,  and  a  tendency  to  violence, 

is  found  in  the  trial  of  KuUman,  at  He  is,  therefore,  of  opinion  that  al- 

Berlin,  in  Oct.  1874.    I  quote  the  fol-  though  Kullman  may  be  considered  an 

lowing  from  a  cable  dispatch  of  Oct.  accountable  being,  his  nature,  neyer- 

29,  1874,  appearing  in  the    Boston  theless,  inherits  a  morbid  disposition 

papers  of  Oct.  31, 1874  :  —  calculated  to  affect  his  free  will.    The 

Berlin,   Oct.   29.  —  The  trial  of  president  of  the  court  summed  up  the 

Kullman  was  resumed  this  morning,  medical  testimony  to  the  effect  that  at 

Dr.  Reinecke  testified  that  he  did  not  the  time  of  the  assassination,  as  well 

consider  Kullman  a  religious  or  politi-  as  at  present,  Kullman  was  account- 

cal  fanatic,  or  that  he  possessed  a  natu-  able  for  his  acts  to  but  a  limited  de- 

ral  predisposition  to  crime ;  neither  was  gree. 

he  a  common  murderer.    His  powers  Kullman  was  found  guilty  as  charged 

of  comprehension  of  right  or  wrong  in  the  indictment,  and   sentenced  to 

are  unimpaired,  but  on  the  other  hand  fourteen  years'  imprisonment  in  the 

he  inherited  a  deficiency  of  moral  house  of  correction,  and  ten  years' sus- 

strength.    His  maternal  grandfather  pension  of  his  civil  rights  and  police 

committed  suicide,  his  mother  died  de-  surveillance. 

ranged,  and  his  father  was  an  habitual  '  Supra,  §  190 ;  1  W.  &  S.  Med.  J. 

drunkard.    These  facts  Dr.  Reinecke  §  181. 

thinks  are  calculated  to  produce  in  '  See  Roberts  v.  People,  19  Mich. 

Kullman  a  want  of  independence  in  401 ;  supra,  §  190,  191;  infira,  §  689. 
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§684.] 


INSANITY  : 


[chap.  XVI. 


which  the  defendant's  peculiar  psychical  state  has  abnormally 
protracted  and  intensified,  a  verdict  of  murder  in  the  second  de- 
gree, or  of  manslaughter,  is  given  in  accordance  with  these  views, 
a  result  is  reached  which  not  only  harmonizes  with  sound  prind- 
ple,  but  is  far  more  consistent  with  the  public  idea  of  justice 
than  would  be  a  verdict  either  of  not  guilty,  or  of  murder  in  the 
first  degree.^  Mr.  Stephen  lends  his  valuable  authority  to  the  same 
view.  ^'  Partial  insanity,"  he  says,  *^  may  be  evidence  to  dupnne 
the  presence  of  the  hind  of  malice  required  by  the  law  to  conetitute 
the  particular  crime  of  which  the  prisoner  is  accused,  A  man  is 
tried  for  wounding  with  intent  to  murder.  It  is  proved  that  he 
inflicted  the  wound  under  a  delusion  that  he  was  breaking  a  jar. 
The  intent  to  murder  is  disproved,  and  the  prisoner  must  be  ac- 
quitted ;  but  if  he  would  have  had  no  right  to  break  the  supposed 
jar,  he  might  be  convicted  of  an  unlawful  and  malicious  wound- 
ing," ^  or  in  case  of  the  death  of  the  party  so  wounded,  the  defend- 
ant might  be  found  guilty  of  manslaughter.' 


^  See  as  illustrating  this,  McGreg- 
or's case,  23  Am.  Jour.  Ins.  649. 

*  Stephen's  Cr.  Law  (1868),  p.  92. 

'  In  Jones  v.  Com.  75  Penn.  St 
408,  the  defendant  pleaded  guilty  to 
an  indictment  for  murder.  By  an 
act  of  assembly  of  that  state,  it  is 
the  duty  of  the  court,  when  a  person 
is  "  convicted  by  confession  of  the 
crime  of  murder,  to  proceed  by  the 
examination  of  witnesses  to  determine 
the  degree  of  the  crime  and  to  give 
sentence  accordingly."  This  was  done 
by  the  court  of  oyer  and  terminer 
for  Luzerne  County,  before  which  the 
case  was  tried,  and  the  court  deter^ 
mined  the  degree  to  be  murder  in  the 
first  degree.  A  writ  of  error  was 
taken  to  the  supreme  court,  under  act 
of  February  15,  1870,  which  requires 
that  court  to  examine  the  Uw  and 
evidence  in  all  cases  in  which  there 
has  been  a  conviction  of  murder  in 
the  first  degree,  and  to  reverse  the 
judgment  if  the  conviction  cannot  be 
sustained.  The  supreme  court,  hav- 
ing examined  the  evidence,  reversed 
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the  judgment.  In  delivering  the 
opinion,  Agnew,  C.  J.,  said :  ^  Intox- 
ication is  no  excuse  for  crime,  yet 
when  it  so  clouds  the  intellect  as  to 
deprive  it  of  the  power  to  think  and 
weigh  the  nature  of  theactcommittedf 
it  may  prevent  m  conviction  of  mur^ 
der  in  the  first  degree.  The  intent  to 
take  life  with  a  full  and  conscious 
knowledge  of  the  purpose  to  do  so,  is 
the  dbtinguishing  criterion  of  murder 
in  the  first  degree,  and  this  conscious- 
ness of  the  purpose  of  the  heart  is 
defined  by  the  words  deliberately  and 
premeditatedly.  Much  has  been  said 
upon  the  meaning  of  these  words, 
some  of  which  may  mislead  if  we  do 
not  consider  well  the  cases  in  which  it 

has  been  altered Another  case 

often  quoted  and  misapplied  is  that 
of  Richard  Smith,  tried  before  Presi- 
dent Rush  in  1816.  Smith  had  be- 
come intimate  with  the  wife  of  Captain 
Carson,  and  had  a  difficulty  with  him 
in  his  own  house.  He  returned  with 
Mrs.  Carson  and  went  with  her  up 
into  the  parkur.    Carson  came  up  un* 


CHAP.  XVI.]                       AS  AFFECTING  DE6BEE.  [§  585. 

VI.  BUBDEN  OF  PROOF. 

§  585.  This  point  is  hereafter  distinctively  considered.^ 

armed,  and  ordered  him  to  leave,  convinced  upon  the  evidence,  that 
Smith  had  armed  himself,  and  held  there  was  time  to  deliberate  and  pro- 
one  hand  under  hia  surtout,  and  the  meditate.  The  law  regards  uid  the 
other  in  his  breast.  Carson  told  Smith  jury  must  find  the  actual  intent,  that 
he  had  come  to  take  peaceable  posses-  is  to  say  the  fully  formed  purpose  to 
sion  of  his  own  house,  aud  the  latter  kill,  with  so  much  time  for  delibera- 
must  go.  Smith  said  to  Mrs.  Carson :  tion  and  premeditation  as  to  convince 
'  Ann,  shall  I  go  ?  '  She  replied  *No.'  them  that  this  purpose  is  not  the  im- 
Smith  moved  into  the  corner  of  the  mediate  offspring  of  rashness  and  im- 
room,  Carson  following  and  telling  him  petuous  temper,  and  that  the  mind  has 
he  must  go,  at  the  same  time  letting  become  fully  conscious  of  its  own  de« 
his  arms  fall  by  his  side,  and  saying  he  sign.  If  there  be  time  to  frame  in  the 
had  no  weapon.  Upon  this  Smith  mind  fully  and  consciously  the  inten- 
drew  a  pistol  from  under  his  surtout,  tion  to  kiU  and  to  select  the  weapon  or 
and  shot  Carson  through  the  head ;  means  of  death,  and  to  think  and  know 
threw  down  his  pistol  and  ran  down-  beforehand,  though  the  time  be  short, 
stairs.  In  this  state  of  the  facts  Judge  the  use  to  be  made  of  it,  then  there  is 
Bush,  charging  upon  the  subject  of  time  to  deliberate  and  premeditate.' 
deliberation,  said  :  *  The  truth  is,  in  This  was  said  in  the  case  of  a  sudden 
the  nature  of  the  thing  no  time  is  fixed  affray,  where  the  circumstances  made 
by  law  or  can  be  fixed  for  the  delib-  it  a  serious  question  whether  the  act 
eration  required  to  constitute  the  crime  was  premeditated  or  was  the  result  of 
of  murder.'  Speaking  then  of  pre-  sudden  and  rash  resentment, 
meditation  he  said  :  *  It  is  equally  "  Thus  we  must  perceive  that  at  the 
true  both  in  fact  and  from  experience  bottom  of  all  that  has  been  said  on 
that  no  time  is  too  short  for  a  wicked  the  subject  of  murder  in  the  first  de- 
man  to  frame  in  his  mind  the  scheme  gree,  is  the  frame  of  mind  in  which 
of  murder,  and  to  contrive  the  means  the  deadly  blow  is  given,  that  state  of 
of  accomplishing  it.'  We  cannot  mind  which  enables  the  prisoner  either 
doubt  the  correctness  of  these  re-  to  know  and  be  fully  conscious  of  his 
marks  in  the  case  in  which  they  were  own  purpose  and  act  or  not  to  know, 
made,  but  cases  often  arise  where  this  Why  is  insanity  a  defence  to  homi- 
suddenness  of  intent  to  take  life,  when  cide  ?  Because  it  is  a  condition  of 
imputed  may  do  great  injury.  Hence  the  mind  which  renders  it  incapable 
it  was  said  in  Dunn's  case,  S  P.  F.  of  reasoning  and  judging  correctly  of 
Smith,  16  :  '  This  expression  (of  its  own  impulses,  and  of  determining 
Judge  Bush)  must  be  qualified  lest  it  whether  the  impulse  should  be  fol- 
mislead.  It  is  true  that  such  is  the  lowed  or  resisted.  Intelligence  is  not 
swiftness  of  human  thought,  no  time  the  only  criterion,  for  it  often  exists 
is  so  short  in  which  a  wicked  man  may  in  the  madman  in  a  high  degree,  mak- 
not  form  a  design  to  kill,  and  frame  ing  him  shrewd,  watchful,  and  capable 
the  means  of  executing  his  purpose ;  of  determining  his  purpose,  and  se- 
yet  this  suddenness  is  opposed  to  pre-  lecting  the  means  of  its  accomplish- 
meditation,  and  a  jury  must  be  well  ment.    Want  of  intelligence,  therefore, 

1  See  infra,  f  665. 
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§  586.]  DBUK^EiiNESS :  [chap,  zvt 

yn.  DRUNKENNESS. 

§  586.  On  this  topic  it  is  sufficient  to  enumerate  the  points 
elsewhere  established.^ 

is  not  the  only  defect  to  moderate  the  quarrel  with  his  wife,  on  the  10th  of 
degree  of  oflTence;  but  with  intelli-  June,  1S71,  attempted  saicide  after 
gence  there  may  be  an  absence  of  taking  a  large  quantity  of  laudanum, 
power  to  determine  properly  the  true  Dr.  Davis  found  him  lying  on  a  lounge 
nature  and  character  of  the  act,  its  partly  insensible,  eyes  nearly  closed, 
effects  upon  the  subject,  and  the  true  pupils  contracted,  and  face  discolored 
responsibility  of  the  actor:  a  power  by  congestion.  Energetic  remedies 
necessary  to  control  the  impulses  of  were  used,  and  he  was  so  far  restored 
the  mind,  and  prevent  the  execution  as  to  be  out  of  danger,  but  the  effects 
of  the  thought  which  possesses  it.  In  of  the  laudanum  remained.  From  this 
other  words,  it  is  the  absence  of  that  time  until  the  night  of  19th  of  June, 
self -determining  power  which  in  a  sane  when  he  took  the  life  of  Mrs.  Hughes, 
mind  renders  it  conscious  of  the  real  his  mother-in-law,  he  was  in  ^  constant 
nature  of  its  own  purposes,  and  capa-  state  of  nervous  excitement,  continued 
ble  of  resisting  wrong  impulses.  When  drinking,  and  had  bottles  of  laudanum 
this  self-governing  power  is  wanting,  about  his  person.  Many  witnesses 
whether  it  is  caused  by  insanity,  gross  describe  him  as  without  sense,  con- 
intoxication,  or  other  controlling  influ-  stantly  talking  nonsense,  wild  in  ap- 
ences,  it  cannot  be  said  truthfully  that  pearance,  and  incoherent  in  speech, 
the  mind  is  fully  conscious  of  its  own  Some  say  he  acted  like  a  man  drink- 
purposes  and  deliberates  or  premedi-  ing  hard,  was  intoxicated,  and  once  feU 
tates  in  the  sense  of  the  act  describing  from  his  house.  Others  described  him 
murder  in  the  first  degree.  We  must,  as  looking  crazy,  talking  to  himself, 
however,  distinguish  this  defective  his  hands  going,  his  head  thrown  back, 
frame  of  mind  from  that  wickedness  walking  to  and  fro,  throwing  his  head 
of  heart  which  drives  the  murderer  on  about,  moving  his  arms,  and  wild, 
to  the  commission  of  his  crime,  reck-  nervous,  and  excited.  He  would  jump 
less  6f  consequences.  Evil  passions  upon  a  chair  and  begin  to  preach,  and 
often  seem  to  tear  up  reason  by  the  run  off  upon  Charley  Jones  and  his 
root,  and  urge  on  to  murder  with  heed-  wife.  Said  he  was  going  to  build  a 
less  rage.  But  they  are  the  outpour-  tavern  on  the  mountains  and  a  church 
ings  of  a  wicked  nature,  not  of  an  beside  it;  claimed  all  the  property 
unsound  or  disabled  mind.  It  becomes  about,  and  was  evidently  much  out  of 
necessary  therefore  to  inquire  upon  the  way.  These  appearances  were 
the  evidence  in  this  case,  whether  the  particularly  noticed  on  the  19th  day  of 
prisoner  was  really  able  to  deliberate  June,  the  day  of  the  homicide.  He 
and  premeditate  the  homicide.  was  then  on  very  bad  terms  with  his 
"  Wm.  S.  Jones  had  been  upon  bad  wife,  yet  seeking  her,  and  remonstrat- 
terms  with  his  wife.  She  had  become  ing  with  her,  and  on  the  afternoon  of 
too  intimate  with  another  Jones  called  that  day  he  had  beaten  and  abused 
Charley.  Wm.  S.  Jones  failing  to  her ;  chasing  her  down-stairs  and  into 
break  off  the  association,  got  to  drink-  the  street,  and  then  striking  and  kick- 
ing hard,  and  finally  after  another  ing  her,  until  separated   by  others. 

^  Whart.  Cr.  L.  7ih  ed.  §  82  et  teq. 
492 


CHAP.  XVI.]  HOW  FAB  A  DEFENCE.  [§  589. 

§  587.  a.  Settled  insanity^  produced  by  intoxicationy  affects 
the  respamibUity  in  the  same  way  aa  insanity  prodticed  by  any 
other  cause, 

§  588.  b*  Temporary  insanity^  produced  immediately  by  in- 
toxication, does  not  destroy  responsibility,  where  the  patient, 
when  sane  and  responsible,  made  himself  voluntarily  intoxicated* 

§  589.  c.  While  intoxication  per  se  is  no  defence  to  the  fact 
of  guilt,  yet  when  the  question  of  intent  or  premeditation  is  con- 
cerned, evidence  of  it  is  material  for  the  purpose  of  determining 
the  precise  degreed 

He  continued  in  this  condition  down  seems  to  us  a  matter  of  graye  doubt, 

into  the  night  of  the  19th,  when  he  whether  his  frame  of  mind  was  such 

came  to  Mrs.  Hughes's  house  between  that  he  was  capable  either  of  deliber- 

nine  and  ten  o'clock.    Stepping  inside  ation  or  premeditation.     It  appears  to 

the  door,  he  asked  Mrs.  Hughes  if  the  have  been  rather  the  sudden  impulse 

fuss  was  settled;  said  he  had  come  of  a  disordered  brain,  weakened  by 

down  to  settle  it.     She  rose  and  told  potations  of  laudanum  and  spirits,  and 

him  to  go  away ;  told  Lizzie  to  fetch  of  a  distorted  mind,  led   away  from 

a  poker;  said  she  would  strike  him  if  reason  and  judgment  by  dwelling  upon 

he  did  not  go  away.    He  stepped  the  conduct  of  his  wife,  influenced  by 

back,  she  picked  up  a  stool  and  told  his  continued  state  of  excitement.    It 

him  if  he  did  not  go  away  she  would  presents  the  case  of  the  preparation 

level  him  with  it.      He  said  :   *  I'll  of  a  weapon  and  an  undefined  purpose 

leave  you  now,'  pulled  out  a  pistol,  of  violence  to  some  one,  where  the  time 

stepped  forward,  and  shot  her.    Mrs.  for  reflection  was  ample,  but  where 

Hughes  twice  exclaimed  :  '  I  am  shot,'  the  frame  of  mind  was  wanting  which 

and  went  back  into  the  kitchen,  while  would  enable  the  prisoner  to  be  fully 

Jones  was  seized  by  the  persons  pres-  conscious  of  his  purpose,  or  to  resolve 

ent,  and  the  pistol  was  wrested  from  to  take  the  life  of  die  deceased  with 

his  hand.      Between  him  and  Mrs.  deliberation  and  premeditation.     Tet 

Hughes  there  had  been  a  state  of  good  it  was  clearly  murder,  done  without 

feeling  before  he  took  the  laudanum,  sufficient  provocation  and  without  ne- 

and  she  attended  him  upon  the  day  cessity,  and  in  a  frame  of  mind  evinc- 

when  he  was  under  its  influence.    He  ing  recklessness,  and  that  common  law 

spoke  of  her  as  his  best  friend.    His  malice   which    distinguishes    murder 

conduct  toward  his  wife,  her  daughter,  from  manslaughter.    There  was  error, 

had  led  Mrs.  Hughes  to  resent  it,  and  therefore,  in  ascertaining  the  degree 

some  feeling  had  arisen  on  the  part  of  and  sentencing  to  death.    The  judg- 

Jones ;  but  after  his  arrest  he  said  he  ment  of  the  court  of  oyer  and  ter- 

took  the  pistol  to  kill  his  wife,  and  the  miner  of  Luxeme  County  is  reversed." 
old  woman  had  got  it.    Looking  then        ^  See  authorities  cited  in  Whart. 

at  the  state  of  Jones's  mind  from  the  Cr.  L.  7th  ed.  §  85  ^  $eq.j  and  see  also 

10th  until  the  19th  of  June,  and  down  Jones  v.  Com.,  supra,  §  584 ;  Malone  v. 

to  the  very  moment  he  fired  the  pistol,  State,  49  Ga.  210 ;  Cluck  v.  State,  40 

and  also  at  the  suddenness  of    his  Ind.  263 ;  People  v.  Williams,  43  Cal. 

quarrel  with  Mrs.  Hughes,  her  call  for  844. 
the  poker,  and  lifting  the  stool,  it  498 


CHAPTER  XVn. 


CHABACTEB  OF  DEFENDANT. 


I.  DsnamAar's  good  crabacteb  am  a 

DKrXHCB,  §  60i. 

Defendant  may  show  a  character  in- 
oonsirtent  with  the  crime  chai^ged, 
$503. 

Test  is  geneial  repntation,  §  508. 

Prosecution  cannot  rebot  bj  particu- 
lar facts,  §  594. 

No  presumption  to  be  drawn  from  non- 
prodoction  of  such  evidence,  §  505. 

Proeecntion  cannot  rebut  bj  showing 


bad  character  subsequent  to  homi- 
cide, or  in  localities  where  defend- 
ant had  not  lived,  §  506. 
Prosecution  cannot  Impeach  unless  de- 
fendant puts  in  issue,  §  507. 

II.  DKnCXDAXT'S  FRIOH-  MI800NDVCT  I2V 
PBOYIHO  MALICB  OR  GUILTT  KXOWL- 
XDGK,  §  508. 

Admissible  for  the  proeecntion  for  such 
purpoeea,  §  508. 


L  DEFENDANT'S  GOOD  CHAEAGTER  AS  A  GENERAL  DEFENCE. 

§  592.  Defendant  may  show  a  character  ineansiHent  with  the 
crime  charged.  —  As  is  elsewhere  folly  shown,  the  defendant 
will,  in  all  criminal  prosecutions,  be  allowed  to  call  witnesses  to 
speak  generally  as  to  his  character,  bnt  not  to  give  evidence  of 
particular  acts,  nnless  snch  evidence  tends  directly  to  the  disproof 
of  some  of  the  facts  put  in  issue  by  the  pleadings.^  In  each  case 
the  character  sought  to  be  proved  must  not  be  general,  but  such 
as  would  make  it  unlikely  that  the  defendant  would  be  guilty  of 
the  particular  crime  with  which  he  is  charged.^  Hence  evidence 
in  a  homicide  case  that  the  defendant  when  in  the  army  was  re- 

1  Whart  Cr.  Law  7th  ed.  |  686;  be  error  to  reject  an  offer  to  prove 

Archb.  C.  P.  104 ;  2  Buss,  on  Cr.  7S4;  that  the  prisoner  "  always  had  been 

B.  V.  Stannard,  7  C.  &  P.  678  ;  Com.  known  as  a  kind  hearted  man,"  if  the 

V.  Hardy,  2  Mass.  817;  State  o.  Wells,  rejection  be  accompanied  by  perous- 

Coxe  B.  424;    Com.  r.  Webster,  5  sion  to  show  his  character  for  peaoe- 

Cush.  824;  Davis  o.  State,  10  Geor.  fhbiess,  &c.,  toward  the  deceased,  or 

101 ;  Hopps  V.  People,   81  IlL  885.  in  any  other  matter  bearing  on  the 

See  this  subject  discussed,  Whart.  Cr.  prosecution.      Cathcart   v.    Com.    1 

L.  7th  ed.  I  824.  Wright  (Penn.),   108.     In   Com.  v. 

*  2  Buss.  Cr.  k  M.  784;  1  Greenl.  Twitchell^  1  Brewster,  663,  while  the 

on  Evid.  §  64 ;  B.  v.  Clarke,  2  Stark,  defendant's     general    character    for 

241;  B.  V.  Hodgson,  B.  &  B.  211;  peace  was  held   admissible,  he  was 

State    V.    Dalton,    27    Missouri    (6  not  allowed  to  put  in  evidence  of  his 

Jones),   12;    Douglas  v.   Towsey,   2  *<  mild  and  pacific  habits." 
Wend.  862.    It  has  been  held  not  to 
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CHAP,  xvn.] 


GHABACTEB  AS  A  DEFENCE. 


[§  696. 


puted  a  good  and  valiant  soldier  is  inadmissible.^  The  immedi- 
ate object  for  which  such  evidence  is  introduced  is  to  disprove 
guilt,  but  it  has  been  properly  said  in  Tennessee  that  evidence  of 
the  pacific  character  of  the  defendant  is  admissible  on  a  trial  for 
murder,  to  aid  the  jury  in  ascertaining  the  probable  grade  of 
the  offence.^ 

§  598.  Test  is  general  reputation.  —  The  proper  question  is, 
not  '^  personal  knowledge  "  by  the  witness,  but  the  defendant's 
"  general  reputation."  ' 

§  694.  Prosecution  cannot  rebut  by  particular  facts.: — Where 
a  defendant  has  voluntarily  put  his  character  in  issue,  and  evi« 
dence  for  the  prosecution  has  been  introduced  in  rebuttal,  it  has 
been  said  the  examination  may  be  extended  to  particular  facts ;  ^ 
though  this  has  properly  been  denied  by  courts  of  high  respecta* 
bility,^  and  viewing  the  question  in  regard  to  principle,  we  must 
hold  it  to  be  oppressive  to  a  defendant,  as  well  as  irrelevant  to 
the  real  issue,  to  admit  in  rebuttal  a  series  of  independent  facts, 
forming  each  a  constituent  offence.^  Rebutting  evidence  of  gen- 
eral reputation  for  bad  character  is,  however,  always  admissible. 

§  696.  No  presumption  to  be  drawn  from  non-production  of 
such  evidence.  —  If  a  person  on  trial  for  an  alleged  offence  offer 
no  evidence  of  his  good  character,  no  legal  inference  can  arise 
from  such  omission  that  he  is  guilty  of  the  offence  charged,  or 
that  his  character  is  bad.^ 

§  696.  Prosecution  cannot  rebut  by  showing  bad  character  after 
the  homicide ;  or  in  localities  where  defendant  had  not  lived.  — 
When  the  defendant  introduces  evidence  for  the  purpose  of  prov- 
ing his  general  good  character  previous  to  the  date  of  the  trans- 


1  People  V.  Garbutt,  17  Mich.  9. 

^  Carroll  v.  State,  S  Hamph.  315. 
See  also  People  v.  Stewart,  28  CaL 
895 ;  People  v.  Gleason,  1  Nev.  178. 

<  R.  V.  RowtoD,  Leigh  &  C.  520 ; 
10  Cox  C.  C.  25,  and  cases  cited  sa- 
pra. 

^  Com.  9.  Robinson,  Thach.  Cr.  Cas. 
280;  State  v.  Jerome,  88  Conn.  265. 

<  Com.  V.  Beale,  Phila.  1854,  Thomp- 
son, P.  J.;  Keener  o.  State,  18  Geor. 
194;  R.  V.  Rowton,  L.  k  C.  520;  10 
Cox  C.  C.  25;  Leigh  &  a  520;  Mc- 
Carty  v.  People,  51  111.  281. 


*  Com.  V.  Webster,  5  Cush.  814 ; 
People  tf.  White,  14  Wend.  Ill;  Ben- 
nett v.  State,  8  Humphreys,  118;  Com. 
V.  Sackett,  22  Pickering,  894  ;  corUray 
R.  17.  Burt,  5  Cox  C.  C.  284,  oyerruled 
by  R.  V.  Rowton,  Leigh  &  C.  520;  10 
Cox  C.  C.  25. 

T  State  V.  Upham,  88  Maine,  261 ; 
State  V.  Tozier,  49  Maine,  404;  Ack- 
ley  V.  People,  9  Barb.  S.  C.  609;  Peo- 
ple tf.  Bodine,  1  Denlo,  281 ;  State  v. 
O'Neal,  7  Iredell,  254;  Donaghoe  v. 
People,  6  Parker  C.  R.  120;  though 
see  State  v.  McAlister,  11  Shep.  189. 
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CHABACTEB  OF  DEFENDANT: 


[chap. 


action  charged  against  him,  this  cannot  be  rebutted  by  eyidenee 
of  bad  character  after  the  homicide ;  ^  and  in  one  case  the  prose- 
cutor was  not  allowed  to  inquire  of  the  witness  what  he  liad 
learned  of  the  character  of  the  prisoner  previous  to  the  date   of 
the  transactions,  by  conversation  had  since  the  said  date  with 
persons  acquainted  with  the  prisoner ;  ^  though  the  general  ques- 
tion was  once,  ruled  otherwise  in  Massachusetts.^    So  the  prose- 
cution cannot  rebut  such  general  evidence  by  showing  that  in 
particular  localities  the  defendant's  character  was  bad,  he  nerer 
having  liVd  in  such  places.^ 

§  597.  Prosecution  cannot  impeach  unless  defendant  puts  m 
issue.  —  Unless,  however,  the  defendant  puts  his  character  in 
issue,  the  prosecution  cannot  caU  witnesses  to  impeach  it ;  <  and 
where  the  defendant,  in  part  of  a  confession,  said  he  was  an  old 
convict,  the  court  held  tliat  part  of  the  confession  inadmissible, 
he  not  having  put  his  character  in  issue.^ 

Upon  an  indictment  for  assaulting  a  peace  officer  in  the  execu- 
tion of  his  duty,  where  the  assault  was  committed  by  the  prisoner 
in  resisting  his  arrest  by  the  officer  on  a  charge  of  felony,  the 
officer  cannot,  upon  his  examination  in  chief,  be  questioned  as 
to  his  knowledge  of  the  prisoner's  character  for  the  purpose  of 
showing  that  he  had  reasonable  cause  to  suspect  the  prisoner  of 
having  committed  the  felony  for  which  he  was  arrested.  The 
proper  course  under  such  circumstances  is  to  ask  the  officer  gen- 
erally whether  he  had  reason  to  suspect  the  prisoner,  leaving  the 
prisoner's  counsel  to  inquire  into  the  grounds  of  suspicion,  if  he 
thinks  fit  to  do  so.^ 


^  State  V.  Johnson,  Winston  N.  C. 
152;  Wroe  v.  State,  20  Ohio  St.  460; 
1  Phil.  Et.  c.  7,  §  7. 

*  Carter  v.  Com.  2  Yirg.  C.  169. 
<  Com.  V.  Sackety  22  Pick.  894. 

«  Griffin  v.  State,  14  Ohio  St  B. 
55. 

*  State  V.  O'Neal,  7  Iredell,  251; 
Dewitt  V.  Greenfield,  4  Ohio,  227; 
Com.  V.  Hopkins,  2  Dana,  418;  Fan- 
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ning  V.  Stote.  14  Mo.  886;  Bull.  N.  P. 
296;  Com.  v.  Webster,  5  Cush.  825; 
Carter  t*.  Com.  2  Yirg.  Ca.  169  ;  Grif- 
fin V.  State,  14  Ohio  St.  B.  55;  State 
V.  Creson,  88  Missouri,  872;  Young  v. 
Com.  6  Bush  (Kj.),  812. 

«  People  V.  White,  14  Wend.  111. 

T  B.  V.  Tnberfield,  L.  k  C.  495;  10 
Cox  C.  C.  1. 


CHAP.  ZVU.]  MISCONDUCT  TO  PBOYE  MAUCE.  [§  600. 


II.   DEFENDANTS  PRIOR  MISCONDUCT  AS  PART  OF  THE  CASE  OF  THE 
PROSECUTION  TO  PROVE  MAUCE  OR  GUILTY  KNOWLEDGE. 

§  598.  Prior  misconduct  admissible  when  proving  malice  or 
scienter.  —  While,  however,  bad  character  cannot  be  put  in  issue 
by  the  prosecution,  it  is  permitted,  as  is  elsewhere  seen,^  to  intro- 
duce evidence  of  prior  misconduct,  where  it  is  relevant  either  to 
(1)  prior  malice  towards  an  individual,  or  (2)  guilty  knowledge. 
Thus  it  has  been  already  noticed  that  on  the  trial  of  a  man 
charged  with  the  murder  of  his  wife,  the  state  can  show  that  he 
had  lived  in  adultery  with  another  woman,  as  well  as  other  acts 
of  maltreatment.^  So  evidence  of  prior  attempts  at  administering 
a  particular  poison  is  admissible  to  disprove  the  defence  that  the 
poison,  in  the  case  under  trial,  was  given  in  ignorance  or  mis- 
take.^ 

§  599.  It  is  here,  however,  that  a  fundamental  distinction  be- 
gins, for  while  particular  acts  may^be  proved  to  show  malice  or 
scienter,  it  is  inadmissible  to  prove,  either  in  this  or  any  other 
way,  that  the  defendant  had  a  tendency  to  the  crime  charged.^ 
Hence,  it  has  been  correctly  held  that  on  an  indictment  against 
an  overseer  on  a  plantation  for  the  murder  of  a  slave,  evidence 
as  to  the  prisoner's  general  habits  in  punishing  other  slaves  is 
not  admissible  for  the  prosecution.^  For  it  would  be  in  entire 
variance  with  the  usual  view  of  the  common  law,  if  a  man's 
having  been  guilty  of  other  offences,  or  having  a  tendency  to 
commit  them,  should  be  received  as  evidence  to  rebut  the  pre- 
sumption of  his  innocence  of  a  particular  charge.* 

§  600.  On  the  trial  of  Mrs.  Fair  in  California,  in  1872,  for  the 
murder  of  Crittenden,^  the  evidence  being  that  the  defendant 
claimed  to  have  been  the  mistress  of  the  deceased,  the  defend- 
ant's counsel  offered  evidence  to  show  that  the  defendant's  proe- 

1  See  infra,  §  696.  lips  Eyid  499;  B.  v.  Odd/,  6  Cox  C. 

<  ^Vhart.  Cr.L.  7thed.§  63S;  State  C.  210;  2  Denison  C.  C.  264;  B.  v. 

V.  VfTatkins,  9  Conn.  47;  Johnson  v.  Cole,  1  R.  C.  &  M.  939;  1  Russ.  on 

State,  17  Ala.  6 IS;  People  v.  Stout,  4  Crimes,  700. 

Parker  C.  C.  71, 182.    See  also  State  *  Dowling   v.  Sute,  5  Smedes  ft 

v.  Bash,  12  Ired.  882;  State  v.  Wis-  Marsh.  664. 

dom,  8  Porter,  511;   Cole  v.  Com.  2  «  *  See    State  v.  Benton,  15    New 

Grat.  696.  Hamp.  169. 

•  See  infra,  S  727.  ^  People  v.  Fair,  43  Cal.  187;  1 

«  Albrieht  v.  Sute,  6  Wise.  74;  Green  C.  B.  217. 
People  V.  Jones,  31  Cal.  565;  1  Phil- 
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pects  had  been  ruined  by  the  conduct  of  the  deceased.     The 
prosecution  then  offered  to  prove  the  previous  bad  character  of 
the  defendant  for  chastity.     This  evidence  was  admitted  by  the 
court  trying  the  case,  but  this  admission  was  held  error  by  the 
supreme  court.     '*  The  defence  relied  on  in  this  cause,*'  said 
Crockett,  J.,  ^^  is,  that  at  the  moment  when  the  fatal  shot  was 
fired  the  accused  was  laboring  under  a  temporary  insanity,  pro- 
ceeding from  certain  physical  causes,  aggravated  by  the  Bxtraor- 
dinary  mental  excitement  occasioned  by  the  circumstances  'which 
immediately  preceded  the  killing.     The  proof  of  the  defendant's 
bad  reputation  for  chastity  was  offered  and  submitted,  solely  on 
the  ground  that  it  tended  to  rebut  the  inference  that  the  alleged 
mental  excitement  of  the  defendant  was  occasioned  by  a  sense 
of  shame  and  mortification  which  she  experienced  on  account  of 
the  damage  which  she  supposed  her  reputation  had  suffered  by 
reason  of  her  connection  with  Crittenden.    The^proof  was,  there- 
fore, admitted  for  the  purpose  of  throwing  some  light  on  the 
question  of  her  mental  condition  at  the  moment  when  the  deed 
was  committed.     If  the  defendant  had  offered  any  proof  what- 
ever that,  previous  to  her  relation  with  Crittenden,  her  reputa- 
tion for  chastity  was  good,  and  that  the  damage  to  that  reputa- 
tion which  ensued  from  her  connection  with  Crittenden  so  preyed 
upon  her  mind,  in  her  then  state  of  physical  debility,  as  to  re- 
sult in  a  stat^  of  temporary  insanity,  it  would  have  been  clearly 
competent  for  the  prosecution  to  rebut  this  presumption  by  proof 
that  she  had  no  reputation  to  lose,  and  consequently  that  she 
could  not  have  experienced  any  great  mental  excitement  occa- 
sioned by  the  loss  of  a  reputation  which  she  did  not  possess. 
But  the  defendant  offered  no  proof  whatever  as  to  her  previous 
reputation  ;  and  even  in  her  own  account  of  the  transaction,  and 
of  the  state  of  her  mind  at  the  time,  did  not  attribute  her  al- 
leged temporary  insanity  to  any  mental  excitement  resulting 
from  a  supposed  loss  of  her  reputation.     On  the  contrary,  she 
attributes  it  partly  to  her  physical  condition  and  partly  to  the 
excitement  produced  by  a  fear  that  she  was  about  to  lose,  or  was 
in  danger  of  losing,  the  affections  of  Mr.  Crittenden,  to  which, 
it  appears,  she  claimed  to  have  a  better  right  than  his  lawful 
wife.    In  the  absence  of  all  proof  on  her  part  tending  to  show 
that  her  alleged  mental  aberration  was  in  any  degree  produced 
by  a  sense  of  shame  or  mortification  occasioned  by  any  damage 
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to  Iier  good  name,  it  was  not  competent  for  the  prosecution  to 
prove  that  her  reputation  for  chastity  was  bad.     She  had  offered 
no  proof  tending  to  show  that  it  was  good,  and  she  did  not  pre- 
tend, in  her  version  of  the  transaction,  that  her  alleged  insanity 
resulted  in  any  degree  from  the  loss  of  a  previously  good  repu- 
tation.    I  am  therefore  of  opinion  that  the  proof  offered  by  the 
prosecution  on  this  point  was  improperly  admitted,  inasmuch  as 
it  did  not  tend  to  rebut  any  proof  offered  by  the  defence,  nor  to 
elucidate  the  causes  to  which  she  attributes  her  alleged  insanity. 
I  have  deemed  it  proper  to  add  my  views  on  this  branch  of  the 
case  to  those  of  Mr.  Justice  Wallace,  not  because  I  dissent  from 
any  proposition  stated  by  him,  but  for  the  reason  that  it  has  been 
insisted  with  much  earnestness  by  the  counsel  for  the  prosecution 
that  the  proof  of  reputation  in  this  case  does  not  fall  within  the 
general  rule  which  allows  the  reputation  of  the  accused  to  be  as- 
sailed only  in  rebuttal  of  proof  of  a  good  reputation  offered  by 
the  defendant/' 
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CHAPTER  XVIII. 


DECLARATIONS  OF   THIBD  PABTIES. 

§  608.  Declarations  of  third  parties  generoMy  inadminible.  — 
Declarations  by  third  persons,  in  reference  to  the  offence  with 
which  the  defendant  is  charged,  are  hearsay,  and  consequently 
inadmissible  in  evidence.^  Hence,  on  an  indictment  for  murder, 
the  admissions  of  other  persons  ths^  they  killed  the  deceased  are 
not  evidence  ;  ^  and  evidence  of  threats  by  other  persons  are  in- 
admissible.' And  so  of  declarations  of  ilie  deceased  before  his 
death,  that  he  was  about  to  disappear.^  But  if  such  third  per- 
sons, on  being  examined  as  witnesses,  had  implicated  the  pris- 
oner by  their  testimony,  evidence  of  their  declarations  that  they 
were  guilty  of  the  offence  is  admissible  to  discredit  them.^ 

In  conformity  with  this  rule,  where,  on  trial  of  an  indictment 
for  murder,  a  witness  for  the  prosecution  testified  that  she  had 
seen  the  two  defendants  come  from  a  room  where  the  dead  body 
was  found,  under  suspicious  circumstances,  it  was  held  that  the 
prosecution  could  not  show  by  other  vntnesses,  that  she  at  once, 
while  giving  the  alarm,  gave  the  names  of  the  two  persons  thus 
seen.®  And  with  this  accords  the  well  known  position  that  a  wit- 
ness cannot  in  general  be  corroborated  by  proof  of  prior  state- 
ments made  by  him  to  others.^ 


^  Bergen  9.  People,  17  III.  426;  State 
r.  Reidel,  26  Iowa,  430;  Cheek  v. 
State,  85  Ind.  492;  State  v.  Yincent, 
24  Iowa,  570. 

*  State  V.  Duncan,  6  Iredell,  236; 
Smith  0.  State,  9  Ala.  990. 
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*  Stete  V,  Duncan,  6  Iredell,  236. 
«  State  V.  Vincent,  24  Iowa,  670. 

*  Smith  o.  State,  9  Ala.  990. 

*  Com.  V.  James,  99  Mass.  488. 
T  Whart.  C.  L.  7th  ed.  f  820. 


CHAPTER  XIX. 


CHARACTER  OF  DECEASED. 


As  a  general  rale,  irrelerant  to  prore  de- 

eeased'i  bad  character,  §  605. 
But  in  cases  of  self-defence  releyant  to  |m>Te 

deceased's  ferodtj,  strength,  and  rindic- 

tiveness,  in  order  to  show  bona  Jidt$  of 

defendant's  belief  that  he  was  in  extreme 

danger,  §  606. 

England,  §  607.         ^ 

New  York,  §  608. 

New  Jersey,  §  600. 

Pennsjlrania,  §  610. 

North  Carolina,  §  612. 

South  Carolina,  §  618. 


Georgia,  §  614. 

Alabama,  §  615. 

Tennessee,  §  618. 

Mississippi,  §  619. 

Indiana,  §  620. 

IGchigan,  §  621. 

Minnesota,  §  622. 

Iowa,  §  623. 

Missouri  and  California,  {  628  & 
Incondosivenefs  of  the  cases  cited  to  the 

contrary,  §  624. 
In  Massachusetts  such  eridence  is  held  in- 
admissible, §  625. 


§  605.  As  a  general  rule^  irrelevant  to  prove  the  deceased's 
had  character.  —  Supposing  that  A.  is  charged  with  killing  B., 
it  is  no  defence  for  A  to  say,  ^^  I  killed  him  because  he  was  a  bad 
man."  Hence  when  the  defendant  offers  to  prove,  as  a  defence, 
that  the  deceased  was  a  man  of  ferocious  character,  or  an  assassin, 
or  a  highway  robber,  or  garroter,  this,  by  itself,  is  irrelevant.  If 
the  deceased's  character  was  thus  infamous  and  desperate,  and 
the  defendant  had  reason  to  fear  violence  from  him,  then  the  de- 
fendant's remedy  was  4k>  apply  to  the  law  for  protection.  For 
him  to  take  the  law  in  his  own  hands  and  kill  the  deceased  is 
murder ;  and  hence,  as  it  is  no  defence  for  him,  when  the  case  / 
against  him  is  one  of  deliberate  killing  not  in^self-defcQce,  that ' 
the  deceased  was  a  bad  man,  evidence  of  such  badness  is  irrele- 
vant if  offered  by  him  on  the  trial.^ 


/ 


1  State  V.  Field,  14  Maine  Bep.  24S; 
Com.  V.  Ferrigan,  44  Pa.  St.  886;  Wise 
V.  State,  2  Kansas,  419;  Com.  v.  York, 
9  Metcalf,  110;  Wesley  v.  State,  37 
Missis.  337 ;  Com.  v.  Wilson,  1  Graj 
B.  887;  Com.  v.  Hilllard,  2  Gray,  294; 
Com.  V,  Mead,  12  Gray,  168 ;  Hajnes 
V.  State,  17  Geo.  465 ;  State  v.  Tilly, 
8  Iredell,  424  ;  Com.  v.  Lenox,  8 
Bi^wBter,  249;  Sute  t;.  Thawley,  4 


Harring.  562 ;  State  v.  Jackson,  17 
Mo.  (2  Bennett)  544 ;  State  v.  Brien, 
10  La.  Ann.  B.  453 ;  People  v.  Mur- 
ray, 10  Cal.  809;  State  t;.  Jackson,  12 
La.  Ann.  Bep.  679 ;  Shorter  v.  People, 
2  Comstock,  197;  S,  C,  4  Barboor, 
460;  Campbell  v.  People,  16  IllinolB, 
17;  Henderson  v.  StaiCi  12  Texas, 
525 ;  Dock  v.  Com.  21  Grat  909 ;  £g- 
gler  t^.  People,  8  N.  Y.  Supreme  Court, 
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§  606.  But  where  the  defendant  sets  up  self-defence^  and  pro- 
j^  (^-ijo^  \  ceeds  to  present  a  ease  of  apparent  danger  honestly  believed  in 
O-  ^  '  by  himself  as  a  defence^  then  evidence  of  the  deceased's  ferocity^ 
strength^  brutality ^  and  vindictiveness  is  relevant  to  show  the  bona 
fides  of  the  defendanfs  belief — ■  This  principle  is  a  necessary  con- 
sequence of  the  position  already  stated,  that,  on  the  issue  of.  self- 
defence,  a  danger  which  is  apparently  imminent  is  to  be  viewed, 
provided  the  person  assailed  honestly  believe  in  its  reality  and 
imminency,  as  if  it  were  actually  real  and  imminent.  It  makes 
no  difference,  so  far  as  concerns  the  question  inmiediately  before 
us,  whether  we  assume,  as  do  some  of  the  authorities,  that  the 
danger  must  have  been  apparent  to  ^'  reasonable  men,"  or 
whether  we  hold  it  must  have  been  apparent  to  the  defendant 
himself.  Either  way,  the  conclusiQU  reached  af  the  time  of  the 
conflict,  as  to  the  "  apparency  "  of  the  danger,  must  be  greatly 
affected  by  the  assailant's  character  for  ferocity,  brutality,  and 
vindictiveness,  as  well  as  by  his  special  animosity  to  the  assailed. 
There  can  be  no  question  in  such  a  case,  about  the  right  to  prove 
that  the  deceased  was  armed  with  gun  or  sword ;  why  not  that 
he  was  armed  with  enormous  bodily  strength  and  desperate  rage  ? 
Specific  thi*eats  to  the  defendant  can  be  put  in  evidence ;  why  not  a 
general  ferocity  of  temper  which  vents  itself  on  all  by  whom  it  is 
crossed,  and  which  spares  not  life  in  its  fury  ?  Suppose  a  Thug 
should  infest  a  community,  and  that  the  defendant  should  discover 
such  an  assailant  in  his  chamber,  would  it  be  inadmissible,  on  the 
plea  of  se  defendendo^  to  prove  that  he  was  a  Thug  ?  The  great 
point  to  be  made  out  on  the  plea  of  self-defence  is,  that  the  de- 
fendant was  pushed  to  the  wall,  or  that  he  could  only  protect 
himself,  his  family,  or  his  house,  from  felony,  by  taking  the  as- 
sailant's life.  And  the  necessity  of  such  extreme  action  can  only 
be  shown  by  proving  that  the  assailant  was  so  armed,  and  was 
guided  by  such  violent  purposes,  as  to  make  other  and  milder 
means  of  defence  inadequate.  The  law  excuses  on  this  ground  a 
homicide  of  one  entering  a  house  in  the  night-time,  far  more 
readily  than  that  of  one  entering  in  the  day,  because,  it  says, 
^'  entering  a  house  in  the  night-time  is  a  presumption  of  a  felo- 
nious intent."  So,  to  prove  this  felonious  intent,  specific  acts  of 
guilt,  pointing  in  the  same  direction,  and  prior  attempts  may  un- 

796.     So  the  state  cannot  prove  par-    constituting   general  bad    character, 
ticular  acts  of  violence  of  deceased  as    Pound  v.  State,  43  Ga.  88. 
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der  certain  conditions  be  proyed.  The  general  principle,  then,  is 
this  :  not  that  it  is  lawful  coolly  to  attack  and  kill  a  person  of 
ferocious  and  blood-thirsty  character,  for  it  is  as  much  murder  in 
such  manner  to  kill  the  most  desperate  of  men  as  to  kill  the  most 
inoffensive  ;  but  that,  wheneyer  it  is  shown  that  a  person  honestly 
and  non-negligently  belieyes  himself  attacked,  it  is  admissible  for 
him  to  put  in  evidence  whatever  could  show  the  bona  fides,  ot  his 
belief.  He  may  thus  prove  that  the  person  assailing  him  had 
with  him  burglars'  instruments ;  or  was  armed  with  deadly  weap- 
ons ;  or  had  been  lurking  in  the  neighborhood,  on  other  plans  of 
yiolence.  He  is  entitled  to  reason  with  himself  in  this  way: 
^^  This  man  comes  to  my  house  masked,  or  with  his  face  blacked ; 
he  is  the  same  who  has  been  prowling  about  my  house,  and  is 
connected  with  other  felonious  plans  ;  I  have  grounds  to  conclude 
that  such  is  his  object  now."  And  if  so,  he  is  also  entitled  to  say : 
^^  This  man  now  attacking  me  is  a  notorious  rufBan  ;  he  has  no 
peaceable  business  with  me ;  his  character  and  relations  forbid 
any  other  conclusion  than  that  his  present  attack  is  felonious.'* 
And  if  he  has  thus  reason  to  expect,  and  defend  himself  against, 
a  desperate  conflict,  the  facts  are  such  as  he  is  entitled  to  avail 
himself  of  on  trial.  He  must  first  prove  that  he  was  attacked  ; 
and  this  ground  being  Taid,  it  is  legitimate  for  him  to  put  in  evi- 
dence whatever  would  show  he  had  ground  to  believe  such  attack 
to  be  felonious.^ 

§  607.  In  England  we  have  no  authority  direct  to  this  particu- 
lar point.  Intimations,  however,  from  eminent  judges,  would 
lead  us  to  believe  that  evidence  of  the  deceased's  ferocity  and 
vindictiveness  would  not  be  refused  where  there  is  tSL  primd  facie 


1  Whart  C.  L.  7th  ed.  §  641 ;  Prit- 
chett  V,  State,  22  Alab.  89 ;  Qaeson- 
berry  v.  State,  3  Stew.  &  P.  315;  State 
9.  Tackett,  1  Hawks,  210  ;  Wright  v. 
"gtate,  9  Yerger,  342 ;  Hinch  v.  State, 
25  Ga.  699 ;  Dnpree  v.  State,  S3  Ala. 
880;  State  v.  Hicks,  6  Jones  (27  Mo.), 
588  ;  Payne  v.  Com.  1  Metcalf  (Ey.), 
870;  De  Forest  v.  State,  21  Ind.  23  ; 
State  V,  Smith,  12  Rich.  S.  C.  480; 
Bippy  V.  State,  2  Head,  217;  Franklin 
V,  State,  29  Ala.  14 ;  Cotton  v.  State, 
81  Miss.  504 ;  Chase  v.  State,  46  Missis. 
705 ;   Harman  p.  State,  8  Head,  248  ; 


Wise  V.  State,  2  Kansas,  419;  Fahne- 
stock  V,  State,  28  Ind.  231 ;  Pfomer  v. 
People,  4  Parker  p.  R.  558 ;  Com.  v. 
Seibert,  infra,  §  610 ;  Pridgen  v.  State, 
81  Tex.  420 ;  Patterson  v.  People,  46 
Barbonr,  625;  Pond  v.  People,  8  Mich. 
150 ;  State  v.  Neelcy,  20  Iowa,  108  ; 
Dorsey  v.  State,  84  Texas,  651 ;  Mon- 
roe V.  State.  5  Ga.  85 ;  State  t;.  Keene, 
50  Mo.  859  ;  State  v.  Dumphey,  4 
Minn.  488 ;  People  v,  Murray,  10 
Cal.  809;  People  v.  Edward?,  41  Cal. 
640. 
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case  of  8elf-def enoe  laid  by  the  defendant.  Thos  in  a  capital 
Garrow,  B.,  told  a  jury  :  ^*  But  here  the  life  of  the  pri8<Hier  was 
threatened,  and  if  he  considered  hie  life  in  aetual  danger^  he 
justified  in  shooting  the  deceased  as  he  had  done ;  but  if,  not 
eidering  his  own  life  in  danger,  he  rashly  shot  this  man  who 
only  a  trespasser,  he  would  be  guilty  of  manslaughter/'  ^  And 
Lord  Tenterden,  also  in  a  capital  case,  told  the  jury  to  **  take  into 
consideration  the  previous  habits  and  connection  of  the  deceased 
and  the  prisoner,  with  respect  to  each  other."'  Mr.  Starkie 
lays  down  premises  from  which  the  same  conclusion  may  be 
Intimately  drawn :  ^^  On  a  charge  of  homicide,  it  may  be  for  the 
jury  to  say  whether  the  act  was  done  with  a  malicious  intent  to 
destroy  another,  or  merely  to  alarm  and  terrify  him,  or  resulted 
from  mere  unavoidable  accident,  independent  of  any  intention  to 
injure  another,  or  even  of  carelessness  or  negligence ;  and  accord- 
ing to  that  determination,  the  offence  may  amount  to  murder,  or 
merely  to  manslaughter,  or  chance-medley.  In  order,  however, 
to  arrive  at  a  just  conclusion  upon  such  questions,  the  jury  ought 
to  act  upon  those  presumptions  which  are  recognized  by  the  law, 
as  far  as  they  are  applicable,  and  their  own  judgment  and  ea^* 
rience^  as  applied  to  all  the  circumstances  and  evidence.''^  * 

§  608.  In  New  York^  in  trials  beforid  Judge  Piatt  ^  and  Judge  Van 
Ness,^  evidence  of  the  vindictive  temper  of  the  deceased  was  held 
admissible.  In  1866  the  question  was  brought  before  the  court  of 
appeals  in  a  case  where  the  point  was  elaborately  and  ably  argued.* 
The  result  reached  was  that  though  evidence  of  the  defendant's 
ferocity  and  vindictiveness  would  be  admissible  when  a  case  of  self- 
defence  was  laid,  it  was  inadmissible  without  such  a  prerequisite. 
The  law  was  thus  correctly  laid  down  by  Davies,  C.  J. :  — 

^*  The  testimony  could,  therefore,  have  been  properly  excluded 
on  the  ground  of  its  irrelevancy,  and  I  cannot  see  that  it  was  ad- 
missible upon  any  principle,  upon  the  facts  proven  in  this  trial. 
The  defence  set  up  must  be  such  as  the  facts  developed  will  sus- 
tain, and  if  no  assault  upon  the  prisoner  has  been  committed  or 
threatened,  then  the  defendant's  counsel  concedes  the.  evidence  of 

1  R.  V.  Scully,  1  Car.  &  Pay.  819.  *  People  v.  Blake,  1  City  Hall  Bee. 

*  R.  V.  Lynch,  5  C.  &  P.  324.   See    100. 

alfio  R.  V.  Fisher,  8  C.  &  P.  182.  •  People  v.  Smith,  2  City  Hall  Rec. 

•  1  Stark.  £v.  66.  77,  81. 

•  People  V.  Lamb,  2  Keyes,  364. 
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character  of  the  deceased  is  inadmissible.  It  must  be  an  assault 
committed  or  threatened  at  the  time  of  the  homicide,  or  so  im- 
mediately preceding  it,  or  so  intimately  connected  with  it,  as  to 
justify  the  taking  of  life  in  self-defence,  or  to  ward  off  great,  im- 
pending, and  imminent  danger  of  bodily  harm.  It  is  unnecessary 
to  recapitulate  the  evidence  to  show  that  no  such  state  of  circum- 
stances existed  here.  That  these  views  are  abundantly  sustained 
by  text  writers  and  authority,  a  reference  to  some  of  them  will 
satisfactorily  appear.  Wharton,  in  his  American  Criminal  Law, 
§  641,  thus  lays  down  the  doctrine :  *  On  the  trial  of  an  indict- 
ment for  homicide,  evidence  to  prove  that  the  deceased  was  well 
known,  and  understood  generally  by  the  accused  and  others  to  be 
a  quarrelsome,  riotous,  and  savage  man,  is  inadmissible.  In  the 
eye  of  the  law,  to  murder  the  vilest  and  most  abject  of  the  human 
race  is  as  great  a  crime  as  to  murder  its  greatest  benefactor.  In\ 
one  or  two  cases,  however,  while  the  law  as  above  laid  down  was 
distinctly  recognized,  it  has  been  said,  that  where  the  killing  has 
been  under  such  circumstances  as  to  create  a  doubt  as  to  the  char- 
acter of  the  offence  committed,  the  general  character  of  the  de- 
ceased may  sometimes  be  drawn  in  evidence  ;  but  the  rule  un- 
doubtedly is,  that  the  character  of  the  deceased  can  never  be 
made  a  matter  of  controversy,  except  when  involved  in  the  resy 
geBtcB  ;  for  it  would  be  a  barbarous  thing  to  allow  A.  to  give  as  a 
reason  for  kiUing  B.,  that  B.'s  disposition  was  savage  and  riot- 
ous.' And  Wharton,  in  his  American  Law  of  Homicide,  p.  249, 
says :  *  It  has  already  been  briefly  considered  how  far  the  char- 
acter of  the  deceased  for  peace  and  order  may  be  drawn  into 
question,  where  the  defence  taken  is  that  the  defendant,  from  all 
the  circumstances  in  the  case,  of  which  the  deceased's  character 
was  one,  had  reason  to  be  in  fear  of  his  life.  As  was  then  shown, 
there  have  been  cases  in  which  courts  have  been  obliged  to  allow 
such  evidence  to  be  introduced,  and  it  is  easy  to  imagine  cases  in 
the  future  in  which  it  would  be  impossible  to  exclude  it ;  but,  as 
a  general  principle,  the  rule  continues  unbroken,  that  evidence 
that  the  deceased  was  riotous,  quarrelsome,  and  savage  is  inad- 
missible, even  though  such  knowledge  be  brought  home  to  the 
defendant  himself ;  any  other  rule  would  allow  a  private  citizen 
to  take  upon  himself  the  province  of  government  in  the  punish- 
ment of  crime.'  Thus  it  is  seen  that,  as  a  general  principle, 
such  evidence  is  inadmissible.     When  admuMle^  it  mutt  be  in  a 
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case  where  the  defendant  had  reaton  to  be  in  fear  of  his  life^  or 
had  reasonable  ground  to  apprehend  grectt  bodily  harmJ^^ 

In  a  case  which  came  before  the  court  of  appeals  in  1874,^  the 
reporter  tells  us  that  ^^  after  general  evidence  had  been  given  on 
behalf  of  the  prisoner  tending  to  show  that  the  deceased  was  dis- 
posed to  be  sullen  and  violent  in  temper  when  angry,  and  that 
when  excited  she  was  ungovernable  and  passionate ;  questions 
were  then  asked  tending  to  show  particular  instances  of  exhibi- 
tions of  temper.  These  were  exduded  under  objection.  The 
ruling  was  afiirmed  in  the  court  of  appeals/'  No  reasons,  bow- 
ever,  were  given. 

§  609.  In  New  Jersey^  evidence  of  hostile  and  vindictive  tem- 
per on  part  of  the  deceased  was  received  in  an  early  case,^  Kirk- 
patrick,  C.  J.  saying :  ^^  Inasmuch  as  the  distinction  between  mur- 
der and  manslaughter  depends  upon  the  impulse  of  the  mind  with 
which  the  act  was  committed,  every  circumstance  which  goes  to 
show  the  feelings  of  the  parties  towards  each  other  may  be  proper. 
That  temper,  which  at  one  time  might  not  be  excited,  might, 
under  the  excitement  of  other  circumstances,  be  more  easily 
roused,  and,  therefore,  it  may  be  received  by  the  jury,  to  show 
the  state  of  mind  of  the  parties.'' 

§  610.  In  Pennsylvania^  though  the  question  has  never  been 
precisely  determined  by  the  supreme  court,  the  practice  has  al- 
ways been  to  admit  evidence  of  any  facts  or  circumstances  likely 
to  show  the  condition  of  the  defendant's  mind  on  the  necessity  of 
self-defence.  This  was  done  by  a  very  able  jurist.  Judge  King, 
on  the  trial  of  the  Kensington  and  Southwark  rioters  in  1841  •  15 ; 
though  he  at  the  same  time  correctly  ruled  that  if  the  defendant 
negligently  reached  honest  ^though  erroneous  concludions  as  to 
the  reality  of  the  danger  to  which  he  was  exposed,  this,  though 
it  lowered  the  grade  of  the  homicide,  did  not  justify  an  acquit- 
tal. 

So  Judge  Conyngham,  in  a  celebrated  case  already  cited,  ad- 
mitted, for  the  purpose  of  showing  the  honesty  of  the  defendant's 
belief  of  impending  danger,  evidence  of  the  ferocity  and  brutaUty 
of  the  deceased.^  And  that  evidence  of  the  apparent  imminency 
of  the  danger  is  admissible,  whenever  there  is  a  primd  facie  case 
of  self-defence,  is  logically  deducible  from  the  position  rightly  as- 

1  Eggler  V,  State,  56  N.  Y.  642.  •  Com.  v.  Seibert,  supra,  §  506-S. 

s  State  V.  Zellers,  2  Hakt.  230. 

606 


CHAP.  XIX.]  WHEN  ADMISSIBLE.  [§  612. 

Bumed  by  the  courts  of  this  state^  that  the'  defendant  is  to  .be 
judged  by  his  own  lights.^ 

§  611.  It  is  true  that  subsequently  the  supreme  court  of  the 
state  ^  held  that  it  was  inadmissible  for  a  defendant  to  prove  gen- 
erally the  deceased's  bad  character,  as  a  defence  to  an  indictment 
for  murder.  But  in  that  case  self-defence  was  not  pretended ; 
and  when  the  issue  is  deliberate  killing,  not  in  self-defence,  no 
one  questions  the  position  that  the  defendant  cannot  defend  him- 
self on  the  ground  that  the  deceased  was  a  reprobate,  and  de- 
served to  be  killed. 

§  612.  North  Carolina  was  one  of  the  first  states  to  lead  off 
in  affirming  the  admissibility  of  this  kind  of  proof.  The  question 
originally  arose  on  an  indictment  against  a  white  man  for  the  trial 
of  a  slave ;  and  it  was  ruled  that  in  such  an  issue,  the  defendant 
setting  up  self-defence  could  give  in  evidence  that  the  deceased 
was  turbulent  and  insolent  to  white  persons.^  Taylor,  C.  J., 
speaking  for  the  supreme  court,  said :  ^*  It  does  not  appear,  from 
any  direct  proof  in  the  case,  what  was  the  immediate  provocation 
under  which  the  homicide  was  committed.  The  evidence  rela- 
tive to  that  IS  altogether  circumstantial  and  presumptive,  and  its 
weight  and  effect  required  the  most  careful  examination  and  de- 
Uberation  of  the  jury.  The  conclusion  they  might  arrive  at  was 
all-important  to  the  prisoner,  since  the  degree  of  the  homicide 
depended  on  it ;  and  whether  it  was  malicious,  extenuated,  or 
excusable  must  have  been  determined  by  them  from  such  lights 
as  they  could  gather  from  the  facts  actually  proved,  and  such 
inferences  as  tiiey  might  deduce  from  them.  It  cannot  be 
doubted  that  the  temper  and  disposition  of  the  deceased,  and  his 
usual  dep'ortment  towards  white  persons,  might  have  an  im- 
portant bearing  on  this  inquiry,  and  according  to  the  aspect  in 
which  it  was  presented  to  the  jury,  tend  to  direct  their  judgment 
as  to  the  degree  of  provocation  received  by  the  prisoner.  If  the 
general  behavior  of  the  deceased  was  marked  uith  turhdence  and 
insolence^  it  mighty  in  connection  vnth  the  threats^  quarrels^  and 
existing  causes  of  resentment  he  had  against  the  prisoner^  in- 
crease the  probability  that  the  latter  had  acted  under  strong  and 
legal  provocation.     If,  on  the  contrary,  the  behavior  of  the  de- 

^  See  cases  cited  sapra,  §  506-8.  •  Sute  v.  Tackett,  1  Hawks,  SIO. 

'  Com.  9.  Ferrigan,  44  Penn.  St.  (S 
Wright)  386. 
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ceased  was  usually* mild  and  respectful  towards  white  persons, 
nothing  could  be  added  by  it  to  the  force  of  the  other  circooH 
stances.  They  must  still  depend  upon  their  own  weight,  and 
the  probability  be  lessened,  that  the  prisoner  had  reoeived  a 
proYOcation  sufficient  in  point  of  law  to  extenuate  the  homicide. 
The  evidence,  therefore,  ought  to  hare  been  received,  and  this 
will  be  the  more  apparent  when  the  charge  to  the  jury  is  oon- 
sidered.''  It  is  true  that  this  ruling  was,  in  a  subsequent  case, 
declared  to  be  exceptional  and  unauthoritative ;  ^  but  in  a  still 
later  adjudication  by  the  same  court,'  while  the  general  rule, 
that  it  is  inadmissible  for  the  defendant  to  put  the  deceased's 
character  in  issue,  is  properly  reiterated,  the  exception  estab- 
lished in  Tackett's  case  is  recognized  as  still  in  force,  and  as 
applicable  to  all  cases  of  self-defence. 

§  618.  In  South  Carolina  the  law  is  thus  expressed  by  John- 
ston, J. :'  ^^  It  seems  hardly  necessary  to  observe,  that  evidence  of 
the  character  and  habits  of  the  party  slain  is  proper  only  so  far 
as  they  can  be  supposed  to  have  affected  the  intention  of  the 
slayer,  in  the  fatal  act.  And,  therefore,  his  general  bad  character 
is  inadmissible.  The  evidence  should  be  confined  to  a  character 
and  hahite  of  violence^  treachery^  ^c,j  eueh  as  might  beget  reaeon- 
able  apprehensione  of  grievous  bodilif  harm^  and  reduce  the  other 
party  to  the  apparent  necessity  to  slay  in  self-preservaHon.  Such 
an  apprehension  may  be  also  created  by  particular  preceding 
acts,  reasonably  connected  in  point  of  time,  or  occasion,  with  the 
fatal  rencounter ;  or  by  threats,  as  well  as  by  the  general  habits 
or  conduct  of  the  deceased ;  and  may,  therefore,  be  the  proper 
subjects  of  evidence.  But  whether  the  general  character,  or 
conduct,  or  particular  acts  of  the  description  mentioned,  be  of- 
fered, it  appears  to  be  essential  to  their  reception,  that  it  should^ 
somehow^  reasonably  appear  that  the  prisoner  knew^  or  may  be 
supposed  to  have  known^  such  character  or  conduct;  for^  \f  he 
was  ignorant  of  them^  they  could  not  possibly  have  modified  his 
intention  in  the  act  of  slaying.  And,  of  course,  if  the  relevancy 
of  the  testimony  does  not  appear  from  the  prior  evidence  in  the 
case,  the  party  offering  it  must  lay  a  foundation  for  its  reception 
in  the  proof  of  facts  making  it  relevant,  and  the  court  must, 

1  Bottoms  V.  Kent,  8  Jones  (Law),        •  State  v.  Smith,  IS  Rich.  (Law) 
154.  430. 

*  State  V,  Hogae,  6  Jones  (Law),  881. 
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necessarily,  haye  the  power  to  decide,  subject  to  review  upon  its 
releyancy."  The  last  italiciased  position  must  be  accepted  with 
some  modification.  Of  course  if  the  object  of  the  offer  is  to  prove 
the  defendanVs  opinion  of  the  deceased,  then  knowledge  of  the 
deceased's  bad  character  must  be  brought  home  to  the  defendant 
(by  at  least  proving  that  such  bad  character  was  notorious),  in 
order  to  make  the  evidence  admissible.  But  this  is  not  the  only 
purpose  for  which  we  may  receive  such  testimony.  If  the  issue 
be  whether  or  no  the  deceased  was  the  assailant,  the  fact  that 
the  deceased  was  a  ruffian,  whose  business  it  was  to  rob  and 
murder,  is  relevant  as  a  circumstance  indicating  that  he  was  the 
assailant,  and  that  the  assault  was  felonious.^  Independently  of 
this,  however,  if  the  evidence  shows  that  the  deceased  was  a  no- 
torious ruffian,  it  should  be  left  to  the  jury  to  determine  whether 
the  defendant  knew  what  was  thus  notorious. 

§  614.  In  Georgia  the  question  has  been  discussed  by  Chief 
Justice  Lumpkin  with  his  usual  strong  sense.^  ^^  This  ia  a  nice 
question,"  be  said,  ^^  and  one  which  requires  to  be  treated  with 
delicacy  and  discrimination.  If  we  unconditionally  refuse  to  al- 
low a  defendant,  under  any  circumstances,  to  have  his  conduct 
interpreted  by  his  acts  and  speech,  we  shall  frequently  deliver 
over  the  accused,  a  helpless  and  hopeless  sufferer,  to  the  penalty 
of  the  law.  If,  on  the  other  hand,  we  permit  him  to  manufac- 
ture testimony  for  himself,  the  most  mischievous  consequences 
would  often  ensue.  For  how  easy  it  is  to  feign  fears  which  are 
not  felt,  and  shape  our  course  in  such  a  way  that  premeditated 
revenge,  while  it  gluts  itself  in  the  blood  of  its  hapless  victim, 
will  refer  to  the  past,  as  proof,  not  merely  of  innocence,  but  of 
the  harassing  alarm,  from  the  bondage  of  which  the  accused  has 

long  groaned  to  be  delivered As  a  general  rule,  it  is 

is  true,  that  the  slayer  can  derive  no  advantage  from  the  charac- 
ter of  the  deceased  for  violence,  provided  the  killing  took  place 
under  circumstances  that  showed  he  did  not  believe  himself  in 
danger.  Yet,  in  cases  of  doubt,  whether  the  homicide  was  per- 
petrated in  malice,  or  from  a  principle  of  self-preservation,  it  is 
proper  to  admit  any  testimony  calculated  to  illustrate  to  the  jury 
the  motive  by  which  the  prisoner  was  actuated.*  And  in  this 
view  we  think  the  evidence  was  improperly  ruled  out.     Reason- 

^  See  iofra,  §  696.  *  State  v.  Qaeienberrj,  3  Stew.  & 

*  Monroe  v.  State,  5  6a.  85.  Port.  808. 
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able  fear,  under  our  code,  repels  the  conclusion  of  malice ;  and 
has  not  the  character  of  the  deceased  for  violence  much  to  do  in 
determining  the  reasonableness  or  unreasonableness  of  the  fear 
under  which  the  defendant  claims  to  have  acted?  Does  it 
make  no  difference  whether  my  adversary  be  a  reckless  and 
overbearing  bully,  having  a  heart  lost  to  all  social  ties  and  order, 
and  fatally  bent  on  mischief ;  or  is  a  man  of  Quaker-like  mien 
and  deportment  ?  —  one  who  never  strikes  except  in  self-defence, 
and  theb  evincing  the  utmost  reluctance  to  shed  blood  ?  We  ap- 
prehend that  the  imminence  of  the  danger,  as  well  as  the  chances 
of  escape,  will  depend  greatly  upon  the  temper  and  disposition  of 
our  foe.  In  these  cases  every  individual  must  act  upon  his  own 
judgment,  and  in  view  of  his  solemn  responsibility  to  the  law. 
If  the  assailant  intend  to  commit  a  trespass  only,  to  kill  him 
is  manslaughter;  but  if  he  design  to  perpetrate  a  felony,  the 
killing  is  self-defence,  and  justifiable.*  Who,  knowing  the  char- 
acter  of  Kyd,  the  pirate,  or  of  the  infamous  John  A.  Murrell, 
would  not  instantly,  upon  their  approach,  armed  with  deadly 
weapons,  act  upon  the  presumption  that  robbery,  or  murder,  or 
both  were  contemplated  ?  We  would  not  be  understood  as  ap- 
plying these  terms,  or  using  this  illustration  in  reference  to  the 
actual  character  of  the  deceased,  but  to  the  hypothetical  case, 
made  by  the  bill  of  exceptions."  ^ 

§  615.  In  Alabama^  the  relevancy  of  such  evidence  was  settled 
at  an  early  date  in  a  case  that  may  be  regarded  as  leading  in 
this  particular  line  of  decisions.^  ^^The  circumstances,"  said 
Lipscomb,  C.  J.,  ^'  under  which  this  testimony  was  offered,  are 
not  shown,  by  the  record,  with  sufficient  clearness  and  distinct- 
ness, to  enable  this  court  to  determine,  whether  it  ought  to  have 
been  admitted  or  not.  That  the  good  or  bad  character  of  the 
deceased,  as  an  abstract  proposition,  can  have  no  influence  on 
the  guilt  of  the  accused,  is  too  clear  to  admit  of  controversy. 
To  murder  the  vilest  and  most  profligate  of  the  human  race  is 
as  much  a  crime  as  if  he  had  been  the  best,  the  most  virtuous, 

1  1  Hawk.  P.  C.  c.  28,  §  23 ;  1  The  State  of  Georgia,  as  a  control- 
East  P.  C.  272.  ling  authority  on  the  points  before  ns, 

s  In  respect  to  this  case,  Johnston,  —  a  case  argued  and   decided  with 

J.,  in  State  v.  Smith,  12  Rich.  Law,  ability,  and  in  which  nearly  all  the 

430,   says:  "I  cannot,  however,  re-  cases  referred  to  were  cited." 

frain  from  pointing  particularly  to  the  •  Quesenberry  v.  State,  8  Stew.  & 

case  of  Monroe,  plaintiff  in  error,  v.  Port.  808.    See  supra,  §  617. 
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and  the  greatest  benefactor  of  mankind.  Bat  there  can  be  no 
doubt  but  that,  when  the  killing  has  been  under  such  circum- 
stances as  to  create  a  doubt  as  to  the  character  of  the  offence 
committed,  that  the  general  character  of  the  accused  may  some- 
times afford  a  clew  by  which  the  devious  ways,  by  which  human 
action  is  influenced,  may  be  threaded,  and  the  truth  attained.  It 
is  an  acknowledged  principle,  that  if,  at  the  time  the  deadly  blow 
was  inflicted,  the  person  who  so  inflicts  has  well  founded  reasons 
to  believe  himself  in  imminent  peril,  without  having  by  his  fault 
produced  the  exigency,  that  such  killing  will  not  be  murder. 

^^  If  the  deceased  was  known  to  be  quick  and  deadly  in  his 
revenge  of  imagined  insults — that  he  was  ready  to  raise  a  deadly 
weapon  on  every  slight  provocation ;  or,  in  the  language  of  the 
counsel,  his  ^  garments  were  stained  with  many  murders,'  —  when 
the  slayer  had  been  menaced  by  such  a  one,  he  would  find  some 
excuse,  in  one  of  the  strongest  impulses  of  our  nature,  in  antici- 
pating the  purposes  of  his  antagonist.  The  language  of  the  law, 
in  such  a  case,  would  be,  obey  that  impulse  to  self-preservation, 
even  at  the  hazard  of  the  life  of  your  adversary. 

^^If  the  killing  took  place  under  circumstances  that  could 
afford  the  slayer  no  reasonable  grounds  to  believe  himself  in 
peril,  he  could  derive  no  advantage  from  the  general  character 
of  the  deceased  for  turbulence  and  revenge.  But  if  the  circum- 
stances of  the  killing  were  such  as  to  leave  any  doubt  whether 
he  had  not  been  more  actuated  by  the  principle  of  self-preserva- 
tion than  that  of  malice,  it  would  be  proper  to  admit  any  testi- 
mony calculated  to  illustrate  to  the  jury  the  motive  by  which 
he  had  been  actuated. 

^^  To  this  course  we  can  see  no  good  objection ;  and  it  seems 
pretty  certain  that  it  would  often  shelter  the  innocent  from  the 
influence  of  that  sound,  but  not  unfrequently  severe,  maxim  of 
law,  that  when  the  killing  has  been  proven,  malice  will  be  pre- 
sumed, unless  explained  and  rebutted.  There  can  be  but  little 
danger  of  the  guilty  escaping,  under  the  influence  of  a  prejudice 
created  by  such  testimony,  against  the  deceased.  The  discretion 
of  the  judge  will  be  able  to  control  and  prevent  such  a  result. 
And  jurors  will  be  able  to  comprehend  the  reason  and  object  of 
such  testimony." 

§  6l6.  Some  years  afterwards,  an  effort  was  made  to  extend 
the  principle  of  Quesenberry  v.  State  to  a  case  where  the  defend- 
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aDt  sought  out  and  then  killed  the  deceased.  But  the  court 
properly  held  that  the  deceased's  bad  character  could  only  be  set 
up  in  cases  where  the  defendant  was  or  believed  himself  to  be 
attacked.^  In  giving  the  opinion  it  was  said  by  Chilton,  C.  J. : 
^^'If  the  quotation  we  have  made  from  the  case  of  Quesenberry 
tr.  The  State  goes  to  support  the  view  taken  by  the  counsel  for 
the  prisoner  in  this  case,  namely,  that  because  a  man  of  *  turbu- 
lent and  quarrelsome  disposition'  has  threatened  to  take  the 
life  of  another,  the  party  menaced  may  seek  him  out  at  his  own 
house  and  kill  him,  thus  '  anticipating  his  antagonist's  purposes 
in  obedience  to  the  impulse  of  his  nature  to  self-preservation,' 
we  should  not  hesitate  to  declare  that  it  v^as  not  the  law ;  but, 
taking  the  whole  decision  together,  we  do  not  so  understand  it. 
In  such  case,  the  character  of  the  deceased  is  altogether  imma- 
terial, as  it  affords,  be  it  never  so  bad,  no  justification  or  excuse 
for  the  killing ;  and  the  court  should  exclude  all  evidence  con- 
cerning it.  ^  The  rule,'  says  an  American  author,  ^  undoubt- 
edly is,  that  the  character  of  the  deceased  can  never  be  made  a 
matter  of  controversy,  except  when  involved  in  the  res  gestae; 
for  it  would  be  a  barbarous  thing  to  allow  A.  to  give  as  a  reason 
for  his  killing  B.,  that  B.'s  disposition  was  savage  and  riotous.' 
Wharton's  Cr.  L.  172.  See  also  State  v.  Field,  14  Maine  Rep. 
248  ;  Commonwealth  v.  York,  7  Law  Rep.  607 ;  Wright  v.  The 
State,  9  Yerg.  342." 

§  617.  In  a  case  of  still  later  date,^  the  question  was  thus  re- 
viewed by  Walker,  J. :  ^*  It  has  been  twice  decided  in  this  state, 
and  must  now  be  regarded  as  law,  that  the  testimony,  in  prose- 
cutions for  murder,  may  be  such  as  will  justify  the  admission  of 
the  bad  character  of  the  deceased  as  evidence  for  the  accused. 
Quesenberry  t^  The  State,  8  Stew.  &  Port.  308 ;  Pritchett  v. 
The  State,  22  Ala.  39.  In  Quesenberry's  case,  this  court  de- 
clined to  decide  in  favor  of  the  reception  of  such  evidence,  b^ 
cause,  the  facts  not  being  disclosed  upon  the  record,  it  could  not 
be  perceive<i  that  the  case  presented  an  aspect  justifying  it.  In 
Pritchett's  case,  the  object  of  the  court  seems  to  have  been,  to 
limit  the  admission  of  the  evidence  to  cases  where  it  may  be 
considered  a  part  of  the  res  geetce.  In  both  cases,  it  is  carefully 
and  properly  denied  that  the  bad  character  of  the  deceased  can, 
of  itself,  lessen  the  criminality  of  his  murder."  * 

1  PritcheU  9.  State,  SS  Alab.  S9.  <  Franklin  v.  State,  S9  Aln.  14. 
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In  1872,^  the  same  view  was  reaffirmed,  though  put  on  the 
groond  that,  under  the  statutes  of  Alabama,  the  jury  are  not 
only  required  to  pass  upon  the  guilt  or  innocence  of  the  accusedi 
but  also,  on  conviction,  to  find  by  their  verdict  whether  the 
offence  is  murder  in  the  first  or  second  degree,  and  determine 
the  character  and  severity  of  the  punishment  to  be  inflicted. 
"  Who  is  prepared  to  say,"  argues  Peck,  C.  J.,  "  the  punishment 
should  be  the  same  where  a  turbulent,  revengeful,  blood-thirsty, 
dangerous  man,  reckless  of  human  life,  has  been  slain,  who  had 
recently,  only  a  few  hours  before,  violated  and  outraged  the  per- 
son of  his  slayer,  as  though  the  party  slain  had  been  a  man  of 
good  character  and  of  a  peaceable  disposition?  For  myself,  I 
cannot,  conscientiously,  say  so.  Although  the  violence  and  out- 
rage committed  upon  the  person  of  the  defendant,  in  this  case, 
might  not  have  been  sufficient  to  reduce  the  offence  from  murder 
to  manslaughter,  yet,  we  hold  it  was  clearly  proper  for  the  con- 
sideration of  the  jury  in  determining  the  turpitude  of  the  crime, 
and  what  should  be  the  measure  of  the  punishment  to  be  in- 
flicted. If  the  evidence  of  the  general  bad  character  of  the  de- 
ceased was  proper  only  in  the  latter  case,  it  should  have  been 
received,  and  not  excluded  by  the  court."  But  as  in  all  our 
states  the  jury  have  the  power  of  finding  the  degree,  and  as  on 
the  finding  of  the  degree  depends  the  extent  of  punishment,  the 
reason  just  given  applies  to  all  cases  in  which  the  jury  can  find 
for  a  higher  or  lower  grade.  If,  therefore,  the  court  meant  to  say 
that  in  all  cases  it  is  competent  for  the  defendant  to  put  in  evi- 
dence the  ferocious  and  blood-thirsty  character  of  the  deceased, 
the  decision  is  unsustainable  in  reason,  and  is  in  conflict  with  the 
rulings  in  other  states.  But  if,  as  appears  by  the  argument  of 
the  court,  such  evidence  was  held  only  admissible  in  support  of 
the  position  that  the  defendant  naturally  at  the  time  of  conflict 
believed  his  life  in  danger,  and  the  law  laid  down  by  the  court 
was  that  a  person  so  assailed  has  a  right  to  consider  his  assail- 
ant's character  for  ferocity  as  one  of  the  means  for  determining 
as  to  the  desperateness  of  the  attack,  then  the  decision  before  us 
is  in  unison  with  the  general  line  of  authority.^ 

§  618.  In  Tennessee^  the  rule  is  declared  to  be  ^  that,  *'  to  con- 

^  Fields  v.  State,  A7  Ala.  608.  Central   Law   Journal   of   April    9, 

*  See  a  discussion  on  this  case  in     1874. 

•  Rippy  V.  State,  2  Head,  217. 
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stituie  the  defence,  the  belief  or  apprehension  of  danger  most  be 
fonnded  on  sujQicient  circumstances  to  authorize  the  opinion  that 
the  deadly  purpose  then  exists,  and  the  fear  that  it  will  at  that  time 
be  executed.  The  character  of  the  deceased  for  violence,  as  well 
as  his  animosity  to  the  defendant,  as  indicated  by  words  and  ac- 
tions then  and  before,  are  proper  matters  for  the  consideration  of 
the  jury  on  the  question  of  reasonable  apprehension.''  ^ 

§  619.  In  Mississippi,  it  is  said  by  Fisher,  J.,'  that  **  what  is 
reasonable  ground  to  apprehend  such  design  must  always  be  as 
much,  or,  indeed,  more  a  question  of  fact  for  the  jury,  than  a 
question  of  law  for  the  court ;  for  while  it  is  true  in  r^;ard  to 
inanimate  subjects,  where  the  fact  is  the  same,  the  law  must  also 
be  the  same  ;  this  is  not  true,  even  as  a  general  rule,  in  this  class 
of  cases.  The  hostile  demonstrations  of  two  men  may  be  in 
eyery  respect  the  same ;  yet  the  party  threatened  may  be  placed 
in  imminent  peril  from  the  conduct  of  one,  and  feel  not  the  slight- 
est apprehension  of  danger  from  the  other.  A  design  to  commit 
a  felony,  or  to  do  some  great  personal  injury,  may  be  apprehended 
in  the  one  case,  and  it  may  have  no  existence  whatever  in  the 
other.  One  may  excite  fear  and  the  greatest  apprehensions  of 
danger,  while  the  same  demonstrations  on  the  part  of  another  may 
only  excite  mirth  and  ridicule.  The  question  is  in  both  cases  the 
same,  — was  there  imminent  danger  to  life  or  to  the  person  of  the 
party  threatened  ?  As  part  of  the  means  of  arriving  at  the  truth 
of  this  fact,  the  peculiar  character  of  the  hostile  party  is  as  much 
a  fact  for  the  consideration  of  the  jury  as  any  other  fact  in  is- 
sue; and  the  jury  must  determine  from  the  hostile  demonstra- 
tions, whether  there  was  such  danger  of  this  party's  executing 
his  felonious  design,  as  to  justify  the  party  killing ;  in  doing 
so,  though  there  may  have  been  no  actual  danger  from  the  de- 
ceased at  that  very  moment  of  time,  the  question  in  such  case 
is,  whether,  by  the  delay,  the  danger  is  not  increased." 

In  a  subsequent  case,  distinguished  by  the  thoroughness  with 
which  the  question  was  discussed,^  Smith,  C.  J.,  after  reciting 
the  general  rule,  declares  that  evidence  of  the  deceased's  bad 
character  is  admissible  when  it  *^  is  shown  that  the  accused  had 
reasonable  ground  to  apprehend  immediate  danger  to  his  life 
from  the  deceased,  the  character  of  the  deceased  in  connection 


^  See  also  rapra,  §  514. 

>  Ck)tton  V.  State,  81  Missis.  604. 
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with  previous  threats,  &c.,  may  be  given  in  evidence  as  explan- 
atory of  the  motives  upon  the  defendant's  action.  Am.  C.  L. 
2S5."  *^  The  courts  in  North  Carolina,  in  Alabama,  and  Ten- 
nessee," it  is  added,  ^^  while  acknowledging  the  general  doctrine 
as  above  stated,  have  gone  a  step  farther,  and  hold,  that  where 
the  homicide  has  been  committed  under  such  circumstances  as 
to  create  a  doubt  as  to  the  character  of  the  offence,  the  general 
character  of  the  deceased  may  sometimes  be  given  in  evidence. 
The  State  v.  Tackett,  1  Hawks,  210 ;  Wright  v.  The  State,  9 
Yerger  842 ;  Quesenberry  v.  The  State,  8  Stew.  &  Port.  816. 
As  in  the  case  last  cited,  where  it  was  held  that  *  if  the  circum- 
stances of  the  killing  were  such  as  to  leave  any  doubt  whether 
the  defendant  had  not  been  more  actuated  by  the  principle  of 
self-defence  than  that  of  malice,  it  would  be  proper  to  admit  any 
testimony  calculated  to  illustrate  to  the  jury<  the  motive  h^  which 
he  had  been  actuated.' 

>*  The  principle  here  recognized  is  in  conflict  with  the  gener- 
ally received  doctrine  on  the  subject,  which,  as  we  have  seen, 
excludes  evidence  in  regard  to  the  general  character  of  the  de- 
ceased, except  when  it  is  involved  in  the  res  gestce.  But  with- 
out asserting  that  extreme  cases  might  not  be  presented,  in 
which  evidence  of  the  general  vindictive,  revengeful,  and  dan- 
gerous character  of  the  party  slain  might  properly  be  allowed 
to  go  to  the  jury,  as  explanatory  of  the  state  of  defence  in  which 
the  defendant  placed  himself,  although  not  strictly  a  part  of  the 
res  gestce;  if  the  question  here  presented  were  tested  by  the 
doctrine  laid 'down  in  the  cases  cited,  it  seems  clear  that  the 
court  did  not  err  in  ruling  out  the  evidence.  For  here  there  is 
no  pretence  for  the  assumption  that  the  homicide  was  committed 
under  such  circumstances  as  create  a  doubt  as  to  the  character 
of  the  offence." 

§  620.  In  Indiana^  the  rule  is  thus  expressed :  ^  '*  As  a  gen- 
eral rule,  it  is  the  character  of  the  living  —  the  defendant  on 
the  trial  for  the  commission  of  crime  —  and  not  of  the  person 
on  whom  the  crime  was  committed,  that  is  in  issue,  and  as  to 
which,  therefore,  that  evidence  is  admissible.  But  in  a  case 
like  the  present,  where  the  question  arises  whether  the  accused 
acted,  in  the  commission  of  a  homicide,  upon  grounds  that  jus- 
tify him  in  the  deed,  it  would  seem  that  the  character  of  the  de- 

1  Dukes  v.  the  State,  11  Ind.  557. 
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ceased,  might  be  a  circumstance  to  be  taken  into  consideratian. 
Especially  might  this  be  the  case  where  the  accused  knew  that 
character,  and  also  knew,  at  the  time,  the  individual  by  whom 
the  attack  upon  him  or  his  property  was  made."  The  court 
add :  ^'  Where,  as  in  this  case,  these  facts  may  not  have  been 
known,  we  do  not  see  how  the  evidence  could  be  entitled  to 
much  weight."  ^ 

§  621.  In  Michigan^  in  a  case,  tried  in  1872,^  the  defendant 
offered  to  prove  that  '^  the  deceased  was  a  man  of  high  temper 
and  quarrelsome  disposition,  and  known  by  the  defendant  to  be 
so  at  the  time  of  the  shooting."  The  court  below  refusing  to 
admit  this  evidence,  the  ruling  was  reversed  by  the  supreme 
court.  ^^  The  evidence,"  said  Christiancy,  C.  J.,  ^^  was  admissi- 
ble, since  the  knowledge  or  belief  of  the  prisoner,  that  the  person 
threatening  him  with  an  immediate  personal  attack  is  a  man 
of  high  temper  and  quarrelsome  disposition,  is  a  most  important 
circumstance,  from  which  he  is  to  estimate  the  probability  and 
the  character  of  the  attack,  and  what  course  of  conduct  he  has 
reason  to  expect  from  the  assailant,  as  well  as  the  means  which, 
at  the  moment,  he  may  deem  necessary,  to  guard  himself  from 
the  threatened  danger." 

§  622.  In  Minnesota^  precisely  the  same  distinction  is  taken : 
*^  The  character  of  the  deceased,  ^«r  «e,"  says  Flandrau,  J.,^  '*  can 
never  be  material  in  the  trial  of  a  party  for  kiUing  him,  because 
it  is  as  great  an  off ence  to  kUl  tf  bad,  as  it  is  to  kill  a  good  man,  or 
to  kill  a  quarrelsome  and  brutal  man,  as  it  is  to  kill  a  mild  and 
inoffensive  man.  Therefore,  if  the  killing  is  proven  to  have  been 
with  a  felonious  intent,  the  character  of  the  deceased  can  in  no 
manner  affect  the  result.  The  rule  in  respect  to  the  admission  of 
proof  of  the  quarrelsome  or  violent  character  of  the  deceased  is 
this :  ^  Where  the  killing  is  under  such  circumstances,  as  to  cre- 
ate a  doubt  as  to  the  character  of  the  offence  committed,  the  gen- 
eral character  of  the  deceased  may  be  shown,  because  then  it  be- 
comes a  material,  and,  perhaps,  necessary  fact,  to  enable  the  jury 
to  ascertain  the  truth,  and,  as  such,  is  involved  in  the  res  ge^UB  ; 
but,  without  the  character  is  in  some  way  an  essential  part  of  the 
re9  ge8tce^  it  cannot  be  examined  into ;  because  it  would  be  a  bar- 
barous thing  to  allow  A.  to  give  as  a  reason  for  killing  B.,  that 

^  Aff.  in  Holler  v.  State,  87  Ind.  57.        «  State  o.  Dumphey,  4  Mion.  488. 
'  Hard  r.  People,  25  Mich.  405. 
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B/s  disposition  was  savage  and  riotous.'  Am.  Ciim.  Law,  8d 
ed.  296.  It  was  held  in  the  trial  of  an  overseer  for  the  mar- 
der  of  his  employer,  that  it  was  not  competent  for  the  prisoner 
to  prove  the  general  temper  and  deportment  of  the  deceased 
towards  his  overseers  and  tenants.  State  t;.  Tilly,  8  Iredell,  424. 
When,  however,  it  is  shown  that  the  defendant  was  under  a  rea- 
sonable fear  of  his  life  from  the  deceased's  temper,  in  connection 
with  previous  threats,  &c.,  it  is  suf&dently  part  of  the  res  ge%tcB 
to  give  in  evidence  as  explanatory  of  the  state  of  defence  in 
which  the  defendant  placed  himself.  Wharton  on  Homicide,  215, 
220  ;  Am.  Crim.  Law,  296." 

§  628.  On  a  trial  for  stabbing  in  lowa^  in  1870,^  the  defendant 
offered  to  introduce  evidence  to  show  that  McMillin,  the  person 
stabbed,  was  a  large,  powerful,  and  muscular  man,  who,  when  un- 
der the  influence  of  liquor,  was  quarrelsome,  ugly,  dangerous,  and 
vindictive ;  that  defendant  knew  these  facts ;  and  in  connection 
with  this  offer,  he  also  proposed  to  prove,  that  on  the  same  day, 
and  shortly  before  the  commission  of  the  assault,  McMillin  had 
threatened  to  take  defendant's  life,  of  which  threat  he  had  been 
informed  only  a  few  minutes  previous  to  the  assault.  The  judge 
trying  the  case  refused  to  admit  this  evidence,  and  this  ruling 
was  reversed  by  the  supreme  court,  on  the  ground  that  the  char- 
acter of  the  assailant  was  one  of  the  circumstances  from  which  the 
intent  and  motive  of  the  assailed,  when  defending  himself,  could 
be  determined.^ 

§  628  a.  In  MUsouH^  in  1872,  the  law  is  thus  tersely  pre- 
sented:^— 

^^  When  the  homicide  is  committed  under  such  drcumstances 
that  it  is  doubtful  whether  the  act  was  committed  maliciously,  or 
from  a  well  grounded  apprehension  of  danger,  it  is  very  proper 
that  the  jury  should  consider  the  fact  that  the  deceased  was  tur- 
bulent, violent,  and  desperate,  in  determining  whether  the  accused 
had  reasonable  cause  to  apprehend  great  personal  injury  to  him- 
self. If  such  evidence  is  ever  legitimate,  the  facts  in  this  case 
show  that  it  was  one  calling  for  its  introduction." 

In  California^  in  1858,  the  supreme  couiii  stated  the  rule  as 
follows :  — 

'^The  other  point  made  is,  the  exclusion  of  evidence  of  the 

1  State  V.  Collins,  82  Iowa,  86.  *  State  v.  Keene,  50  Mo.  857. 

*  See  rapra,  §  518. 
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character  of  the  deceased  for  turbuleuce,  recklessness,  and  violenoe. 
The  rale  is  well  settled  that  the  reputation  of  the  deceased  cannot 
be  given  in  evidence,  unless,  at  the  least,  the  circumstances  of  the 
case  raise  a  doubt  in  regard  to  the  question  whether  the  prisoner 
acted  in  self-defence.  It  is  no  excuse  for  a  murder  that  tiie  per- 
son murdered  was  a  bad  man ;  but  it  has  been  held  that  the  repu- 
tation of  the  deceased  may  sometimes  bie  given  in  proof,  to  show 
that  the  defendant  was  justified  in  believing  himself  in  danger, 
when  the  circumstances  of  the  contest  are  equivocaL  But  the 
record  must  show  this  state  of  case.    This  does  not."  ^ 

In  1871,  this  view  was  reaffirmed.^ 

^^  The  prisoner,"  said  Wallace,  J.,  '^  offered  to  show  that  the 
deceased  was  a  man  of  violence,  of  turbulent  character,  and  blood- 
thirsty. The  evidence  was  excluded,  and,  we  think,  properly. 
The  deceased  was  unarmed  when  he  was  assaulted ;  and  the  pris- 
oner approached  him  from  behind,  and,  while  the  deceased  was 
peaceably  conversing  with  an  acquaintance,  shot  him  in  the  back, 
the  baU  entering  his  body  ^  a  little  to  the  left  of  the  backbone, 
nearly  at  the  edge  of  the  shoulder-blade,!  giving  him  a  mortal 
wound;  and  when  he  had  fallen,  the  prisoner  shot  him  again, 
and  a  third  time,  each  wound  being,  in  the  opinion  of  the  med- 
ical witness,  mortal.  It  is  said,  in  People  i;.  Murray,  10  Cal. 
810,  that  if  a  contest  has  occurred  between  the  deceased  and  the 
prisoner,  ^  the  reputation  of  the  deceased  may  sometimes  be  ^ven 
in  proof,  to  show  that  the  defendant  was  justified  in  believing 
himself  in  danger,  when  the  circumstances  of  the  contest  are 
equivocal.'  But  here  there  was,  confessedly,  no  contest,  nor  even 
an  altercation  between  the  deceased  and  the  prisoner  at  the  time 
of  the  killing ;  for,  as  we  have  seen,  the  shot  was  fired  from  be- 
hind, and  the  deceased  does  not  seem  to  have  been  even  aware 
of  the  proximity  of  the  prisoner  at  the  moment.  Under  such  cir- 
cumstances, the  character  of  the  deceased,  as  being  peaceable  or 
otherwise,  is  of  no  import."  ^ 

§  624.  InappUeahility  of  caMe%  cited  to  the  contrary. — Nor  can 
the  cases  cited  against  this  position  be  relied  on  to  meet  it  on 
principle.  Thus  in  a  Maine  case  we  find  the  following  from 
Emery,  J.,  when  giving  the  opinion  of  the  supreme  court :  — 

^^  It  would  not  be  allowable  to  show,  on  the  trial  of  an  indict- 

1  People  V.  Mnirayy  10  Cal.  809.  •  See  also  snpra,  §  516. 

*  People  V.  Edwards,  41  Cal.  640. 
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ment,  that  the  prisoner  has  a  general  disposition  to  commit  the 
same  kind  of  offence,  as  that  charged  against  him.  1  Phil.  Ev. 
143.  Although  the  deceased  may  have  been  a  savage  and  quar- 
relsome man  when  intoxicated,  he  still  was  entitled  to  the  protec- 
tion of  the  law.  He  was  not,  from  any  evidence,  unlawfully  in 
the  house.  We  look  in  vain^  anumg  the  attending  eireumstanee* 
of  the  melancholy  catastrophe^  for  a  provocation  or  an  excuse^  for 
the  resort  to  the  deadly  weapon^  which  the  d^endant  used^  to  de- 
stroy the  Itfe  of  his  victim.  And  to  allow  the  introduction  of  evi- 
dence of  the  character  of  the  deceased,  and  his  habits  of  drink- 
ing at  other  times,  and  their  consequences,  could  have  no  legal 
efficacy  in  reducing  the  crime,,  of  which  the  defendant  stood 
charged,  to  justifiable  or  excusable  homicide."  ^ 

This  is  correct  law,  for  A.  cannot  be  allowed  to  attack  and  kill 
B.  because  B.  is  a  cut-throat.  But  this  does  not  touch  the  ques- 
tion whether,  when  B.  attacks  A.,  B.'s  character  as  a  cut-throat 
is  not  justly  to  be  considered  by  A.  in  determining  whether  he  is 
required  to  take  extreme  measures  in  self-defence.  The  same 
criticism  is  applicable  to  other  cases  sometimes  cited  to  the  same 
point.* 

§  625.  In  MassachusettSj  evidence  held  inadmissible, — In  Mas- 
sachusetts we  find  decisions  which  it  is  more  difficult  to  explain 
consistently  with  the  line  of  authorities  which  have  just  been 
given.  The  first  is  a  celebrated  case,^  in  which,  it  must  be  re- 
membered, there  was  no  evidence  that  the  defendant  was  acting 
in  self-defence.  Mr.  Dana,  for  the  defendant,  proposed  to  show 
*^  that  the  deceased  was  a  man  of  notoriously  quarrelsome  and 
fighting  habits,  and  boasted  of  his  powers  as  fighter."  In  sup- 
porting this  offer  Mr.  Dana  announced  the  ^^  vital  question  here 
is  whether  th^re  was  provocation  or  mutual  combat."  The  chief 
justice  said :  ^'  The  general  rule  unquestionably  is,  that  the  gen- 
eral character  of  neither  party  can  be  shown  in  evidence  on  trials 
for  homicide.  The  prisoner  has  the  personal  privilege  of  show- 
ing his  good  character ;  but  unless  he  puts  it  in  issue,  it  is  not  so. 
The  government  cannot  prove  either  quarrelsome  habits  in  the 
prisoner,  or  peaceable  habits  in  the  deceased.     There  is  no  limit 

^  State  V.  Field,  14  Me.  244.  State  v.  Chandler,  6  La.  An.  489  ; 

>  State  V,  Thawley,  4  Harr.  662;     State  v.  Chopin,  10  La.  An.  458. 
State  V,  Hogoe,  6  Jones  N.  C.  8S1 ;        *  Com.  v.  York,  7  Law  Bep.  497 ; 

9  Mete  98. 
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if  we  go  beyond  the  res  gestcB.  The  only  exception  is  rape. 
This  is  partly  because  the  woman  is  a  witness,  and  partly  from 
policy  and  necessity,  as  the  only  protection  of  the  aocnsed.  In 
the  case  from  Carrington  &  Payne  (R.  v.  Smith),  we  think  the 
expression  probably  arose  from  boasts  made  by  the  deceased  at 
the  time,  and  proved  as  parts  of  the  res  gestce.  The  cases  from 
Hawks,  and  from  Stewart  &  Porter,  stand  alone,  and  are  not  of 
such  authority  as  to  require  us  to  leave  the  established  coarse  of 
practice." 

§  626.  In  a  subsequent  case,^  the  line  was  drawn  still  more 
rigidly.  A  primd  facie  case  of  self-defence  being  made  oat  by 
the  defendant,  the  following  proceedings  took  place :  — 

^^  J.  G.  Abbot,  for  the  defendant,  offered  evidence  that  the  gen- 
eral character  and  habits  of /the  deceased  were  those  of  a  quarrel- 
some, fighting,  vindictive,  and  brutal  man  of  great  strength,  as  a 
circumstance  tending  to  show  the  nature  of  the  provocation  under 
which  the  defendant  acted,  and  that  he  had  reasonable  cause  to 
fear  great  bodily  harm  ; "  and  cited  Quesenberry  i;.  The  State,  3 
Stewart  &  Porter  808 ;  The  State  v.  Tackett,  1  Hawks,  210 ; 
Oliver  v.  The  State,  17  Alab.  699 ;  Com.  v.  Seibert,  Wharton  on 
Homicide,  227. 

^'  J.  H.  Clifford  (attorney  general)  objected  to  the  admissibility 
of  the  evidence,  and  cited  Com.  v.  York,  7  Law  Reporter,  507, 
609. 

^'  By  the  Court :  The  evidence  is  inadmissible.  If  such  evi- 
dence were  admitted  on  behalf  of  the  prisoner,  it  would  be  com- 
petent for  the  commonwealth  to  show  that  the  deceased  was  of 
a  mild  and  peaceable  character.  Such  evidence  is  too  remote 
and  uncertain  to  have  any  legitimate  bearing  on  the  question  at 
issue.  The  provocation  under  which  the  defendant  acted  must 
be  judged  of  by  the  res  gestce ;  and  the  evidence  must  be  con- 
fined to  the  facts  and  circumstances  attending  the  assault  by  the 
deceased  upon  the  defendant." 

§  627.  Four  years  afterwards  the  question  was  revived  in  a 
case  in  which  the  evidence  was  that  after  an  altercation  the  de- 
ceased seized  the  plaintiff  by  the  throat,  the  deceased's  brother 
standing  by  with  a  shovel,  and  that  the  defendant,  while  choking 
.  under  the  deceased's  grip,  shot  the  deceased.  The  suigeon  who 
made  a  fostr^mortem  proved  that  the  rigor  mortis  was  peculiarly 

1  Com.  V.  Hilllard,  2  Gray,  294  (IS54). 
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severe.  The  defence  then  proposed  to  ask  the  surgeon :  ^^  Was 
not  Jeremiah  A.  Agin  a  very  strong  and  muscular  man  ?  Did 
not  the  rigor  mortis^  being  very  marked,  indicate  that  Agin  was 
a  remarkably  powerful  man  ? "  But  the  judge  excluded  these 
questions. 

The  defence  then  offered  to  prove  that  ^^  Agin  was  an  experi- 
enced and  practised  garroter."  ^^The  judge  excluded  this  evi- 
dence ;  but  allowed  the  defendant  to  prove  how  he  was  actually 
seized  by  the  throat,  and  then  to  show  by  experts,  the  anatomical 
structure  of  the  parts,  and  the  various  effects  of  such  seizure  and 
compression  on  the  individual's  consciousness,  strength,  life,  and 
system  generally."  In  the  supreme  court,  Bigelow,  J.,  said: 
**  Evidence  tending  to  prove  the  great  muscular  vigor  and  strength 
of  the  deceased  was  clearly  incompetent.  It  did  not  show  provoca- 
tion, or  that  the  homicidal  act  was  committed  in  self-defence,  or 
was  otherwise  excusable  or  justifiable.  The  issue  was  not  as  to 
the  degree  of  strength  and  violence  which  the  deceased  was 
capable  of  exerting,  but  how  severe  and  aggravated  was  the 
assault  which  he  actually  committed  on  the  prisoner.  Com.  v. 
Billiard,  2  Gray,  294.  For  a  like  reason,  evidence  that  the 
deceased  was  in  the  habit  of  seizing  persons  in  a  peculiar  manner 
by  the  throat  was  inadmissible.  The  defendant  was  allowed  to 
prove  the  manner  in  which  the  deceased  actually  assaulted  him 
at  the  time  of  the  homicide,  and  this  was  the  only  evidence  on 
the  point  which  was  relevant  or  material  to  the  issue."  ^  Yet 
that  the  defendant's  conception,  derived  from  his  prior  knowledge 
of  the  deceased,  of  the  nature  of  the  attack  upon  him,  is  a  matter 
for  the  jury,  is  conceded  in  a  remarkable  homicide  case  tried  in 
1868,  by  Chief  Justice  Chapman,  sitting  with  Judges  Foster, 
Wells,  and  Colt.  The  defence  was  that  the  killing  was  in  pre- 
vention of  an  attempt  by  the  deceased  to  commib  an  unnatural 
crime  on  the  defendant.  The  court,  under  objection,  admitted 
evidence  by  the  defence  that  on  prior  occasions,  going  as  far  back 
as  nine  years,  attempts  to  commit  an  unnatural  crime  had  been 
made  by  the  deceased  on  the  defendant.^ 

But  whatever  we  may  think  of  the  rulings  in  York's  case  and 
Hilliard's  case,  that  in  Mead's  case  cannot  be  sustained.  The 
prosecution's  evidence  showed  that  the  defendant  was  attacked 
by  the  deceased.     The  defendant  offered  to  prove  that  the  de- 

^  Com.  V.  Mead,  12  Gray,  16S.  '  Com.  r.  Andrews,  Pamph.  Tr.  1869. 
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ceased  was  an  experienced  and  practised  garroter,  leaying  it  to 
be  inferred  that  the  deceased's  grip  on  the  throat  was  that 
which  garroters  apply  with  such  deadly  effect.  Had  this  been 
proved,  the  defendant  would  have  been  excusable  in  killing  the 
deceased,  or  at  the  most,  could  only  have  been  convicted  of  man- 
slaughter. But  the  court  refused  to  hear  evidence  to  show  that 
the  deceased  was  a  garroter,  and  consequently  precluded  the  de- 
fendant from  offering  a  legitimate  defence.  Very  different  was 
the  course  in  Selfridge's  case,  —  a  case  in  which,  it  will  be  recol- 
lected, the  defendant,  armed  for  the  purpose,  shot  down  at  sight 
a  young  man  of  eighteen  years  who  was  armed  only  with  a  walk- 
ing cane.  On  the  trial,  the  defendant  was  allowed  to  call  a  phy- 
sician to  prove  that  ^^  in  college,  defendant  was  feeble  in  muscular 
strength,  more  than  any  man  of  his  size  i^i  his  class ; "  and  was 
permitted  to  show  that  he  expected  '^  to  be  attacked  by  some 
bully ; "  while  it  was  argued  that  the  deceased  was  a  young  man 
in  the  prime  of  youthful  vigor.  Did  Judge  Parker,  who  charged 
the  jury,  exclude  these  points  from  their  consideration  ?  So  far 
from  doing  so,  he  told  the  jury  that  the  defendant  was  excused  if 
the  danger  was  apparent^  and  what  was  apparent  he  defined  in 
the  following  remarkable  words :  ^^  Whether  the  firing  of  the  pis- 
tol was  before  or  after  a  blow  struck  by  the  deceased,  there  is  a 
point  of  more  importance  for  you  to  settle,  and  abaiU  which  jfou 
must  make  up  your  mind  from  all  the  circumstance*  proved  in  the 
case  ;  such  as  the  rapidity  and  violence  of  the  attack,  the  nature 
of  the  weapon  with  which  it  was  made,  the  place  where  the  catas- 
trophe happened,  the  muscular  debility  or  vigor  of  the  defendant^ 
and  his  power  to  resist  or  fly."  The  jury  were  aJso  told  that  the 
defendant  had  a  right  to  defend  himseU  from  the  wrong  ^^  ap- 
parently intended  by  the  deceased."  But  how  ^^ apparently?" 
The  only  reply  is,  that  all  those  circumstances  which  appeared  to 
the  defendant,  from  which  he  might  conclude  himself  in  danger, 
constitute  such  apparency. 

Summary  of  law.  —  Dismissing,  therefore,  the  decision  in  Com. 
V,  Mead  as  inconsistent  alike  with  reason  and  authority,  we  may 
hold  that  it  is  admissible  for  the  defendant,  having  first  estab- 
lished that  he  was  assail^  by  the  deceased,  and  in  apparent  dan- 
ger, to  prove  that  the  deceased  was  a  person  of  ferocity,  bru- 
tality, vindictiveness,  and  of  excessive  strength ;  such  evidence 
being  offered  for  the  purpose  of  showing  either  (1)  that  the  de- 
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f  endant  was  acting  in  terror,  and  hence  incapable  of  that  spe- 
cific malice  necessary  to  constitute  murder  in  the  first  degree ;  or 
(2)  that  he  was  in  such  apparent  extremity  as  to  make  out  a 
case  of  self-defence ;  or  (8)  that  the  deceased's  purpose  in  en- 
countering the  defendant  was  deadly.  Of  course  it  is  admissible 
for  the  defendant,  in  order  to  excuse  his  resort  to  fire-arms,  to 
prove  that  he  was  so  overmatched  as  to  strength,  that  he  had, 
when  attacked,  no  other  means  of  escaping  from  death  or  great 
bodily  harm.  But  such  evidence  can  never  be  received  for  the 
purpose  of  justifying  an  attack  by  the  defendant  on  the  de- 
ceased. 
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I.    CORPUS  DEUCTI  MUST  B£  PROVED  AS  A  PREREQUISITE. 

§  628.  Befobe  presumptive  evidence,  tending  to  connect  the 
defendant  with  the  crime,  can  be  invoked,  the  carpus  delicti  must 
be  established  beyond  reasonable  doubt.^  '^  I  would  never,"  says 
Lord  Hale,  ^^  convict  any  person  for  stealing  the  goods  cvjusdam 
ignoti^  merely  because  he  would  not  give  an  account  how  he  came 
by  them,  unless  there  were  due  proof  made  that  a  felony  was  com- 
mitted of  these  goods.  I  would  never  convict  any  person  of  mur- 
der or  manslaughter,  unless  the  &ct  were « proved  to  be  done,  or 
at  least,  the  body  found  dead."^  Equally  emphatic  was  the 
language  of  another  great  judge :  ^^  To  take  presumptions,  in 
order  to  swell  an  equivocal  and  ambiguous  fact  into  a  criminal 
fact,  would,  I  take  it,  be  an  entire  misapplication  of  the  doctrine 
of  presumptions."  ^  And  the  Roman  law  is  the  same :  '^  DilU 
genter  eavendum  est  judici^  r^e  Bupplicium  praecipitet^  antequam 
de  crimine  constiterit.^^^  "  De  corpore  interfecti  necesse  est  %U 
canstei"^    The  death  in  such  a  case  should  be  distinctly  proved, 

^  See  State  v.  Dayidson,  80  Vt  £ng.  Law  8c  £q.  551 ;  6  Cox  C.  C. 

877;  Smith  v.   Com.  21   Grat  809;  298. 

State  p.  Keeler,  28  Iowa,  558 ;  People        *  Lord  Stowell,  in  Evans  r.  EranSy 

V.  Bennett,  49  N.  T.  187.  1  Hagg.  C.  R.  105. 

>  2   Hale    P.   C.   290 ;    Tyner   t^.        *  Matth.  de  Grim,  in  Dig.  lib.  48, 

State,   5  Homphreys,  888;  and  see  tit.  16,  ch.  1. 
for  an  interesting  case  on  the  cor/nu       *  Matth.  Ph>bat.  ch.  1,  n.  4,  p.  9. 
deUcH  in  larceny,  B.  v.  Burton,  24 
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either  by  direct  evidence  of  the  fact,  by  inspection  of  the  body,^ 
or  by  circumstantial  evidence  strong  enough  to  leave  no  groimd 
for  reasonable  doubt.^ 

§  629.  Double  character  of  corpus  delicti.  —  In  most  cases, 
however,  it  must  be  remenibered,  the  proof  of  the  crime  is  sep* 
arable  from  that  of  the  criminal.  Thus,  the  finding  of  a  dead 
body,  or  a  house  in  ashes,  indicates  the  probable  crime,  but  does 

^  1  Stark.  Eyid.  675,  8d.  ed.  c.  5.  Indications    are   divided  into:     Ist. 

^  People  V.  Ruloff)  8  Parked  C.  R.  Those  which  are  drawn  from  tke/Kir- 

(N.  Y.)  401.  ticvlar  relation  of  JJie  circumstance  to 

See  Tyner  v.  State,  5  HamphreTS,  tihe  fact  in  issue,  so  as  to  implicate  a 
883;  Mitchum  v.  State,  11  6a.  615.  particular  person,  either  as  a  pairtiei- 
The  reference  to  facta,  which,  hav-  pant  in  the  crime,  or  as  a  poesessor  of 
ing  in  themselves  no  bearing  upon  the  information  in  regard  to  it ;  e.  g.  where 
guilt  or  innocence  of  the  party,  are  a  knife,  the  possessor  (^    which  is 
important  as  leading  to  inferences  in  known,  is  found  at  the  locus  in  quo, 
regard  to  it,  is  called,  in  Grermany,  2d.  Those  which  set  out,  from  general 
<*  indicatory  evidence.'^  On  this  point,  observations  of  human  nature,  induc- 
the  curious  are  referred  to  Mittermaier  ing  suspicion  against  particular  indi- 
von    Beweise,    p.  402  ;    Martin,  in  viduals,  by  reason  of  particulai:  moral 
Demme's  Annalen  des  Criminalrechts,  qualities,  motives,  information,  skill, 
vol.  iii.  p.  215 ;  Bauer,  Theorie  des  or  demeanor ;  e,  g.  suspicions  on  the 
Anzeigenbeweises ;  Quisto^rp  Grunds,  grounds  of   enmity  towards  the  de- 
sec.  676;  Henke  Darstellung,  sec.  99;  ceased,  or  interest;  see  also  Archiv. 
Tittman  Handb.  iii  p.  495 ;  Eitka  Be-  des  Criminals,  xiv.  p.  587.    The  first 
weisler,  p.  18.    Of  the  old  jurists,  see  species  justifies  the  inquisitor  in  arrest- 
Blanci  de  indiciis,  Yenet,  1545;  Bruni  ing  and  hearing  the  person  implicated* 
Guido  de  Suzaria  de  indiciis  et  tortora,  and  demanding  an  explanation  ;  while 
Lugd.   1546 ;  Crusuis  de  tortura   et  in  the  latter  case,  he  dare  not  go  for- 
indiciis,  Francof .  1 704 ;  Menochius  de  ther  than  to  cause  the  person  to  be 
Prsesumt.,  Colon.  1686  ;  Tabor  de  indi-  watched  or  examine  him  as  a  witness, 
ciis  delict,  Giess.  1 767 ;  Cocieji  de  fal-  There  is  also  a  distinction  between  tm* 
lae,  Crim.  indie,  in  ejus  exeri.  cur.  p.  m^cftofo  indications  (BaylBeitragezum 
1.  uro.  75  ;  Reinhardt  de  eo  quod  circa  Criminale,  p.  215;  Bentham,  traits  i. 
reum  ex  Pr»sumt.  Con  vine,  et  Cond.  p.  818),  which  authorize  the  inference 
Just,  est  Erford,  1 782 ;  Woltaer  femiol.  in  regard  to  the  fact,  without  the  inter- 
Crim.  quaed  Capita  Ital.  1 790 ;  Puett-  vention  of  other  circunfstances  ;  and 
man  de  Lubrico    indie.  Indol.  Lips,  mediate  ones,  which  only  prove  such 
1 785  ;  Nani  de  indiciis  eotumque  Usu-  facts  from  which  a  further  inference 
su,  Ticin.  1781 ;  Pagono  logicadePro-  can  be  drawn,  in  regard  to  the  very 
babili  Applicata  a  Guidizi    Crimin.  matter  at  issue ;  e.  g.  approval  of  the 
Milan,   1806  ;   Heinroth  in  Hitzig's  crime,  which  leads  to  the  inference  of 
Zeitschrift,  No.  42.    See  also  Wills's  a  disposition  to  commit  it    The  doc- 
Essay  on  the  Rationale  of  Circufnstan-  trine  of  presumptions  of  law  and  pre- 
tial  Evidence.  The  term '*  Circumstanr  sumptions  of  fact,  it   is    argued,  is 
tial  Evidence  "  is  objected  to  by  the  therefore  inapplicable  to  criminal  in- 
Grerman  jurists  (see  Bauer,  p.  1214).  vestigations. 
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not  necessarily  afford  any  clew  to  the  perpetrator,  and  here  it  is 
necessary  to  draw  a  distinction  relative  to  the  effect  of  presump- 
tive evidence.  The  carpiis  delicti  in  such  cases  is  made  up  of 
two  things :  first,  certain  facts  forming  its  basis ;  and  secondly, 
the  existence  of  criminal  agency  as  the  cause  of  them.^ 

§  680.  Body  of  deceased  must  he  accounted  for.  —  With  re- 
spect to  the  former  of  these,  it  is  the  established  rule  that  the 
facts  which  form  the  basis  of  the  corpus  delicti  ought  to  be 
proved  beyond  reasonable  doubt.^  This  is  particularly  necessary 
in  cases  of  homicide,^  where  the  rules  laid  down  by  Lord  Hale 
seem  to  have  been  generally  followed,  namely,  that  the  fact  of 
death  should 'be  shown,  either  by  witnesses  who  were  present 
when  the  milrderous  act  was  done,  or  by  proof  of  the  body  hav- 
ing been  seen  dead,  or  if  found  in  a  state  of  decomposition,  or 
reduced  to  a  skeleton,  that  it  should  be  identified  by  dress  or  cir- 
cumstances, aei  in  the  Webster  case,  where  the  teeth  formed  the 

^  People  V.  Bennett,  49  N.  T.  1S7.  times,  ne  yidearis,    intus  fecisti,   in 

See  tbia  illustrated  in  Pitts  v.  State,  corde  fecisti :  furti  teneris,  et  nihil  tn- 

48  Missis.  472.    The  latter  feature,  listi.  can.  80.  eod.    Si  cui  etiam  non 

viz.,  criminal  agency,  is  often  lost  sight  contingat  facultas  concumbendi  cum 

of,  but  is  as  essential  as  is  the  object  coniuge  aliena,  planum  tamen  aliquo 

itself  of  crime.     Acts^  in  some  shape,  modo  sit,  id  eum  cupere,  et,  si  potes- 

are  essential  to  the  corpus  delicti^  so  tas  detur,  facturum  esse,  non  minus 

far  as  concerns  the  guilt  of  the  party  reus  est,  quam  si  in  ipso  facto  depre- 

accused.    Facta  sola  censenda,  dicit  henderetur.]    So  also  Tacitus  Annal. 

(M.  Cato),  atque  in  indicium  yocanda,  XI.  4.    Vocantur  poet  haec  patres, 

sed  Toluntates  nudas  inanesqae  neque  pergitqne  Suilius  addere  reos  equites 

legibus  neque  poenis  fieri  obnoxias.  Romanos  illustres,  quibus  Petra  cog- 

Gellius  VII.  8.  The  Roman  law  speaks  nomentum.  at  caussa  necis  ex  eo,  quod 

expressly  to  this  point :  L.  18.  D.  de  domum  suam  Mnesteris  et  Poppaeae 

poen.  (48.  19.)    Cogitationis  poenam  congressibos    praebnissent.      Verum 

nemo  patitur.    L.  58.  §  2.  D.  de  yerb.  noctumaequietis  species  alteri  obiecta, 

sign.  (50.  16.)    .   ...  nee  consilium  tamquam  yidisset  Claudium  spicea  co- 

habuisse  noceat,  nisi  et  factum  secu-  rona  eyinctum,  spicis  retro  conyersis : 

tum  fuerit.    L.  225.  D.  eod.  Fugitiyus  eaque    imagine  grayitatem    annonae 

est,  non  is,  qui  solum  consilium  ftigien-  dixisset  Quidam  pampineam  coronam 

di  a  domino  suscepit,  licet  id  se  fac-  albentibus  foliis  yisam,  atque  ita  in- 

turum  iactayerit,  sed  qui  ipso  facto  terpretatum  tradidere,  yergente   au- 

fugae  initium  mente  deduxerit  ....  tumno  mortem  principis  ostendi.  Hind 

ideo  f ngitiyum  quoque,  et  erronem  non  hand  ambigitur  qualicumque  insomnio, 

secundum  propositionem    solam,  sed  ipsi  fratrique  perniciem  allatam. 

cum  aliquo  actu  intelligi  constat,  can.  *  See,  howeyer,  State  v.  Lamb,  28 

14.  Caus.  S3,  qu.  8.  Dist  I.  de  poenit.  Mo.  218,  where  a  laxer  yiew  was  Uken. 

[See,  at  the  same  time,  can.  29.  eod.  *  See  Ruloff  v.  People,  4  E.  P. 

Si  propterea  non  fads  furtum,  quia  Smith  (N.  Y.),  179. 
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chief  means  of  identification,  and  in  a  leading  English  case,  where 
the  same  test  was  snccessfolly  applied  to  a  body  exhumed  after  a 
lapse  of  twenty-three  years.^  There  are  some  old  cases  which 
go  far  to  establish  the  sound  policy  of  this  rule.  One  given  by 
Sir  E.  Coke  has  been  already  cited,  where  an  unde  being  unable 
'  to  account  for  the  disappearance  of  a  niece  of  whom  he  had  the 
bringing  up,  was  executed  for  her  murder,  though  it  afterwards 
appeared  that  she  had  fled  from  home,  to  which,  in  fact,  after  a 
lapse  of  some  years,  she  returned ;  and  Doctor  Hitzig  gives  sev- 
eral illustrations  to  the  same  effect.^  Lord  Hale  even  tells  ns 
that  in  his  own  time,  after  a  murderer  was  convicted  and  exe- 
cuted, the  ^^ deceased"  returned  from  sea,  where  he  had  been  sent 
against  his  will  by  the  accused,  who,  though  innocent  of  the 
murder,  was  not  entirely  blameless.^ 

§  631.  Two  brothers  named  Booms,  who,  on  being  charged  in 
Vermont  with  the  murder  of  a  man  whose  body  was  alleged  to 
have  been  identified,  were  convicted  and. sentenced  to  death, 
chiefly  on  their  admissions,  were  relieved  from  execution  by  the 
reappearance  of  their  alleged  victim.^ 

§  632.  In  Illinois,  in«  1841,  three  brothers  named  Trailor  were 
arrested  on  the  charge  of  murdering  a  man  named  Fisher,  who, 
when  last  seen,  had  been  in  their  company.  Strong  circum- 
stantial evidence  was  produced  showing  the  trapes  of  a  death 
struggle  in  the  spot  where  the  homicide  was  alleged  to  have 
been  committed ;  and  the  case  was  fortified  by  expressions  al- 
leged to  have  been  subsequently  used  by  one  of  the  brothers  as 
to  his  having  become  legatee  of  the  deceased^s  property.  The 
examination  had  scarcely  finished,  before  one  of  the  three  de- 
fendants made  a  confession,  detailing  circumstantially  the  whole 
ti'ansaction,  showing  the  previous  combination,  and  ending  with 
a  direct  statement,  under  oath,  of  the  homicide.  To  the  amaze- 
ment of  the  whole  country,  however,  the  deceased  made  his  ap- 
pearance in  just  time  enough  to  intercept  a  conviction ;  and  the 

1  R.  V.  Clewes,  4  C.  &  P.  221 ;  2  Elmes,  Ann.  Reg.  18S3,  p.  74;  and 
Wh.  &  St.  Med.  J.  §  1237.  And  see  a  series  of  cases  in  Blackwood's  Mag- 
infra,  illustrations  in  note  to  §  640.  azine  for  July,  1860,  p.  54. 

*  Der  neue  Pitoval,  &c.  ^  N.  Am.  Review,  yoI.  10,  p.  418  ; 

s  2  Hale  P.  C.  290  ;  Best's  Theory,  5  Law  Reporter,  195  ;  I  GreenL  on 

App.  Case  5.    See  also  the  the  false  £vid.  §  214  ;  and  see  1  Wh.  &  St 

confession  of    a    man   named   John  Med.  J.  (18  7S)  §  200  a. 
Sharpe,  for  the  murder  of  Catherine 
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only  way  of  accounting  for  the  confession  which  had  been  pro- 
dnced  was,  that  the  party  who  made  it,  in  the  desperation  of 
impending  coiiviction,  took  this  method  of  cutting  short  sus- 
pense.^ 

§  683.  Should  the  decease  be  proved  by  eye-witnesses,  the  in- 
spection of  the  body  after  death  may,  of  course,  be  dispensed 
with.  Thus,  in  a  case  in  England,^  the  prisoner,  a  seaman  on 
board  the  ship  Eolu»^  was  charged  with  the  murder  of  his  cap- 
tain. The  first  count  of  the  indictment  alleged  the  murder  to 
have  been  committed  by  a  blow  from  a  large  piece  of  wood,  and 
the  second  by  throwing  the  deceased  into  the  sea.  It  appeared 
in  evidence  that  while  the  ship  was  lying  off  the  coast  of  Africa, 
where  there  were  several  other  vessels  near,  the  prisoner  was 
seen  one  night  to  take  the  captain  up  in  his  arms,  and  throw  him 
into  the  sea,  after  which  he  was  never  seen  or  heard  of ;  but  that 
near  the  place  on  the  deck  where  the  captain  was  seen  was 
found  a  billet  of  wood,  and  the  deck  and  part  of  the  prisoner's 
dress  were  stained  with  blood.  On  this,  it  was  objected  by  the 
prisoner's  counsel  that  the  corpu»  delicti  was  not  proved,  as  the 
captain  might  have  been  taken  up  by  some  of  the  neighboring 
vessels ;  but  the  court,  although  they  admitted  the  general  rule 
of  law,  left  it  to  the  jury  to  say  upon  the  evidence  whether  the 
deceased  was  not  killed  before  the  body  was  cast  into  the  sea, 
and  the  jury  being  of  that  opinion,  the  prisoner  was  convicted 
and  executed.^ 

§  684.  ^'  Th^  sudden  disappearance  of  a  man  of  known  and 
established  habits  without  apparent  cause,  and  the  failure  to  find 
him  or  any  trace  of  him,  after  diligent  search,  although  they 
may  lead  to  a  strong  suspicion  that  he  has  come  to  an  untimely 
end,  yet  are  not  alone  sufficient  proof  of  his  death,  because  the 
fact  may  be  accounted  for  on  the  hypothesis  (however  improb- 
able) that  he  may  have  absconded  and  eluded  all  inquiry,  or  be 
kidnapped  and  concealed,  and  be  still  alive.  But  if  his  dead 
body  be  found,  it  is  a  fact  in  its  nature  conclusive.  It  has  been 
sometimes  said  by  judges,  that  a  jury  ought  never  to  convict  in 
a  case  of  homicide,  unless  the  dead  body  be  found  and  identified. 

^  See  4  Western  Law  Journal,  25  ;  '  R.  v.  Hindmarah,  2  Leach  C.  L. 
Lamon's  Life  of  Lincoln,  cited  in  1     569. 

Wharton  &  St.  Med.  Jnr.  §  794.  *  See  also  Stocking  o.  State,  7  Ind. 

826;  IT.  S.  o.  Williams,  1  Cliff.  C.  C.  5. 
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§  686.]  PBESUMPTiONS :  [chap.  XX- 

This,  as  a  general  proposition,  is  undoubtedly  true  and  correct ; 
and  disastrous  and  lamentable  consequences  have  resulted  from 
disregarding  the  rule.  But,  like  other  general  rules,  it  is  to  be 
taken  with  some  qualification.  It  may  sometimes  happen  that 
the  dead  body  cannot  be  produced,  although  the  proof  of  the 
death  is  clear  and  satisfactory.  As  in  a  case  of  murder  at  sea^ 
where  the  body  is  thrown  overboard  in  a  dark  and  stormy  night, 
at  a  great  distance  from  land  or  any  vessel ;  although  tlie  Ixxfy 
cannot  be  found,  nobody  can  doubt  that  the  author  of  that  crime 
is  chargeable  with  murder.  But,  if  the  body  can  be  found  and 
identified,  it  goes  conclusively  to  one  of  the  &cts  necessary  to  be 
proved,  —  the  death  of  the  person  alleged  to  have  been  killed. 
Such  proof  is  relied  on  in  the  present  case.  It  is  for  the  jury  to 
judge  of  it."  ^ 

§  635.  Where  a  girl  was  indicted  for  the  murder  of  her' child, 
aged  sixteen  days,  the  evidence  was  that  she  was  proceeding 
from  Bristol  to  Llandogo,  and  was  seen  near  Tintem,  with  the 
child  in  her  arms,  at  six  P.  M. ;  she  arrived  at  Llandc^o  between 
eight  and  nine  P.  M.,  without  the  diild ;  and  the  body  of  a  child 
was  afterwards  found  in  the  river  Wye,  near  Tintem,  which  ap- 
peared not  to  be  the  child  of  the  prisoner :  It  was  held  that  she 
must  be  acquitted,  and  that  she  could  not  by  law  either  be  called 
upon  to  account  for  her  child,  or  to  say  where  it  was,  unless  there 
was  evidence  to  show  that  the  child  was  actually  dead.^ 

§  636.  Mr.  Bentham  suggests  the  illustration  of  the  decomposi- 
tion of  the  body  in  lime,  or  by  any  other  of  the  known  chemical 
menstrua,  or  of  its  being  submerged  in  an  unfathomable  part  of 
the  sea,  and  asks  whether  in  such  a  case,  when  the  homicide  is 
proved  aliunde^  the  defendant  is  to  be  acquitted.'  Unsuccessful 
attempts  of  such  a  kind  have  undoubtedly  been  made,  and  that 
'  the  result  may  have  been  obtained,  appears  probable  from  a  mel- 
ancholy instance  in  Philadelphia,  where  a  gentleman  of  high 
legal  standing,  who  had  won  Hie  respect  and  kind  feelings  of  alU 
and  to  whose  professional  and  personal  worth  I  take  this  oppor- 
tunity of  paying  tribute,  was  in  less  than  eight  hours  so  entirely 
colisumed  by  the  fire  in  a  cellar  of  a  burning  house,  into  wbich  he 
had  fallen,  as  to  leave  scarcely  a  vestige  of  bone  or  flesh  behind. 

1  Shaw,   C.  J.,  Com.  v.  Webster,        >  R.  o.  Hopkins,  8  C.  &  P.  591  — 
S  Gush.  585;  Bemis's  Webster  case,    Abinger. 
479.  •  Bentham,  Jnd.  £y.  284. 
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CHAP.  XX.]         PROOF  OF  CORPUS  DELICTI.  [§  687. 

§  687.  On  the  trial  of  Dr.  Webster,  the  evidence  was  that  in 
the  famace  attached  to  the  defendant's  laboratory  were  found 
portions  of  lime  and  blocks  of  mineral  teeth.  These  fragments, 
together  with  others  elsewhere  found,  haying  been  collected, 
were  identified  as  those  of  Dr.  Parkman,  the  teeth  having  been 
declared  by  a  dentist  to  be  parts  of  a  set  made  for  ihe  deceased. 
It  was  evident  that  an  attempt  had  been  made  to  destroy  the 
body  by  fire  or  other  chemical  agency,  and  the  testimony  of  ex- 
perien<^  medical  gentlemen  ^  token  with  referenJto  this 
point.  Dr.  Strong  testified  that  he  had  frequently  found  it  nec- 
essary to  get  rid  of  the  remains  of  a  subject  by  fire ;  and  that 
upon  one  occasion,  wishing  to  consume  the  flesh  of  the  body  of 
a  pirate,  he  had  placed  it  upon  a  large  wood  fire,  and  succeeded 
in  concluding  the  operation  in  the  course  of  one  night,  and  the 
forenoon  of  the  next  day,  although  called  upon  during  that  time 
by  the  police  to  know  what  made  such  a  smell  in  the  street.^ 
Dr.  Jackson  says  ^^  that  the  flesh  of  a  human  body,  if  cut  up  into 
small  pieces  and  boiled  in  potash,  might  be  dissolved  in  two  or 
three  hours.  Next  to  this,  the  best  substance  used  in  dissolving 
or  disposing  of  a  human  body  would,  I  should  think,  be  nitric 
acid ;  and  the  difficulty  or  danger  attendant  upon  its  use,  so  far 
as  the  evolution  of  noxious  vapor  is  concerned,  would  depend 
upon  the  degree  of  heat  applied.  If  a  gentle  heat  were  used, 
very  Kttle  nitrous  acid  would  be  given  off ;  but  if  the  acid  were 
boiled  there  would  be  a  great  deal,  though  the  dissolution  of  the 
body  would  be  most  rapid  at  a  boiling  temperature.'*  ^  It  is  clear 
that  in  such  cases  the  earpm  delicti  may  be  proved  circumstan- 
tially or  inferentially.'. 

^  Bemis's  Beport  of  Webster  case,  features   have   been    destroyed,  the 

69.  body  maj  be  identified  bj  circnm- 

s  Bemis's  Report  of  Webster  case,  stances, — as  bj  the  dress,  articles 

75,  76.  found  on  the  person,  and  by  natural 

*-B)id.;  State  V.  Williams,  7  Jones  marks  upon  the  person.  In  Colt's 
K.  C.  446.  ''  Where  the  body  is  case,  where  a  considerable  portion  of 
found  shortly  after  the  commission  of  the  face  had  been  beaten  in  by  blows, 
the  crime,  and  the  face  has  not  been  and  the  progress  of  decay  had  other- 
disfigured  by  the  violence  employed,  wise  rendered  direct  recognition  im- 
or  by  accident,  or  in  the  natund  course  possible,  the  body  was  identified  in 
of  decay,  the  identification  is  made  in  this  way.  In  McCann's  case,  where 
the  form  of  direct  and  positive  proof  the  face  of  the  deceased  had  been 
of  the  fact  by  those  to  whom  the  eaten  away  by  hogs,  identification 
deceased  was  known.    But  where'the  was   effected   in  a  similar   manner. 
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§  689.]  PBESUMPTIONS :  [CHAF. 

§  688.  The  weight  of  aathority  now  clearly  ui  that,  in  caaeB  of 
alleged  infanticide,  it  should  be  clearly  proved  that  the  child  had 
acquired  an  independent  diculation  and  existence,  and  it  is  not 
enough  that  it  had  breathed  in  the  course  of  its  birth ;  ^  and  a 
very  eminent  and  humane  American  judge  extended  the  same 
test,  though  with  questionable  propriety,  to  the  case  of  a  child 
some  months  old,  whom  the  mother,  during  an  attack  of  puerperal 
fever,  had  thrown  out  of  the  window  of  a  steamboat.^  If,  how- 
ever, a  child  has  been  wholly  bom,  and  is  alive,  it  is  not  essen- 
tial, as  has  been  already  seen,  that  it  should  have  breathed  at 
the  time  it  was  killed ;  as  many  children  are  bom  alive,  and  yet 
do  not  breathe  for  some  time  after  birth.' 

§  689.  In  triak  for  poisoning  it  should  be  observed  that  it  does 
not  necessarily  follow,  even  where  poison  has  been  administered. 

Even  where  nothing  bat  the  skeleton  In  Webster's  case,  the  head  of  the  de- 
has  been  fonnd,  it  may  sometimes  be  ceased  had  been  placed  in  a  famaoe 
identified  by  peculiar  marks,  and  by  and  exposed  to  a  strong  heat  for  a 
objects  discovered   near  it.  '  In  ihe  considerable  time.    Bat  some  blocks 
case  of  Rex  v.  Clewes,  4  Carrington  of  mineral  teeth  resLsted  the  aetioii  of 
&  Payne,  221,  the  body  of  a  man  was,  the  fire  so  effectually,  that  they  were 
after  a  lapse  of  twenty-three  years,  identified  by  a  dentist  as  parts  of  a 
identified  by  his  widow  from  some  set  of  artificial  teeth  wliich  had  been 
peculiarity  about  the  teeth,  and  by  a  made  for  the  deceased,  and  which  the 
carpenter's  rule  and  a  pair  of  shoes  latter  wore  at  the  time  he  disappeared. 
fi>and  with  the  remains  and  also  iden-  Some  other  portions  of  the  body,  which 
tified.    But  in  examining   skeletons,  had  not  been  subjected  to  the  action 
great  attention  should  be  paid  to  their  of  fire,  were  also  identified  by  peculiar 
anatomical  characteristics,  upon  which  appearances.    A  case  is  mentioned  by 
the  important  facts  of  the  age  and  sex  Mr.  Wills,  in  which  the  remains  of  a 
of  the  person  depend;  as  these  may  female,  consisting  merely  of  the  trunk 
be  decisive  of  the  whole  case  in  favor  of  the  body,  from  which  the  other 
of  the  accused.  parts  had  been  cut,  were  identified  by 
**  Where  the  body  has  been  pur-  a  curious  train  of  circumstantial  evi- 
posely  mutilated,  and  especially  where  dence,  embracing  several  facts  at  con- 
it  has  been  dismembered,  with  a  view  duct  on  the  part  of  the  prisoner." 
to  its  destruction  by  fire  or  otherwise,  Burrill,  Circumst.  £v.  p.  681-2. 
its  identification  becomes  a  matter  of  ^  Wills,  p.  205;  R.  v,  Poalton,  5 
greater  difficulty;  the  head  being  usu-  Car.  &  Payne,  829.    See  2  Wh.  &  St. 
ally  destroyed  first,  for  the  very  pur-  Med.  Jur.  {  128. 
pose  of  preventing  recognition.    But  *  U.  S.  v.  Hewson,  7  Boston  Law 
it  occasionally  happens  that  even  the  Reporter,  861  —  Story,  J.;   though* 
agency  of  fire,  which  is  generally,  se-  see  Com.  v.  Harman,  4  Barr,  269. 
lected  as  the  readiest  and  most  effect-  *  See  B.  v.  Brain,  6  Car.  &  Payne, 
ual  means  of  destruction,  proves  inad-  860. 
equate  to  the  purpose  contemplated. 
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CHAP.  XX.]  mENTITY  OF  DECEASED.  [§  640. 

that  death  has  resulted  from  other  than  natural  causes.^  The 
presence  of  poison  may  be  ascertained  by  the  symptoms  during 
life,  the  post-mortem  appearances,  the  moral  circumstances,  and 
by  far  the  most  decisive  and  satisfactory  evidence,  the  discovery 
by  chemical  means  of  the  existence  of  poison  in  the  body,  in  the 
matter  ejected  from  the  stomach,  or  in  the  food  or  drink  of  which 
the  sufferer  has  partaken.^ 

§  640.  Identity  of  deceased  may  be  proved  inferentially.  —  It 
may  be  regarded  as  settled  law,  that  although  it  is  necessary,  in 
a  case  of  murder,  that  identity  should  be  proved,  yet  this  iden- 
tity may  be  shown  as  effectively  by  inferences  from  facts,  as 
from  the  positive  testimony  of  witnesses  who  saw  the  alleged 
body  of  the  deceased.'  And  there  may  be  cases  in  which,  after 
a  primd  facie  case  from  the  prosecution,  the  defence,  when  it  has 
peculiar  means  of  knowing  the  history  of  the  deceased,  may  have 
thrown  on  it  the  burden  of  disproving  death.^ 

^  Wills  on  Circum.  £t.  209.  bodj  of  the  murdered  man.    It  was 

*  2  Wh.  &  St.  Med.  Jtir.  {  S21,  held  that  the  question  was  incompe- 
1022.  tent,  the  question  being  for  the  jury, 

*  See  Whart  Cr.  L.  7th  ed.  §  782  the  body  haying  been  much  decom- 
et  seq.  ;  Hamby  v.  State,  26  Tex.  623 ;  posed  and  he  haying  stated  all  the 
B.  V.  Cheverton,  2  F.  &  F.  888.  points-  of    resemblance.     People   v. 

When  the  head  of  the  murdered  man  Wilson,  8  Parker  C.  R.  199. 

having  been  found  severed  from  the  In  Lowenstein's  case  (Albany,  1874, 

body,  and  taken  by  a  physician,  was  p.  332),  Judge  Learned  thus-  sums 

preserved  in  alcohol  and  exhibited  at  up  the  evidence  of  identity  of  the 

the  trial,  it  was  held  competent  to  re-  remains:  ^  The  question  for  you  is, 

but  this  evidence,  for  an  expert  to  was   that   body  John   D.   Weston's 

state  the  character  of   the  changes  body?    The  facts  are,  first,  that  it 

produced  by.  death,  and  to  explun  wasthebodyof  a  one-armed  man;  the 

how  far  such  changes  had  acted  on  same  arm  was  gone  in  both  cases, 

the  head  in  question,  but  not  to  an-  Another  fact  which  the    physicians 

swer  whether  it  was  possible  to  iden-  testify  to  is  the  peculiar  flexibility  of 

tify  the  head.     State  v.  Vincent,  24  the  finger.    There  is  some  discrepancy 

Iowa,  570.  as  to  whether  it  was  the  same  finger 

A  brother  of  the  deceased,  on  atrial  in  the  body  as  with  Weston,  I  think, 

for  murder,  testified  that,  fiy^  months  The  third  peculiarity  was  the  separa- 

after  the  alleged  murder,  he  saw  a  tion  of  the  teeth;  they  were  further 

body  claimed  to  be  the  body  of  the  apart  than  usual.    That  peculiarity  is 

deceased,  and  examined  it ;  he  testi-  said  to  have  existed  in  both.    As  to 

fied  to  several  points  of  resemblance,  the  size  and  mode  of  wearing  a  mous- 

He  was    asked  by  the   government  tache,  the  man  is  said  to  be,  I  think, 

whether  it  was,  in  his  opinion,  the  of  such  a  size  as  to  correspond  with 


^  State  V.  Vincent,  24  Iowa,  750. 
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§  641.]                                      PRESUMPTIONS :  [CHAP. 

§  641.  CorptiB  delicti  indtides  not  merely  proof  of  death  of  de^ 
ceased,  but  proof  that  this  death  was  criminal.  —  It  has  been  al- 

John  D.  Weston.    Then  you  have  the  sufficient   h^d  heen  done  to  sadafy 
further  fact  about  his  coat,  pantaloons,  them  beyond  all  reawndbU  doubt  that 
and  Test,  and  I  think  the  shoes  and  the  bones   produced  were    those  of 
hat  and  the  alpaca  coat ;  they  are  Huntley ;     but    accompanied    bj    a 
all  identified  by  John  Weston's  wife,  strong  expression  of  his  own  opinioa 
You  will  remember  if  I  am  wrong  in  that  the  evidence  was  of  an  unaatu- 
the  details.    She  testified  to  shorten-  factory  nature.    Unless  they  were  sat- 
ing the  pantaloons  and  to  mending  isfied  on  thai  head  there  was  an  end 
the  coat    There  is  also  a  pair  of  eye-  of  the  case ;  for  the  yeiy  first   step 
glasses  which  I  think  she  identified,  failed  proving  that  Huntley  was  dead. 
At  any  rate  she  says  she  fastened  a  If,  however,  on  the  whole  of  the  facts, 
similar  pair  to  his  suspenders."  they  should  feel  satisfied  in  the  affirm- 
In  Goldsborough's  case,  reported  in  aUve,  then  came  the  two  other  great 
Warren's   Miscellanies,   Blackwood's  questions  in  the  case.  Had  Huntley 
ed.  1845,  p.  98,  the  evidence  was  that  been  murdered  ?    And  by  the  prisoner 
the  murder  of  Huntley,  the  deceased,  at  ihS  bar?  "     The  defendants  were 
was  committed  in   1889.    The  body  properly  acquitted, 
was  found  in  1841,  by  an  open  drain.  On  this  subject  see  fully  2  Wkart 
The  chief  point  of  identification  re-  &  St.  Med.  Jur.  §  289,  1218. 
lied  on  was  a  peculiar  tooth  which  Li  the  5th  ed.  of  Casper's  Grericht. 
Huntley   had   on    one   eide    of  his  Med.  (Liman's  ed.  Berlin,  1871,  Bd 
head.    Only  one  half  of  the  bones  of  H.  s.  120),  occur  the  following  cases 
the  supposed  body  were  found,  and  of  identification  of  remains :  — 
none  of  the  clothing  was  discovered.  IdenHficaiion  after  three  separaU  ex- 
The  skull  was   fractured  and  filled  humatians,  —  Schall  was  suspected  of 
with  dirt,  and  not  a  single  particle  of  the  robbery  and  murder  of  Ebermann, 
flesh  or  muscle  remained.    As  to  the  who  had  diisappeared.    At  the  first  ex- 
tooth,  Mr.  Warren  says  (p.  106-7)  j—  humation  of  the  body  claimed  to  be 
**  When  first  discovered,  it  would  that  of  Ebermann,  a  woman,  a  stran- 
appear  certain  that  (here  was  a  very  ger  in  the  neighborhood,  swore  that 
prominent  tooth  on  the  left  side  of  the  Uie  body  was  that  of  her  husband  who 
lower  jaw,  which  arrested  the  atten-  had  recently  disappeared,  an  allega- 
tion of  all  those  who  saw  it ;  but  soon  tion  which  was  chargeable  either  to 
afterwards,  owing  to  the  inconceivable  delusion  on  her  part,  or  to  complicity 
carelessness  and  stupidity  of  those  in-  with  Schall.    Five  months  afterwards 
trusted  with  the  custody  of  such  all-  the  body  was  again  exhumed,  for  the 
important  articles,  and  who  permitted  purpose  of  determining  whether  it  ex- 
every  idle  visitor  to  have  free  access  hibited  certain  tattoo  marks  similar  to 
to  them,  the  tooth  in  question,  alas,  those  proved  to  have  been  on  the  per- 
was  lost  1    I  confess  I  have  seldom  ex-  son  of  Ebermann ;  but  decomposition 
perienced  such  a  rising  of  indigna-  had  so  far  progressed  as  to  make  this  . 
tion  as  when  this  remarkable  defi-  method  of  identification  unavailable, 
ciency  of  evidence  was  thus  accounted  Two  years  and  a  half  after  the  first 
for."  burial,  the  head   (which  had   been 
''He,"  the  judge,  'Meft  it  fairly  to  cut  off  in  the  murder)  was  for  the 
them,"  the  jury,  ''to  judge  whether  third  time  exhumed;  Uie  ground  be- 
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CHAP.  XX.]                    PROOF  OP  CORPUS  DEUCTI.  [§  641. 

ready  stated  that  the  eorpu%  delicti  includes  two  things :  first,  the 
objective,  and  then  the  subjective  elements  of  criminality.;  in 

ing  that  Ebermann's  mistress  claimed  terial,  as  in  the  coffin  only  a  few 
that  his  teeth  were  so  peculiar  that  fragments  of  stockings  could  be  found, 
she  could  at  once  identify  them.  The  The  coffin  had  decayed,  and  was  filled 
skull  was  submitted  to  Casper  for  ex-  with  sand,  among  which  were^  found 
aminatiott.  One  question  to  be  deter-  shavings  of  wood,  and  vegetable  sub- 
mined  was  whether  the  fatal  shot  had  stances,  apparently  laurel  leaves,  and 
pierced  from  behind  the  left  ear  into  twigs  of  a  cone-bearing  tree,  thuja. 
the  head.  This  question,  from  the  In  attempting  to  take  out  the  body, 
shattered  and  decayed  condition  of  the  skull  was  detached,  and  with  it  a 
the  bones,  could  not  be  definitely  an-  mass  of  blonde-reddish  hair.  The  wit- 
swered.  The  teeth,  however,  remained  nesses,  however,  hesitated  to  identify 
unaffected  by  decay.  These  were  rec-  the  hair,  and  declared  that  it  must  have 
ognized  by  the  mistress  of  Ebermann  been  changed  by  its  long  burial,  which 
at  the  first  glance.  To  Casper  was  was  not  impossible.  But  in  taking 
put  the  question  whether  the  teeth  the  skull  out  of  the  sand,  four  artifi- 
met  the  description  of  them  previ-  cial  teeth,  connected  by  a  golden  band, 
ously  given  by  the  brother  of  the  de-  fell  out,  and  these  the  witnesses  at 
ceased.  He  answered  that  there  was  once  positively  identified  as  belong- 
a  similarity,  but  not  such  as  would  jus-  ing  to  the  deceased.  Two  firm  back 
tify,  on  this  ground  alone,  a  positive  teeth  still  remained  on  the  upper  jaw, 
identification.  The  result  of  the  third  and  in  the  under  jaw  eight  teeth  re- 
exhumation  was  to  produce  evidence  mained.  No  part  of  the  body  retained 
consistent  with  the  hypothesis  of  any  odor.  The  remains  of  the  upper 
Schairs  guilt,  and,  so  far  as  concerns  and  lower  extremities  were  covered 
the  testimony  of  the  deceased's  mis-  with  a  thin,  sticky,  inodorous,  dark- 
tress,  positively  confirmatory  of  that  brown  substance.  Search  was  in  vain 
hypothesis.  made  for  the  contents  of  chest  and 
Identificatum  after  a  burial  of  eleven  stomach.  The  bones  of  the  whole 
years.  —  Mrs.  V.,  a  widow,  died  on  skeleton  separated  in  being  moved. 
May  20,  1848,  after  pains  in  the  stom-  No  trace  of  an  injury  was  discover- 
ach  and  vomiting,  which  lasted  for  able  on  the  bones.'  The  sticky  sub- 
two  days.  Although  reports  of  fpul  stance  just  noticed,  together  with  the 
play  were  prevalent,  no  examination  sand,  were  then  set  aside  for  chem- 
took  place  for  eleven  years,  when  these  ical  examination, 
suspicions  received  such  additional  IderUifieaiion  twenty-one  years  after 
confirmation  that  proceedings  were  death,  —  Of  this  a  case,  dependent 
instituted  against  the  husband  of  the  upon  peculiarities  of  the  teeth,  and 
deceased  and  his  second  wife.  On  of  certain  articles  of  the  deceased 
March  30,  1859,  the  coffin  was  opened,  found  near  his  body,  is  given  in  B. 
and  exhibited  a  human  skeleton.  The  v.  Clewes,  4  C.  &  P.  221. 
first  point  was  to  identify  this  with  In  an  interesting  North  Carolina 
'  Mrs.  Y.  Relatives  of  the  deceased  case  (State  v.  Williams,  7  Jones  N. 
testified  to  the  color  of  her  hair,  and  C.  446),  where  shortly  afVer  the  dis- 
that  she  had  four  artificial  teeth,  appearance  of  the  deceased,  a  woman 
connected  by  a  gold  band.  The  tes-  named  Peggy  Hilton,  human  bones, 
timony  as  to  her  clothing  was  imma-  and  h«r-pins,  similar  to  some  which 
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other  words :  first,  that  the  overt  act  took  place ;  secondly,  that 
it  took  place  through  crimiiial  agency.     Of  homicide,  there- 
fore, it  most  be  held  essential  to  a  conyiction,  first,  that  the  de- 
ceased should  be  shown  to  have  been  killed ;  and  secondly,  that 
this  killing  should  have  been  proved  to  have  been  criminally 
caused*    And  on  the  well  known  principle  that  in  capital  cases 
this  criminal  agency  of  the  defendant  cannot  be  proved  on  his 
confession  alone,  without  proof  of  the  carpus  delicti^  it  must  not 
only  be  shown,  to  justify  a  conviction  in  such  a  case,  that  the 
deceased  was  dead,  but  that  his  death  was  criminally  prodaoed* 
Unless  the  corpus  delicti  in  both  these  respects  is  proved,  a  con- 
fession is  not  by  itself  enough  to  sustain  a  conviction.     This 
is  strikingly  illustrated  in  a  trial  in  Mississippi,  in  1870—71, 
where  the  evidence  was,  that  the  circumstances  of  the  deceased's 
death,  and  the  state  of  his  body,  indicated  poison  by  stramonium, 
or  Jamestown  weed ;  but  that  the  same  symptoms  might  have 
been  caused  by  congestions  of  the  brain,  stomach,  or  heart ;  and 
it  was  properly  ruled  by  the  court,  that  a  confession  of  the  de- 
fendant, that  he  had  administered  to  the  deceased  Jamestown 
"   weed,  was  not  enough  to  warrant  a  conviction,  the  corpus  delicti 
not  being  f  uUy  proved.^ 

IL  CLASSIHCATIOK  OF  PRESUMPTIONS. 

§  642.  The  term  ^  Presumption  '*  is  popularly  used  to  include 
three  distinct  methods  of  proof:  Firsts  Irrebuttable  Presump- 
tions, —  Presumtiones  juris  et  ds  Jure^  embracing  Fictions  of 
Law;^  secondly^  Rebuttable  Presumptions  of  Law,  —  or  Pre^ 


she  had  shortly  preyioosty  purchased, 
were  found  in  a  heap  of  burned  logs 
near  her  house,  it  was  held  that  there 
was  evidence  to  go  to  the  juiy  tend- 
ing to  establish  the  identity  of  the  re- 
mains, and  that  their  verdict  estab- 
lishing such  identity  would  not  be  set 
aside. 

A  remarkable  instance  of  confusion 
of  testimony  as  to  the  identity  of  a 
dead  body  is  reported  in  2  Wh.  &  St. 
Med.  J.  8d  ed.  §  1289.  The  trial  of 
Udderzook,  in  West  Chester,  Penn- 
sylvania, in  November,  1873,  for  the 
murder  of  Goss,  hinged  on  tile  ques- 
tion whether  certain  remains  found, 
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shortly  after  the  disappearance  of 
Goss,  were  those  of  Gross.  Tlie  ques- 
tion of  this  identity,  and  the  weight 
to  be  allowed  to  inferential  evidence 
as  to  the  identification  of  human  re- 
mains, are  discussed  with  remarkable 
clearness  and  accuracy  by  Judge  Bnt- 
ler,in  his  charge  to  the  juiy, — a  charge 
which  is  given  in  fullin  Ihe  Appendix 
to  this  volume. 

^  Rtts  0.  State,  48  Missis.  472. 
See  also  State  v.  Scates,  5  Jones  N. 
C.  420. 

2  Mr.  Best  distinguishes  fictions  of 
law  from  presunUiones  juris  etdejure^ 
by  declaring  that  the  latter  aie  alwmjs 


CHAP.  XX.]  CLASSinCATION.  [§  644. 

sumtiones  Juris  ;  and  thirds  Presumptions  of  Fact,  or  Inferences, 
—  Pre9umti<me9  faeti^  hominia^  judicis. 

§  643.  1.  Irrebuttable  Presumptions  (presumtianes  juris  et 
de  jure^  sometimes  called  presumtiones  necessariae')  are  those 
which  the  law  assumes  as  necessary  to  its  polity,  and  which  it 
does  not  allow  to  be  rebutted.  Among  these  may  be  mentioned 
the  presumptions  that  every  subject  knows  the  law  of  his  coun- 
try, after  it  has  been  duly  published ;  that  prior  adjudications 
between  the  same  parties,  if  duly  in  court,  are  so  far  right  as 
not  to  be  subject  to  collateral  attack ;  that  an  infant  under  seven 
years  is  incapable  of  crime ;  that  an  infant  under  fourteen  years 
is  incapable  of  rape ;  that  a  death  that  does  not  occur  within  a 
year  and  a  day  froni  a  specific  injury  cannot  be  imputed  to  that 
injury ;  ^  and  that  a  woman  imiting  with  her  husband  in  the 
commission  of  an  ordinary  crime  does  so  under  his  coercion. 

§  644.  2.  Presumptions  of  law  (^presumtiones  juris)  are  pre- 
sumptions which  the  law  declares  to  be  primd  facie  true ;  but 
which  (unlike  presumtiones  juris  et  de  jure)  may  be  rebutted 
by  evidence.  Among  these  may  be  mentioned  the  presumption 
of  regularity  in  business  transactions  (naturalia  negotii)^  whidi 
transactions,  if  on  their  face  r^ular,  the  law  presumes  to  be  free 
from  defects,  until  the  contrary  be  shown.'  With  this  may  be 
mentioned  the  presumption,  pater  est  t>,  qu,em  nuptiae  demon- 
strant,  which  may  be  rebutted  by  proof  of  the  illegality  of  the 
marriage,  or  that  the  father  was  absent  during  the  period  in 
which  conception  was  possible ;  ^  and  the  presumption  of  matri- 
monial capacity,  supposing  a  marriage  is  duly  proved.  In  the 
Anglo-American  penal  common  law,  the  most  prominent  of  these 
presumptions  is  the  presumption  of  innocence ;  a  presumption 
which  the  law,  as  a  matter  of  law,  in  all  cases  .proclaims,  but 

trae,  but  the  former,  "  fictions,**  may  dorflPs  Bechtslexicon  (1870),  ii.  361. 

be  false.    But  this  distinction  is  nn-  *^  Ueberhaupt  hat  die  p.  de  juris  et  de 

known  to  the  Roman  law,  b/  which  jure  viel  Aehnlichkeit  mit  der  Fiction, 

the  two  are  frequently  treated  as  con-  welcher  sie  sogar  von  Einigen  gewisser 

vertible ;  and  by  which  presunUiones  massen  gleichgestellt  wird/*    See  also 

jwrU  et  dejure  are,  as  are  fictions,  not  Endemann's  Beweiskraft,  89. 

necessarily  true,  but  simply  postulates  ^  See  supra,  §  15. 

assumed  by  the  law  as  necessary  for  '  Whart  C.  L.  7th  ed.  §  713. 

the  administration  of  public  justice,  *  So  the  Roman  law,  I.  5,  de  in  jus 

and  which,  as  at  the  foundation  of  vocando,  U.  4 ;  L  12,  de  statu  homi- 

juritprudence,  the  law  does  not  per-  num,  L  5;  which  also  permits  proof  of 

mit  to  be  impeached.    See  Holtzei)-  the  husband's  impotency. 
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which  may  be  rebutted  by  proof  of  guilt ;  and  the  presumption 
of  sanity,  which  may  be  rebutted  by  proof  of  insanity. 

§  646.  8.  Pre9vmptio7i9  of  fact  (^presumtiofies  faeti^  hominUj 
judidBy  in  the  German  law  unjurUtUche  Wdhrseheinlichkeiten), 
which  are  virtually  inferences,  based  on  inductire  as  distinguished 
from  deductive  proof.  Among  these  we  may  mention  the  infer- 
ence of  criminal  intent  or  malice  drawn  from  an  illegal  act ;  and 
the  inferences  of  guilt  drawn  from  attempts  to  escape  or  evade 
justice ;  from  suspicious  deportment  when  charged  with  guilt ; 
from  forgery  of  evidence ;  from  antecedent  preparations ;  from 
declarations  of  guilty  ihtentions  and  threats ;  ^  and  from  posses- 
sion of  the  fruits  of  the  offence.  Presumptions  of  this  class  are 
of  fact,  and  not  of  law,  and  are  simply  logical  inductions.  The 
process  may  be  stated  as  follows :  Experience  tells  us  that  cer- 
tain facts,  when  coexisting,  are  the  results  of  design  ;  here  these 
facts  coexist ;  therefore  they  are  the  result  of  design.  The  form 
is  deductive,  but  the  whole  strain  of  the  argument  is  inductive. 
Both  major  and  minor  premisses  are  inductive  processes;  and 
hence  are  processes  of  fact  as  distinguished  from  law. 

Such  being  the  classification  of  presumptions,  they  will  now, 
so  far  as  they  concern  trials  for  homicide,  be  examined  specific 
cally  as  follows :  — 

m.    PRESUMPTION    OF   INNOCENCE. 

§  646.  Q-eneral  rule  is  that  defendant  is  to  have  the  benefit  of 
reasonable  doubt  as  to  his  guiU*  —  Every  man  is  presumed  to  be 
innocent  until  the  contrary  be  proved,  and  if  there  be  reasonable 
doubt  as  to  his  guilt,  the  jury  are  to  give  him  the  benefit  of 
such  doubt.  This  is  a  presumption  of  law  (presumtio  yum), 
which  tiie  law  makes  arbitrarily  in  all  cases,  but  which,  unlike 
the  presumtiones  juris  et  de  jure^  may  be  rebutted  by  evidence. 
Between  civil  and  criminal  cases  there  is  in  this  respect  an  im- 
portant distinction  :  in  the  former,  the  jury  weigh  the  testimony, 
and  after  striking  a  fair  balance,  decide  accordingly ;  but  in 
criminal  cases  the  testimony  must  be  such  as  to  satisfy  the  jury 
beyond  a  rational  doubt,  that  the  prisoner  is  guilty  of  the  charge 
alleged  against  him  in  the  indictment,  or  it  is  their  duty  to  ac- 

1  Mill's  Logic,  vol.  i.  book  2.      See   alto  an  article  in  the   Foram    for 
April,  1875. 
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qnit*^  Such  doubt,  however,  Bhould  be  actual  and  substantial, 
not  mere  possibility  or  speculatiye.*  '*  It  is  not  mere  possible 
doubt;  because,"  says  Chief  Justice  Shaw,'  ^* everything  relating 
to  human  affairs,  and  depending  upon  moral  evidence,  is  open  to 
some  possible  or  imaginary  doubt.  It  is  that  state  of  the  case 
which,  after  the'  entire  comparison  and  consideration  of  all  the 
evidence,  leaves  the  minds  of  the  jurors  in  that  condition,  that 
they  cannot  say  they  feel  an  abiding  conviction  to  a  moral  cer- 
tainty of  the  charge.'*  ^ 

§  647.  Distinction  between  *^  burden  of  proof  ^^  and  doctrine  of 
reasonable  daibt,  —  We  frequently  hear  that  after  a  primd  facie 
case  on  one  side  the  burden  of  proof  is  shifted  to  the  other  side ; 
and  this  shifting  of  the  burden  of  proof,  which  no  doubt  takes 
place  after  a  primd  facie  case,  is  sometimes  confounded  with  the* 
question  of  the  degree  of  proof  necessary  to  a  verdict.  The 
questions  are  entirely  separate.  A  defendant  may  often  have 
tiie  burden  of  proof  imposed  on  him.  But  when  the  case  goes 
to  the  jury,  there  is  no  essential  element  in  his  guilt  which  must 
not  appear  to  be  proved  beyond  reasonable  doubt.^ 

§  648.  No  doubt  it  has  been  maintained  that  when  the  prose- 
cution proves  a  case  of  guilt,  then  the  defendant  must  make  out 

^  Hiller  v.   SUte,  4  Blackf.  552;  181;  B.  o.  Greenwood,  23  Up.  Can. 

State  v.  Thompson,  Wright's  R.  617;  Q.  B.  258. 

Sumner  v.  State,  5  BUckf.  579 ;  Em-  *  Bemis's  Webster  case,  190 ;  Com. 

mons  0.  Stahlnecker,  1  Jones's  Pa.  B.  v.  Webster,  5  Cush.  820;   Com.  v. 

869;  Shultz  v.  State,  18  Texas,  401;  Goodwin,   14    Graj,  55.    See  B.  v. 

Jane  v.  Com.  2  Mete.  (K)r.)  80 ;  State  White,  4  F.  &  F.  883. 

V.  Collins,  20  Iowa,  86;  People  v.  «  See  also  1  Phillips  £▼.  156;  1 

Shuler,  28  Cal.  498 ;  State  v.  Water-  Starkie  on  Ey.  478 ;  8   Greenl.  £t. 

man,  1  Nev.  543;  State  v.Dineen,  10  {  ^^i  PiUunton  v.  State,  19  Texas, 

Minn.  407;  Bowler  v.  State,  41  Miss.  214;  Donelly  v.  State,  2  Dutch.  (N. 

570;  People  v,  Brannon,  47  CaL  98 ;  J.)  601 ;  French  v.  Stote,  12  Ind.  670; 

O'Neil  V.  State,  48  Ga.  66 ;  Malone  v.  James  v.  State,  45  Missis.  572 ;  Stote 

State,  49  Ga.  210 ;  Com.  v.  Sturdevant,  v.  Ostrander,  18  Iowa,  485. 

reported  in  Appendix  to  this  volame ;  *  See  article  in  Forum  for  April, 

B.  V.  Jones,  28  Up.  Can.  Q.  B.  421.  1875,  and  see  Com.  v.  Knapp,  10  Pick. 

'  Com.  V.  Harman,  4  Barr,  270;  477;  Com.  v.  Stow,  1  Mass.  54,  where 

Pate  V.  People,  8  Gilman,  644;  U.  S.  it  is  intimated  that  when  a  principal's 

V.  Foalke,.6  McLean  C.  C.  B.  349;  conviction  is  ayerred  by  record,  the 

Giles  V,  Stote,  6  Georgia,  285 ;  Stoto  accessary  must  show  the  principal's 

V.  Schoenwald, 81  Missouri,  147;  Win-  innocence  beyond  reasonable  doubt; 

ter  V.  Stote,  20  Alab.  89 ;   Com.  v.  and  see  Stote  v.  Holme,  54  Mo.  158 ; 

Drum,  58  Penn.  St  9;  Long  v.  Stote,  Kingen  v.  Stote,  45  Ind.  518. 
88  Ga.  491;  State  v.  Porter,  84  Iowa, 
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his  defence  beyond  a  reasonable  doubt.  But  not  only  is  this  in 
conflict  with  the  rule  that  the  doubt  which  is  to  prevail  is  that 
which  exists  as  to  the  defendant's  guilt  on  the  whole  case,  but 
such  a  limitation  would  enable  the  prosecution^  at  its  arbitrary 
discretion,  to  exclude  the  defendant  from  the  benefit  of  a  reason- 
able doubt  as  to  all  the  requisites  of  guilt  except  the  mere  act  of 
killing.  ^^  Now  in  a  case  of  this  sort,"  says  Bigelow,  J.,  when 
discussing  this  point  in  Massachusetts,^  ^^  if  the  evidence  offered 
by  the  government  leaves  it  doubtful  whether  the  injury  was  the 
result  of  accident  or  design,  there  can  be  no  question  of  the  right 
of  the  defendant  to  an  acquittal,  because  it  is  left  doubtful 
whether  any  criminal  act  was  committed.  But  can  the  govern- 
ment, in  such  a  case,  on  proving  simply  the  injury  to  the  person, 
rest  their  case,  and  call  on  the  defendant  to  assume  the  burden  of 
the  proof  and  satisfy  the  jury  that  it  was  accidental,  or  else  sub- 
mit to  a  conviction  ?  If  so,  then  a  criminal*  charge  can  always 
be  shown  by  proving  part  of  a  transaction,  and  the  burden  of 
proof  can  be  shifted  upon  the  defendant,  by  a  careful  manage- 
ment of  the  case  on  the  part  of  the  government,  —  so  as  to  with- 
hold that  part  of  the  proof  which  may  bear  in  his  favor.  But 
further :  the  rule  of  the  burden  of  proof  cannot  be  made  to  de- 
pend upon  the  order  of  proof,  or  upon  the  particular  mode  in 
which  the  evidence  in  the  case  is  introduced.  It  can  make  no 
difference,  in  this  respect,  whether  the  evidence  comes  from  one 
party  or  the  other.  In  the  case  supposed,  if  it  is  left  in  doubt, 
on  the  whole  evidence,  whether  the  act  was  the  result  of  accident 
or  design,  then  the  criminal  charge  is  left  in  doubt.  Suppose  a 
case  where  all  the  testimony  comes  from  the  side  of  the  prosecu- 
tion. The  defendant  has  a  right  to  say  that  upon  the  proof,  so 
introduced,  no  case  is  made  against  him,  because  there  is  left  in 
doubt  one  of  the  essential  elements  of  the  offence  charged, 
namely,  the  wrongful,  unjustifiable,  unlawful  intent.  The  same 
rule  must  apply  where  the  evidence  comes  from  both  sides,  but 
relates  solely  to  the  original  transaction  constituting  the  alleged 
criminal  act,  and  forming  part  of  the  res  gestcaJ'^  ^ 

^  Com.  V.  McEae,  1  Gray,  61.  *'The  burden  of   proof  is  alwsjs 

'  See  also  Judjre  Wells's  charge  in  on  the  goTemment    The  law  always 

Com.  V.  Sturdevant,  Appendix.  presumes  that  any  man  charged  with 

In  Com.  V.  Andrews  (1868,  Pamph.  a  crime  is  innocent;  and  a  jury  should 

p.  248),  Chapman,  C.  J.,  thus  charged  consider  him  innocent  until  his  guilt 

the  jury:  —  is  proved.  The  law  also  presumes  that 
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CHAP.  XZ.]  **  REASONABLE  DOUBT."  [§  650. 

§  649.  Proof  beyond  reasonable  dotAt  must  he  had  as  to  all 
facts  necessary  to  make  out  the  ease  of  the  prosecution.  —When 
to  support  a  conyiction  of  guilt  certain  facts  are  esaential,  then 
a  reasonable  doubt  as  to  either  of  these  facts  should  produce  the 
defendant's  acquittal.^ 

§  650.  But  otherwise  as  to  defence  purely  extrinsic  to  the  allegor 
tions  of  the  indictment,  —  It  would  seem  at  the  first  glance  that 
no  defence  that  touches  the  question  of  guilt  can  be  regarded  as 
so  far  extrinsic  to  the  case  as  to  be  excluded  from  benefit  of  the 
principle  that  reasonable  doubt  as  to  any  of  the  conditions  essen- 

eyeiy  man's  character  is  good, — that  husiness  of  life,  hut  they  are  to  he 

he  is  honest,  peaeeahle,  humane,  and  disregarded.    The  rule  is,  that  the 

kind.    The  jury  should  presume  this  proof  must  be  so  satisfactory  that  yon 

without  any  proo£    Yet,  as  we  know  would  act  upon  it  in  the  most  impor- 

by  experience  that  the  fact  does  not  tant  affairs. 

always  accord  with  this  presumption,        **  In  the  first  place,  the  act  of  killing 

it  is  satisfactory  to  know  how  the  fact  must  be  proved  beyond  a  reasonable 

actually  is.    If  the  prisoner  proves  doubt    There  must  be  proof  that  the 

that  the  fact  is  so,  it  strengthens  the  life  of  the  person  said  to  be  killed  was 

presumption  of  his  innocence.    It  is  taken  by  the  prisoner, 
one  of  the  exigencies  in  which  actual        ^  In  the   next   place,  the   malice 

good  character  comes  to  his  aid.     It  aforethought  must  be  proved  beyond 

is  hard  to  believe  that  one  who  has  a  reasonable   doubt     If   the   proof 

always  lived  a  virtuous  life,  and  been'  stops  there,  it  is  murder  in  the  second 

kind,  peaceable,  generous,  and  hu-  degree,  unless  committed  with  atro* 

mane,  and  apparently  lived  in  the  cious  cruelty,  or  in  the  attempt  to 

fear  of  Grod,  will  commit  an  atrocious  commit  another  crime  as  designated 

crime.  Yet  this  presumption  is  not  con-  by  the  statute, 
elusive.  Human  experience  teaches  us        *<  In  the  next  place,  deliberate  pre- 

that  such  men  do  sometimes  fall,  with  meditation    must  be   proved.      This 

apparent  suddenness,  into  crime  of  makes  it  murder  in  the  first  degree, 

eveiy  grade ;  and  a  life  of  external  Malice  aforethought  makes  murder  in 

goodness  sometimes  covers,  for  years,  the   second  degree ;   deliberate  pre- 

a  base  and  wicked  heart.    We  cannot  meditation  added  to  it  makes  mur- 

see  the  depths  of  any  man's  heart,  nor  der  in  the  first  degree."  ^ 

predict  with  certainty  what  he  may,        ^  Com.  v.  McKie,  1  Gray,  61.    See 

or  may  not  do,  under  the  influence  of  Com.  v.  Kimball,  24  Pickering,  366 ; 

temptation.    Evidence  may  be  strong  Com.  v.  Dana,  2  Mete.  840  ;  R.  v.  Al- 

enough  to  convict  any  man  of  the  len,  1  Moody  C.  C.  154.    See  Bennett 

crime  of  murder.  &  Heard  Lead.  Cas.  866 ;  West  v. 

**  The  proof  of  guilt  must  be  beyond  State,  1  Wise.  209 ;  Crilley  v.  State, 

reasonable  doubt    The  doubt  must  be  20  Wise.  209 ;  Henderson  v.  State,  14 

reasonable,  and  not  merely  captious  or  Texas,  608;  State  v.  McCluer,  6  Nev. 

speculative.      Unreasonable  quibbles  132;  and  see  as  to  insanity,  infira,  § 

or  cavils  often  occur  to  our  minds,  666. 
rach  as  we  do  not  act  upon  in  the 
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tial  to  the  defendant's  guilt  is  to  operate  in  his  fatvor.  Bat,  how- 
ever sound  this  view  may  be  speculatively,  it  is  contrary  to  the 
weight  of  Anglo-American  authority.  In  cases  of  illicit  sales,  it 
is  well  settled  that  if  the  defendant  sets  up  a  license  from  the  gov- 
emment,  he  must  prove  such  license  by  preponderating  evidence ;  ^ 
and  this  doctrine  has  been  so  far  amplified  as  to  include  all  cases 
in  which  the  defendant  relies  on  the  authority  of  the  government 
for  the  act  complained  of,  or  sets  up  a  former  acquittal  or  convic- 
tion.2 

§  651.  What  defences  are  so  far  extrinsic  as  to  require  prepon- 
derance of  proof  —  Here,  supposing  we  accept  the  last  principle, 
comes  the  critical  inquiry,  what  is  "  extrinsic  ?  "  or  what  **  con- 
fession and  avoidance  ?  "  Some  of  the  moot  questions  in  this  re- 
spect will  be  now  noticed. 

§  652.  Alibi.  —  It  has  been  said  that  an  alibi  is  so  far  a  con- 
fession and  avoidance  that  it  must  be  proved  by  a  preponderance 
of  proof.^  But  an  alibi  not  only  goes  to  the  essence  of  guilt,  but 
it  traverses  one  of  the  material  averments  of  the  indictment; 
that  the  defendant  did  then  and  there  kill  the  deceased.  If  the 
prosecution's  case  leaves  a  reasonable  doubt  as  to  whether  the 
defendant  was  concerned  in  the  guilty  act,  it  would  be  agreed 
on  all  sides  that  the  defendant  should  bcacquitted.  If  so,  it  is 
hard  to  understand  why  such  a  conclusion  should  not  follow 
where  there  is  a  reasonablb  doubt  as  to  the  physical  possibility  of 
the  defendant  being  so  concerned.^ 

1  Whart.  C.  L.  7th  ed.  §  708.  1  Edm.  (N.  Y.)  SeL  Cas.  86;  U.  8.  v. 

*  See  State  v.  Morrison,  8  Dev.  Hayward,  2  Gallison,  485.    See  Bar- 
299;  State  v.  Crowell,  25  Maine,  171;  rett,  in  re,  28  Up.  Can.  Q.  B.  561. 
Wheat  V.  State,   6  Mo.  455 ;  R.  v.  *  Fife  ti.  Com.  20  Penn.  St.  429 ; 
Turner,  5  Maule  &  Sel.  206;   R.  v.  State  v.  Vincent,  24  Iowa,  5  70;  Walker 
Bnrdett,  4  Bam.  &  Aid.  140 ;  Blatch  v.  State,  87  Tex.  867. 
V.Archer,  Cowper,  66;  R.  V.  Brannan,  ^  Adams    o.   State,  42   Ind.  878; 
6  Carr.  &  Pajne,  826  ;  Smith  «.  Jef-  Binns  v.  State,  46  Ind.  811. 
fries,  9  Price,  257 ;  Sheldon  v.  Clark,  At  the  same  time  the  defence  of 
1  Johnson,  518 ;  U.  S.  v.  Hayward,  2  oW,  it  must  be  remembered,  is  to 
Gallison,  485 ;  Gening  o.  State,  1  Mc-  be  carefully  scmtinixed.     Thus  Chief 
Cord,  578;  Paley  on  Convictions,  45;  Justice  Shaw,  in  the  Webster  case 
Bentlej's  case,  R.  &  M.  159 ;  Farrel  (Bemis's  ed.  page  469),  said :  —     • 
0.    State,  82  Alab.   557;  Hopper  v,  <<  This  is  a  defence  (^ten  attempted 
State,   19   Ark.  148;  contra^  Mehan  by  contriyance,  subornation,  and  per- 
il. State,  7  Wise.  670;  Com.  v.  Thur-  jury.    The  proof,  therefore,  offered  to 
low,  24  Pick.  874,  qualified  in  Com.  v.  sustain  it  is  to  be  subjected  to  a  rigid 
Boyer,  7  Allen,  806;  People  v,  Bodine,  scrutiny,  because,  without  attempting 
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§  658.  Provocation.  —  Here,  again,  we  have  a  defence  which 

goes  to  negative  malice ;   and  which,  therefore,  in  indictments 

to  control  or  rebut  the  evidence  of  have  done  tke  deed  at  the  time  and 
facts  snstaining  the  charge,  it  attempts  place  libelled ;  the  proof  of  alUn  is  in 
to  prove  affirmatively  another  fact  most  cases  a  direct  impeachment  of 
wholly  inconsistent  with  it ;  and  this  the  veracity  of  the  prosecutor's  wit- 
defence  is  equally  available,  if  satis-  nesses,  which  is  not  to  be  admitted  on 
factorily  established,  to  avoid  the  force  light  grounds,  and  because  it  is  a  plea 
of  position,  as  of  circumstantial  evi-  of  that  short  and  simple  sort,  with  re- 
dence.  In  considering  the  strength  spect  to  which  the  panel's  witnesses 
of  the  evidence  necessaiy  to  sustain  can  easily  contrive  an  uniform  and 
this  defence,  it  is  obvious  that  all  tes-  false  story,  such  as  the  prosecutor 
timony  tending  to  show  that  the  ac-  cannot  well  disprove,  as  he  can  cite 
cused  was  in  another  place  at  the  time  no  new  witnesses  in  reply.  Hume,  II. 
of  the  offence,  is  in  direct  conflict  410,  411;  Burnet,  596.  Indeed,  all 
with  that  which  tends  to  prove  that  the  circumstances  may  be  true,  and 
he  was  at  the  place  where  the  crime  the  falsehood  lie  only  in  applying  them 
was  committed,  and  actually  commit-  to  a  different  day  or  hour  from  that  on 
ted  it  In  this  conflict  of  evidence  which  they  actually  occurred,  and  it  is 
whatever  tends  to  support  the  one,  by  that  contrivance  that  pleas  of  aliln 
tends  in  the  same  degree  to  rebut  u^  in  general  rendered  so  difficult  to 
and  overthrow  the  other ;  and  it  is  for  disprove.  For  these  reasons,  there  is 
the  jury  to  decide  where  the  truth  no  defence  which  requires  to  be  so 
lies."  minutely  considered,  or  in  which  the 

So  Mr.  Alison  (2  Alison's  Criminal  searching  force  of  able  cross-examina- 

Law  of  Scotland,  page  624)  says :  —  tion  is  frequently  more  required." 

<<  The  defence  of  atHn  is  of  all  others  Again  (pages  626-7),  he  says :  -^ 

the  most  decisive  when  duly  snbstan-  "  In  the  next  place,  it  is  essential 

tiated;  but  the  evidence  adduced  in  that  the  plea  of  alibi  shall  be  ade- 

support  of  it  requires  to  be  minutely  quately  proved.     In  judging  of  this 

considered,  and  die  plea  is  not  to  be  matter,  the  court  and  the  jury  have 

sustained,   unless    the  circumstances  chiefly  to  consider  the  character  of  the 

were  such  as  to  render  it  impossible  witnesses  who  speak  to  the  fact,  the 

that  the  crime  could  have  been  com-  manner  in  which  they  give  their  evi- 

mitted.  dence  and  the  comparative  weight  due 

''One  of  the  most  ordinary  pleas  to  them,  and  the  witnesses  for  the  pros- 
resorted  to  by  a  panel  is  that  of  alibi ;  ecution.  It  is  frequently  no  easy 
and  doubtless  when  duly  qualified  and  matter,  even  by  the  most  skilful  ex- 
fully  proved,  it  is  among  the  most  ef-  amination,  to  detect  the  falsehood  of 
fectual  of  any ;  but  it  requires  to  be  an  aUbi,  By  making  the  witnesses 
carefully  scrutinized,  both  as  to  the  speak  to  the  events  which  really  took 
sufficiency  of  the  evidence  and  the  place  on  a  particular  day,  and  merely 
inference  to  be  drawn  from  the  facts,  applying  them  to  the  day  libelled,  they 
if  fully  proved ;  because  the  plea  is  are  sometimes  able  to  present  a  story 
not  conclusive  unless  the  alibi  is  cir-  to  the  jury  which  hangs  remarkably 
cumstanced  and  qualified  in  such  a  well  together  in  all  its  parts,  and  wears 
manner  as  makes  it  not  only  unlikely,  all  the  air  of  truth,  because  the  events 
but  impossible,  that  the  panel  oould  described  are  true  in  tliemselves  in 
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for  murder,  touches  one  of  the  eoBentiak  of  the  prosecution's 
But  there  is  a  cardinal  distinction  between  the  defence  of  proro- 

relatioD  to  each  other,  aad  onlj  false  aide  of  mercy ;  and  on  tlie  other  hov 

when  applied  to  the  partacular  day  in  much  more  easy  it  is  to  get  up  a  fidse 

question.    The  only  way  in  which  it  story  of  alibi^  where  the  whole  to  be 

is  possible  to  expose  an  artfully  got  up  prored  is  the  preaence  of  the  prisoner 

imposture  of  this  description  is  by  a  at  a  particular  place  at  a  particvlar 

minute  and  rapid  cross-examination  time,  than  a  false  account  of  all  the 

of  the  witnesses  applied  to  the  circum-  minute  particulars  relating  to  so  many 

stances  preTionsly  detailed  in  CTidence  different  matters,  which  is  necessarily 

by  the  witnesses  for  the  prosecution,  implied  in  the  proof  of  a  false  charge 

in  order  to  detect  falsehood  in  some  against  a  prisoner.** 
inconsiderable  and  not  previously  con-        See   also    Burrill     C^reomataBtial 

sidered   particular.      Frequently  the  Eridence,  page  617. 
trick  may  be  exposed  by  asking  the        In  People  v.  Lamed  (7  New  Toik, 

aUbi  witnesses,  after  they  have  fully  448),  Judge  Mason  charged  the  jury 

and  minutely  narrated  the  erents  of  as  follows:  — 

the  day  libelled,  to  give  an  equally  de-        **  That  the  defence  inteipoaed  by 
tailed  account  of  the  preceding  and  sue-  the  prisoner  was  what  was  in  law  de- 
ceeding  days ;  and  their  total  inability  nominated  an  al3n^  and  if  the  tkree 
to  do  that  shows  that,  with  reference  witnesses  called  by  him  to  sustain  it 
to  that  particular  day,  they  must  have  had  testified  truly,  the  prisoner  sboold 
been  practised  upon.    Of  course  the  be  acquitted ;  that  it  was  howeTer  in- 
weight  due  to  their  testimony  is  in-  sisted  by  the  prosecution  that  the  de- 
creased if  they  can  point  out  some  fence  was  a  fabricated  one  and  su»- 
particular  circumstance,  as  by  an  ex-  tained  by  perjury ;  that  this  issue  the 
aminaUon  before  the  magistrate  a  few  jury  were  to  determine ;  that  it  was 
days  after,  in  relation  to  the  matter  undoubtedly  true  that  the  defence  of 
libelled,  or  by  hearing  that  the  accused  an  aUln  is  not  unfrequently  the  fUon's 
was  apprehended  upon  the  chai^  and  plea;  that  when  a  prisoner  finds  him- 
beUg  thus  led  to  turn  what  they  knew  self  surrounded  by  facts  and  circum- 
of  it  oyer  in  their  own  minds,  which  stances  which  threaten  to  orerwhelm 
led  to  its  being  fixed  in  their  memory;  him  and  establish  his  guilt,  he  not  un- 
or  if  ihey  can  exhiUt  some  entry  in  firequently  resorts  to  this  defence,  and 
an  account  or  written  document  duly  seeks  to  maintain  it  by  peijured  wit- 
proved,  and  bearing  the  marks  of  au-  nesses;  and  that  it  was  the  remark  of 
thenticity  which  confirms  their  story  an  eminent  judge  in  England  that '  in 
as  to  date  or  time.     But,  after  all,  the  his  opinion  more  perjury  had  been 
juiy  are  frequently  reduced  to  the  dif-  committed  in  defences  of  Uiis  deeerip- 
ficult  and  painful  duty  of  weighing  tion  than  in  all  other  defences  inter- 
the  testimony  on  the  one  side  against  posed  in  criminal  triala' " 
those  on  the  other;  and  in  doing  so.        This  is  no  doubt  a  proper  line  of 
it  is  their  duty,  on  the  one  hand,  to  remark  in  cases  where  the    alibi  is 
recollect  that  the  presumption  of  law  evidently  false.    It  should  be  remem- 
as  well  as  of  justice  is  against  the  bered,  however,  that  to  an  innocent 
prosecutor,  and  therefore  that  if  the  man  an  alibi  is  almost  always  an  es- 
evidence  on  both  sides  is  equal,  or  sential  defence;  and  that  to  throw 
nearly  so,  they  should  incline  to  the  discredit  on  alibii  generally  Is  to  throw 
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cation  and  that  of  an  dlihi.  If  an  alibi  be  proved,  it  destroys  the 
case  of  the  prosecution.  We  may  prove  a  provocation,  however, 
without  necessarily  negativing  malice ;  for  a  man  who  acts  coolly, 
no  matter  under  what  provocation,  is  guilty  of  murder,  provocation 
being  only  a  mitigation  when  the  defendant,  under  its  sting,  acts 
in  hot  blood.  In  this  way  we  may  reconcile  decisions  apparently 
conflicting.  It  is  plain  that  if  there  be  reasonable  doubt  whether 
the  defendant,  in  a  trial  for  murder,  acted  mijiciously,  he  must 
be  acquitted  of  murder  and  convicted  of  manslaughter.  But  the 
existence  of  certain  facts,  showing  provocation,  do  not  necessarily 
involve  this  issue.  These  &ct8,  therefore,  may  be  established  by 
a  preponderance  of  proof.^ 

§  654.  It  is  by  appealing  to  the  same  distinction  that  we  may 
reconcile  the  decisions  of  the  supreme  court  of  Massachusetts  on 
this  interesting  issue.  It  has  been  expressly  laid  down  by  that 
court  that  where  the  defence  denies  the  existence  of  the  offence^ 
then,  if  the  jury,  on  the  whole  of  the  facts  on  both  sides,  doubts, 
the  doubt  is  to  be  given  to  the  prisoner.  Yet,  after  this  was  ac- 
cepted as  established  law,  Hubbard,  J.,  charged  the  jury,  on  a 
trial  for  homicide,  in  language  said  to  have  been  drawn  up  by 
Shaw,  C.  J.,  in  answer  to  the  question,  *^  Were  the  jury  instructed 
by  the  court  that  the  prisoner  was  to  prove  provocation,  or  mut- 
ual combat,  and  was  he  to  have  the  benefit  of  any  doubts  upon  the 
subject  ?  "  as  follows :  ^^  It  is  hardly  possible  to  give  a  direct  an- 
swer, affirmative  or  negative,  to  the  question  of  t^e  jury,  without 
some  explanation.  The  rule  of  law  is,  when  the  &ct  of  killing 
is  proved  to  have  been  committed  by  the  accused,  and  nothing 
further  is  shown,  the  presumption  of  law"  (of  fact?)  ^^is  that 
it  is  malicious,  and  an  act  of  murder.  It  follows,  therefore,  that 
in  such  cases  the  proof  of  matter  of  excuse  or  extenuation  lies  on 
the  accused,  and  this  may  appear  either  from  evidence  adduced 
by  the  prosecution,  or  evidence  offered  by  the  defendant.  But 
where  there  is  any  evidence  tending  to  show  excuse  or  extenua- 
tion, it  is  for  the  jury  to  draw  the  proper  inferences  of  fact  from 
the  whole  evidence,  and  decide  the/oc^  upon  which  the  excuse  or 
extenucttion  depends^  according  to  the  preponderance  of  evidence. 
Where  there  is  evidence  on  both  sides,  it  is  hardly  possible  to 
imagine  a  case  in  which  there  will  not  be  a  preponderance  of 

diBcredit  on  the  moit  natural  proof  of        ^  See  People  v.  Stonecifer,  6  Cal. 
innocence.  405  ;  People  v.  Arnold,  16  CaL  476. 
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proof  on  one  aide  or  tine  other*  Bat  if  the  case  or  the 
should  be  in  equilibrio,  the  presumption  of  innocence  will  tazn 
the  scale  in  favor  of  the  accused,  that  is,  in  a  case  like  the  pres- 
ent, in  favor  of  the  lesser  oSenee.  But  if  the  emdenoe^  in  ike 
opinion  of  the  jurpj  doee  not  leave  the  eaee  equ/My  halaneedf  then 
it  is  to  be  decided  according  to  it$  preponderance.^^  The  jury  re- 
turned a  yerdict  of  guilty  of  murder,  and  on  motion  for  a  new 
trial,  Shaw,  C.  J.,  in  1856,  delivered  the  opini<Mi  of  a  majority  of 
the  court,  sustaining  the  charge;  Wilde,  J.,  dissenting.^  No 
doubt  the  last  passage  in  italics,  if  taken  by  itself,  would  indi- 
cate that  malice  (».  e.  the  antitheos  of  hot  blood)  is  to  be  decided 
by  a  preponderance  of  testimony*  But  malice  is  not  a  fact,  in 
the  ordinary  sense  of  the  term,  but  an  inference  from  facts ;  the 
facte  from  which  hot  blood,  as  n^ativing  malice,  is  inferred,  are 
to  be  established  by  a  preponderance  of  testimony ;  and  so  it  is 
stated  in  the  passage  last  italicized,  which  must  be  taken  as  ex* 
plaining  the  passage  first  italicized.  But  after  such  facts  are  so 
established,  then,  if  there  is  a  reasonable  doubt  as  to  malice,  the 
defendant  must  be  acquitted  of  murder. 

§  655.  In  Webster's  case,  Shaw,  C.  J.,  said :  **  The  implication 
of  malice  arises  in  every  case  of  intentional  homicide ;  and  the 
fact  of  killing  being  first  proved,  all  the  circumstances  of  acci- 
dent, necessity,  or  infirmity  are  to  be  satisfactorily  established  by 
the  party  charged,  unless  they  arise  out  of  the  evidence  produced 
against  him  to  prove  the  homicide,  and  the  circumstances  attend- 
ing it.  If  there  are  in  fact  circumstances  of  justification,  excuse, 
or  palliation,  such  proof  will  naturally  indicate  them.  But  where 
the  fact  of  killing  is  proved  by  satisfactory  evidence,  and  there  are 
no  circumstancee  discloeed  tending  to  show  Jttstificatum  or  excuMe^ 
there  is  nothing  to  rebut  the  natural  presumption  of  malice,"  ' 
This  simply  states  that  an  unrebntted  presumption  of  malice  re- 
mains in  full  force.  It  does  not  touch  the  question  of  conflicting 
presumptions.  The  proposition  that  an  abstract  killing  implies 
abstract  malice  is,  as  will  be  hereafter  seen,  purely  specula- 
tive.' 

^  Com.  V.  York,  9  Mete.  93.    See  State  v.  ITAIlister,  11  Sbepley,  189  ; 

this  case  reported  and  reTiewed  in  2  State  o.  Upham,  88  Maine,  261 ;  Sat- 

Benn.  &  Heard's  Lead.  Cases,  504.  terwhite  o.  Sute,  28  Alab.  65. 

>  Com.  V.  Webster,  5  Cosh.  816.  •  Infra,  |  664,  669. 
See  Com.  v.  Haidiman,  9  Gray,  186 ; 
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§  656.  In  1865,  in  the  same  court,  in  a  case  where  the  deceased 
was  struck  down  in  a  fight  by  the  defendant,  both  being  at  the 
time  much  intoxicated,  and  where  the  defendant  a  few  minutes 
after  struck  the  deceased  on  the  head  when  he  was  down,  the  de- 
fendant's counsel  proceeded  to  argue  to  the  court  in  support  of 
the  dissenting  opinion  of  Wilde,  J.,  in  York's  case,  ^^  when  he 
was  interrupted  by  the  chief  justice,  who  remarked  that  the  de- 
cision of  York's  case  was,  that  when  the  killing  is  proved  to  have 
been  committed  by  the  defendant,  and  nothing  further  is  $houm^ 
the  presumption  of  law  is  that  it  was  malicious  and  an  act  of 
murder ;  and  that  this  was  inapplicable  to  the  present  case,  where 
the  circumstances  attending  the  homicide  were  fully  shown  by 
the  evidence."  And  on  this  point  the  chief  justice  instructed  the 
jury  as  follows :  *'  The  murder  charged  must  be  proved ;  the  bur- 
den of  proof  is  on  the  commonwealth  to  prove  the  case ;  all  the 
evidence,  on  both  sides,  which  the  jury  find  true,  is  to  be  taken 
into  consideration ;  and  if,  the  homicide  being  conceded,  no  ex- 
cuse or  justification  is  shown,  it  is  either  murder  or  manslaughter ; 
and  if  the  jury,  upon  all  the  circumstances,  are  satisfied  beyond 
a  reasonable  doubt  that  it  was  done  with  malice,  they  will  return 
a  verdict  of  murder ;  otherwise  they  will  find  the  defendant  guilty 
of  manslaughter."^  This  may  be  explained  by  the  distinction 
above  stated,  —  the /act  of  provocation  must  be  shown  by  a  pre- 
ponderance of  proof :  as  to  the  inference  of  malice,  a  reasonable 
doubt  must  acquit. 

§  657.  The  general  tendency  of  judicial  opinion  is  to  hold  the 
rule  above  expressed.^ 

§  658.  In  New  York,  in  1866,  it  was  declared  by  the  supreme 
court  that  where  the  fact  of  homicide  is  made  out,  and  the  de- 
fendant sets  up  justification,  the  burden  is  on  him  to  make  out 
this  defence  beyond  reasonable  doubt.'  But  in  1870  and  1878, 
this  was  expressly  overruled,  and  the  law  announced  to  be  that 
the  facts  of  provocation  and  of  necessity  must  be  established  by 
preponderance  of  testimony,  by  the  rules  that  obtain  in  civil  ac- 
tions.^   That  preponderance  in  such  cases  is  sufficient  to  decide, 

1  Com.  V.  Hawkins,  8  Gray,  468.  v.  .Conalty,  8  Oregon,  69;   State  v. 

See  also  Com.  r.  Heath,  11  Gray,  Patterson,  45  Yt  SOS. 

808.  *  Patterson  v.  People,  46  Barb.  626. 

>  Tweedy  v.  State,  5  Iowa  (Clarke),  «  People  v.  Schryver,  8  Hand  (42 

484  ;  State  v.  Knight,  48  Maine,  11 ;  N.  Y.),  1 ;  People  v.  Stokes,  58  N.  Y.' 

Sute  V.  Bertrand,  8  Oregon^  61 ;  State  164. 
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is  the  inference  to  be  drawn  from  recent  cases  in  North  Carolina  ^ 
and  lowa.^  In  Pennsylvania  and  Ohio,  such  is  also  the  law 
which  is  now  practicaUy  recognized.'  But  in  neither  of  these 
states  is  it  questioned  that  the  jury  is  to  acquit  of  murder  if  it 
has  reasonable  doubt  whether  the  defendant  acted  malicioualy, 
and  to  acquit  of  both  murder  and  manslaughter  if  there  be  rea- 
sonable doubt  whether  the  defendant  acted  voluntarily.^ 

§  659.  Necemty.  —  Are  reasonable  doubts  as  to  whether  tiie 
defendant  acted  voluntarily  (i.  e,  not  compelled  by  necessity) 
to  acquit?    This  depends  upon  the  distinction  stated  under  the 

^  State  9.   Willis,   68  N.  C.  26  ;  by   Christiancy,  J.,  Maker  v.  People, 

State    V.   Haywood,   Fhill.   (N.   C.)  10  Mich.  SI  2,  as  adopted  by  Fancker, 

876.  J.,  Stokes  v.  People,  N.  Y.  Sap.  Ct 

*  State  9.  Vincent,  24  Iowa,  570.  May,  1878:  <<To  give  the  homicide 

In  1871,  in  a  prosecution  for  murder,  the  legal  character  of  murder,  ail  the 

wherein  the  plea  of  self-defence  was  authorities  agree  that  it  must  have 

relied  upon,  the  court,  after  instruct-  been  perpetrated  with  malice  prepense 

ing  the  jury  that  if  they  found  that  or  aforethought:     This  malice  is  jost 

the  prisoner  killed  the  deceased  in  as  essential  an  ingredient  of  the  of- 

self-defence,  they  should  acquit,  fiir-  fence  as  the  act  which   causes  the 

ther  charged :  *'  If,  howeyer,  you  find  death.    Without  the  concurrence  of 

that  the  defendant  inflicted  die  blow  both  the  crime  cannot  exist ;  and,  as 

upon  the  deceased   that  caused  his  erery  man  is  presumed  to  be  innocent 

death,  then  the  burden  of  proof  is  of  the  offence  of  which  he  is  charged 

upon  the  defendant  to  show  that  he  till  he  is  prored  to  be  guilty,  thb 

did  it  in  self-defence."    It  was  held  presumption  must   apply  equally  to 

that  the  instruction  was  erroneous,  on  both  ingredients  of  the  offence,  —  to 

the  ground  that,  in  effect,  it  required  the  malice  as  well  as  to  the  killing, 

the  defendant  to  establish,  by  a  pre-  Hence,  though  the   principle  seems 

ponderance  of  evidence,  that  he  acted  to  have  been  sometimes  overlooked, 

in  self-defence,  and  excluded  him  finom  the  burden  of  proof  as  to  each  rests 

the  benefit  of  an  acquittal,  if,  under  equally  upon  the  prosecution,  though 

the  facts  shown,  there  existed  a  rea-  the  one  may  admit  and  require  more 

sonable  doubt  that  his  act  was  wilful,  proof    than   the    other, — malice    in 

State  V.  Porter,  84  Iowa,  181.    ^  The  most  cases  not  being  susceptible  of  di- 

rule  is  different  when  the  matter  of  rect  proof,  but  to  be  established  by 

defence  is  wholly  disconnected  from  inferences  more  or  less  strong,  to  be 

the  body  of  the  offence."    Day,  J.,  drawn  from  the   facts   and   circum- 

84  Iowa,  181,  citing  Tweedy  v.  The  stances  connected  wiUi  the   killing, 

State,  5  Iowa,  484,  and  cases  cited ;  and  which  indicate  the  disposition  or 

The  State  v.  Morphy,  3S  Ibid.  270 ;  state   of   mind   with    which   it  was 

The  State  r.  Felter,  82  Ibid.  49..  ^  done." 

s  Com.  t;.  Drum,  58  Penn.  St  B.  9 ;  In  the  court  of  appeals,  in  June, 

O'Mara  v.  Com.  75  Penn.  St  424;  1878,  in  the  same  case.  Judge  Rapallo, 

Silvus  0.  State,  22  Ohio  St  90.  adopted  the  same  view.    See  Stokes 

^  The  view  of  the  text  is  sustained  v.  People,  58  N.  Y.  164. 
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CHAP.  XX.]  WHEN  THERE  ABE  SEVERAL  DEGREES.  [§  668. 

last  head,  and  is  to  be  solved  by  the  authorities  there  cited.  The 
fact  of  compulsion  (e.  g*  by  superior  attack  making  self-defence 
necessary,  or  by  command  of  law)  must  be  proved  by  a  pre- 
ponderance of  evidence.  That  the  defendant  acted  voluntarily, 
or  wilfully,  to  use  the  formal  term,  must  be  inferred  from  the 
whole  case,  beyond  reasonable  doubt. 

§  660.  Premmptian  of  innocence  as  appliaxtory  to  offences  em- 
hracing  two  or  more  degrees.  —  Here  meets  us  a  subordinate  re- 
finement. When,  on  a  prosecution  for  an  offence  embracing  two 
or  more  degrees,  if  there  is  reasonable  doubt  as  to  which  of  the 
two  d^rees  the  offence  reaches,  it  is  the  duty  of  the  jury  to  ac- 
quit of  the  higher  degree  and  convict  of  the  lower.^ 

§  661.  In  Tennessee,  in  a  leading  case,  the  question  was 
brought  up  by  a  decision  of  an  inferior  court  that,  when  the 
fact  of  homicide  was  made  out,  and  evidence  produced  in  mit- 
igation led  the  jury  to  doubt  whether  the  offence  was  murder  or 
manslaughter,  they  were*  bound  to  find  murder.  The  judgment 
was  reversed,  the  supreme  court  holding,  —  ^^  The  judge  should 
have  told  the  jury,  that  if,  upon  the  whole  circumstances  of  the ' 
case,  they  were  satisfied  of  his  (the  prisoner's)  guilt,  they  ought 
to  find  him  guilty ;  but  if  their  minds,  taking  all  the  evidence 
together,  could  not  come  to  any  satisfactory  conclusion,  as  to 
whether  the  act  amounted  to  murder  or  manslaughter,  they 
ought  to  find  him  guilty  of  manslaughter  only."^ 

§  662.  The  same  rule  applies  where  there  is  a  reasonable  doubt 
as  to  the  specific  intention  to  take  life.  In  such  case,  there  must 
be  an  acquittal  of  murder  in  the  first  degree ;  though,  if  a  ma- 
licious homicide  be  proved,  a  conviction  of  murder  in  the  second 
degree  would  on  the  evidence  be  sustained.^ 

§  668.  In  Ohio,  Judge  Wright  went  so  far  as  to  say  that 
where,  as  in  cases  of  homicide,  the  l^islature  had  created  de- 
grees of  guilt,  the  doctrine  of  doubts  did  not  apply  to  any  but 
the  higher  grades.^    It  cannot  be  doubted,  however,  that,  in 

1  Mitchell  V.  State,  5  Yerger,  840;  Witt  r.   State,  6  Cold.  (Tenn.)  6; 

Davis  9.  State,  10  Georgia,  101;  State  Staup  v.  Com.  74    Penn.  St.  45S ; 

V.  Turner,  Wright,  29 ;  State  o.  Lali-  O'Mara  v.  Com.  75  Penn.  St.  424. 
jet  J  4  Minne.  968;  Hamby  v.  State,        *  State  v.  Coffee,  8  Yerger,  2S8; 

26  Tex.  528;  Com.  v.  Hill,  2  Gratt.  Dove  v.  State,  8  Heisk.  848. 
594;  People  r.  Milgate,  5  Cal.  127;        <  See  snpra,  J  H  194. 
Com.  V,  Drum,  58  Penn.  St.  R.  9  ;        «  Stote  v.  Turner,  Wright,  29. 
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making  such  a  distinction,  the  learned  judge  was  in  error. 
Doubts  as  to  a  defendant's  guilt  are  to  weigh  in  his  favor,  be- 
cause the  law  presumes'  him  innocent  until  he  is  shown  to  be 
guilty  ;  and  if  such  a  presumption  exists  at  all,  it  exists  in  every 
case  alike.^  The  question,  in  fact,  stands  simply  as  follows :  If, 
on  an  indictment  for  an  offence  containing  several  grades,  ihe 
jury  have  reasonable  doubts  as  to  the  higher  grade,  they  must 
acquit  of  the  higher  grade ;  and  so  if  they  have  reasonable  doubts 
as  to  the  lower  grade,  they  must  acquit  of  the  lower  grade. 
They  can  convict  of  no  grade  whateyer,  if  they  have  reasonable 
doubt  as  to  the  defendant's  guilt  of  sudi  grade. 

§  664.  No  doubt  it  is  sometimes  said  that  from  an  abstraefc 
killing  with  a  deadly  weapon,  only  murder  in  the  second  degree 
can  be  inferred.    But  in  truth,  as  is  elsewhere  shown,  no  sach 
case  as  that  of  '^  A.  killing  B.  with  a  deadly  weapon,"  viewing 
it  simply  in  this  meagre  outline,  ever  arose,  or  can  arise,  in  a 
court  of  justice.^    In  the  first  place,  we  at  least  know  what  kind 
of  weapon  it  was  that  was  used.    Was  it  poison  ?    Undoubtedly 
if  poisoning  be  malicious,  we  cannot  withdraw  the  case  from  the 
category  of  murder  in  the  first  degree.    But  are  not  poisonous 
drugs  frequently  administered  without  maUcious  intent  ?     Are 
not  most  medicines  more  or  less  poisonous  ?    Hence  if  we  say, 
*'  Whoever  deliberately  administers  poison  acts  maliciously,"  we 
state  an  untruth.    If  we  say,  '^  Whoever  maliciously  administers 
poison  acts  maliciously,"   this  is  a  petitio  prineiptu     But  in 
practical  jurisprudence  we  are  presented  with  no  such  alterna- 
tive.   We  generally  know  what  kind  of  poison  is  administered. 
We  almost  always  know  whether  it  was  admimstered  openly  or 
stealthily ;  and  there  is  no  case  that  comes  up  for  tcial  in  whidi 
there  is  not  a  group  of  other  circumstances  each  adding  a  new 
qualifying  power  to  the  reasoning  by  which  the  case  is  to  be 
ruled.    So  it  is  with  aU  other  modes  of  killing ;  and  hence  we 
must  conclude  that  the  question  whether  an  abstract  killing  with 
a  deadly  weapon  is  murder  in  the  first  or  murder  in  the  second 
degree  is  one  which  does  not  belong  to  practical  jurispmd^ice, 
and  the  presentation  of  which  to  a  jury  can  only  mislead.    No 
case  can  arise  in  which  there  is  not  some  distinctive  incident 
capable  of  either  strengthening  or  weakening  the  proof  of  ma- 
^  Wasden  v.  State,  IS  Geo.  264.  >  See  infra,  f  669. 
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licious  intent.  When  facts  exist  which  &re  consistent  only  with 
the  hypothesis  of  murder  in  the  first  degree,  then  murder  in  the 
first  d^ree  is  to  be  inferred.  When  fects  exist  which  are  con- 
sistent only  with  the  hypothesis  of  murder  in  the  second  degree, 
then  murder  in  the  second  degree  is  to  be  inferred.  One  point 
of  law,  however,  may  be  detached  from  the  inferences  of  proba- 
ble reasoning,  and  that  is  that  when  there  are  daubte  as  to  whether 
a  case  falle  urithin  a  higher  or  a  lotaer  grade^  the  jury^  as  a 
matter  of  law^  are  to  ineline  to  the  merciful  eide^  and  find  for  the 
lower  grade.  This  is  probably  all  that  was  meant  to  be  enunci- 
ated by  the  cases  just  cited.^ 

IV.  PRESmfPnOK  OF  SANTTT. 

§  665.  By  the  compion  law,  every  man  is  presumed  to  be  sane 
until  the  contrary  be  proved ;  and  the  better  opinion  is,  that  when 
insanity  is  set  up  by  the  defendant,  it  must  be  proved  as  a  sub- 
stantive fact  by  the  party  alleging  it,  on  whom  lies  the  burden  of 
proof.* 

Three  distinct  theories  have  been  propounded  as  to  the  degree 
of  evidence  requisite  to  justify  a  conviction  on  the  issue  of  in- 
sanity. 

§  666.  The  first  is,  that  insanity,  as  a  defence  of  confession 
and  avoidance,  must  be  proved  beyond  reasonable  doubt;  and 
that,  unless  this  be  done,  the  jury,  the  case  of  the  'prosecution 
being  otherwise  proved,  are  to  convict.  This  is  expressed  by 
Homblower,  C.  J.,  as  follows :  '*  The  proof  of  insanity  at  the 
time  of  committing  the  act  ought  to  be  as  dear  and  satisfactory, 
in  order  to  acquit  him  on  the  ground  of  insanity,  as  the  proof  of 

1  Floyd  0.  State,  S  Heisk.  842.    To  >  B.  v.  Stokes,  3  C.  &  K.  18S;  B.  v. 

this  effect  see  tiso  Mitchell  v.  Sute,  6  Taylor,  4  Cox  C.  C.  165 ;  U.  S.  v. 

Terg.  840;  Davis  v.  State,  10  Ga.  101 ;  Lawrence,  4  Cranch  C.  C.  614 ;  Atty. 

People  p.  Milgate,  5  Cal.  127;  Mo-  Gen.  o.  Fanither,  8  Brown  C.  C.  441 ; 

Daniel  r.  State,  6  S.  &  M.  401;  State  U.  S.  o.  McGlue,  1  Curtis,  1 ;  State  v. 

p.  Hildreth,  8  Lred.  429 ;  Pierson  o.  Spencer,  1   Zabriskie,  202 ;  State  v. 

Bute,  12  Ala.  149 ;  State  v.  Holme,  Brandon,  8  Jones  N.  C.  468 ;  State  v. 

64  Mo.  168.    The  same  role  is  taken  Starke,  1    Strobhart,  479 ;  State  v. 

in  respect  to  murder  and  manslaugh-  Brinyea,  6  Ala.  244 ;  People  v.  Myers, 

ter.    If  the  case  is  one  of  the  two,  20  CaL  618 ;  BosweU  v.  Com.  20  Grat- 

and  doubts  exist  as  to  the  murder,  the  tan,  860;  Com.  v.  Eddy,  7  Gray,  688  ; 

Uw  presumes  in  favor  of  the  milder  Loeffner  o.  State,  10  Ohio,  699 ;  B.  v. 

grade.    Com.  v.  York,  9  Mete  98.  Layton,  4  Cox  C.  C.  149. 
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committing  the  act  ought  to  be  to  find  a  sane  man  guilty."  ^ 
Such  is  the  English  rule.^ 

The  second  is,  that  (at  least  to  find  an  afBrmatiye  Ter- 
diet  of  lunacy)  the  jury  are  to  be  goyemed  by  the  prepcnder- 
once  of  evidence;  and  are  not  to  require  insanity  to  be  made 
out  beyond  reasonable  doubt.'  This  view  has  been  expressed  in 
Maine  ;^  in  Massachusetts  ;^  in  New  York  ;^  in  Ohio  ;7  in  North 

^  State  9.  Spencer,  1  Zabriskie,  202;  learning  and  their  arguments  entitle  it 

See,  as  countenancing  this  yiew,  Clail:  to.     See  People  v.  SduTrer,  42  N. 

V.  State,  12  Ohio,  495;  Bonfante  o.  Y.  1. 

State,  2  Minn.  128.  ^  It  is  not  necessary  for  ns  to  con- 

*  1  W.  &  St.  Med.  J.  §  225,  226 ;  sider  the  question  in  this  case ;  but 
McNaghten's  case,  10  C.  &  F.  200;  we  prefer  to  leaye  it  precisely  where 
R.  V.  Stokes,  8  C.  &  K.  188 ;  R.  v.  Tay-  the  cases  cited  leave  it,  an  open  qnee- 
lor,  8  Cox  C.  C.  155 ;  R.  v,  Lajton,  4  tion,  so  far  as  judicial  authority  in  this 
Cox  C.  C.  149.  state  is  concerned." 

*  See  Com.  v.  Eddy,  7  Gray,  583 ;  Mr.  H.  L.  Clinton,  in  his  aigument 
Com.  r.  Rogers,  7  Mete.  500;  Loeffner  before  the  Senate  Judiciary  Committee 
V.  State,  10  Ohio,  599.  of  New  York,  on  April  15, 1873,  says : 

^  State  V.  Lawrence,  57  Me.  574  *<  A  great  deal  of  confusion  has  been 

(1870).  created  with  respect  to  the  degree  of 

*  Com.  V,  Eddy,  7  Gray,  188  ;  Com.  proof  necessary  to  establish  the  de- 
9.  Rogers,  7  Mete.  500;  Com.  v.  Heath,  fence  of  insanity  in  criminal  cases,  by 
11  Gray,  303.  See,  howerer,  Com.  v.  reason  of  the  language  used  by  Judge 
Pomeroy,  in  Appendix,  where  the  older  Brown  in  the  case  of  McCann.  I 
doctrine  is  much  and  justly  modified,  think  that  case  has  been  greatly  mia- 

^  Ferris  v.  People,  35  N.  Y.  125;  understood,  and  that  a  construction 

Walter  v.  People,  32  N.  Y.  147.    In  has  been  put  upon  it  neyer  intended 

Flanagan  v.  People,  52  N.  Y.  467  by  the  court  of  appeals.    I  propose  to 

(187^),  Andrews  J.,  giving  the  opin-  show  precisely  what  was  decided  in 

ion  of  the  court  of  appeals,  said: —  that  case. 

<<In  People  v.  McCann  (16  N.  Y.        <<In  the  case   of  ihe    People  9. 

58)  it  was  held  that  it  was  error  to  McCann,   16  N.  Y.  58,  the  judge, 

charge  the  jury  in  a  criminal  case  on  the  trial  at  oyer  and  terminer, 

that  the  insanity  of  the  prisoner  must  charged  the  jury  that,  '  as  sanity  b 

be  prored  beyond  a  reasonable  doubt  the  normal  state,  there  is  no  presump- 

to  entitle  him  to  an  acquittal.    Ihis  tion  of  insanity,  and  the  defence  must 

was  the  extent  of  the  decision.    The  be  proved  beyond  a  reasonable  doubt.' 

question  was  not  in  the  case,  whether  It  was  held  that  this  portion  of  the 

the  prisoner  would  be  entitled  to  the  charge  was  erroneous,  and  a  new  trial 

benefit  of  a  doubt  upon  the  evidence  was  therefore  granted.    Two  opinions 

introduced  by  him  to  establish  the  were  delivered,  one  by  Judge  Bowen 

defence.    What  is  said  by  the  learned  and  another  by  Judge  Brown, 
judges  upon  that  subject  is  entitled        **  Judge  Bowen  rests  his  opinion  on 

to  such  weight  as  their  character  and  the  ground  that  the  defence  of  insanity 

f  Loeffner  o.  State,  10  Ohio,  599. 
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Carolina ;  ^  in  Mifisouri,  it  being  there  now  held,  that  ^^  prepon- 
derance," but  not  **  dear  preponderance,"  is  required ;  *  in  Cali- 
fornia ;  ^  in  Iowa ;  ^  in  Arkansas ;  ^  and  in  Pennsylvania.^ 

in  criminal  cases  must  be  proyed  the  the  presumption  of  innocence,  which 
same  as  in  civil  cases ;  that  is,  that  always  exists  in  favor  of  every  indi- 
the  preponderance  of  evidence  must  vidual  charged  with  the  commission 
be  in  its  favor.  The  party  having  the  of  a  crime.  It  is  also  a  rule,  well  es- 
affirmative,  in  all  civil  cases,  must  tablished  by  authority,  that  where  in 
prove  it  by  a  preponderance  of  evi-  a  criminal  case  insanity  is  s^t  up  as  a 
dence.  If  the  evidence  be  equalfy  defence,  the  burden  of  proving  the  de- 
balanced,  there  being  no  preponder-  fence  is  with  the  defendant,  as  the 
ance  on  the  one  side  or  the  other,  the  law  presumes  every  man  to  be  sane, 
decision  should  be  against  the  party  But  I  apprehend  that  the  same  evi- 
having  the  affirmative.  dence  will  establish  the  defence  which 

*'  That  Judge  Bowen  based  his  de-  would  prove  insanity  in  a  civil  case, 

cision  in  the  McCann  cfCse  upon  the  The  rule  requiring  the  evidence  to 

ground  that,  although  it  was  not  nee-  satisfy  the  jury  beyond  a  reasonable 

essary  for  the   defendant    to    prove  doubt  is  one  in  favor  of  the  individual 

insanity  in  a  criminal  case   *  beyond  on  trial  charged  with  crime,  and  is  ap- 

a  reasonable  doubt,'  yet,  that  it  was  plicable  only  to  the  general  conclusion, 

necessary  for  him  to  establish  it  by  a  from  the  whole  evidence,  of  guilty  or 

preponderance  of  evidence,  as  in  civil  not  guilty.' 

cases,  is  clear,  as  will  appear  by  the  <*  Although  Judge  Brown  arrives  at 

following  extract  from  his  opinion,  the  same  conclusion  as  Judge  Bowen, 

page  62  :  —  that  the  charge  of  the  court  below  was 

**  <  It  is  a  general  rule,  applicable  to  eironeous,  he  expresses  an   opinion 

all  criminal  trials,  that  to  warrant  a  entirely  different  from  Judge  Bowen 

conviction  the  evidence  should  satisfy  in  respect  to  the  proof  necessary  to 

the  jury  of  the  defendant's  guilt  be-  establish  insanity  in  criminal  cases, 

yond  a  reasonable  doubt ;  and  it  has  At  page  65  Judge  Brown  says  :   '  It 

been  held  that  there  is  a  distinction  certainly  is  true  that  sanity  is  the  nor- 

in  this  respect  between  civil  and  crim-  mal  condition  of  the  human  mind,  and 

inal  cases.    The  rule  is  based  upon  in  dealing  with  acts,  criminal  or  other- 


^  State  0.  Starling,  6  Jones  N.  C.  accused  was  insane  at  the  time  the 

866;  State  v.  Brandon,  8  Jones  N.  C.  act  was  committed,  should  be  deemed 

468.  Bofficient"  Vories,  J.,  State  o.  Smith, 

*  State  «.  Hundley,  46    Mo.  414  68  Mo.  270,  citing  State  v.  Hundley, 

(1870),  somewhat  qualifying  State  o.  46  Mo.  414;  State  v.  Klingler,  48  Mo. 

Klingler,  48  Mo.  127.    But  in  State  127;  State  v.  McCoy,  84  Mo.  531. 

V.  Smith,  58  Mo.  267,  the  tendency  of  *  People  v.  Coffman,  24  Cal.  280. 

the  argument  of  the  court  is  to  re-  ^  State  v.  Felter,  82  Iowa,  50. 

quire  sanity  to  be  proved  beyond  rea-  *  McKenxie  r.  State,  26  Ark.  884. 

sonable  doubt.    '<  Insanity  is  a  simple  *  Lynch  v.  Com.,  cited  in  Com.  v. 

question  of  fact,  to  be  proved  like  any  Ortwein,  Sup.  Ct  Penn.  Jan.  1875, 

other  fact,  and  any  evidence,  which  reported  in  Western  L.  J.  March, 

reasonably  satisfies  the  jury  that  the  1875. 
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$  667.  A  third  view  is,  that  in  such  an  issue  the  pro9ecmium 
must  prove  $anii$f  beyond  reasonable  doubt.    Thus,  in  a  case  in 


wise,  there  can  be  no  preanniption  of  time  of  the  homicide.    Jadge  Brown, 

insanity.'    At  page  68  Judge  Brown  in  his  opinion,  page  68,  Uja  liicw 

says :  —  apon  the  definition  of  murder  as  giTea 

«<  ( The  law  presumes  malice  finom  bjSir  Edward  Coke.  8  Inst.  47:  — 
the  mere  act  of  killing,  because  the  '' '  When  a  person  of  ^  sound  mem- 
natural  and  probable  consequences  of  ory "  and  discrimination  nnlawfblly 
any  deliberate  act  are  presumed  to  killeth  any  reasonable  creature  ia 
have  been  intended  by  the  author,  being,  and  under  the  king's  peace. 
But  if  the  proof  leaves  it  in  doubt  with  malice  aforethought,  express  or 
whether  the  act  was  intentional  or  implied.' 

accidental,  if  the  scales  are  so  evenly  «  Judge  Brown  proceeds  to  argue  in 

balanced  that  the  jury  cannot  safely  his  opinion,  that  it  is  necessary  for  the 

determine  the  question,  shall  not  the  prosecution  to  prove  all  '  the  coostil- 

prisoner  have  the  benefit  of  the  doubt?  uents  of  the  crime,'  and  among  them. 

And  if  he  is  entitled  to  the  benefit  that  the  prisoner  was  *  of  sound  mem- 

of  the  doubt  in  regard  to  the  mali-  ory  and  discrimination.' 

clous  intent,  shall  he  not  be  entitled  ^  That  such  is  not  the  law  has  been 

to  the  same  benefit  upon  the  ques-  distinctly  and  emphatically  held  by  the 

tion  of  his  sanity,  his  understanding  ?  court  of  appeals  in  the  subsequent 

For  if  he  was  without  reason  and  un-  cases.   In  Walter  v.  The  People,  82 

derstanding  at  the  time,  the  act  was  N.  Y.  141,  Wright,  J.,  in  delivering 

not  his,  and  he  is  no  more  responsible  the  opinion  of  the  court,  page  164, 

for  it  than  he  would  be  for  the  act  of  says :  — 

another  man.*  ** '  The  prisoner's  counsel  requested 

^  Judge  Brown  means  to  say  that  if  the  judge  to  charge,  as  a  proposition 
the  scales  are  evenly  poised  as  to  san-  of  law,  that  in  a  case  where  the  de- 
ity or  insanity,  then  a  reasonable  doubt  fence  consists  in  the  insanity  of  die 
is  created,  and  the  jury  should  find  in  prisoner,  it  becomes  incumbent  upon 
favor  of  insanity.  All  that  the  court  the  prosecution  to  prove  him  sane, 
of  appeals  did  or  could  decide  was,  ....  As  an  abstract  legal  proposition 
that  the  judge  at  the  trial  was  wrong  it  was  manifestly  unsound.  Sanity  is 
in  charging  that  insanity  must  be  presumed  to  be  the  normal  state  of 
proved  beyond  a  reasonable  doubt,  the  human  mind,  and  it  is  never  in- 
According  to  this  charge,  it  would  cnmbent  upon  the  prosecution  te  give 
not  be  sufficient  to  prove  insanity  by  affirmative  evidence  that  such  state 
a  preponderance  of  evidence.  Had  exists  in  a  particular  case.' 
the  judge  below  charged  the  jury  that  "  In  the  ease  oi  Ferris  v.  The  Peo- 
in  order  to  establish  the  defence  ol  pie,  85  N.  Y.  125,  Davies,  C.  J.,  in 
insanity,  the  evidence  must  prepon-  delivering  the  opinion  of  the  court  at 
derate  in  its  favor,  he  would  have  page  129,  quotes  with  approbation 
charged  the  law  as  it  always  existed,  the  extract  above  cited  from  Judge 

^J£  the  language  of  Judge  Brown  Wright's  opinion, 
wero  correct,  it  would  be  necessary  in  «  The  whole  difficulty  in  the  He- 
all  cases  of  murder  for  the  proseou-  Cann  case  arose  from  the  fact,  that 
tion  to  prove  that»  beyond  a  reasonable  the  judge  at  oyer  and  terminer  failed 
doubt,  the  prisoner  was  sane  at  the  to  lay  down  conectly  the  rule  of  evi- 
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Midiigan,  in  1869,  while  it  was  admitted  that  sanity  was  the  nor- 
mal condition  of  the  mind,  and  that  the  prosecution  mi^t  rest 

dence.    He  rfioald  lisfe  daxged  the  belief  q£  the  £Mt,  to  be  tbe  exclu- 

jmy  npon  the  Bubject  of  insanity  as    tion  of  all  reasonable  doabt 

follows :  —  For  it  is  not  enough  that  the  evidence 

**  1.  That'  the  law  presumes  sanity  goes  to  show  his  goilt ;  it  must  be  in- 
and  not  insanity.  2.  That  the  party  consistent  with  the  reasonable  suppo- 
who  interposes  insanity  as  a  defence  sition  of  his  innocence/ 
must  prove  it  8.  That  the  party  set-  «<  This  is  the  doctrine  liud  down  by 
ting  up  this  defence  has  the  affirma-  Judge  Bowen  in  the  McCann  case.  As 
tiye,  and  must  prove  it  by  a  prepon-  this  has  always  been  the  law,  and  as 
derance  of  evidence.  The  doctrine  no  judge  as  a  member  f^  a  court  sit- 
as  to  a  reasonable  doubt  had  nothing  ting  in  banc  in  any  reported  case  ever 
to  do  with  proving  insanity.  Judge  expressed  any  contrary  doctrine,  it  is 
Bowen,  in  McCann's  case,  18  N.  Y.  to  be  presumed  that  the  court  of  ap- 
68|  correctly  said :  —  peals  in  the  McCann  case  did  not  over- 

^*  The  rule  requiting  the  evidenoe  rule  the  elementary  principle  above 

to  satisfy  the  jury  beyond  a  reasonable  cited  from  Greenleaf.    All  that  Judge 

doubt  is  one  in  favor  of  the  individual  Brown  said,  to  the  effect  thai  if  any 

on  trial  charged  with  crime,  and  is  ap-  reasonable  doubt  exists  as  to  whether 

pUcable  only  to  the  general  conolusioii,  insanity  is  proved  in  a  criminal  case, 

from  the  whole  evidence  of  guilty  or  the  jury  diould  give  the  doubt  in 

not  guilty.'  favor  of  the  prisoner,  was  obiter.    Ko 

**  The  distinction  between  the  prod  such  pmnt  was  before  the  court 
necessary,  in  civil  and  criminal  cases,  **  The  views  I  have  expressed  in  re- 
is  well  stated  in  S  GreenleaTs  £v.  gard  to  what  was  decided  in  the  case 
§  29 :  —  of  the  People  v,  McCann,  are  fully 

<'  <  A  distinction  is  to   be   noted  sustained  by  a  recent  decision  of  the 

between  civil  and  criminal  cases,  in  court  of  appeals.    In  the  case  of  the 

respect  to  the  degree  or  qiflmtity  of  People  v.  Bchryver,  42  N.  Y.  1,  it  was 

evidenoe  necessary  to  justify  the  jury  held  that  in  a  case  of  homicide  it  was 

in  finding  their  verdict  for  the  govern-  sufficient  for  the  prosecution  to  prove 

ment    In  civil  cases,  their  doty  is  to  that  the  deceased  was  killed  by  the 

weigh  the  evidence  carefully,  and  to  prisoner.    The  court  distinc^y  held, 

find  for  the  party  in  whose  favor  the  that  where  the  prosecution  had  proved 

evidence  preponderates,  although  it  be  this,  tbe  earpu$  Mieti  was  established ; 

not  free  from  reasonable  doubt.    But  a  case  was  made  out  against  the  pris- 

in  criminal  trials  the  party  accused  is  oner,  who,  if  he  had  any  defence,  «— 

entitled  to  the  benefit  of  the  legal  pre-  fbr  example,  justification,  self-defence, 

sumption  in  favor  of  innocence,  which  —  he  must  prove  it  by  affirmative  tes- 

in  doubtful  cases  is  always  sufficient  timony.    The  court*  below  in  this  case 

to  turn  the  scale  in  his  ^vor.    It  is  fell  into  the  same  enror  in  charging 

therefore  a  rule  of  criminal  law,  that  the  jury  as  in  the  People  r.  McCann, 

the  guilt  of  the  accused  must  be  fully  that  the  prisoner  must  prove  his  af- 

proved.    Neither  a  mere  preponder^  firmative  defence  '  beyond  a  reasona- 

ance  of  evidence,  nor  any  weight  of  ble  doubt'   The  court  of  appeals  held 

preponderant  evidence  is  sufficient  for  that  this  was  error.    They  placed  their 

the  purpose,  unless  it  generate  full  decision  upon  the  distinct  ground,  that 
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upon  the  presumption  that  the  accused  was  sane  when  he  com- 
mitted  the  act,  until  it  is  overcome  by  the  opposite  case,  it  was 
nevertheless  determined,  that,  when  any  evidence  which  tends  to 
overthrow  that  presumption  is  given,  the  jury  are  to  examine, 
weigh,  and  pass  upon  it,  with  the  understanding  that,  although 
the  initiative  in  presenting  the  evidence  is  taken  by  the  defence, 
the  burden  of  proof  upon  this  part  of  the  case,  as  well  as  upon 
the  other,  is  upon  the  prosecution  to  establish  the  conditions  of 
the  guilt.^ 

Similar  views  have  been  maintained  by  other  American  courts; 
and  it  has  been  not  infrequently  ruled,  that  where  there  is  reason- 
able doubt  as  to  sanity,  the  jury  must  acquit.^ 

in  a  criminal  case  a  defendant  must  as  the  settled  law,  the  question  will 
prove  any  affirmative  defence,  such  as  need  further  consideration,  ma  it  does 
self-defence  or  insanity,  by  a  prepon-  not  seem  to  be  supported  by  the  cur- 
derance  of  testimony.  Earle,  Ch.  J.,  rent  of  authoriUes.' 
in  deliyering  the  opinion  of  the  court  "  Thus  it  will  be  perceived  that 
(p.  8),  refers  to  the  case  of  McCann,  whenever  insanity  is  interposed,  it 
as  follows :  —  must  be  proven  ;  that  it  is  not  anfli- 
" '  In  the  case  of  the  People  o.  Mc-  cient  to  get  up  a  doubt  upon  the 
Cann,  16  N.  Y.  58,  the  presiding  jus-  subject,  but  it  must  be  established  by 
tice  at  the  trial  charged  the  jury  that  a  preponderance  of  evidence ;  other- 
the  prisoner  was  bound  to  prove  his  wise  the  testimony  goes  for  nothing.'' 
defence  of  insanity  **  beyond  a  reason-  ^  People  v.  Garbutt,  17  Mich.  9. 
able  doubt."  Whether  this  charge  was  *  State  v.  Bartlett,  48  K.  H.  224 ; 
correct  or  not  was  the  only  question  Hopps  v.  People,  31  HI.  885,  quailing 
for  the  consideration  of  the  court  of  Fisher  v.  People,  28  HI.  288;  Chase  o. 
appeals,  and  it  was  held  to  be  incor-  People,  40  111.  224 ;  Ogletree  v.  State, 
rect,  and  the  judgment  was  reversed.  28  Ala.  N.  S.  701 ;  State  v.  Crawford, 
Two  opinions  were  written:  Judge  11  Kans.  82;  Dove  v.  State,  8  Heisk. 
Bowen  held  that  it  was  enot^h  for  848,  cited  infra;  Smith  o.  Com.  1 
the  prisoner  to  establish  this  d^ence,  Duvall  (Ky.),  224,  though  in  a  snbse- 
as  insanity  would  be  proved  in  a  civil  quent  case  this  was  qualified  by  say- 
case,  by  a  preponderance  of  evidence;  ing  that  a  mere  doubt  was  not  enough; 
Judge  Brown  held,  that  whOe  the  law  the  doubt  must  be  truly  reasonable, 
presumed  every  man  to  be  sane,  when  Kriel  v.  Com.  5  Bush,  862.  See  also 
the  prisoner  introduced  evidence  to  Polk  v.  State,  19  Ind.  170;  State  v, 
show  his  insanity,  the  burden  dev<^ved  Marler,  2  Ala.  48;  People  v,  McCann, 
upon  the  People  to  prove  his  sanity,  16  N.  T.  58.  (The  meaning  of  the  lat- 
like  any  other  material  fact  in  the  case,  ter  case  is  examined  in  Mr.  H.  L.  Clin- 
beyond  a  reasonable  doubt.  It  does  ton's  argument  in  the  N.  Y.  Senate, 
not  appear  that  the  court  concurred  in  April  15,  1878,  as  quoted  sapra.) 
this  view.  It  was  sufficient  for  the  Bradley  v.  State,  81  Ind.  492;  Stevens 
court  to  hold  that  the  charge  was  too  v.  State,  81  Ind.  485 ;  State  «•  Jones, 
unfavorable  to  the  prisoner.  Before  50  N.  H.  870;  and  see  a  learned  note 
Judge  Brown's  opinion  shall  be  taken  in  Am.  Law  Reg.  for  Jan.  1875,  p.  25. 
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§  668.  The  conflict  which  has  been  just  noticed  has  arisen  from 
the  habit  of  viewing  the  plea  of  insanity  as  an  ordinary  defence 
of  the  nature  of  confession  and  ayoidance.     Such,  however,  is 
not  the  case.    It  is  rather  in  the  nature  of  a  plea  to  the  juris- 
diction, or  a  motion  to  change  the  venue.     The  defendant, 
through  his  counsel  and  friends,  comes  in  and  says  that  he  is 
not  amenable  to  penal  jurisdiction.    He  is  not  a  moral  agent ; 
he  is  insane  ;  he  is  not  the  object  of  penal  discipline.    Such  a 
plea,  as  is  elsewhere  argued,^  may  be  regarded,  when  it  is  set 
up  for  the  purpose  of  showing  entire  unamenability  to  penal 
process,  as  a  purely  extrinsic  application,  to  be  made  out  by  a 
preponderance  of  proof.     Otherwise  the  law  approaches  those 
charged  with  crime  as  a  wolf  in  sheep's  clothing.     To  hold  that 
a  reasonable  doubt  as  to  a  defendant's  sanity  should  require  his 
permanent  imprisonment  as  a  dangerous  lunatic,  would  be  to 
tur^*ft  maxim,  apparently  benignant,  into  an  instrument  of  gross 
oppression.     A  man  is  tried  for  an  assault.     The  jury  have  a 
reasonable  doubt  of  his  sanity,  and  find  him,  under  the  statutes, 
a  dangerous  lunatic ;  and  this  is  a  necessary  consequence  of  the 
doctrine  here  criticised.    Yet  from  such  a  consequence  we  re- 
volt.   To  extinguish  a  man's  civil  existence,  —  to  place  him 
under  close  confinement  for  life,  —  to  deprive  him  of  the  con^ 
trol  of  his  estate,  and  of  access  to  his  family,  something  more 
than  reasonable  doubt  should  be  required.    For  so  total  an  ex- 
tinction, not  only  of  liberty  but  of  civil  and  social  capacity,  we 
should  at  least  exact  a  preponderance  of  proof.     The  difficulty 
is  attributable  to  the  fact  that  most  cases  in  which  insanity 
comes  up  as  a  defence  are  those  of  murder ;  and  to  be  decreed 
to  be  eivUiter  mortuus^  and  to  be  imprisoned  as  a  dangerous  lu- 
natic, is  better  than  to  be  hung.    But  the  principle  we  are  here 
discussing  applies  to  all  criminal  prosecutions ;  and  if  a  reason- 
able doubt  as  to  sanity  requires  a  verdict  of  dangerous  lunacy, 
under  the  statutes,  in  a  homicide  case,  it  requires  such  a  verdict 
in  a  case  of  assault.    If  in  the  former  case  the  court  must  in- 
struct the  jury  to  give  a  verdict  of  dangerous  lunacy  if  they 
have  a  reasonable  doubt,  the  same  instruction  must  be  given  in 
the  latter  case. 

'  But  supposing  insanity  is  set  up,  not  for  the  purpose  of  trans- 
ferring the  defendant  to  the  category  of  non-responsible  agents, 

^  See  Whart  Cr.  Law,  7th  ed.  §  64. 
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but  for  the  purpose  of  meeting  the  allegation  of  malice  in  liie 
indictment,  does  the  same  rule  apply?    Supposing,    in    odier 
words,  the  defence  is,  —  *^  We  do  not  say  that  the  defendant  is  a 
maniac,  or  an  idiot,  who  is  to  be  put  in  custody  as  permanently 
and  dangerously  insane,  and  is  to  have  his  civil  existence  ter- 
minated ;  but  we  say  that  he  is  predisposed  to  insanity,  and  that 
when  excited  his  reason  is  so  swept  away  by  the  current  of  tins 
insane  tendency,  that  he  is  incapable  of  deliberate  intent."     Are 
we  here  to  concede  that  reasonable  doubt  as  to  the  defendant's 
capacity  in  this  respect  is  to  acquit ;  or  must  we  here  alao,  in  or- 
der to  acquit,  require  that  such  incapacity  should  be  made  ont 
by  a  preponderance  of  proof?    FaUing  back  on  the  reaaoning 
heretofore  expressed,^  we  must  hold  that  when  a  defendant  is 
charged  with  a  deUberate  homicide,  and  he  offers  evidence  to 
show  that  the  condition  of  his  mind  was  such  (by  reason  of  in- 
sane predisposition)  that  he  was  incapable  at  the  lime  of  delib* 
eration,  then,  if  the  jury  has  a  reasonable  doubt  as  to  such  ca- 
pacity, he  is  to  be  acquitted  of  the  higher  grade  and  conyieted 
of  the  lower  grade  of  the  offence.    And  this  is  conceded  even 
by  those  courts  who  hold  that  on  the  question  of  insanity,  as  an 
absolute  bar,  there  must  be  a  preponderance  of  proof.'    Indeed, 
when  we  examine  the  reasoning  of  the  courts  of  Pennsylyania 
and  Massachusetts  in  the  group  of  cases  whidi  relate  to  the 
question  of  reasonable  doubt,  we  find  that  the  di8tincti<m  here 
expressed  lies  at  the  basis  of  their  adjudications.     To  find  a 
defendant  irresponsible  requires  a  preponderance  of  proof.    But 
whenever  there  are  various  grades  in  an  offence,  then  a  rea- 
sonable doubt  as  to  whether  tilie  higher  grade  exists  requires  a 
finding  for  the  lower  grade.     And  whenever  intent  is  a  neces- 
sary constituent  of  the  offence,  then  a  reasonable  doubt  as  to  in- 
tent requires  an  acquittal.     If  there  be  a  logical  inocmsisteney  in 
the  views  just  expressed,  such  inconsistent^  must  be  defended  by 
an  appeal  to  the  maxim  in  duhio  mithM.^    If,  on  an  indictment 
for  an  assault,  insanity  is  suspected  by  the  jury,  and  if  a  verdict 

1  Supra,  S  584.  *  This  ig  emphatically  affirmed  in 

>  Supra,  §  84,  194,  660.     The  ob-  the  Roman  law.   '<In  poenalibuB  can* 

Berrations  in  Wharton's  Cr.  Law,  7th  sis  benignius  interpretandum  est."  Ja, 

ed.  S  d5d,  I  desire  to  recall  so  far  as  155.  §  2.  D.  50.  17. 

they  are  inconsistent  with  those  giyen 

in  Uie  text. 
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of  insanity  would  subject  Hie  defendant  to  far  more  rigorons  pen- 
alties than  a  conviction  of  assault,  then  there  can  be  no  yerdict 
of  insanity,  simply  because  of  a  reasonable  doubt  of  sanity.  On 
the  other  hand,  on  an  indictment  for  murder,  where  a  conyiction 
would  impose  severer  penalties  than  a  verdict  of  insanity,  doubts 
must  tell  in  favor  of  the  more  benignant  application  of  the  law. 

Y.  PRESUMPTION  OF  INTENT.    ABSTRACT  MALICE  NOT  TO  BE  INFERRED 

FROM  ABSTRACT  KILUNO. 

§  669.  In  several  of  the  opinions  which  have  just  been  cited 
occurs  the  expression  that  when  the  mere  act  of  killing  is  proved, 
without  anything  more,  malice  is  to  be  presumed.  This,  however, 
jB  an  axiom  handed  down  to  us  from  the  scholastic  jurispru- 
dence, and  has  no  application  to  any  case  that  can  arise  in  a 
court  for  the  trial  of  real  issues.  For  no  such  thing  as  a  mere 
abstract  killing  of  B.  by  A.  can  be  proved.  A  statement  by  a 
witness,  could  we  imagine  such  evidence  to  be  offered,  that  *^  A. 
killed  B.,"  would  be  inadmissible  as  mere  matter  of  opinion  ;  it 
would  be  necessary  to  state  the  facts  so  as  to  show  that  the  way 
of  killing  was  one  of  which  the  law  takes  cognizance.  It  may  be 
said,  for  instance,  that  A.,  a  son,  killed  his  mother  by  his  mis- 
conduct breaking  her  heart ;  but  this  would  not  be  the  object 
of  a  criminal  prosecution.  What  the  law  punishes,  is  not  killing^ 
but  particular  mode%  of  hilling^  and  those  must  be  averred  and 
proved.  Now  these  modes,  when  proved,  form  facts  from  which 
intent  is  to  be  inferred  or  n^atived.  It  is  therefore  announcing 
a  proposition  purely  speculative  and  irrelevant  to  tell  a  jury  that 
an  abstract  killing  involves,  as  a  matter  of  law,  an  abstract  in- 
tent. It  is  perfectly  proper,  however,  to  tell  a  jury  that  from 
certain  circumstances — e.  g.  a  deadly  weapon,  repeated  and  dan- 
gerous wounds,  threats  —  intent  and  malice  may  be  rightly  in- 
ferred as  inferences  of  fact.  These  are  inferences  familiar  in  the 
operation  of  psycholo^cal  and  social  law  ;  inferences  the  jury  are 
bound  to  weigh ;  but  in  weighing  which  it  is  proper  that  they 
should  be  advised  by  the  court.  When  we  apply  this  test,  the 
apparent  conflict  between  the  opinions  of  American  courts  van- 
ishes. It  is  true  that  we  hear  occasional  utterances,  as  in  Massa- 
chusetts, of  the  old  doctrine,  that  malice  is  to  be  presumed  from 
thd  mere  act  of  killing ;  but  wherever  this  is  done,  it  is  followed 
by  the  admission  that  when  the  facts  of  killing  are  proved,  then 
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the  malice  ib  to  be  inferred  from  the  ihcts.  Now  as  the  fatsks  of 
killing  are  always  proved,  the  idea  of  abstract  malice  being  pre- 
sumed from  abstract  killing  has  no  application  to  the  cases  be- 
fore the  court.^  It  is  a  speculation  like  the  specolations  of  the 
old  Schoolmen,  from  whidi  it  is  taken,  based  on  the  suppositiQn 
that  there  are  abstract  generic  phenomena  (e.  g.  an  abstract 
horse  with  abstract  predicates)  ;  speculations  which  roam  over 
all  creation,  without  possibly  touching  any  particular  real  case. 
Should,  however,  the  judge  make  the  proposition  not  speculative, 
but  regulative,  —  should  he  direct  the  jury  to  discard  all  the  fiusis 
of  the  case,  and  to  infer  malice  as  a  presumption  of  law  from  the 
act  of  killing,  —  this  is  error .^ 

^  See   this   virtaallj   admitted   in  manner  he  does  it  under  the  infloenee 

Com.  V,  Hawkins,  8   Graj,  468,  by  of  a  partiaUar  motive.    Indeed,  this 

Shaw,  C.  J.,  and  bj  Curtis,  J.,  in  U.  is  the  only  mode  in  which  a  large  class 

S.   V.   Armstrong,   8    Curtis    C.    C.  of  crimes  can  be   proved.     I  mean 

446.  crimes  which  consist  not  merelj  in  an 

*  See  supra,  §  664.    In  U.  S.  v.  act  done,  but  in  the  motive  and  intent 

McClare,  17  Best.  Law  Rep.  489,  the  with  which  they  are  done.    But  this 

case  consisted  simply  of  proof  of  a  intent  is  a  secret  of  the  heart,  iHbich 

blow  struck.     *<The  mere  fact,"  say  can  only  be  directly  known  to  the 

the  court,  **  of  a  blow  struck  does  not  searcher  of  all  hearts ;  and  if  the  ac- 

make  out  a  crime.     In  chai^g  a  cused  makes  no  declaration  on  the 

crime,  the  government  charges  a  crim-  subject,  and  chooses  to  keep  his  own 

inal  intent,  and  must  prove  it.     Frov-  secret,  which  he  is  likely  to  do  if  his 

ing  a  blow  may  in  some  cases  be  suffi-  purposes  are  criminal,  such  criminal 

cient  evidence  of  a  criminal  intent,  intent  may  be  inferred,  and  often  is 

but  such  intent  may  be  repelled  by  the  atSeiy  inferred,  from  his  conduct  and 

circumstances.    If  on  all  the  evidence  external  acts."    Shaw,  C.  J.,  Bemis's 

the  jury  are  left  in  reasonable  doubt  Webster  case,  468. 

as  to  the  intent  of  the  defendant,  they  '*  Wliat,  then,  is  the  matter  of  fact 

cannot  convict  him  of  the  crime."    To  proved,  under  the  name  of  the  exist- 

same  effect  see  Kingen  v.  State,  45  ence  of  a  motive?    It  is  either  the 

Ind.  518 ;  and  cases  cited  infra,  §  671.  actual  excitation  of  this  or  that  desire 

**  There  are  cases,  where  the  oon-  by  this  or  that  assignable  cause ;  or  else 

elusion  is  drawn  from  known  relations  the  existence  of  this  or  that  object,  in 

and  coincidences  of  a  physical  charao-  a  state  in  which  it  will  naturally,  in  the 

ter.    But  there  are  those  of  a  moral  breast  of  the  party  in  question,  have 

nature,  from  which  conclusions  may  as  had  the  effect  of  exciting  this  or  that 

legitimately  be  drawn.    The  ordinary  desire.    Man  in  general  is  susceptible 

feelings,  passions,  and  propensities  un-  of  enmity:  the  desire  of  witnessing 

der  which  parties  act  are  facts  known  pain  on  the  part  of  the  individual  who 

by  observation  and  experience ;  and  is  the  object  of  it.    Man  in  general  is 

they  are  so  uniform  in  their  operation,  susceptible  of  sexual  desire.    No  hn- 

that  a  conclusion  may  be  safely  drawn,  man  bosom  that  does  not  harbor  within 

that  if  a  person  acts  in  a  particular  itself  the  love,  the  desire,  of  the  mat- 
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VI.  NO  DEFENCE  THAT  THE  DEFENDANT  HAD  OTHER  INTENTS. 

§  670.  It  need  acaroely  be  said  that  when  a  deliberate  and 
unaaihorized  homicide  is  committed,  it  is  no  defence  that  the 

ter  of  wealth.  Thoi  much  it  what  gratified  by  the  eTent,  of  which,  from 
everybody  if  sufficieotly  perraaded  of;  all  the  evidence  taken  together,  yonr 
thus  much  is  what  nobody  ever  thinks  act,  yonr  criminal  act,  is  concluded  to 
of  proving.  But  Clodius  had  become  have  been  the  cause.  Against  this 
the  object  of  enmity  to  Milo  ;  in  the  disprobablizing  circumstance,  —  psy- 
bosom  of  Tarqninius  the  appetite  of  chological  improbability,  —  the  exist- 
seznal  desire  had  attached  itself  upon  enee  of  a  motive,  if  proved,  may  have 
the  idea  of  Lncretia  with  particular  considerable  weight  It  may  even  de- 
force ;  upon  the  death  of  Amerinus,  stroy  the  force  of  the  disprobabUjdog 
property  to  a  considerable  amount  was  circumstance  altogether.  Considered 
secured  to  Haeres ;  of  that  state  of  in  itself,  the  criminative  force  of  the 
things  Haeres  could  not  be  uncon-  circumstance  consisting  in  the  mor* 
scions,  and  had  been  heard  to  speak  tive  (consisting  in  this,  viz.  that  the 
of  it  with  impatience.  These  are  situation  in  which  the  supposed  delin- 
facts  which  admit  of  proof,  and  may  quent  is,  is  such  as  subjects  him  to  the 
well  appear  to  call  for  it.  But,  in  the  action  of  the  motive  in  question), 
case  of  the  happening  of  the  corre-  amounts  to  nothing.  In  the  natuiml 
spondent  obnoxious  event  in  question,  course  of  things,  where  there  is  any 
and  a  suspicion  pointing  to  Milo,  Tar-  property,  every  child  has  something  to 
quinius,  or  Haeres,  respectively,  as  gain  by  the  death  of  a  parent  But, 
Uie  criminal  author  of  that  event ;  to  upon  the  death  of  a  father,  no  one  it 
prove  the  existence  of  these  respee-  ever  led  by  any  such  consideration  to 
tive  &cts  is  to  prove,  on  the  part  of  look  to  an  act  of  parricide,  in  the  fint 
these  persons  respectively,  the  exist-  instance,  as  the  most  probable  cause  ol 
enoe  of  the  appropriate  motive.  the  death. 

**  Thus  it  is  that  the  consideration  '*  Not  being  properly  a  criminative 
of  any  object  pointed  to  as  capable  of  dreumstanoe,  no  counter-probabilitaea 
having  operated,  in  the  case  in  qnes-  seem  applicable  to  it  in  the  character 
tion,  with  an  adequate  degree  of  se-  of  infirmative  considerations, 
duotive  force,  acts  in  relation  to  the  ^  The  following  cases  may  serve  aa 
supposed  offence,  not  so  much  in  the  instances  where,  in  the  way  above  ex- 
character  of  a  directly  probablizing  plained,  the  motive  (viz.  the  exterior 
consideration,  as  in  that  of  a  consid-  motive)  became,  and  with  propriety, 
eration  tending  to  repel  the  fo^  of  an  object  of  consideration,  in  the  char- 
improbability  (psychological  improba-  acter  of  a  criminative  circumstance. 
Mlity)  acting  in  the  character  and  ^Annol7Sl«  —  Donnellan's  case  at 
directbn  of  a  disprobablizing  circum-  Wsrwick  assizes.    Offence,  murder  of 
stance.    On  no  occasion  (says  the  de-  his  wife's  brother.    Motive,  proapeel 
fendant)  does  man  ever  act  without  a  of  succession  to  his  property, 
motive.    Admitted  (replies  the  prose-  '*  Anno  1803.  —  Fem*s  ease  at  Siir- 
cutor),  but  here,  then,  was  your  mo-  rey   assizes.    Offence,    incendiarism, 
tive  ;  such  or  such  may  have  been  the  Motive,  profit  by  over-insurance, 
desire  excited  in  your  breast    Thus  **  Anno    1808.  —  Bobert  Wilson's 
or  thus  was  it,  or  might  it  have  been  case  at  Edinburgh.    Offence,  murder 
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defendant  had  other  objects  in  Tiew  beside  killing  the  deceased.^ 
The  general  principle  of  law  is,  that  if  among  all  the  motiTes 
leading  to  a  particular  intentional  illq^  act,  one  motiYe  in  to 
violate  the  law,  this  is  sufficient  to  lend  to  the  act  the  easential 
evil  intent,  no  matter  how  strong  may  be  ot|ier  concorrent  in- 
tents.^ Thus  intending  ultimate  public  good  is  no  defence  to  an 
indictment  for  nuisance ;  ^  intending  to  return  the  goods,  no  de- 
fence to  an  indictment  for  embezzlement ;  ^  intending  to  retnm 
lost  goods  on  a  reward,  no  defence  to  an  indictment  for  larceny ;  ^ 
intending  to  rid  the  community  of  a  bad  man,  no  defence  to  an 
indictment  for  homicide.^  No  matter  what  other  intents  existed, 
if  the  intent  to  do  the  particular  unlawful  act  is  either  proved  or 
implied,  the  ofiEence,  if  committed,  is  complete.  If  the  law  were 
otherwise,  there  would  be  few  convictions  of  crime,  for  there  are 
few  crimes  in  which  extraneous  motives  are  not  mixed  up  with 
the  particular  evil  intent  J 

of  his  wife.  Modve,  paTi&g  the  way  it  by  such  flagitious  mean$,  hmpfSlj 
to  a  more  agreeable  ooniiectioii  with,  among  the  most  rare.  But  to  bring 
another  woman.  this  motive  to  yiew  required  no  aepa- 
**  Anno  175S. — Mary  Blandy's  rate  evidence.  The  same  e-lidence 
case  at  the  Oxford  assizes.  Offencei  which  showed  from  what  source  she 
the  murder  of  her  father  by  a  long  had  reoeiyed  the  poison,  showed  by 
course  of  poison.  The  property  of  the  what  motive  she  had  been  led  to  ad- 
father  was  considerable  ;  she  was  an  minister  it. 

only  child  ;  it  would  fall  to  her  of        "  Theophrastus  is  accused  of  theft, 

course.    But  where  parricide  is  the  Fortune,  opulent ;  reputation,  unnpot- 

offence,  b  it  in  the  nature  of  money  ted ;  disposition,  generous.    The  ob- 

lo  constitute  a  seducing  motive  ?    At  ject  of  small  value.    DelinqueiM^  as- 

that  rate,  parricide,  instead  of  being  sumed ;  what  could  have  been  hu  mo- 

as  rare  as  it  is  horrible,  would  be  tive  ?    It  was  a  black-letter  book ;  a 

among  the  most  frequent  of  offences,  cockle-shell ;  a  butterfly.    Theophraa- 

She  was  enamoured  of  the  wretched  tus  was  a  collector."    Bentham'a  Bat. 

Cranston,  her  seducer,  and  the  existr  Jud.  £v.  iiL  1S6  e<  «sf. 
ence  of  the  fondest  of  parents  pre-        ^  See  this  considered  supra^f  19-25. 
•ented  itself  as  an  obstacle  to  a  union        *  See  Whart.  C.  L.  7th  ed.  f  6)5/, 

which,  had  she  known  all,  she  would  and  cases  there  dted. 
have  known  could  not  be  legalized.        •  Whart  C.  L.  7th  ed.f  8S68,  2372. 
What  the  force  of  steam  is  in  the  phys-        «  Whart.  C.  L.  7th  ed.  §  1 935-42. 
ical  world,  the  force  of  love  is  in  the        *  Whart  C.  L.  7th  ed.  $  1796. 
psychological ;  capable,  when  under        *  Whart  C.  L.  7th  ed.  f  1023-27. 
pressure,  of  opposing   the  strongest       ^  See  Whart  C.  L.  7di  ed.  §  392. 

force.    The  existence  of  such  pressure  See  eq>ecially  remarks  on  motive  in 

is  among  the  most  common  of  all  fiun-  1  Wh.  &  St  Med*  J.  $  399-405. 
ily  incidents ;  the  attempt  to  surmount 
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As  we  have  already  observed,^  when  there  is  an  intent  to  kill, 
and  an  unintended  homicide  ensues,  the  collateral  wrong  intent 
may  be  tacked  to  the  unintended  wrong,  so  as  to  complete  the 
contemplated  crime.  A  man,  for  instance,  out  of  general  ma- 
lignity, may  fire  on  e^  crowd,  or  may  displace  a  rail  on  a  railway ; 
and  then,  if  any  life  be  lost,  he  is  responsible  for  murder, 
though  he  may  have  had  no  intention  of  taking  any  particular 
life.* 

So  also  is  it  with  r^ard  to  the  transfer  of  particular  evil  in- 
tents. Thus,  if  a  man  shoots  A.,  when  intending  to  shoot  B., 
he  is  responsible  for  shooting  A.,  under  statutes  which  make  it 
penal  to  shoot  at  another  with  intent  to  kill  the  person  shot  at,^ 
And  so  is  it  with  regard  to  murder  at  common  law.  A  man 
who,  designing  to  poison  A.,  poisons  B.,  is  guilty  of  poisoning 
B.  Tet,  as  has  been  fully  shown,^  there  must  be  in  such  a  case 
an  intent  to  kill,  and  this  intent  must  be  followed  immediately 
(though  it  may  be  under  an  entire  mistake  of  facts)  by  killing. 
An  intent  to  commit  an  offence  other  than  killing  cannot  right- 
fully be  put  in  evidence  to  prove  an  intent  to  kill. 

§  670  a.  Motive  need  not  he  proportionate  to  J^einoumess  of  crime. 
—  It  is  sometimes  argued,  ^^  Is  it  likely  that  one  man  should  kill 
another  for  so  small  an  article?  Are  we  not  to  infer,  when 
there  is  a  homicide  which  is  followed  by  the  stealing  of  a  mere 
trifle,  that  the  homicide  was  the  result  of  sudden  passion,  rather 
than  lueri  eaueaf  Or  for  a  mere  prejudice  or  spite  is  it  likely 
that  one  man  would  assassinate  another,  and  thus  expose  himself 
to  the  gallows  ?  "  No  doubt  when  a  tender  mother  kills  a  child, 
or  a  friend  kills  a  friend,  and  nothing  more  than  the  fact  of  kill- 
ing is  proved,  we  may  be  led  to  infer  misadventure  or  insanity 
from  the  motivelessness  of  the  act.  But  we  have  no  right  to 
make  such  inference  because  the  motive  is  disproportionate.  We 
are  all  of  us  apt  to  act  on  very  inadequate  motives;  and  the 
history  of  crime  shows  that  murders  are  generally  committed 
from  motives  comparatively  trivial.  A  man  unaccustomed  to 
control  his  pasttons,  and  unregulated  by  religious  or  moral  sense, 
exaggerates  an  affront,  or  nourishes  a  suspicion,  until  he  deter- 

^  Supra,  f  421.  Mood.  &  R.  40;  Callahan  v.  State,  81 

>  Supra,  f  52.  Ohio  St.  R.  806 ;  Walker  v.  State,  8 

•  R.  V.  Smithy  Dears.  C.  C.  559;  83    Ind.  290.    Supra,  §  19-26,  42. 
Eng.  Law  &  £q.  567;  R.  v.  Jarris,  2        ^  Sopra,  §  55. 
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mines  that  only  the  blood  of  the  supposed  offends  can  relieve 
the  pang.  So  also  for  the  smallest  plunder  murders  have  been 
deliberately  executed.  We  have  an  illustration  of  this  in  the 
trial  of  Miiller,  in  England,  in  1878,  for  the  murder  of  Briggs. 
Briggs^s  watch  was  seen  by  Miiller  in  a  railway  car.  Briggs. 
was  asleep :  the  watch  was  exposed ;  and  Miiller  killed  Briggs 
by  a  sudden  attack,  and  succeeded  in  making  his  escape.  He 
was  afterwards  arrested,  conyicted  on  circumstantial  OTidence, 
and  before  execution  confessed  the  homicide  with  the  motiTe. 
Until  the  confession  the  justice  of  the  oonyiction  was  largely 
criticised,  on  the  ground  that  the  stealing  of  a  watch  was  not 
a  motive  that  could  explain  a  murder  so  bold,  so  cruel,  and 
with  chances  of  exposure  so  great.  But  the  reply  to  this  is  ob- 
V  vious.  Crime  is  rarely  logical.  Under  a  government  where  the 
laws  are  executed  with  ordinary  certainty,  all  crime  is  a  blan- 
der as  well  as  a  wrong.  If  we  should  hold  that  no  crime  is 
to  be  punished  except  such  as  is  rational,  then  there  woold  be 
no  crime  to  be  punished,  for  no  crime  can  be  found  that  is  ra- 
tional. The  motive  is  never  correlative  to  the  crime ;  never  ao- 
curately  proportioned  to  it.  Nor  does  this  apply  solely  to  the 
very  poor.  Very  rich  men  have  been  known  to  defraud  others 
even  of  trifles,  to  f  oige  wills,  to  kidnap  and  kill  so  that  an  in- 
heritance might  be  theirs.  When  a  powerful  passion  seeks  grati- 
fication, it  is  no  extenuation  that  the  act  is  illogical ;  for  when 
passion  is  once  allowed  to  operate,  reason  loosens  its  restraints*^ 

YIL   INFERENCE  FROM  NATURE  OF  INSTRUMENT  USED. 

§  671.  Undoubtedly  we  find  it  constantly  stated  that  from  a 
deadly  instrument  the  law  presumes  a  deadly  design.'  But,  in  the 

^  Ses  this  well  argued  in  London  Dallas,  146  ;   Pennt.  «.  HoDejnum, 

SpecUtor  of  November  17, 1874,  page  Addison,    148;    State   v.    Zeller,  S 

1426.  Halst.  220 ;   Sute  «.  Merrill,  2  Der. 

*  See  Com  v.  York,  9  Metcalf,  98 ;  269;  State  v.  Smith,  2  Strobh.  77;  R. 

Foster,  265 ;  1  £ast  P.  C.  840 ;  State  v.  Martin,  8  C.  &  P.  211 ;  R.  v.  Pitts, 

V.  Peters,  2  Bice's  Digest,  106  ;  State  C.  &  M.  284 ;  R.  v.  Clieeseman,  7  a 

V.  Town,  Wright's  R.  75 ;  Woodsides  k  P.  465 ;  R.  v.  Shaw,  6  C.  &  P.  872 ; 

V,  State,  2  How.  Miss.  R.  656 ;  Con-  Com.  v.  Webster,  5  Cosh.  820;  Com. 

ner  v.  State,  4  Yerger,   187  ;  State  v.  Hill,  2  Grattan,  594.    See  U.  S.  sw 

o.  Irwin,  1  Uajwood,  112 ;  People  o.  Mingo,  2  Curtis,  C.  C.  1 ;  7  Boat  Law 

M'Leod,  1  Hill's  K.  Y.  R.  879;  U.  Rep.  485 ;   People  v.  Marob,  6  CaL 

6.  V,  Cornell,  2  Mason,  91  ;  Com.  v.  548;  State  v.  Knight,  48  Maine,  11; 

Drew,  4  Miss.  891 ;  Resp.  v.  Bob,  4  Riggs  v.  State^  80  Hiss.  (1  Geom) 
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first  place,  this,  so  far, as  it  concerns  the  logical  process,  is  a  mere 
petUid  prineipU;  the  design  being  held  deadly  because  the  instru- 
ment is  deadly,  and  the  instrument  being  held  deadly  because  the 
design  is  deadly.  And  in  the  second  place,  the  use  of  the  term 
^  law  '*  is  ambiguous,  and  is  likely  to  mislead.  If  it  be  said  that 
the  use  of  a  weapon  likely  to  inflict  a  mortal  blow  implies,  as  a 
presumption  of  law,  in  its  technical  sense,  a  deadly  design,  this  is 
an  error ;  and  a  fortiori  is  it  so  when  it  is  said  that  tibe  use  of 
such  a  weapon  implies  a  malicious  design.  There  is  no  such 
thing,  as  we  have  already  noticed,  as  a  purely  abstract  killing;^ 
no  killing  can  be  proved  in  a  court  of  justice  except  in  the  con- 
Crete,  accompanied  by  such  circumstances  as  enable  us,  as  a  mat- 
ter of  probable  reasoning,  to  determine  whether  the  killing  was 
or  was  not  malicious.  An  executioner^  under  mandate  of  law, 
hangs  a  convict ;  here  the  instrument  of  death  is  deadly,  but  no 
malice  is  inferred.  In  the  same  category  fall  by  far  the  greater 
number  of  violent  deaths  which  history  records ;  those  of  persons 
killed  in  the  due  course  of  legitimate  war.  On  the  other  hand, 
when  a  person  without  authority,  and  with  the  appearance  of  de- 
liberation, shoots  another,  we  infer,  as  a  presumption  oifact  (not 
of  law)^  design.  There  is  no  petitio  principii  in  this.  We  do 
not  say,  even  viewing  the  question  as  a  presumption  of  fact,  that 
the  killing  was  designed  because  it  was  designed.  What  we  say 
is  this :  Taking  aim  at  another  with  a  gun,  by  a  person  without 
authority,  and  not  in  public  war,  and  then  firing,  ordinarily  im- 
plies an  intent  to  kill ;  this  was  a  case  of  such  taking  aim  with- 
out authority ;  therefore  this  implies  an  intent  to  kill.  Or,  to 
vary  the  formula :  for  a  strong  man,  in  possession  of  his  senses 
persistently  and  violently  to  kick  a  child  on  its  vital  parts  can 
only  be  explained  on  the  hypothesis  of  malice ;  this  was  such  a 
case ;  therefore  this  case  can  only  be  explained  on  the  hypothesis 
of  malice.  Or,  again:  to  lock  a  child  up  in  a  room  and  know- 
ingly to  leave  him  without  food  for  a  week  implies  malice;  this 
the  defendant  did;  therefore,  in  this  case,  malice  is  to  be  im- 
plied. We  cannot,  in  this  case,  leave  out  the  word  *^ knowingly;" 

685 ;  Mitchell  v.  State,  5  Terger,  840;    S24 ;  Murphj  v.  People,  87  HI.  447  ; 
State  9.  Johnson,  8  Jones  (N.  C.)f    State  v.  Bertrsnd,  8  Oregon,  61;Kriel 
266;    Green  v.    State,  28  Miss.   (6    v.  Com.  5  Bush  (Ky.),  862;  Dixon  v. 
Cttsh.)  687 ;  Sute  v.  Decklotts,  19    State,  18  Fla.  686. 
Iowa,  447 ;  Sute  v.  Shippey,  10  Minne.        ^  See  sapra,  §  664,  669. 
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for  such  a  locking  np  might  be  accidental,  in  which  case  there 
would  be  no  inferenoe  of  malice.  Yet  ^^  knowledge  "  in  siidi  a 
case  ifl  not  a  presumption  of  law,  but  an  inference  of  inducdTc 
reasoning,  to  be  drawn  from  a  series  of  bets.  It  is  inoomect, 
therefore,  to  tell  a  jury  that  malice,  when  the  weapon  is  deadly, 
is  a  presumption  of  law.  But  while  telling  them  that  whether 
there  is  or  is  not  malice  is  a  point  to  be  determined  by  a  scratiny 
of  all  the  facts  in  the  case,  it  is  proper  to  remind  them  that  there 
are  certain  rules  of  probable  reasoning  which  it  is  ri^t  for  them 
to  keep  in  view.  And  one  of  these  rules  is  that  when  a  lespon- 
sible  person  without  authority,  and  under  such  circumstances  as 
indicate  deliberation,  without  apparent  provocation  or  necessity, 
wounds  another  in  a  vital  part  with  a  deadly  weapon,  then  mal- 
ice is  to  be  inferred.^ 

1  See,  KB  authorities  bearing  on  this  State,  81  Ind.  480 ;  Bradley  v.  State, 

topic,  tJ.  S.  V.  Cornell,  2  Mason,  91 ;  Ibid.  492;  Holland  v.  Sute,  12  Florida, 

State  V,  Smith,  2  Strobh.  77 ;  Com.  v.  117;  Mc Adams  tr.  State,  25  Ark.  405 ; 

Drew,  4  Mass.  891 ;  Res.  v.  Bob,  4  Murphjo.  People,  87  111.447  ;  Slate  v. 

Dallas,  146 ;  Penn.  v,  Honejman,  Ad-  Hoyt,  18  Minn.  182 ;  Statev.  Bertraad, 

^tison,  148 ;  Penn.  v.  McFall,  Ibid.  257;  8  Oregon,  61  ;  State  v.  DeckloiU,  19 

Penn.  v.  Lewis,  Ibid.  282;   State  o.  Iowa,  447  ;  Sute  v.  Shippey,  10  Minn. 

Zeller,  2  Halsted,  220;  State  v.  Mer-  228;  Jeff  v.  State,  89  Misua.  598; 

rill,  2  Dev.  269 ;  People  v,  McLeod,  1  Isaacs  v.  Stote,  25  Texas,  174 ;  Clarke 

Hill's  N.  Y.  R.  877 1  State  v.  Town,  v.  State,  55  Ga.  75  ;  State  v.  Brown,  12 

Wright,  75 ;  Stote  v.  Lrwin,  1  Hajw.  Minn.  588;  though  see  Smith  v.  Com. 

112;   State  v.  Peters,  2  Rice's  Dig.  1  Davall  (Ky.),  224 ;  Coffee  v.  Sute, 

106;    State  v.  Turner,  Wright,  20;  8Terger,288;  Dore  v.  State,  8  Heisk. 

Woodsides  V.  Stole,  2  Howard*s  Miss.  848;  Hamby  v.  Stote,  86  Tex.  842; 

R.  656;  Dexter 9.  Spear, 4 Mason,  115;  Barcus  v.  State,  49  Missis.  17;  State 

BiTens  v.  State,  6  Eng.  (Ark.)  455;  v.  Keith,  9  NeT.  15;  Gale  v.  People, 

Seaborn  v.  State,  20  Ala.  15;  U.  S.  v.  26  Mich.   157;  O'Mara  «.  Com.  75 

MoGlue,  1  Curtis  Ct.  Ct  1 ;  People  v.  Penn.  St  424,  where  it  is  said  that  all 

Clark,  8  Selden,  885;  People  v.  Sul-  killing  is />nmd /arttf  murder. 
liTan,  Ibid.  896 ;  People  v.  Kirby,  2        Judge  Grover,  in  Stokes  o.  People, 

Parker  C.  R.  28;  Kilpatrick  v.  Com.  58  N.  Y.  164,  delivering  the  nnani* 

7  Casey,  198;  Mitchum  v.  Stote,  11  mous  opinion  of  the  court  of  appeals, 

Georgia,  615;  Bird  v.  Stote,  14  Geor-  said : —  .... 
gia,  48 ;  Green  v.  Stote,  28  Mississippi,        <<  It  can  hardly  be  supposed  that,  un- 

687 ;  Price  v,  Stote,  86  Missis.  581 ;  U.  der  such  proof  as  to  what  the  eircam- 

8.  V,  Mingo,  8  Curtis  C.  C.  1 ;  U.  S.  v.  stonces  really  were,  the  judge  intended 

Armstrong,  2  Curtis  C.  C.  446  ;  State  to  charge  the  jury  that  the  law  implied 

tr.  Johnson,  8  Jones  Law  (N.  C),  226 ;  the  crime  of  murder  from  proof  of 

Com.  V.  York,  9  Mete.  98  — ^Wilde,  J.,  killing  under  the  circumstances  of  the 

diss. ;  Com.  v.  Webster,  5  Cush.  290 ;  case,  and  upon  such  proof  such  an  in- 

People  V.  Barry,  81  CaL  857 ;  Clem  v.  struction  would  have  been  eiTOBeoiu. 
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Vm.    INFERENCE  FROM  CONDITION  OF  WEAPONS. 

§  672.  In  July,  1688,  the  Earl  of  Essex  was  found  dead  in  the 
Tower,  with  his  throat  cut,  and  a  razor  lying  near  him.  His 
throat  was  smoothly  and  evenly  cut  from  one  side  to  the  other, 
and  entirely  down  to  the  vertebral  column.  Notwithstanding 
this,  the  razor  was  found  to  be  much  notched  on  the  edge.  This 
fact,  those  who  favored  the  view  of  suicide  were  asked  to  explain. 
They  could  do  so  in  no  other  way  than  by  supposing  that  the 
deceased  had  notched  the  razor  by  drawing  it  backwards  and  for> 
-wards  on  the  neck  bone.  This  he  could  hardly  be  deemed  compe- 
tent to  do  after  aU  the  great  vessels  of  the  neck  had  been  divided.^ 

The  infltrncttOQ  in  effect  was,  and  the  intent  is  an  infereace  of  fact,  to  be 

jniy  must  so  have  understood  it,  that  drawn  bj  the  jarj  from  all  the  cir- 

the  law  implied  motive,  and  oonse-  cnmstanccs  of  the  case,  it  is  impor- 

quentlj  the  crime  of  murder  in  the  tant  that  questions  of  this  kind  should 

first  degree,  from  the  proof  of  killing  not  be  left  to  the  juiy  without  such 

the  deceased  by  the  prisoner,  and  that  instructions  from  the  judge  as  will 

upon  this  proof  they  should  find  him  lead  them  to  make  correct  inferences, 

guilty  of  that  crime,  imkss  he  had  They  should  be  reminded  that  all  acts 

given  evidence  satisfying  them  that  it  committed  by  intelligent  persons  are, 

was  manslaughter  or  excusable  homi-  by  the  processes  of  natural  reasoning, 

cide presumed  to  have  been  intended  by 

*'  But  for  the  idea  conveyed  by  the  such  persons ;  that  this  intent  is  not 

part  of  the  chaxge  excepted  to,  that  proved  substantively,  but  inferred  from 

the  law  implied  the  crime  of  murder  acts  and  declarations ;  and  that  though 

in  the  first  degree  from  the  proof  of  the  jury  have  to  determine  this  qne»- 

killing  only,  unless  the  prisoner  satis-  tion,  they  must  be  guided  by  the  or^ 

fied  them  it  was  not  murder,  the  ben-  dinary  rules  of  inductive  reasoning, 

efit  of  the  doubt  to  be  given  to  the  And  they  should  be  also  told  (and  in 

prisoner  would  not   have   been    re-  this  respect  the  opinion  just  quoted 

stricted  to  their  finding  the  evidence  falls  short),  that  presumptions  of  fact 

evenly  balanced,  so  that  they  did  not  of  this  kind  are  as  much  proof  as  are 

know  where  the  truth  lay ;  on  the  con-  any  other  part  of  the  evidence  of  the 

trary,  the  instruction  would  have  been  case,  and  are  to  be  taken  into  consid- 

not  to  convict  of  that  crime,  unless  oration  as  part  of  the  oace  when  the 

convinced  by  all  the  evidence  in  the  jury  apply  the  question  of  reasonable 

case  that  he  was  guilty,  and  that  if  a  doubt. 

careful  ejcamination  of  all  the  evidence  To  same  efi*ect  see  Floyd  v.  State,  8 

left  in  their  minds  reasonable  doubts  Heisk.  342;  and  see  remarks  of  Judge 

of  his  guilt,  they  should  give  the  pris-  Wells  in  Com.  v.  Sturtevant,  Appen* 

oner  the  benefit  by  an  acquittaL"  dix. 

This  is  sound  law,  in  conformity  i  See  2  Whart  &  St.  Med.  Jur.  (dd 

with  what  is  stated  in  the  text.    At  ed.)  §  718  ef  se^.  ;  and  see  Com.  v. 

the  same  time,  we  must  r^[Mat  that  Sturtevant,  Appendix, 
while  it  is  essential  to  maintain  that 
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IX.    mVKBXSCES  FROM  POSmON  OF  WEAPON. 

§  678.  In  the  case  of  Courvoiaer,  who  was  tried  for  the  mur- 
der of  Lord  William  Rassell,  there  were  two  ^ts  relied  opoD 
to  show  that  this  was  not  a  case  of  suicide.  One  was  that  a 
napkin  was  placed  over  the  face  of  the  deceased,  and  the  other 
that  the  instrument  of  death  did  not  lie  near  the  body.^  To  the 
same  point  is  the  case  of  Jane  Norkott,  who  was  found  dead  in 
her  bed  with  her  throat  cut,  while  a  bloody  knife  was  found 
sticking  in  the  floor  a  good  distance  from  the  bed,  but  as  it 
stuck,  the  point  was  turned  toward  the  bed  and  the  haft  from  it 
Yet  in  such  case  the  jury  must  be  satisfied  that  the  body  was 
not  moved  between  the  death  and  the  period  of  obsenration. 
Thus  Mr.  Taylor  ^  tells  us  of  a  case  of  homicide  in  which  the 
^^  weapon,  a  razor,  was  found  under  the  left  shoulder ;  a  most 
unusual  situation,  but  which,  it  appears,  it  had  taken  owing  to 
the  body  having  been  carelessly  turned  over  before  it  was  seen 
by  the  surgeon  first  called.'* '  That  the  weapon  is  firmly  grasped 
in  the  deceased's  hand,  afiEords  a  strong  presumption  of  suicide.^ 
When  it  is  placed  in  the  hand  after  death,  it  is  held  Joosely. 
That  the  instrument  (e.  g.  a  razor)  was  eloBcd^  is  not  condusive 
against  the  hypothesis  of  suicide.'^    So  it  may  be  that  the  weapon 

^  2  Beck,  Med.  J.  86.  killed,  it  was  foand  to  bo  too  lai^  erer 

*  Med.  Jar.  by  Reese,  2S4.  to  have  entered  that  pistol,  and  the  real 

*  See  2  Whart.  &  St.  Med.  Jar.  8d  murderers  were  ultimately  discovered, 
ed.  §  722.  Green,  Berry,  and  Hill  were  tried  in 

•  ^  2  Wbart.  &  St.  Med.  Jnr.  8d  ed.  the  year  1678,  for  the  murder  of  Sir 

%  722.     See  Taylor's  Med.   Jar.  by  Edmundbnry  Godfrey,  who  was  atran- 

Reese,  284.  gled  by  a  handkerchief,  in  Somerset 

*  See  ease  reported  in  Whart  &  St.  House,  on  a  Saturday  night;  and  af- 
ut  suproj  f  722.  ter  remaining  concealed  until  the  fbl- 

It  is  not  unusual  to  endeaTor  to  lowing  Wednesday,  he  was  carried  at 
induce  the  suspicion  of  suicide,  by  midnight  into  the  fields  beyond  Sobo, 
placing  some  instrument  of  destruc-  and  thrown  into  a  diteh,  and  bis  own 
tion  near  to  the  murdered  party.  In  sword  thrust  through  his  body,  in 
the  year  1764,  a  citizen  of  Liege  was  order  to  excite  a  belief  that  he  had 
found  shot,  and  Hs  own  pistol  was  committed  suicide.  7  St  Tr.  159.  But 
discovered  lying  near  him  ;  from  in  cases  of  this  kind  consistency  is 
which  circumstance,  together  with  often  overlooked,  as  by  placing  the 
that  of  no  person  having  been  seen  weapon  in  the  left  hand,  a  curious  in- 
to enter  or  leave  the  house  of  the  de-  stance  of  which  took  place  in  the  case 
ceased,  it  was  concluded  that  he  had  of  Margaret  Webb,  for  whose  mnider 
destroyed  himself ;  but  upon  examin-  John  Fltler  was  tried  at  the  Warwick 
ing  the  ball  by  which  he  had  been  summer  assizes,  1834,  before  Mr.  Jos- 
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found  near  the  person  of  the  deceased  is  not  the  one  with  which 
the  crime  has  been  committed.  So  the  amount  of  blood  flow- 
ing may  be  considered  to  determine  whether  the  wounds  were 
homicidal  or  accidental.^ 

X.    INFERENCES  FROM  CONDITION  OF  DRESS. 

§  674.  Dress,  independently  of  the  questions  to  be  hereafter 
noticed,  adds  often  an  important  element  of  indicatory  proof. 
Thus  in  a  case  cited  by  Taylor,'  there  were  two  cuts  in  a  shirt 
produced  in  evidence.  These  cuts  were  near  each  other,  and  pre- 
cisely similar ;  leading  to  the  inference  that  the  knife  producing 
them  went  through  two  folds  of  the  shirt.  From  this,  however,  it 
followed  that  the  shirt  could  not  have  been  on  the  deceased  at 
the  time  of  the  wounding,  since  if  it  had  been  there  would  have 
been  three  not  two  cuts.  So,  on  the  trial  of  Stokes  for  the  murder 
of  Fisk,  in  1878,  the  condition  of  the  deceased's  cloak,  immedi- 
ately after  the  wound,  vras  admitted  to  show  the  force  and  direc- 
tion of  the  shot.  Nor  is  it  necessary,  it  has  been  ruled,  that  the 
garments  in  question  should  be  themselves  produced.  Their  con- 
dition can  be  described  by  witnesses  without  such  production,  if 
their  non-production  is  satisfactorily  explained.^  But  if  practi- 
cable they  should  be  secured  and  brought  into  court,  though  be- 
fore admitting  them  there  should  be  evidence  that  they  have  not 
been  tampered  with  since  the  killing. 

Mr.  Willa  *  says :  — 

^^  Identification  is  often  satisfactorily  inferred  from  the  corre- 
spondence of  fragments  of  garments,  or  of  written  or  printed 
papers,  or  of  other  artides  belonging  to  or  found  in  the  possession 
of  parties  charged  with  crime,  with  other  portions  or  fragments 
discovered  at  or  near  the  scene  of  crime,  or  otherwise  related 
to  the  eorpu%  delicti^  or  by  means  of  wounds  or  marks  inflicted 
upon  the  person  of  the  offender.  A  woman  who  was  tried  for 
setting  the  prosecutor's  ricks  on  fire  had  been  met  near  the  ricks 
about  two  hours  after  midnight,  and  a  tinder-box  was  found 
near  the  spot  containing  some  unbumt  cotton  rag,  as  also  a 
piece  of  the  woman's  neckerchief  in  one  of  the  ricks  where  the 

tice  Tannton.     Am.  Beg.  for  1834,  p.        '  Taylor^s  Med.  J.  by  Reese,  p.  274. 
115 ;  Wills  Cir.  £v.  p.  112.  •  Com.  v.  Pope,  103  Mass.  440. 

1  0*Mara   v.    Com.  75    Penn.    St.        *  Wills    on    Circumstantial    £yi. 

424.  denoe,  6th  Am.  ed.,  pages  119,  120. 
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fire  had  been  extingiiiBhed.     The  piece  of  ootton  in  the  tinder- 
box  WB8  examined  with  a  lens,  and  the  witness  deposed  that  it 
was  of  the  same  &,bric  and  pattern  as  a  gown  and  eome  pieces 
of  cotton  pritat  taken  from  the  prisoner's  box  at  her  lodgings ; 
that  a  neckerchief  taken  from  a  bundle  belonging  to  the  piisoner, 
found  in  her  lodgings,  corresponded  with  the  color,  pattern,  and 
fabric  of  the  piece  found  in  the  rick,  and  that  they  had  both  be- 
longed to  the  same  square ;  and  from  the  bfeadth  of  the  bencuning, 
and  the  distance  of  the  stitches  on  both  pieces,  as  well  as  from 
the  circumstance  that  both  pieces  were  hemmed  with  black  sew- 
ing silk  of  the  same  quality  (whereas  articles  of  that  descriptkm 
were  generally  sewed  with  cotton),  he  clearly  inferred  that  they 
were  the  work  of  the  same  person.     The  prisoner  was  capitally 
convicted,  but  there  being  reason  to  belieye  that  she  was  of  nn- 
sound  mind,  she  was  reprieved.'' 

XI.    INFERENCE  AS  TO  OWNSBS^IP  OF   WEAPON. 

§  675.  If,  however,  the  instrument  of  death  has  been  found, 
and  homicide  is  suspected,  the  inquiry  becomes  impcvtant,  to 
whom  does  it  belong  ?    In  order  to  ascertain  the  ownership,  it 
will  be  necessary  to  examine  the  weapon  itself  carefully  for  any 
name  or  other  mark  by  which  it  may  be  identified,  and  to  in- 
quire who  possessed  such  a  weapon ;  whether  any  one  purchased 
or  procured  one  of  the  kind  a  short  time  before  the  murder  was 
committed ;  whether  any  one  .was  observed  preparing  it  for  use ; 
whether  there  are  any  marks  upon  it  to  indicate  the  hand,  or  the 
size  of  the  hand  in  whidi  it  was  held,  or  the  direction  in  which 
the  fatal  blow  was  given ;  whether  the  weapon  is  imperfect  or 
broken,  and  if  so,  who  has  been  observed  in  possession  of  a  frag* 
ment  corresponding  to  the  broken  portion.     Thus,  in  a  trial  in 
Philadelphia,  in  1845,  the  prisoner's  agency  was  determined  by 
the  fact  that  the  profile  of  a  notched  hatchet  with  which  Uie 
homicide  was  committed,  was  found  pencilled  in  blood  on  his 
handkerchief,  with  which  the  hatchet  probably  had  been  wiped. 
So,  when  the  death  was  produced  by  a  dirk  knife,  the  possession 
of  such  a  knife  was  traced  to  the  prisoner  on  the  day  of  the  hom- 
icide, and  on  the  next  morning,  the  handle  of  a  knife,  with  a 
small  portion  of  the  blade  remaining,  was  found  in  an  open  cellar 
near  the  spot.    Afterwards  upon  a  poit-^nortem  examination  of 
the  deceased,  the  blade  of  a  knife  was  found  broken  in  his  heart. 
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Some  of  ihe  witnesses  testified  to  the  identity  of  the  handle  as 
-that  of  the  knife  previously  in  possession  of  tlie  accused,  but 
-tlieTe  was  no  eyidenoe  to  the  identity  of  the  blade.     The  ques- 
idon  remained,  therefore,  whether  the  blade  belonged  to  the  han- 
dle, a>nd  when  these  pieces  came  to  be  placed  together,  the  toothed 
edges  of  the  fracture  so  exactly  fitted  each  other,  that  no  person 
could  doubt  that  they  had  belonged  together,  because,  from  the 
Iknown  qualitieis  of  steel,  two  knives  could  not  have  been  broken 
in  such  a  manner  as  to  produce  edges  that  would  so  precisely 
xnatch.^    An  instance  of  a  somewhat  similar  character  is  men- 
tioned of  a  trial  before  Lord  Eldon  of  murder  with  a  pistol. 
The  surgeon  had  stated  in  his  testimony,  that  the  pistol  must 
have  been  fired  near  the  body,  because  the  body  was  blackened, 
and  the  wad  was  found  in  the  wound.     It  being  asked  by  the 
judge  if  he  had  preserved  that  wad,  he  said  that  he  had,  but  had 
not  examined  it;  on  being  requested  so  to  do,  he  unrolled  it 
carefully,  and  on  examination,  it  was  found  to  consist  of  paper, 
constituting  part  of  a  printed  ballad ;  and  the  corresponding  part 
of  the  same  ballad,  as  shown  by  the  texture  of  the  paper  and 
purport  and  form  of  stanzas  of  the  two  portions,  was  found  in 
the  pocket  of  the  accused,  and  tended  to  fix  him  as  the  person 
who  loaded  the  pistol.    So  also  in  an  authoritative  case  of  cir- 
cumstantial evidence  in  Massachusetts  in  1874,'  a  stake  by  which 
die  murder  was  effected  was  connected  with  the  defendant  by 
evidence  that  the  stake  fitted  into  a  particular  cart. 

Xn.    INFERENCES   FROM   WOUND. 

§  676.  In  ordinary  cases  the  shape  of  the  wound  wiU  agree 
with  the  instrument  with  which  it  has  been  produced.  This  is 
particularly  the  case  with  those  inflicted  by  a  knife,  a  dirk,  a 
sword,  or  a  razor,  or,  in  general,  by  any  sharp  weapon  by  which  a 
cut  or  thrust  may  be  made.  If,  however,  death  has  been  produced 
by  a  bruise  or  contusion,^  the  case  presents  more  difficulty,  as  it 
not  unfrequentiy  happens  that  such  wounds  are  unaccompanied 
with  any  mark  of  external  violence.  In  almost  every  case,  how- 
ever, a  careful  investigation  will  lead  to  the  discovery  whether 
the  instrument  were  blunt  or  sharp,  of  wood  or  of  metal,  whether 

1  Semis's  Webster's  case,  p.  466.        ed.  f  694 ;  Crardiner  v.  People,  6  Par- 

*  Com.  V.  Sturterant,  Appendix.         ker  C.  R.  155. 

•  See  2  Whart.  ft  8t  Med.  Jar.  8d 
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the  blows  were  repeated,  and  whether  thej  were  saffieieat  fe 
cause  death. 

§  677.  MarJcM  of  powder  on  per$on,  —  If  the  wound  has  bes 
produced  by  a  gun  or  pistol,  it  becomes  necessary  to  inqnire 
whether  it  was  received  from  a  person  near  at  hand,  or  at  a  d» 
tance,  whether  the  aim  would  appear  to  have  been  deliberatelj 
taken,  and  whether  the  position  of  the  deceased,  and  the  locatm 
and  direction  of  the  wound  are  such  as  suffidently  to  indicate  tbe 
premeditation  of  the  act.^  Of  the  effect  with  which  suc^  eri- 
dence  may  be  used,  an  illustration  is  given  by  a  case  some  yeas 
ago  in  Ii'eland.  The  question  was,  whether  in  a  scuflBe  a  pistol 
had  accidentally  gone  off  and  occasioned  the  death,  or  lirhether 
the  assailant  had  deliberately  fired  at  him  from  some  distance. 
The  sons  of  the  deceased  swore  that  the  pistol  was  fired  from 
some  distance,  the  prisoner  taking  deliberate  aim.  Thia  was 
confirmed  by  the  dying  declaration  of  the  deceased.  Bat  on  a 
careful  examination  of  the  body,  which  was  disinterred  for  that 
purpose,  the  surgeon  was  enabled  to  swear  positively,  that  the 
pistol  must  have  been  fired  close  to  the  body  of  the  deceased,  as 
there  distinctly  appeared  the  marks  of  powder  and  bnmiDg  on 
the  wrist.  So  conclusive  was  this  evidence  deemed,  that  tbe 
prisoner  was  acquitted,  and  the  parties  who  had  appeared  as 
witnesses  against  him  were  indicted  and  convicted  of  perjury. 

§  678.  DireeUon  of  wound,  —  Where  the  deceased  was  shot  in 
the  street,  when  looking  at  a  parade,  and  where  the  question  was 
whether  he  was  killed  by  a  stray  shot,  or  by  a  gun  which  there 
was  some  evidence  to  show  was  aimed  from  a  third  story  win- 
dow, the  doubt  was  solved  by  the  slanting  direction  of  the 
wound.'    The  same  point  was  made  in  another  case,  stated  by 
Watson,  where  the  prisoner  was  tried  for  shooting  a  man  who 
came  to  his  house  under  suspicious  circumstances..    The  defence 
was  that  the  g^und  being  rough  and  slippery,  the  prisoner 
stumbled,  and  both  barrels  of  the  gun  had  gone  off  by  accident 
This  statement  was  confirmed  by  tracing  the  direction  of  the 
shot  in  the  body  of  the  deceased,  which  was  found  to  be  pointed 
upwards.'    But  evidence  of  this  kind  must  be  received  with 
much  caution.    Thus,  in  an  interesting  case  tried  in  Texas,  in 


1  See  2  Wharton  k  St.  Med.  Jor.  f   6S9-702 ;   Watson   on   Honieide, 

§  697.  376. 
*  2  Whart  &  St  Med.  Jar.  (3d  ed.)        •  Watson  on  Homicide,  276, 
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1878,^  the  evidence  was  that  Saanders,  who  was  a  hired  servant 
of  Hnffhines,  was  in  the  habit  of  getting  up  in  the  night  to  look 
after  the  horses  in  his  care.     On  the  night  of  the  homicide  he 
pretended  to  suspect  that  some  interloper  was  prowling  about 
iJie  premises,  and  he  called  the  deceased  to  go  out  with  him  to 
look.     He  had  a  pistol ;  and  when  they  were  a  short  distance 
from  the  house,  the  deceased  was  killed  by  a  shot  from  the  pistol 
in  the  hands  of  the  defendant.     The  defence  was  that  the  shot 
ipvas  accidental ;  that  the  deceased,  at  the  time  of  the  shooting, 
^WBS  walking  before  the  defendant;   that  the  defendant  had 
cocked  his  pistol,  had  was  trying  to  let  the  hammer  down,  hold- 
ing the  pistol  in  his  hands,  at  an  angle  of  about  45° ;  that  the 
Bammer  slipped  from  under  his  thumb,  causing  an  accidental 
discharge  of  the  pistol,  the  ball  penetrating,  as  he  supposed,  the 
deceased's  back.    In  point  of  fact,  however,  the  ball  entered  the 
head  of  the  deceased,  about  the  base  of  the  occipital  bone,  pro- 
ceeding about  two  inches  in  a  downward  range  towards  the  chin. 
£xperts  were  produced  to  contradict  the  defendant's  statement 
by  showing  that  it,  was  irreconcilable  with  the  course  actually 
taken  by  the  ball.    The  defendant  was  on  this  evidence  con- 
victed and  sentenced  to  death ;  but  in  the  supreme  court  the 
judgment  was  reversed  and  a  new  trial  ordered.'    The  view 

^  Sftimderfl  v.  State,  87  Tex.  710.  the  ordinaiy  position  in  which  such 

*  ^  The  State,"  said  Walker,  J.,  has  weapons  are  held  when  idmed  at  an 

adopted  a  theory,  favored  by  the  evi-  object,  if  the  theory  of  the  State  be 

dence  of  profesrional  witnesses,  incon-  correct.    But,  after  having  examined 

sistent  with  the  statements  of  the  ap-  some  authorities  of  very  high  stand- 

pellant^  which  appears  to  be  predicated  ing  on  gunshot  wounds,  and  particu- 

(to  postulate  7)  that  the  direction  of  larly  the  reports  of  surgeons  employed 

ihe  ball,  after  it  entered  the  head  of  in  the  field  and  base  hospitals  during 

the  deceased,  must  necessarily  have  the  late  war  in  the  United  States,  we 

followed  the  prolongation  of  a  straight  are  petfeetly  iotisfied  that  t9  v^atever 

line  from  the  point  at  which  it  was  ^^  degree  ofperfeetwn  ike  noble  eeienee  of 

charged  from  the  pistol.    This  theory,  eurgery  may  haoe  been  brought^  no  miss 

if  true,  to  account  for  the  depression  have  ever  been  laid  down  or  attempted  to 

in  the  line  of  direction  pursued  by  the  eitMuik  ike  geometrical  direction  of  war 

ball,  after  entering  the  man's  head,  mistilee  after  entering  the  human  body. 

would  esUblish  the  fiust  that  the  ball  Where  bodies  of  equal  densi^,  and  of 

must  have  been  fired  from  a  point  spherical  form  (as  in  case  of  the  ivory 

higher  than  the  head  ol  the  deceased,  balls  used  in  the  game  of  billiards)  are 

which  might,    perhaps,  iuTolve   the  brought  in  contact,  tbey  will  separate, 

case  in  speculation,  if  not  in  absurdly,  on  the  geometrical  principle  that  the 

At  all  events,  it  is  inconsistent  wiUi  angle  of  incidence  is  equal  to  the  aa- 

the  idea  that  the  pistol  was  held  in  gle  of  reflection.    This,  however,  d»> 
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taken  by  the  coart,  as  is  well  observed  by  a  contemporary  critic,^ 
is  sastained  in  substance  by  high  authority  as  well  as  by  Boaoi 

reason.    No  positive  rule  can  be  laid  down  as  to  the  precae 

pends  upon  the  condition  that  the  cne,  feel  sore  we  are  antboiized  in  these 
by  which  the  moving  ball  is  forced,  remarks  by  the  ezperience  and  adea- 
shall  strike  precisely  upon  its  centre, —  tific  obseryatton  of  every  aotfior  who 
the  skilful  player  well  understanding  has  treated  the  subject,  and  espeasBj 
how  to  produce  or  avoid  this  result,  those  who  have  written  irom  persooai 
Many  illustrations  might  be  given  of  observation.     We  do  not  feel  antlMr- 
this  principle  on  the  billiard  table,  ized  in  a  legal  opinion   to    enter  wt 
fint  when  bodies  of  unequal  density  length  into  mere  scientific    ^»eciila- 
and  different  in  form  are  brought  in  tions.    But  we  think  in  this  case  we 
contact  By  equal  or  unequal  forces,  the  are  called  on  to  deduce  {rom  sdeoee 
principle  by  which  they  will  be  deflect-  as  far  as  it  goes,  and  from  known  facts 
ed  depends  upon  so  many  conditions  and  principles,  whatever  can   be  §o 
as  to  have  so  far  utterly  baffled  any  legitimately  deduced  in  favor  of  in- 
law which  science   has    established,  nocence  and  human  life. 
There  are  plenty  of  living  men  who        ^'  The  State  offered  in  evidence  the 
could,  upon  their  own  bodies  illustrate  testimony  which   the  appellant   for- 
the  erratic  and  utterly  uncertain  di-  nished  against  himself,  and  then,  tak- 
rection  of  gunshot  wounds,  by  a  sim-  ing  everything  for  granted  which  cooM 
pie  reference  to  the  wound  of  entrance  ^  the  grailt  of  the  appellant,  those 
and  the  wound  of  exit.    A  ball  pass-  parts  of  his  statement  which  vroold 
ing  through  the  atmosphere  under  a  imply  his  innocence  are  attacked  by 
diminishing    force  will    be  deflected  the  evidence  of  surgeons,  whose  atate- 
more  easily  than  one  flying  with  the  ments,  we  believe,  have  been  allowed 
full  velocity  of  its  exit  from  the  muc-  an  undue  force  by  the  jury.    No  mem- 
ale  of  the  piece  from  which  it  is  dis-  ber  of  the  profession,  whose  experi- 
charged.    Many  instances  are  found  enoe  has  extended  to  this  dass  of 
where  partially  spent  balls,  entering  cases,  need  be  admonished  of  the  daa- 
merely  the  muscular  parts  of  the  hu-  ger  of  relying  too  mndion  the  opinioa 
man  body,  have  traversed  a  line  vary-  of  experts.  ....  We  have  twice  very 
ing  many  degrees  from  the  line  upon  carefully  examined  this  recofd,  and 
which  they  entered  the  body.    The  the  case  has  been  argued,  with  great 
most  remarkable  and  singular  results  ability  to  the  court,  and  we  fed  that 
are  often  witnessed  where  leaden  balls  we  should  be  doing  great  wrong  in 
come  in  contact  with  the  tough  sinew-  taking  away  the  life  of  a  homan  being 
ons  cartilages  or  ossified  parts  of  the  upon  doubtful  and  uncertain  evidence, 
human  body.    Nevertheless  it  is  true  were  we  to  affirm  this  judgment    We 
that  the  conical  balls  used  in  modem  regard  it  as  one  of  those  cases  where 
warfare,  when  passing  through  a  line  the  law  has  been  violated  in  not  giving 
of  any  durection  with  great  velocity,  the  accused  the  b^iefit  of  those  grave 
and  brou^t  in   contact   with   sub-  doubts  which  most  rest  upon  every 
stances  of  less  density,  will  pass  foiv  well  informed  mind  that  has  attended 
ward  on  a  straight  line  for  a  short  dis-  to  all  the  evidence  in  the  case.    Ws 
tance,  unless  the  form  of  the  object  therefore  reverse  the  judgment  of  the 
be  such  as  to  exert  an  unequal  resist-  dietriet  court  and  remand  the  case." 
ance  on  the  striking  suifaoea.     We        ^  Cent.  L.  J.  Sept  19,  1874. 
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coarse  taken  by  a  ball  when  entering  a  human  body.  It  does 
xiot  necessarily  pursue  a  straight  course,  and  is  deflected  by 
obstacles  which  at  the  first  glance  seem  inappreciable.^  In  re- 
spect to  the  direction  of  incised  and  punctured  wounds  greater 
accuracy  of  conclusion,  as  is  elsewhere  discussed,  can  be  reached.^ 

§  679.  In  incised  wounds,  inference  to  be  drawn  from  the  skill 
of  infliction,  —  A  person  acquainted  with  anatomy  is  likely,  if 
the  object  be  to  kill,  to  strike  at  a  vital  part ;  and  hence,  when 
a  wound  is  skilfully  directed  to  such  a  vital  part  as  an  ordinary 
observer  would  not  be  acquainted  with,  special  knowledge  of  the 
subject  is  inferred.  So,  in  an  English  case,  a  wound  was  traced 
to  a  butcher  from  the  fact  that  it  was  inflicted  in  the  way  used 
by  butchers  in  killing  sheep.^ 

Left'handedness  has  sometimes  been  resorted  to  for  the  pur- 
pose of  connecting  the  defendant  with  the  offence  charged ;  and 
at  all  events,  if  the  wound  is  shown  to  have  been  effected  by  a 
person  who  was  right-handed,  it  is  a  ground  of  defence  that  the 
defendant  was  left-handed,  and  there  may  be  a  slight  inculpatory 
inference,  in  case  of  a  left-handed  wound,  drawn  from  the  fact 
that  the  defendant  was  left-handed.^ 

Whether  a  particubar  wound  could  have  been  produced  by  a 
particular  instrument,  is  a  question  as  to  which  the  opinion  of 
experts  cs^n  be  asked  .'^    The  opinion  of  an  expert  as  to  which  of 

^  See  this  Hlastrated  in  2  Whart  &  «.  Morphy,  33  Iowa,  270;  State  v. 

St  Med.  Jur.  8d  ed.  §  712 ;  and  see,  as  Porter,  84  Iowa,  131 ;  Com.  v,  Lenox, 

bearing  on  this  pdnt,  State  v.  Morph/,  3  Brewster,  249 ;  though  see  Wilson 

38  Iowa,  270;  State  v.  Porter,  34  Iowa,  o.  People,  2  Parker  C.  R.  619.    In 

131.  Ck>m.  V.  Twitchell,  1  Brewster,  566, 

s  See  2  Wh.  k  St  M.  J.  8d  ed.  §  719.  the  defendant  called  Dr.  Gross,  and 

*  Taylor's  Med.  Jur.  by  Beese,  277.  after  examining  him  upon  a  number  of 
^  See  Taylor's  Med.  Jur.  by  Beese,  matters,  show^  to  the  witness  the 

279 ;  and  see  B.  v.  Phillips,  Wood-  poker  given  in  evidence  by  the  com- 

hull's  Trials,  SO;  Wills  Circum.  £v.  monwealth. 

97 ;  where  Sellis,  a  servant  of  the  The  witness  said :  I  have  made  ex- 
Duke  of  Cumberlandt  being  found  in  periments  to  ascertain  the  facility  of 
his  bed  killed  by  a  razor,  the  question  breaking  a  human  skull  with  a  poker. 
o£  suicide  or  homicide  (in  which  there  This  is  like  the  poker  I  saw  in  the 
was  an  attempt  to  implicate  the  duke)  grand  jury  room, 
arismg,  the  hypothesis  of  suicide  was  The  following  question  was  then 
said  at  first  to  be  sustained  by  the  fact  put :  State  the  result  of  your  experi- 
that  the  razor  was  found  on  the  2^  ments. 

sideof  Sellb'sbed.    This  was  met  by  To    the   district   attorney:    My 

proof  that  Sellis  was  ambidextrous.  experiment  was  not  made  with  this 

•  DavU  9.  State,  28  Md.  16;  State  poker,  nor  on  the  body  of  Mrs.  Hill. 
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two  wounds,  either  of  itself  necessarily  fatal,  actnally  caused  iibe 
death  of  the  deceased,  is  competent  evidence.^ 

The  defendant  then  offered  to  show  he  hewildered  hy  sach  confiiBons  of 

**  that  the  poker  offered  in  evidence  science,  we  might  as  well  alxdish  the 

by  the  commonwealth  could  not  in-  form  of  jury  trial.    A  woman  is  foo&d 

flict  the  wounds  on  Mrs.  HilPs  skull ;  murdered.  Near  her  body  lies  a  poker 

that  the  witness  had  read  the  reports  stained  with  blood,  and  adheiijig  to  i: 

of  the  testimony  of  Dr.  Shapleigh,  is  a  human  hair  corresponding  in  cdor 

and  that  in  his  opinion  this  poker  to  the  hair  of  the  deceased,  and  slbreds 

could  not  inflict  those  wounds."  of  wool.    A  respectable  physician  de- 

This  was  objected  to,  and  argued.  scribes  her  wounds,  and  says,  in  sab- 

Brewster,  J.     *'  The  offer  of  the  de-  stance,  that  one  of  the  fractures  and 

fendaAt  to  show  that,  in  the  opinion  of  a  number  of  the  cuts  coold  hnre  beei 

tliis  witness,  the  poker  could  not  haTe  caused  by  the  poker.    Now  wlien  aa 

produced  the  wounds,  should  be  admit-  accused  person  offers  to  show  thai  the 

ted.    His  experiments  wiih   another  stains  are  not  blood  —  that  the  hair  ii 

poker  on  another  skull  should  be  ex-  not  human,  or  not  from  the  head  of 

eluded."  the  deceased;  that  the  shreds  are  not 

Ludlow,  J.   **.  I  concur.     In  Champ  wool  or  not  from  her  cap — or  thaX,  ia 
r.  Commonwealth,  2  Met  (Ky.)  27, the  the  opinion  of  medical'  ezperta,  the 
court  of  appeals  said:  *It  is  agreed  instrument   found  would    not    caoae 
on  all  hands  that  such  opinions,  to  be  those  wounds,  he  follows  directly  in 
admissible,  must  always  be  predicated  the  line  of  the  commonwealth's  eTi- 
upon  and  relate  to  the  facts  estab-  dence.    This  prisoner  choee  only  to 
lished    by  the    proofs  in   the   case,  pursue  the  last  line  of  defence.     The 
Mere  professional  opinions  upon  ab-  others,  howerer,  were  all  open  to  hiss, 
stract  questions  of  science,  having  no  But  he  wished  to  go  further ;   to  do 
proper  relation  to  the  facts  upon  which  what  never  has  been  permitted  before 
the  jury  are  to  pass,  evidently  tend  to  in  the  face  of  an  objection.    He  pro- 
lead  their  minds  away  from  the  true  posed  to  show  that  some  other  ann 
and  real  points  of  inquiry,  and  should  than  the  defendant's  could  not  with 
therefore  always  be  excluded.'"  some  other  poker  than  that  in  evi* 

Subsequently  the  following  question  dence,  inflict  such  wounds  upon  some 
was  put  to  the  witness :  '*  Have  yon  other  skull.  Of  what  avail  was  all 
been  experimenting  with  a  similar  this?  The  weapons,  arm,  and  skull 
poker  upon  a  human  skull?  If  so,  were  confessedly  different.  The  ex- 
state  the  result  of  the  experiment."  periment  must  have  been  made  on  the 
This  was  objected  to.  The  objection  skull  of  corpse.  These  blows  were 
was  sustained.  The  defendant  ex-  inflicted  upon  the  head  of  a  living  per^ 
cepted.  The  following  opinion  was  son.  The  expert  must  have  handled 
given  by  the  court  (Brewster,  J.)  in  a  poker  with  the  view  to  experiment 
overruling  the  exceptions: —  The  guilty  actor  in  this  scene  had  a 

''The  20thand  21st  reasons  assign  as  motive  which  might  give  far  greater 

error  the  rejection  of  '  an  opinion '  of  power  to  his  blow  than  any  Ibroe  that 

a  medical  expert '  based  upon  experl-  could  be  invoked  by  mere  philosc^y 

ments  recently  made,'  *  and  the  result  teaching  by  example, 
of  said  experiments.'    If  a  jury  can        *' But  aside  from  all  these  refioe- 

1  Eggler  V.  State,  66  N.  T.  642. 
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Inferenee  as  to  whether  tpound  was  inflicted  before  or  after 
death.  —  This  subject  belongs  more  properly  to  the  department 

of  medical  jurisprudence,  and  is  elsewhere  discussed.^ 

ments,  the  offer  contradicted  nothing,  he  did  '  not  think  any  poker  of  thii 

A  physician,  in  one  of  our  criminal  material   could    haTe    inflicted    the 

trials,  swore  that  the  defendant's  knife  wounds,  because  it  is  not  misshapen 

could  not  produce  the  wound  found  sufficiently;   it  could  not  have  been 

upon  the  throat  of  the  deceased.  Dur-    used  four  times  without  bending 

Ing  the  recess,  the  then  district  at-  It  is  possible  to  break  the  temporal 

tomey,  now  of  counsel  for  the  accused,  bone  with  the  angle  of  this  poker  and 

directed  another  surgeon  to  make  the  to  ^ye  the  tongue  through  the  frac- 

experiment ;  and  the  last  expert  was  tared  skull.     There  is  authority  for 

able  to  contradict  the  first  by  swearing  the  assertion  that  a  penetrating  wound 

that  the  weapon  had  in  his  hands  actu-  can  be  made  by  a  poker.    A  repeti- 

ally  made  a  still  greater  wound,  and  '  tion  of  the  blows  would  break  the 

had  decapitated  a  corpse.    In   Com-  bones  more/    Dr.  Maury  stated  that 

mon wealth  v.  Geisenberger  (Oyer  and  be  thought   *•  it    extremely  doubtful 

Terminer,   Philadelphia,  Dec.  term,  that  the  wounds  could  have  been  in- 

1858,  No.   679),  a  very  respectable  flicted  with  this  instrument,  and  we 

physician  swore  that  the  blow  from  the    see  it  as  it  is It  is  possible  to 

defendant's  fist  could  not  hare  broken  make  a  punctured  fracture  at  the  tern- 

the  skull  of  the  deceased.    A  piece  of  pie  with  that  poker;  it  would  be  pos- 

the  bone  was,  howeyer,  produced,  and  sible  to  make  a  lacerated  wound  with 

it  was  almost  as  thin  as  tissue-paper,  the    poker ;    undoubtedly  the  whole 

Dr.   Parkman's  skull  was  fractured  skull  could  have   been   beaten  into 

with  a  grape-vine  stick.  Bemis's  Rep.  small  pieces  with  that  poker ;  it  de- 

566.  pends  on  the  velocity  of  each  blow, 

'*  In   Champ  v.  Commonwealth,  2  and  the  rapidity  with  which  they  are 

Met.  (Ky.)  Rep.  27,  cited  by  Judge  repeated ;    the  temporal  bone  could 

Ludlow  upon  the  trial,  Judge  Duvall,  have  been  broken  with  the  heel  of 

delivering  the  opinion  of  the  court  of  the  poker,  and  then  the  tongue  drawn 

appeals,  said:    *It  is  agreed  on  all  in;  have  known  a  skull  to  be  frac- 

hands  that  such  opinions  (of  experts),  tured  with  an  umbrella;  it  was  drawn 

to  be  admissible,  must  always  be  pred-  into  the  skull  above  the  eye.' "     The 

icated  upon  and  relate  to  the  facts  ruling  in  this  case,  it  must  be  remem- 

established  by  the  proofs  in  the  case,  bered,  was  virtually  sustained  by  the 

Mere  professional  opinions  upon  ab-  supreme  court  of  the  state,  that  court 

stract  questions  of  science,  having  no  refusing  to  grant  an  aUi>€<Uur  for  a 

proper  relation  to  the  facts  upon  which  review.    In  Davis  v.  State,  38  Md. 

the  jury  are  to  pass,  evidently  tend  to  15,  it  was  ruled  that  a  medical  witness 

lead  their  minds  away  from  the  true  may  testify  as  to  the  nature  of  the  in- 

and  real  points  of  inquiry,  and  should  strument  that  inflicted  the  wounds, 

therefore  be  excluded.'  and  also  whether  the  wounds  could 

**  There  is,  therefore,  nothing  in  this  have  been  produced  in  a  particular 

reason  which  entitles  it  to  considera-  way. 

tion  as  a  question  of  law.    As  matter  ^  2  Whart.  &  St.  Med.  J.  3d  ed. 

of  fact,  the  defendant  cannot  stand  {  702. 
upon  it,  for  his  witness  stated  that 
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§  680.  hiferemee  from  mtmher  of  tMnoMii. — In  ordmarj 
of  siddde,  but  one  woond  is  inflicted,  wtuch  pcoves  C»bJ  ; 
if  the  self-deBtroyer  effects  his  purpose  by  a  «rt*»«g 
or  incisioiis,  he  selects  the  throat ;  if  he  stabs  himsrff  he  aeleca 
the  chest,  particularly  the  heart  or  belly ;  and  if  he  shoots  hix- 
self  he  generally  does  it  tluoiigh  the  hesd.^  It  therefore  be- 
comes a  sabject  of  legitimate  inyestigation  whether  or  not  tiie 
woonds  are  in  a  position  likely  to  have  been  selected  by  €De 
seeking  instantaneous  self -destruction,  and  whose  opportanitie! 
and  design  woold  be  at  that  whidb  he  conceived  to  be  dtf 
most  vital  part.  In  New  York,  in  1839,  a.  woman  was  foimd 
dead  covert  with  many  wounds.  Her  husband,  who  was  scs- 
pected,  asserted  that  she  had  destroyed  herselL  On  examxns- 
tion  there  were  found  eleven  stabs,  eight  oa  and  about  the  kh 
side  ci  the  thorax,  one  of  whidb  had  penetrated  the  pencardium 
and  divided  the  trunk  of  the  pulmonary  artery  at  its  origin,  while 
the  others  were  on  the  back  near  the  left  shoulder-blade.  There 
was  every  reason  to  suppose  that  the  stabs  in  front  and  at  the 
back  were  inflicted  at  the  same  time ;  and  the  inference  was  that 
it  was  impossible  that  the  latter  could  have  been  self-inflicted.^ 
So,  too,  the  variety  of  the  wounds  will  often  sufficiently  indicate 
the  fact  of  murder.  William  Corder  was  tried  at  the  Bury  St. 
Eidmund's  summer  assizes  for  the  murder  of  Maria  Marten,  whose 
body  was  discovered  in  a  bam  twelve  months  after  her  disappear- 
ance. He  alleged  that  she  had  committed  suicide,  but  upon  ex- 
amination of  the  body  a  handkerchief  was  found  drawn  tightly 
around  the  neck  ;  the  course  of  a  pistol  ball  was  traced  through 
the  left  cheek  passing  out  at  the  right  orbit ;  and  three  other 
wounds  were  found,  one  of  which  had  entered  the  heart,  and  all 
of  which  had  been  made  by  a  sharp  instrument,  means  of  death 
so  various  and  unusual  with  females  as  to  discredit  entirely  the 
statement  of  the  prisoner,  and  lead  to  his  conviction  and  execu- 
tion.' 

§  681.  Inference  from  mark$  an  person. — It  is  important  to 
inquire,  in  cases  where  the  defence  of  suicide  may  be  started, 

m 

t  See  2  Whart  &  St  Med.  Jar.  9d  1847,  t.  S,  p.  S77.     See  sIm  a  caw 

ed.  f  702  ei  $eq.;  Watson  on  Homicide,  where  a  hnsband  inflicted  on  his  wife 

276.  fiftj-«ix  wounds,  reported  in  Taylor*!! 

*  See  also  the  case  of  the  Duchess  Med.  Jor.  by  Beese,  281. 

of  Ffttslin,  reported  in  Ann.  d'H/g.  •  Wills  Cir.  Er.  169. 
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i^hether  there  are  marks  upon  tlie  person  other  than  those  made 
l>y  the  fatal  wounds  ;  e.  g.  whether  the  hands  or  arms  have  the 
stppearance  of  having  been  held  forcibly  during  the  commission 
of  the  deed ;  whether  the  head  appears  to  have  been  bruised, 
a.8  if  the  victim  were  first  rendered  insensible  by  a  blow  upon 
'tliat  portion  of  the  frame ;  whether  the  wound  is  in  a  position 
-that  could  not  have  been  reached  by  the  deceased,  and  which 
may  often  be  ascertained  by  placing  the  weapon  in  the  hand  of 
the  corpse,  and  observing  whether  or  not  the  direction  of  its 
probable  course  corresponds  with  that  of  the  wound.     It  must 
l>e  considered,  also,  whether  there  are  signs  of  the  presence  of 
another,  as  in  the  case  of  a  woman  found  dead  in  a  room  with 
her  throat  cut,  and  a  large  quantity  of  blood  on   her  person, 
iivhile  on  the  floor  the  presence  of  another  person  in  that  room 
Tras  clearly  demonstrated  by  the  print  of  a  bloody  left  hand  on 
the  left  arm  of  the  deceased.^    All  stains  or  marks  of  dirt  on  the 
person  or  dress  of  the  deceased  should  be  carefully  scrutinized. 
In  the  famous  case  of  Leontade,  where  a  young  girl,  after  hav- 
ing  been  ravished  was  killed,  her  dress  was  partially  identified, 
and  that  of  her  murderer  connected  with  it,  by  the  fact  that  on 
both  of  them  were  found  traces  of  evacuations,  which  took  place 
during  the  violence  committed  on  her,  which  evacuations  con- 
tained the  seeds  of  figs  of  which  she  had  previously  copiously  eaten. 

The  hand^  of  the  deceased  should  be  examined  for  the  purpose 
of  seeing  whether  they  exhibit  any  traces  of  attack  or  defence. 

The  moMJth  and  throat  of  the  deceased,  if  sleeping  at  the  time 
of  the  attack,  may  have  been  compressed  by  the  murderer  to 
prevent  an  outcry ;  and  of  this  the  body  may  subsequently  ex- 
hibit signs.' 

§  682.  Whether  the  wounds^  if  given  ly  another^  are  to  he  eon- 
%idered  ae  the  remit  of  a  momevtary  paesionate  imptdsey  or  of  pre- 
meditation. —  In  this,  as  in  the  question  just  considered,  the  posi- 
tion of  the  wound  is  of  consequence.  When  found  inflicted  in 
a  concealed  part,  such  as  a  superficial  observer  would  not  be 
likely  to  notice,  the  inference  of  intent  is  strong.^  A  person 
acting  under  the  impulse  of  passion  would  be  likely  to  inflict  a 

^  Case  of  Mary  Norkot  and  others,    body,  see  Whart  &  St  Med.  Jar.  8d 
14  Ho.  St.  Tr.  1824.  ed.  §  697. 

'  As  to  inferences  from  stains  on        *  See  2  Whart.  &  St.  Med.  Jnr.  3d 

ed.  §  697-70^-719. 
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less  skilful  wound  than  one  whose  act  was  the  result  of  premedi- 
tation. Thus,  as  in  one  or  two  Western  cases,  where  the  deceased 
is  found  with  his  eyes  gouged  out,  there  is  little  difficulty  in  de- 
ducing the  intent.  And  so  in  a  case  where  an  infant  was  found 
with  a  needle  thrust  upwards  through  its  navel. 

XUL    INFERENCE  FROM  BLOOD  STAINS. 

§  683.  li'aces  of  blood  near  the  corpse  or  in  the  way  leading 
to  or  from  it,  or  marks  or  spots  of  blood  upon  the  person  or 
clothes  of  the  accused,  should  be  carefully  examined  with  a  view 
to  the  solution  of  any  or  all  of  the  following  inquiries :  1.  Were 
the  wounds  seLE-inflicted,  or  the  act  of  another  ?  This  may  in 
some  cases  be  determined  by  observing  that  blood  is  visible  in 
spots  or  pools  in  places  where  it  could  not  have  been  if  the 
death  had  been  the  result  of  suicide ;  or  that  there  is  no  com- 
munication between  the  blood  on  the  floor  and  the  corpse ;  as 
if  the  body  had  been  removed  by  another  from  the  spot  on 
which  the  deed  was  committed.  2.  Was  the  deceased  erect 
or  lying  down  when  the  wounds  were  received  ?  It  will  throw 
much  light  on  this  question  if  the  spots  of  blood  on  the  ad- 
joining wail,  or  any  other  erect  body  near  the  locality  be  ex- 
amined, as  the  direction  from  which  they  came  inay  frequently 
be  determined  from  the  manner  in  whidi  they  have  spattered. 
Prints  of  bloody  hands  may  frequently  be  observed,  and  im- 
pressions of  bloody  feet  which  give  information  as  to  die  direc- 
tion taken  by  the  murderer  after  the  commission  of  the  act. 
Care  should  be  taken,  however,  not  to  create  indicia  while 
searching  for  them.^  A  young  man  in  France  was  found  dead 
in  his  bed,  with  three  wounds  in  the  front  of  his  neck.  The 
physician,  who  was  first  called  to  see  him  had,  unknowingly, 
stamped  in  the  blood  with  which  the  floor  was  deluged,  and 
had  then  walked  into  an  adjoining  room,  passing  and  repass- 
ing several  times.  The  consequence  was  that  suspicion  was 
raised  against  a  party  who  narrowly  escaped  being  committed 
to  take  his  trial  for  murder.  It  subsequently  turned  oat  to  be 
a  clear  case  of  suicide.'  The  examination  of  spots  supposed  to 
be  blood  upon  the  person  and  clothes  of  the  suspected  party  is 
always  of  the  greatest  importance,  for  although  this  is  gener- 


thii  subject  discussed  fully  io        *  1  TayL  Med.  J.  S7S;  and  see  Com. 
2  Wh.  &  St.  M.  J.  8d  ed.'§  724  et  seg.     v.  Sturtevant,  Appendix. 
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ally  attempted  to  be  explained  away  by  attributing  it.  to  an  ac- 
cidental cut  or  bleeding  at  the  nose,  snch  excuses  are  commonly 
easy  to  disprove  if  it  be  satisfactorily  ascertained  that  the  spots  are 
caused  by  blood.  On  this  subject  Uie  evidence  of  Dr.  Wyman,  in 
the  Webster  case,  already  referred  to,  is  entitled  to  much  weight.^ 

1  <«  When    blood    exists    in    large  glass,  painted  wood,  or  other  surface, 
quantities,  upon  furniture,  clothing,  and  a  small  portion   (a  thin  scale, 
&c.,  a  general  inspection,  wiCh  the  aid  scraped  off  with  a  knife,  is  the  most 
of  chemistry,  will  determine  its  pres-  desirable  form)  be  placed  under  the 
ence  with  sufficient  accuracy.     It  is,  microscope,  and  water  added  to  it,  it 
liowever,  not  unfirequentlj  found  in  too  soon  becomes  softened,  very  slightly 
small  quantities  for  chemical  analysis ;  tinges  the  water  around  it  with  a  pale 
and  it  has  happened  that  the  state-  reddish  color,  and  becomes  more  or 
xnent  of  a  police-officer,  or  other  non-  less  transparent,  according  to  its  thick- 
professional  spectator,  has  been  ad-  ness.    After  a  careful  inspection,  the 
xnitted  as  evidence  that  the  stains  in  observer  will  seldom  be  able  to  find 
question  were  those  of  blood,  when  any  traces  of  blood  discs,  but  trans- 
the  bare  announcement  by  a  physician  parent,  colorless  spots  will  be  seen 
even  should  be  taken  with  the  grea  -  scattered  through  the  mass,  which  with 
est    caution.      There    are    abundant  a  high  power   (say   800  diameters) 
instances,  in  the  treatises  on  medical  may  be  seen  to  have  a  globular  form, 
jurisprudence,  of  unfounded  charges  and  to  contain  granules,  usually  three 
and  unjustifiable  arrests  having  been  or  four.    These  are  the  lymph  corpus- 
made,  in  consequence  of  an  error  at  des.    If  a  drop  of  blood  be  rubbed  on 
the  outset,  as  to  the  true  nature  of  a  piece  of  glass,  as,  by  drawing  a 
stains  assumed  to  be  blood.     It  is,  bloody  finger  across  it,  so  that  the  discs 
therefore,  in  the  highest  degree  im-  are  deposited  in  a  single  layer,  and 
portant  that  examinations  should  be  then  allowed  to  dry,  they  are  readily 
conducted  with  the  greatest  care,  and  recognized  even  in  the  dried  state ; 
that  another  sign  than  color  (which  but  when  allowed  to  dry  in  masses,  I 
has  been  abundantly  proved  to  be  fal-  have  failed  to  determine  their  pres- 
lacious)  should  be  obtained.  ence.  The  lymph  globules,  on  the  con- 
**  Recently    drawn     blood,    when  trary,  may  be  softened  out  after  they 
placed  under  the  microscope,  is  at  have  been  dried  for  months,  and  their 
once  recognized  by  the  presence  of  a  characteristic  marks  readily  obtained, 
vast  number  of  flattened  discs  (com-  I  have  examined  blood  which  has  been 
monly,  though  inaccurately  designated  dried  for  six  months,  and  have  found 
as  *  blood  globules '),  of  a  red  color,  it  easy  to  detect  them.    It  is  not  im- 
with  a  single  central  spot,  interspersed  probable  that  they  may  be  detected 
among  which  may  be  seen,  in  far  less-  after  the  lapse  of  years,  if  the  blood 
er  numbers  compared  with  the  discs  shall  have  been  preserved  dry,  so  as 
themselves,  rounded,  colorless  globules,  to  prevent  decomposition, 
containing  each  three  or  four  central  "  The  evidence  that  the  stains  on 
granules.     These  last  are  known  to  the  pantaloons  and  slippers  of  Pro- 
physiologists  as  '  lymph  corpuscles,'  fessor  Webster  were  of  blood,  was 
or  Mymph  globules,'  proper.     If  a  derived  wholly  firam  th^ microscope, 
drop  of  blood  be  dried  on  a  piece  of  And  the  presence  of  the  lymph  cor- 
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In  the  trial  of  Leayitt  Alley,  in  Boston,  1873,  elaeiwheTe 
adverted  to,  the  question  whether  dried  human  blood  can  be 
distinguished  from  horse  blood  was  largely  discussed  by  expertB. 
Although  there  was  some  expert  testimony  tending  to  the  affirm- 
al^ye,  the  tenor  of  the  evidence,  and  that  of  the  subsequent  dis- 
cussion, is  that  no  positive  conclusion  can  be  reached  on  the 
subject.^  At  all  events,  any  conclusion  that  may  be  reached  on 
the  question  whether  a  dried  blood  stain  is  from  human  blood  is 
open  to  such  reasonable  doubt,  that  it  should  not  be  allowed  to 
determine  the  deliberations  of  the  jury.' 

pasdes,  combiDed  with  the  color,  and  found  blood  on  the  prisoner's  clolhes. 

other  and  less  characteristic  micro-  The  court  of  appeals  afllnned   this, 

scopic  appearances  of  the  blood,  was  saying :  '*  Stains  of  blood  fonnd  upon 

the  basis  of  the  opinion  given  at  the  the  person  or  clothing  of  the  partr  ae- 

trial.  cused  have  always  been  recognised 

**  While  the  presence  of  lymph  cor-  among  the  ordinary  indicia  of  homi- 
puscles,  combined  with  the  ordinary  cide.     The    practice    of    identifying 
and  more  obvious  appearances  of  blood,  them  by  circumstantial  evidence,  and 
is  regarded  as  the  diagnostic  sign  of  by  the  inspection  of  witnesses  and 
blood,  yet  it  should  never  be  lost  sight  jurors,  has  the  sanction  of  immemorial 
of  that  it  does  not  give  an  absolute  sign  usage  in  all  criminal  tribunals.     The 
that  the  blood  is  never  of  the  human  testimony  of  a  chemist  who  has  ana- 
body.    The  blood  of  some  animals  so  lyzed  blood,  and  that  of  the  observer 
closely  resembles  that  of  man,  in  its  who  has  merely  recognized  it,  belong 
microscopic  characters,  that,  as  yet,  to  the  same  legal  grade  of  evidence*" 
no  positive  means  exist  by  which  they        In  Com.  v,  Twitchell,  1  Brewster, 
may  be  distinguished.    The  opinion  561,  the  course  taken  by  the  court  in 
that  a  stain  of  blood  in  question  is  this  relation  deserves  high  commends- 
human  or  animal,  must  rest  upon  im-  Uon.     It  is  thus  stated  in  the  report : 
probabilities."     Statement    by  Prof.  **At  the  conclusion  of  the  common- 
Wyman,  reported  in  Bemis's  Webster  wealth's  case,  Charles  H.  T.  CoUis, 
case,  90,  91,  n.     And  see  2  Whart.  &  Esq.,  for  the  defendant,  moved  that 
St.  M.  J.  8d  ed.  §  754  ;  Richardson's  the  articles  of  clothing  which  the  com- 
Hand-book  of  Med.  Micr.  Phil.  1871.  mon wealth's  witness.  Dr.  Levis,  had 

^  See  evidence  given  in  2  Whart.  &  testified    were    stained    with    blood, 

St.  Med.  Jur.  8d  ed.  §  758.  should  be  delivered  for  ezaminatioD 

'  See  also  Gaines  v.  Com.  60  Penn.  by  defendant's  experts. 
St.  819 ;  State  v.  Knight,  48  Me.  11.        *'  This  motion  was  argued  by  coan- 

In  People  t;.  Lindsay,  Pamph.  Syra-  sel  on  both  sides, 
cuse,  in  1875,  evidence  was  given  that        ^Brewster,  J.    The  articles  identi- 

human  blood   could    be  distinctively  fied-  by  the  officers  as  the  clothing  of 

identified.  the  defendant,  having  been  examined 

In  People  v,  Gonzales,  85  N.  Y.  49,  by  Dr.  Levis,  and  his  opinion  having 

decided  by  the  N.  Y.  court  of  appeals  been  given  to  the  jury  as  to  the  results 

in  1868,  the  sfficer  who  made  the  ar-  of  his  examination  thereof,  the  defend- 

rest  waa  permitted  to  testify  that  he  ant's  counsel  have  moved  that  the  de- 
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CHAP.  XX.]  BLOOD  STAINS.  [§  684. 

§  684.  As  to  the.  general  character  of  blood  stains  the  follow- 
ing points  mast  be  kept  in  mind :  — 

Heavy  blant  instruments  may  produce  death  without  immedi- 

fendant's  experts  be  permitted  to  ex-  selected  hy  the  court,  it  becomes  nec- 
amine  them  in  the  presence  of  officers  essaiy  to  state  what,  in  mj  judgipent, 
of  the  court  The  district  attorney  has  ought  to  be  the  practice  of  this  tribunal, 
opposed  this  motion,  stating  that  he  <<  1.  It  is  to  be  noted  that  the  asti- 
is  willing  that  the  examination  ^hall .  cles  in  question,  except  the  poker,  haTe 
take  place  as  desired,  if  the  name  of  not  yet  been  offered  in  evidence,  and 
the  defendant's  expert  is  submitted  to  the/  therefore  remain  in  the  custody 
and  approved  by  the  commonwealth's  ^  of  the  commonwealth's  officers.  This 
officer  and  by  the  court  The  defend-  motion  is  therefore  premature, 
ant  has  declined  to  submit  the  name  ^<2.  When  the  articles  shall  have 
of  his  expert,  and  has  insisted  upon  been  offered  in  evidence,  they  are 
his  absolute  right  to  have  the  articles  placed  in  the  special  custody  of  the 
examined  when,  where,  and  by  whom  court,  to  be  dealt  with  as  justice  re- 
he  pleases^  conceding  only  that  the  quires. 

officers  of  the  court  may  be  present.  ^*  8.  Should  the  prisoner's  counsel 
The  articles  having  been  exhibited  to  then  desire  them  to  be  examined, 
thejury,and  some  of  them  having  been  the  court  should  see  to  it  that  they 
banded  to  the  jury,  they  must  be  re-  are  guarded  from  intentional  or  acci- 
garded  as  in  evidence.  The  defendant  dental  injury  with  the  most  scrupulous 
should  have  the  fullest  right  of  examin-  care,  and  they  may  be  examined  in 
ation  accorded  to  him,  consistent  with  open  court  by  any  persons  selected  by 
the  preservation  of  the  articles  from  ac-  the  prisoner  or  his  counsel,  or  if,  firom 
cidental  or  intentional  destruction.  If  necessity,  the  examination  cannot  be 
the  object  is  to  inspect  by  the  use  of  made  accurately  in  open  court,  they 
glasses,  this  can  be  accomplished  by  should  be  plac^  in  the  hands  of  any 
examination  in  open  court,  or  in  an  respectable  chemist  or  physician  to  be 
adjoining  room,  in  the  presence  of  selected  by  the  prisoner,  with  the  con- 
officers.  If  the  purpose  is  to  secure  sent  of  the  court.  They  should  be 
a  chemical  analysis,  I  think  the  defend-  properly  identified  as  the  very  articles 
ant  is  entitled,  as  matter  of  right,  to  offered  in  evidence  by  the  common- 
have  such  an  examination  made  by  wealth,  before  they  are  delivered  to 
any  expert  he  may  select;  but  to  guard  the  person  who  has  been  selected  by 
against  the  possible  destruction  of  im-  the  prisoner's  counsel,  and  for  this 
portant  evidence,  the  tests  should  be  purpose  that  person  should  receive 
applied  in  the  presence  of  the  court.  them  in  open  court ;  and  they  should 
'*  Ludlow,  J.  A  motion  having  been  then  be  examined  in  the  presence  of 
made  by  the  prisoner's  counsel  to  per-  an  officer  or  officers  of  the  court 
mit  the  clothing  and  other  articles  <*  The  defendant's  counsel  refusing 
which  Dr.  Levis  has  examined  and  to  submit  the  names  of  their  experts  to 
identified  as  being  sprinkled,  satu-  the  court,  it  was  ordered  that  all  the 
rated,  or  smeared  with  the  blood  of  a  articles  be  taken  to  the  grand  jury 
mammal,  to  be  examined  by  some  per^  room,  on  the  next  Saturday  morning 
son  to  be  selected  by  them,  but  not  in  at  half-past  nine  o'clock,  there  to  be 
the  presence  of  the  court,  though  in  produced  by  the  district  attorney  in 
the  view  of  an  officer  or  officers  to  be  the  presence  of  the  judges,  the  counsel^ 
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ate  effusion  of  blood ;  ^  a  weapon  may  be  wiped  after  the  £atai 
blow ;  and  in  all  cases,  the  handle,  casement,  and  joints  of  the 
weapon  should  be  scrutinized.  Often  a  weapon,  after  inflicting 
a  rapid  incised  or  punctured  wound,  is  wiped  by  the  edges  of  the 
wound  closing  before  blood  has  reached  the  surface. 

In  stabs  the  dagger  or  knife  may  inflict  death  without  reoelT- 
ing  any  blood  stains,  or  at  the  most,  a  film  which  leaves  wh^i 
dried  a  faint  yellow-brown  tinge. 

The  absence  of  blood  stains  on  the  dress  of  the  accused  affords 
but  a  slight  presumption  of  innocence,  even  in  cases  of  violent 
homicide  by  cutting,  since  such  stains  may  have  been  effaced,  and 
since,  also,  there  are  many  cases  of  such  hotniddes  (e.  g.  cutting 
a  throat  from  behind),  in  which  the  blood  would  not  reach  the 
person  of  the  assailant.^ 

The  form  and  direction  of  blood  spots  on  furniture  may  indi- 
cate the  position  of  a  wounded  person  in  respect  to  such  spots. 

On  clothing,  supposing  it  to  be  identified  with  the  deoeased, 
which  is  a  prerequisite,^  the  direction  of  the  flow  of  the  blood 
must  be  examined.  If  downwards  it  proves  an  upper  blow,  and 
indicates  that  the  wounded  person  was  more  or  less  erect  at  the 
time  of  the  wound. 

Splattering  may  indicate  at!  arterial  wound,  or  a  continued 
struggle. 

On  shirts,  blood  stains  may  arise  from  flea  or  mosquito  bites; 
and  the  shirt  may  have  been  worn  on  both  sides.  In  Alley's 
case,  tried  in  Boston  in  1873,  one  alternative  presented  by  tiie 
defence  was  that  the  blood  was  caused  by  a  menstrual  discharge 
from  the  defendant^  wife.  But  when  the  blood  is  dried,  no  satis- 
factory solution  of  this  question  can,  as  has  been  already  seen, 
be  reached.* 


for  the  prisoner,  and  inch  experts  as 
they  might  select."  As  is  elsewhere 
argued,  private  examinations  taken  by 
experts  without  notice  to  the  other 
side  are  as  ex  parte  as  private  affida- 
vits taken  without  notice  to  the  other 
side.  The  proper  course  is  to  require 
due  notice  of  such  examination,  and  to 
reject  the  result  of  the  examination, 
unless  such  notice  were  given,  and  un- 
less the  integrity  of  the  thing  examined 
be  proved.     Wh.  C.  L.  7th  ed.  §  822. 
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^  2  Whart  &  St  Med.  J.  §  689. 
In  O'Mara  v.  Com.  75  Penn.  Si.  424, 
it  was  held  that  character  of  efiusion 
of  blood  was  admissible  to  indicate 
wound. 

3  Taylor's  Med.  Jur.  by  Reese,  290. 

'  If  lost,  secondary  evidence  of  the 
condition  of  the  cloUiing  may  be  giv- 
en.   Com.  V.  Pope,  108  Mass.  440. 

^  See  as  to  general  bearing  of  such 
evidence,  Com.  v.  Sturtevant,  Ap- 
pendix; Com.  0.  Udderzook,  Appen- 


CHAP.  XX.]  THINGS  ADHEBING  TO  WEAPON.  [§  687. 

XIY.    INFERENCE  FBOM  THINGS  ADHEBING'  TO  WEAPON. 

§  686.  Sair  or  other  parts  of  body  may  adhere  to  the  weapon. 
—  This,  in  respect  to  hair,  is  strong  evidence  connecting  the 
weapon  with  the  homicide,  when  the  hair  resembles  that  of  the 
deceased.  But  hair  should  be  carefoUy  examined  by  micro- 
scope so  as  to  determine  whether  or  no  it  is  human.  Thus,  Dr. 
Lyons  details  a  case  where  9k  primd  facie  case  of  homicide  was 
rebutted  by  proof  that  the  hair  was  that  of  a  brute.^  So,  in 
a  case  tried  in  Massachusetts  in  1874,  an  inference  that  a  stake 
traced  to  the  defendant  had  been  used  in  the  homicide  was  drawn 
from  the  fact  that  the  stake,  besides  being  bloody,  had  on  it  a 
piece  of  bone,  such  as  in  the  blow  given  might  have  been  taken 
from  the  deceased.' 

§  686.  So  of  fhree  of  elothing,  —  In  a  case  cited  by  Dr.  Tay- 
lor,' ^*  a  razor  was  produced  in  evidence,  with  which  it  was  alleged 
the  throat  of  the  deceased  had  been  cut.  I  examined  the  edge 
microscopically,  and  separated  some  small  fibres  from  a  coagulum 
of  blood,  which,  under  a  high  magnifying  power,  turned  out  to 
be  cotton  fibres.  It  was  proved  that  the  assassin,  in  cutting  the 
throat  of  the  deceased  while  lying  asleep,  had  cut  through  one 
of  the  strings  of  her  cotton  night-cap.'*  Other  cases  are  cited 
by  the  same  author  of  woollen  fibres  thus  being  mixed  with 
blood. 

XY.    INFEBENCE  FBOM  LUBUJTT  TO  ATTACK. 

§  687.  This  may  arise  from  three  different  causes :  Ist.  The 
possession  of  money  or  valuable  articles  ;  2d.  An  old  grudge,  or 
'similar  cause,  such  as  a  previous  quarrel ;  and  8d.  Jealousy.  In 
the  first  of  these  cases  the  questions  arise  whether  the  fact  that 
the  deceased  was  in  the  possession  of  money,  particularly  if 
the  amount  be  considerable,  was  known  to  any  one ;  and  if  so, 
to  whom;  whether  money  was  found  on  the  corpse  or  was 
missing;  whether  there  is  evidence  that  any  suspected  party, 
Buddeidy  and  from  an  unexplained  cause,  became  possessed  of  a 
large  sum,^  paid  long  standing  and  pressing  debts  of  considera- 
ble amounts,  or  remarkably  increased  his  expenditures  ?  Pedlers, 

dix,  aa  to  marks  of  blood  on  a  wagon  *  Com.  v.  Stiirtevant,  Appendix, 

naed  by  defendant;  and  People  p.  Lind-  *  B.  v.  Harrington,  Taylor's  Med. 

say,  Pamph.  Bep.  Sjrracnse,  1S75.  Jnr.  by  Beese,  SSS. 

^  Apology  for  the  Miorosoopei  p.  ^  See  Kennedy  v.  People,  89  N.  Y. 

24.  246. 
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■ 

especially  itinerant  yendors  of  jewelry  and  other  valiiable  artides, 
are  from  this  cause  rendered  peculiarly  liable  to  attack,  and  it  is 
of  importance  to  inquire,  in  cases  of  this  description,  who  was  last 
seen  in  company  with  the  deceased,  or  with  any  of  the  artides 
known  to  have  been  in  his  possession.^  H^nce  it  is  always  ad- 
missible to  introduce  eyidence,  showing  that  the  deceased  had 
a  pecuniary  claim  on  the  defendant*^ 

^  Wills  on  Circum.  £y.  2S7-24S.  of  the  obstacle  hj  criminal  means.    In 

*  Hamby  v.  State,  86  Tex.  528.  the  case  of  Rex  v.  Burdock  (see  Best 

**  On  a  late  trial  for  murder,  Lord  on  Pres.  {  196),  an  elderly  lady,  pos- 

Chief  Justice  Campbell  thus  summed  sessed  of  some  property,  had  gone  to 

up    the    doctrine    under   discussion:  lire  with  the  prisoner,  who  kept  a  lodg- 

'With  respect  to  the  alleged  motive  ing-house.    Being  taken  unwell,  and 

it  was   of  great  importance  to  see  attended  by  the  prisoner,  the  cupidity 

whether    there    was    a   motive    for  of  the  latter  was  excited  so  strongly, 

committing  such  a  crime,  or  whether  as  to  induce  her  to  administer  poisoo 

there  was    not ;    or    whether    there  in  some  gruel  which  she  prevailed  oa 

was  an  improbability  of  its  having  her  lodger  to  take,  and  which  resulted 

been  committed  so  strong  as  not  to  in  death.    The  change  which  was  ob- 

be  overpowered  by  positive  evidence,  served  soon  after  in  the  prisoner's  life 

But  if  there  be  any  motive  which  can  and  habits  showed  that  the  death  had 

be  assigned,  I  am  bound  to  tell  you  been  to  her  a  lucrative  event ;  and,  on 

that  the  adequacy  of  that  motive  is  of  the  evidence  of  this,  and  other  cogent 

little  importance.    We  know  from  the  circumstances,  she  was  convicted  and 

experience  of   criminal  courts,  that  executed.    In  the  case  of  Rex  p.  Patch 

atrocious  crimes  of  this  sort  have  been  (see  Wills  Circum.  £v.  280),  the  pris- 

committed  from  very  slight  motives ;  oner,  who  boarded  with  his  employer, 

not  merely  from  malice  and  revenge,  had  been  enabled,  from  his  relations  to 

but  to  gain  a  small  pecuniary  advan-  the  latter,  to  obtain,  to  a  considerable 

tage,  and  to  drive  off,  for  a  time,  extent  the  control  of  his  business,  and 

pressing  difficulties.' "    Wills  Circum.  was  endeavoring  to  secure  it  perma- 

Ev.  5th  American  ed.,  pages  43-4.  nentlybya  course  of  fraud.    Ss  plans 

See  also  remarks  of  Judge  Wells,  in  being  in  danger  of  frustration  by  the 

Com.  V.  Sturtevant,  Appendix.  vigilance   of  his  employer,    he    was 

'<  Another  form  in  which  murder  is  tempted  to  put  the  latter  out  of  the 

committed  for  the  sake  of  immediate  way,  which  he  did  by  shooting  him  one 

gain  is  when  the  property  of  a  person  evening,  as  he  sat  in  his  parlor.    The 

has  been,  by  the  force  of  circumstances,  crime,  in  this  case,  seems  to  have  been 

brought  under  the  control  or  within  induced  by  the  double  motive  of  the 

the  reach  of  another;  and  nothing  but  desire  of  gain,  and  the  fear  of  detec- 

the  life  of  such  person  prevents  its  tion."    Burrill  Cir.  Evidence,  pages 

passing  entirely  into  the  other's  hands.  287-8. 

If,  by  the  force  of  the  same  circum-  In  the  trial  of  the  Knapps  for  the 

stances,  or  by  actual  contrivance  or  murder  of  Joseph  White,  it  iq>peared 

artifice,  the  person  also  is  brought  that  Mr.  White  was   childless,  and 

within  reach,  a  motive  of  great  force  left  as  his  legal  representatives  Mrs. 

is  presented,  to  attempt  the  removal  Beckford,  his  housekeeper,  the  only 
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§  688.  Where  the  absenoe  of  other  motive  makes  it  probable 
that  the  cause  was  an  old  grudge,  the  inquiry  then  arises,  with 

child  of  ^a  deceased  sister,  and  four  that  J.  J.  Knapp,  Jr.,  would  pay  one 
nephews  and  nieces,  the  children  of  a  thousand  dollars  for  the  job.  Thej 
deceased  brother.  He  had  executed,  proposed  yarious  modes  of  doing  it, 
as  was  known  in  the  family,  a  will  by  and  asked  Grant  to  be  concerned, 
"which  he  left  by  far  the  larger  por-  which  he  declined.  George  said  the 
lion  of  his  estate  to  Stephen  White,  housekeeper  would  be  away  all  the 
one  of  the  children  of  the  testator's  time;  that  the  object  of  Joseph  J. 
brother,  reserving  but  a  small  legacy  Knapp,  Jr.,  was  first  to  destroy  the 
to  Mrs.  Beckford.  A  daughter  of  Mrs.  will,  and  that  he  could  get  from  the 
Beckfbrd  married  Joseph  J.  Knapp,  housekeeper  the  keys  of  the  iron  chest 
Jr.',  who,  with  his  brother,  John  Fran-  in  which  it  was  kept.  Frank  called 
cis  Knapp,  were  young  shipmasters  again  on  the  same  day  in  a  chaise,  and 
of  Salem,  of  respectable  family,  the  rode  away  with  Richard,  and  on  the 
Bons  of  Joseph  J.  Knapp,  also  a  ship-  night  of  the  murder,  Grant  stayed  at 
master.  Shortly  after  the  murder,  the  the  Half-way  house,  in  Lynn.  In  the 
father  received  a  letter  obscurely  in-  mean  time  suspicion  was  greatly 
timating  that  the  party  writing  the  strengthened  by  Joseph  J.  Knapp, 
letter  was  possessed  of  a  secret  con-  Jr.,  writing  a  pseudonymous  letter 
nected  with  the  murder,  for  the  pres-  to  the  vigilance  committee,  trying 
ervation  of  which  he  demanded  a  to  throw  the  suspicion  on  Stephen 
'Moan"  of  three  hundred  and  fifty  White.  Richard  Crowninshield, Geo. 
dollars.  This  letter  Mr.  Knapp  was  Crowninshield,  Joseph  J.  ELnapp,  Jr., 
nnable  to  comprehend,  and  handed  it  and  John  F.  Knapp,  were  arrested 
to  his  son,  Joseph  J.  Knapp,  who  re-  and  committed  for  murder.  Richard 
turned  it  to  him,  saying  he  might  hand  Crowninshield  made  an  inefiectual  at- 
it  to  a  vigilance  committee  which  had  tempt,  when  in  prison,  to  influence 
been  appointed  by  the  citizens  on  the  Grant,  who  was  in  tfie  cell  below,  not 
subject.  This  the  father  did,  and  it  to  testify,  and  when  this  failed,  com- 
led  to  the  arrest  of  Charles  Grant,  the  mitted  suicide.  John  F.  Knapp  was 
person  writing  the  letter,  who,  after  then  convicted  as  principal,  and  Jo- 
some  delay,  disclosed  the  following  seph  J.  Elnapp,  Jr.,  as  accessary  be- 
facts :  He  (Grant)  had  been  an  asso-  fore  the  fact.  Greorge  Crowninshield 
ciate  of  R.  Crowninshield,  Jr.,  and  proved  an  alibi,  and  was  discharged. 
George  Crowninshield ;  he  had  spent  The  motive  was  the  inheritance  to 
part  of  the  winter  at  Danvers  and  White's  estate ;  and  yet  the  murderers 
Salem,  under  the  name  of  Carr,  part  acted  on  a  mistake  of  law,  they  sup- 
of  which  time  he  had  been  their  guest,  posing  that  Mr.  White's  representa- 
concealed  in  their  father's  house  in  tives,  in  case  of  his  death  intestate, 
Danvers  ;  on  the  2d  of  April  he  saw  would  take  per  stirpe$,yrher^M  in  fact 
from  the  windows  of  the  house  Frank  they  would  take  per  capita ;  so  that 
Knapp  and  a  young  man  named  Allen  actually  Mrs.  Beckford,  to  increase 
ride  up  to  the  house  ;  George  walked  whose  estate  the  murder  was  com- 
away  with  Frank,  and  Richard  with  mitted,  received  no  more  by  an  in- 
Allen,  and  on  their  return,  George  testacy  than  she  would  have  by  the 
told  Richard  that  Frank  wished  them  will, 
to  undertake  to  kill  Mr.  White,  and 
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whom  the  deceased  has  had  a  recent  or  violent  quarrel,  or  lAo 
from  any  other  relation  or  action  of  the  deceased  toward  him 
would  probably  be  tempted  to  seek  the  death  of  his  real  or  sup- 
posed enemy.  In  connection  with  this,  evidence  is  always  ad- 
missible, of  threats  and  declarations  of  hostile  purpose,  aa  well 
as  of  quarrels  and  coolnesses,^  and  it  is  expedient,  therefore,  to 
consider  who  has  used  such  declarations,  and  what  has  been  their 
character. 

So  it  is  important  to  inquire  whether  tixere  were  any  debton 
of  the  deceased,  in  sums  which  they  were  unable  to  pay ;  and 
whether  their  dealings  with  their  creditor  had  been  marked  with 
such  urgency  on  his  part,  and  embarrassment  on  theirs,  as  to 
make  his  (J^ath  an  object  to  them  of  relief.  Mr.  Attorney  Gen- 
eral Clifford,  in  his  speech  in  the  Webster  -case,  says  in  illustra- 
tion :  "  Take  the  case  of  Colt  in  New  York,  for  the  murder  of 
Adams  ;  there  was  an  indebtedness,  and  the  victim  was  beguiled 
by  an  appointment  into  the  place  of  business  of  his  murderer, 
and  slain  for  the  debt ;  or  the  case,  in  New  Jersey,  of  Robinson, 
who  killed  his  creditor,  Mr.  Suydam,  and  concealed  his  remains 
in  his  cellar,  and  who  by  a  strange  concurrence  of  circumstances, 
was  detected,  tried,  and  convicted,  and  then  confessed  and  was 
executed,  is  another  instance."^ 

§  689.  The  Webster  trial  itself  furnishes  many  suggestions 
which,  in  this  class  of  cases,  should  be  pursued.  Was  the  de- 
fendant at  the  time  desperately  insolvent  ?  Was  his  social  posi- 
tion such  as  to  make  appearances  of  great  moment ;  and  had  he 
been  in  the  habit  of  playing  at  heavy  odds  to  keep  them  up  ?' 
Were  the  evidences  of  debt  of  such  a  character  as  if  carried  on 
the  person  could  have  been  easily  destroyed ;  and  was  there  any 
attempt  to  induce  the  deceased  to  bring  them  with  him  to  the 
spot  appointed  for  the  interview  ?  What,  in  other  words,  were 
the  probabilities  of  the  debt  being  cancelled  by  tiie  death ;  for 
upon  this  the  question  of  intention  would  depend  ?  Should  it  be 
shown  that  the  debt  was  one  of  record,  the  presumption  would 
be  much  more  in  favor  of  manslaughter,  arising  from  sudden 

^  See  infra,  §  69S;  People  v.  Hen-  cudon  to  prove  that  defendant  wtf 

diickson,  1  Parker  C.  R.  406.  pressed  for  money,  but  not  that  he 

'  Semis's  Webster  case,  421.  lived  ezpensiToly  and  had  no  occoptr 

*  In  Com.  V.  Twitchell,  1  Brewster,  tion  or  means. 
560,  it  was  held  competent  for  prose- 
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irritability  on  being  pressed  with  the  debt,  than  it  would  be 
shonld  it  appear  that  the  deceased  had  the  sole  evidences  of  debt 
on  his  person ;  that  he  had  been  invited  to  bring  tiiem,  and  /that 
they  were  afterwards  destroyed.  All  this  is  evidence,  and  so  are 
those  circumstances  from  which  a  countervailing  presumption 
could  be  drawn,  such  as  the  fact  that  the  deceased  had  indepen- 
dent securities  for  the  debt,  on  which  the  defendant  was  not 
liable,  or  that  the  defendant's  circumstances  were  not  such  as  to 
render  the  discharge  of  the  debt  of  paramount  importance. 

So  in  the  remarkable  trial  of  Udderzook  for  the  murder  of 
Goss,  reported  in  the  Appendix.  The  deceased's  life  was  largely 
insured,  no  doubt  in  pursuance  of  a  fraudulent  conspiracy  that 
after  the  insurance  he  should  disappear,  and  the  sum  be  collected 
from  the  company.  This  was  attempted ;  but  as  his  contmued 
existence,  after  the  payment,  was  inconvenient  to  his  co-conspira- 
tor, he  was  killed  by  the  latter.  On  the  trial,  the  whole  history 
01  the  insurance  was  held  legitimate  testimony,  as  showing  the 
motive. 

Jealouty^  and  the  &cts  on  which  it  rests,  may  always  be  put 
in  evidence  as  throwing  light  on  motive.^ 

XVI.    INFEBENCE  FROM  ANTECEDENT  PBEPABATIONS. 

§  690.  It  is  scarcely  necessary  to  say  that  presumptions  of  this 
class  are  not  presumptions  of  law,  but  mere  inferences  of  fact,  as 
to  which  it  is  the  judge's  duty,  not  to  declare  a  positive  rule,  but 
simply  to  notice  the  processes  of  reasoning  by  which  a  just  con- 
clusion may  be  reached.  Among  the  facts  admissible  for  this 
purpose,  under  this  head,  are  the  purchasing,  the  collecting,  the 
fashioning  instruments  of  mischief,^  of  which  the  evidence  is 
always  admissible,  provided  it  go  to  connect  the  defendant 
with  the  particular  crime.  A  familiar  illustration  of  this  is  to 
be  found  in  the  production  of  evidence  on  a  trial  for  burglary  to 
prove  that  the  defendant  had  manufactured  or  procured  the 
burglarious  instrument.^  Under  the  same  head  &11  cases  where 
the  evidence  shows  a  repairing  to  the  spot  destined  to  be  the  * 
scene  of   crime;   acts  done  with  the  view  of  originating  pro- 

1  See  infra,  §  725;  and  see  Com.  v.  >  Infra  $  707 ;  People  v.  Lamed,  8 

Madan,  102  Mass.  1;  Nesbit  v.  State,  Selden  N.  T.  446.  See  Com.  v.  Wil- 

48  6a.  288;  Templeton  i;.  People,  27  son,  2  Cush.  690;  People  v.  Winten, 

Mich.  501.  29  Cal.  658. 

>  Infra,  §  707.    See  R.  v,  Edwards, 

12  Cox  C  C.  230.  589 
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ductive  or  facilitating  causes ;  for  removing  obstractions  in  exe- 
cution of  the  design  ;  for  obviating  suspicion,  &c*    A  remaikabk 
instance  is  presented  in  the  case  of   Richard  Patch,  who  was 
convicted  and  executed  in  1806,  for  the  murder  of  his  friend  and 
patron,  Isaac  Blight.    The  prisoner  and  the  deceased  lived  in  the 
same  house,  and  the  latter  was  one  evening  shot,  while  sitting 
in  his  parlor,  by  a  pistol  from  an  unseen  hand.     A  strong  and 
well-connected  chain  of  circumstantial  evidence  pointed  to  Patch 
as  the  murderer ;  and  among  other  facts  it  appeared  that,  a  few 
evenings  before  that  on  which  the  murder  was  committed,  and 
while  the  deceased  was  away  from  home,  a  loaded  gun  or  pistol 
had  been  dischai^ed  into  the  same  room.    This  shot  the  prisoner 
represented  at  the  time  as  fired  at  him ;  but  there  were  strong 
grounds,  especially  from  the  course  of  the  ball  through  the  shut- 
ter, for  believing  that  it  must  have  been  done  by  himself,  in 
order  to  avert  suspicion,  and  induce  the  deceased  and  his  servants 
to  suppose  that  assassins  were  prowling  about  the  building.     Of 
the  same  character  is  the  case  related  by  Dr.  Hitzig,  of   the 
woman  who,  in  order  to  prepare  her  friends  for  an  intended 
poisoning,  sent  once  a  week  for  arsenic  to  the  apothecary's,  for 
the  alleged  purpose  of  killing  rats.     So  also  may  be  viewed  the 
preliminary  statements  of  Udderzook,  in   the  remarkable   trial 
reported  in  the  Appendix,  where  he  spoke  of  his  intended  victim 
as  a  person  who  was  hiding  himself,  or  who  was  supposed  to  be 
dead.^ 

§  691.  Leopold  Freund  was  tried  in  Moravia,  in  1874,  for  the 
murder  of  Ernst  Katscher.  Freund  was  a  Bohemian  vagabond, 
with  little  money  and  no  employment ;  and  saw  Katscher,  a  rich 
brewer,  at  the  railway  station  of  Brunn,  take  out  his  pocket- 
book,  and  arrange  its  contents.  Freund  had  previously  purchased 
a  third  class  railway  ticket  for  the  next  station.  In  a  moment, 
he  seems  to  have  arranged  his  entire  plan.  He  bought  a  second 
class  ticket  for  the  next  station,  intending  to  get  into  the  same 
carriage  with  Katscher,  and  to  kill  the  latter  when  asleep.  Of 
course  he  could  have  bought  a  ticket  for  a  more  distant  station, 
and  for  this  he  had  money  enough ;  but  he  wife  unwilling  to 
spend  unnecessarily,  and  so  he  concluded  that  if  Katscher  did 
not  fall  asleep  before  the  next  station,  then  a  second  ticket  fw 
the  second  station  could  be  bought,  and  so  on  until  the  victim 

^  See  Appendix  to  thii  Yolume. 
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could  be  noiselessly  and  nnresistingly  killed.  Three  tickets  were 
in  this  way  bought  in  succession,  until  at  last  Katscher,  having 
fallen  asleep,  was  attacked  and  his  throat  cut  before  he  had  time 
to  cry  out.  Freund  rifled  his  victim's  pocket-book,  and  when  the 
train  slackened  speed,  leaped  out  of  the  window.  It  was  dark ; 
and  had  he  acted  prudently  he  might  for  a  time  have  baffled  pur- 
suit. But  cautious  as  were  his  preparations,  after  the  murder 
his  cunning  vanished.  He  threw  the  bloody  pocket-book  in  a 
field.  He  stopped  at  an  inn  at  Eogetin,  where  he  left  his  blood- 
stained overcoat,  as  well  as  a  series  of  receipts  addressed  to  Kat- 
scher.  He  then  walked  back  to  Prosnitz,  and  went  out  to  make 
purchases  in  a  blood-stained  shirt.  But  his  preparations  would 
have  led  to  his  conviction,  even  had  he  not  in  this  reckless  way 
left  evidence  of  his  guilt.  The  guard  found  Eatscher*s  body 
alone  in  the  carriage  shortly  after  the  murder ;  and  the  guard's 
attention  had  been  previously  curiously  directed  to  Freund  by 
his  purchase,  at  three  successive  stations,  of  second  class  tickets. 
The  guard  was  therefore  able  accurately  to  describe  the  assassin; 
and  he  would  have  been  detected  on  this  evidence,  even  if  he  had 
not  left  so  many  marks  of  guilt  on  the  path  by  which  he  fled. 

§  692.  To  this  class  of  facts  may  be  referred  the  case  of  false 
representations  as  to  the  state  of  another  person^s  health,  with 
the  intention  of  preparing  the  connections  for  the  event  of  sud- 
den death,  and  to  diminish  the  surprise  and  alarm  which  attend 
its  occurrence,^  as  was  done  by  Captain  Donnellan  respecting 
Sir  Theodosius  Boughton.'  It  has  been  remarked  that  murder- 
ers, especially  in  the  lower  walks  of  life,  are  frequently  found 
busy  for  some  time  previous  to  the  act,  in  throwing  out  dark 
hints,  spreading  rumors,  or  uttering  prophecies  relative  to  the 
impending  fate  of  their  intended  victims.'  In  the  case  of  Susan- 
nah Holroyd,  who  was  convicted  at  the  Lancaster  assizes  of 
1816  for  the  murder  of  her  husband,  her  son,  and  the  child  of 
another  person,  about  a  month  before  committing  the  crime  the 
prisoner  told  the  mother  of  the  child  that  she  had  had  her  for- 
tune read,  and  that  within  six  weeks  three  funerals  would  go 
from  her  door,  namely,  that  of  her  husband,  her  son,  and  of  the 
child  of  the  person  whom  she  was  then  addressing.  And  so,  on 
the  trial  of  Zephon  in  Philadelphia,  in  1845,  it  was  shown  that 

1  Willfl  on  Circomi.  End.  p.  118.  •  1  Stark.  Evid.  565-6,  8d  ed. 

*  See  Gnm^y't  Report  of  the  Trial 
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the  prifloner,  who  was  a  negro,  had  got  an  old  fortune-tell^:  in 
the  neighborhood,  of  great  authority  among  the  blacks,  to  proph- 
esy the  death  of  the  deceased.  Great  caution,  however,  ahoiuld 
be  used,  particularly  when  the  persons  against  whom  the  pre^ 
sumption  is  pointed  are  ignorant  and  superstitious,  since  among 
such  the  habit  of  loose  talk  of  this  nature  is  too  prevaleat  to 
make  an  instance  of  it,  when  standing  alone,  any  just  ground 
for  suspicion. 

XYU.   INFERENCE  FROM  DECLARATIONS  OF  INTENTION  AND  THREATS. 

§  698.  By  d^endanU  —  Declarations  of  intention  and  threato 
are  admissible  in  evidence,  not  because  they  give  rise  to  a  pre- 
sumption of  law  as  to  guilt,  which  they  do  not,  but  because  from 
them,  in  connection  with  other  circumstances,  and  on  proof  of 
the  corpus  delicti^  guilt  may  be  inferred.  Evidence  of  this  kind, 
for  this  purpose,  is  always  competent ;  ^  as  where  the  piiaoner,  a 

^  State  V.  Rash,  12  Ired.  882;  John-  any  particular  policeman.'     On  bdi^ 

son  V,  State,  1 7  Alab.  618 ;  Archbold's  asked  to  state  what  those  threAts  were, 

C.  P.  28S;  Heath  v.  Ck)m.  1  Robin,  objection  was  made  hy  coansel  for 

(Va.)  785 ;   State  v.  Wentwortb,  87  prisoner,  and  the  court  overruled*  the 

K.  H.  1 96 ;  Dunn  v.  State,  2  Pike,  objection  and  allowed  witness  to  an- 

229 ;  Hopkins  v.  Com.  14  Wright,  9 ;  swer. 

State  V.  Alford,  81  Connect  40 ;  Ste-        *<  Testimony  of  this  character  is  ad- 

pbens  V,  People,  4  Parker  C.  R.  896 ;  missible  to  show  the  animus  of  the 

La  Beau  v.  People,  84  H.  Y.  228 ;  Fit-  accused  at  the  time  of  the  oommissioo 

man  v.  State,  22  Ark.  854 ;  Mimms  v.  of  the  crime,  and  sometimes  tends  to 

State,  16  Ohio  St.  221.    See  Moore  v.  identify  the  accused  person,  and  is 

State,  2  Ohio  St.  500;  Cluck  v.  State,  always  allowed  to  go  to  the  jmy.     Its 

40  Ind.  268 ;   Maxwell  v.   State,   8  weight  is  for  their  consideration.  Mnr- 

Hebk.  420.     Nor  need  the  menaces  der  in  the  first  degree  is  defined  by 

be  pointed  specifically  at  the  deceased,  the  statute  to  be  the  killing  of  a  ha- 

Hopkins  v.  Com.  50  Fenn.  St.  9.    In  man  being  without  authority  of  law, 

Florida,  it  has  been  held  in  a  prose-  *  with  a  premeditated  design  to  effect 

cution  for  killing  a  policeman,  that  the  death  of  the  person  killed,  or  of 

threats  of  violence  made  by  the  de-  any  human  being.'    In  determining 

fendant,  shortly  before  the  homicide,  the  nature  and  degree  of  the  crime, 

against  all  policemen,  are  admissible,  the  intent  of  the  accused  is  to  be  as- 

Dixon  V.  State,  18  Fla.  686.  certained,  and  this  is  often  found  in 

*'  The  testimony  is,  that  deceased  the  character  and  language  of  threats 

was  a  policeman  in  Jacksonyille,  and  made  and  the   circumstances  under 

the  question  was   asked    of    Lloyd,  which  they  are  made,*'    Randall,  C. 

whether,  on  the  day  of  the  alleged  J.    And  this  is  in  conformity  with  the 

murder,  he  heard  the  prisoner  make  principle  heretofore  established  that 

threats  against  any  policeman.    The  proof  of  general  maUce  to  a  class  sus- 
witness  sud  he  did,  *  but  not  against 
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negro,  said  he  intended  ^^  to  lay  for  the  deceased  if  he  froze  the 
next  Saturday  night,"  and  where  the  homicide  took  place  that 

tains  a  charge  of  malice  to  one  of  that  defeDdant  participated  with  that  de- 
class.  Supra,  §  52.  liberate  and  premeditated  intent 
In  Maxwell  v.  State,  8  Heisk.  420,  which  it  is  incumbent  on  the  state  to 
the  evidence  was  that  four  negroes,  make  out  in  such  a  case."  Nicholson, 
after  a   rencounter  with  two  white  C.J. 

men    and    a  .negro,  followed    them,  ''To  the  criminatiye  force  of  dis- 
armed with    guns,   with  an  express  course  expressive  of  an  intention  to 
purpose  to  kill  the  negro  and  to  have  commit  an  offence  of  the  nature  of  that 
revenge  on  the  white  men,  and  went  eventually  committed,"  says  Bentham, 
to  the  house  where  the  negro  lived,  "  the  supposable  facts  that  apply  in  the 
and  inquired  for  him,  when  they  were  character  of  infirmative  considerations 
confronted   by  the  white    men    and  are,  in  species  and  denomination,  the 
asked  '*  What's  up  now  ?  "  when  one  same  that  have  been  seen  applying  in 
of  the  prisoner's  party  said,  '*  Noth-  the  case  of  preparations  and  attempts, 
ing,  Gr— d  d — n  it;  we  will  show  you,"  But,  forasmuch  as  words  are  apt  to  be 
and  fired.    It  was  held,  that  the  evi-  uttered  with  less  consideration  than 
dence  not  establishing  a  specific  intent  a   course   of    preparation,    attended 
to  kill  the  prosecutor,  and  the  shoot-  with  labor  and  hazard,  is  wont  to  be 
ing  being  so  sudden  that  there  was  no  engaged  and  persevered  in,  the  proba- 
time  for  consultation  between  the  per-  tive  force  of  the  criminative  oircum- 
Bon  firing  and  the  prisoner,  the  pre-  stance  seems  in  general  less  consid- 
vious  design  to  kill  the  particular  in-  erable,  and  at    the   same   time   the 
dividual  assaulted  was  not  established  disprobative   force    of    the    infirma- 
as  to  the  party;  and  that  the  intent,  tive  consideration  more  considerable, 
if  formed  in  the  mind  of  the  individ-  Being   of   the    nature    of   confesso- 
ual  assailant,  was  not  brought  home  to  rial  evidence,  viz.  of  that  species  of 
the  prisoner  by  any  expression  or  act  it  which  is  extra-judicial  and  sponta- 
of  his  at  the  time  of  the  shooting,  neous,  differing    only  in  respeet    of 
'<  We  cannot  see  that  there  was  any  relative  time   (the    confessorial  evi- 
time  for  deliberation,  or  that  there  dence  being  subsec|uent  to  the  event, 
was   any  premeditation;    and    espe-  the  evidence  here  in  question  ante- 
cially  we  see  no  ground  to  assume  cedent),  it   stands    exposed   to  the 
that  there  was  any  consultation,  or  disprobative  force  of  the   same  in- 
any  concert  of  action  among  the  four  firmative  considerations  as  confesso- 
negroes.     The  prosecutor  represents  rial  evidence.    If  the  state  of  things 
the  reply  of  one  of  the  negroes  to  his  expressed  in  the  former  instance,  by 
question,  and  the  act  of  raising  his  the  words  intention  different  ab  initio 
gun,  as  almost  simultaneous.    It  has  be  exemplified  here,  this  is  as  much  as 
the  appearance  of  a  sudden,  hurried  to  say,  that  the  declarations  that  have 
attempt  to  get  the  first  shot,  to  avoid  place  here  (viz.  the  declarations  of  an 
an  apprehended  attack.     There  could  intention  to  commit  the  crime  that  in 
have  been  no  time  for  consultation ;  fact  was  afterwards  committed)  were 
nor  can  we  see  that  there  was  that  false.    Supposing  such  to  be  the  case, 
deliberation  and  premeditation  neces-  the  inferences  that  may  be  drawn  from 
sary  to  make  out  the  charge.     We  them,  and  the  infirmative  considera- 
are  not  satisfied  by  the  proof  that  the  tions  that  apply  to  their   probative 
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night ;  ^  where  it  was*  said :    ^^  I  am  determined  to  kill  the  man 
who  injured  me ;  *' '  where  the  prisoner  had  declared,  the  daj 
before  the  murder,  that  he  would  certainly  shoot  the  deoeaaed ; ' 
and  where  the  language  of  the  defendant  was :    ^'  I  will  split 
down  any  fellow  that  is  saucy."  ^    Several  considerations,  how- 
ever, have  already  been  adverted  to,  which  divert  the  applicatiofia 
of  evidence  of  antecedent  preparations,  and  which  apply  witk 
equal  force  to  this  head.^    In  addition  to  these  it  is  important  to 
observe :   let.  The  words  supposed  to  be  declaratory  of  crimin&l 
intention  may  have  been  misunderstood  or  misremembered.     2d, 
It  does  not  necessarily  follow,  because  a  man  avows  an  intention, 
or  threatens  to  commit  a  crime,  that  such  intention  really  exists 
in  his  mind.    The  words  may  have  been  uttered  through  bravado, 
or  with  a  view  of  intimidating,  annoying,  extorting  money,  or 
other  collateral  objects.    Thus  a  man,  such  as  Dr.  Parkman,  may 
have  frequently  been  the  object  of  threats  or  curses  of  this  kind 
from  irritated  tenants,  and  yet  it  was  from  a  man  who  used 
neither  that  his  death  preceded.     3d.  Another  person,  really 
desirous  of  committing  the  offence,  may  have  profited  by  the 
occasion  of  the  threat,  to  avert  suspicion  from  himself.     An  in- 
stance of  this  is  given  in  the  Causes  C^ldbres.^    A  woman  of  ex- 
tremely bad  character  and  violent  temper,  one  day,. in  the  open 
street,  threatened  a  man  who  had.  done  something  to  displease 

force  in  the  character  of  criminatiTe  ma/,  at  the  time  when  made,  have 

circumstances,  are  the  same  as  in  the  been  false ;   and  declarationB  of  an 

case  of  false  extra-judicial  and  spon-  intention  to  commit  a  crime  are  no 

taineous  confessorial  evidence,  or  false  less  susceptible  of  being  false  than 

responsion.  declarations  of  the  opposite  cast,  riz. 

"  The  supposition  that  these  decla-  declarations  of  an  intention  to  abstain 

rations  are  false  may,  at  first  yiew,  be  from  the  commission  of  that  or  a  simi- 

apt  to  appear  inconsistent  with  the  lar  crime."    Bentham's  Rat.  Jud.  £▼. 

supposition  all  along  made;  viz.  that  iii.  76. 

the  crime  in  question  has    actually        i  Jim  ti.  State,  5  Humphre/s,  146. 
been  committed,  and  that  by  whom        *  Com.  v.  Burgess,  S  Ya.  Cases, 

committed  (or  rather,  whether  com-  ASA, 

mitted  by  the  supposed  delinquent)        *  "Com.  v.  Smith,  7  Smith's  Laws, 

is  the  only  remaining  subject  of  in-  697. 

qniry.     But  whether  the  crime  act-       ^  Bes.  v.  Mulatto  Bob,  4  Dallas, 

ually  committed  by  the  supposition  146. 

had  or  had  not  the  supposed  delinquent        *  See  as  giving  cautions  on  this 

for  a  sharer  in  it,  — the  declarations  point,  R.  v.  Hagan,  12  Cox  C.  C.  311. 
made  of  an  intention  to  commit  a        *  5  Causes  C^l^bres,  437. 
crime  of  that  or  a  similar  description 
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her  that  she  would  ^^  get  his  hams  cat  across  for  him."  He  was 
found  dead  a  short  time  afterwards  with  his  hams  cut  across. 
This  was,  of  coarse,  sufficient  to  excite  suspicion  against  the 
female,  who,  according  to  the  practice  of  continental  tribunals 
at  that  time,  was  put  to  the  torture,  confessed  the  crime,  and  was 
executed.  A  person  was,  however,  soon  after  taken  into  custody 
for  some  other  offence,  who  confessed  that  he  was  the  murderer ; 
that,  happening  to  be  passing  when  the  threat  was  uttered,  he 
conceived  the  idea  of  committing  the  crime,  as  he  knew  the 
^woman's  bad  character  would  be  sure  to  tell  against  her.  4th. 
It  must  be  recollected  that  the  tendency  of  a  threat  or  declara- 
tion of  this  nature  is  to  frustrate  its  own  accomplishment.^  By 
threatening  a  man  you  put  him  on  his  guard,  and  force  him  to 

^  *'  It  is  only,  however,  in  the  rud-  wards  become  a  real  and  desperate 
est  and  most  lawless  states  of  society  purpose.  FroYocation  —  opportunity 
that  we  now  find  this  phase.  In  a  — the  desire  to  save  the  character 
community  where  there  is  a  justice  of  from  £he  imputation  of  mere  bullying 
the  peiice,  to  threaten  life  is  followed  —  may  stiffen  the  attempt  to  frighten 
by  a  binding  over  to  keep  the  peace ;  into  an  attempt  to  destroy.  Or  again, 
and  such  a  threat,  therefore,  is  rarely  a  settled  animouty  may  be  produced 
heard  except  as  a  bluster.  Civiliza-  which  may  lead,  though  circuitously, 
tion,  it  is  true,  has  not  extracted  the  to  secret  mischief, 
venom  from  homicide,  but  it  has  '*  Taking  out  these  exceptions,  how- 
silenced  its  rattle.  ever,  and  assuming  the  case  to  be  one 

^  There  are  cases,  however,  where  of  a  man  of  ordinary  prudence,  where 
the  rattle  is  still  heard.  A  purpose  there  u  no  proved  settled  purpose  of 
of  vengeance  may  be  whispered  in  a  revenge,  and  in  a  community  where 
friend's  ear.  Among  men  over  whom  the  usual  restraints  of  the  law  are  ap- 
there  is  no  law,  in  the  mountain  slopes  plied,  it  becomes  very  unsafe  to  Con- 
or prairie  sweeps  to  which  no  juris-  nect  threats  previously  uttered  by 
diction  except  that  of  the  vigilance  such  a  party  with  a  recent  homicide, 
committee  has  reached ;  among  the  '  The  tendency  of  such  a  prediction,' 
hunters  of  the  wilderness  who  have  says  Mr.  Bentham,  <  is  to  obstruct  ita 
preceded  law»  or  the  wreckers  of  the  own  accomplishment'  In  the  case  last 
coast  who  have  defied  it,  or  the  out-  put,  it  is  not  likely  that  the  one  who 
casts  o£  the  city  who  have  been  re-  really  accomplished  a  deed  which 
jected  by  it ;  in  those  cases  of  domes-  would  lead  to  condign  punishment 
tic  outrages  where  social  usage  seems  was  the  one  who  pnblicly  threatened 
to  permit  vengeance  being  taken-into  it.'*  1  Whart.  &  St.  Med.  J.  {  775. 
private  hands,  —  here  threats  may  be  But  whatever  may  be  the  force  of 
the  precursors  of  deeds.  Desperation,  these  considerations,  the  law  is  that 
also,  gives  out  the  same  warning ;  and  all  such  evidence  is  admissible.  When 
in  such  cases  the  warning  uttered  is  ci  admitted,  however,  it  is  essential  that 
real  consequence.  its  moral  force  should  be   carefully 

*<  Then  again  a  threat  which  may  be  scrutinized.    The  presumption  is  one 

meant  merely  as  bravado  may  after-  of  factf  not  law, 
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haye  recourse  to  such  means  of  protection  as  the  force  of  tk 
law,  or  any  extra-judidal  powers  which  he  may  have  at  coit* 
mand,  may  be  capable  of  affording  him.  Still,  however,  sA 
threats,  as  observed  by  Mr.  Bentham,  ^^  by  the  testdmony  of  ei> 
peiience,  are  but  too  often  sooner  or  later  realized.  To  the  m^- 
tention  of  producing  terror,  and  nothing  but  terror,  socoeeds*; 
under  favor  of  some  special  opportunity,  or  under  the  spur  d 
some  fresh  provocation,  the  intention  of  producing  the  miachiel 
and,  in  pursuance  of  that  intention,  the  mischievous  act."  ^ 

§  694.  IT^reats  hy  the  deceased.  —  Can  evidence  to  the  effeci 
that  the  deceased,  prior  to  the  homicide,  threatened  the  defend* 
ant's  life,  be  received ;  and  if  so,  is  it  a  prerequisite  to  the  proof  | 
of  such  threats  that  they  should  be  shown  to  have  been  comma- 
nicated  to  the  defendant^    Certainly,  if  such  evidence  is  offered 
to  prove  that  the  defendant  had  a  right  to  kill  the  deceased 
there  being  no  proof  of  a  hostile  demonstration  by  deceased, 
then  it  is  irrelevant.^    No  man  has  a  right  to  take  another*& 
life,  if,  by  appealing  to  the  law,  he  can  avoid  the  encounter ;  ^ 
for  if  A.  threatens  B.'s  life,  and  the  threat  is  known  to  B.,  B/s 
duty  is  to  have  A.  arrested  by  due  process  of  law,  not  to  shoot 
him.     On  the  other  hand,  if  the  question  is  as  to  which  party  io 
the  encounter  is  the  assailant,  then  it  is  admissible  to  prove  by 
the  prior  declarations  of  either  that  the  attack  was  one  he  in* 
tended  to  make.     Threats  to  this  effect  by  the  defendant  are 
always,  as  has  been  seen,  admissible;^  and  it  is  properly  held 
that  there  is  equal  reason,  supposing  a  collision  between  (lie  de- 
ceased and  the  defendant  to  be  first  proved,  for  the  admiaaon  of 
threats  by  the  deceased.'^ 


^  Qaoted  in  Bef  t  on  FMBomptions, 
815,  to  which  fleveral  of  the  above 
illoBtratioDi  and  points  are  to  be  cred- 
ited. 

s  State  V.  Leonard,  6  La.  An.  420; 
Myert  v.  State,  88  Tex.  528;  State  v. 
Mullen,  14  La.  An.  577;  Evans  v. 
State,  44  MiBsifl.  762 ;  Hnghey  v.  Sute, 
47  Ala.  97;  State  v.  Hays,  28  Mo.  287; 
Harris  v.  State,  47  Missis.  818 ;  State 
V.  Hall,  9  Nev.  58. 

•  See  supra,  §  488,  586. 
^  See  supra,  $  689. 

•  Stokes  V.  People,  58  N.  Y.  164  ; 
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Collins  V,  State,  82  Iowa,  86 ;  Cone- 
lins  V,  Com.  15  B.  Monr.  589;  Rapp  r. 
Com.  14  B.'Mon.  615;  Dupreeo.  State, 
28  Ala.  880;  Monroe  v.  Stote,  5  Ga. 
85 ;  Howell  v.  State,  5  6a.  48 ;  Sco^- 
gins  V.  People,  87  CaL  677 ;  Pec^le  p. 
Shorter,  4  Barb.  460  ;  5.  C.  2  Corn- 
stock,  197 ;  Com.  v.  Wilson,  1  Gnj, 
887;  Patterson  v.  People,  46  Barb. 
625 ;  People  v.  Rector,  19  Wend.  899 ; 
Campbell  v.  People,  16  HI.  17;  Scbnier 
V.  People,  28  HI.  17 ;  Williams  v.  Peo- 
ple, 54  HI.  422 ;  State  v.  Thawkj,  4 
Harring.  562 ;-De  Foretfc  v.  State,  21 
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§  695.  Undoubtedly,  it  has  frequently  been  held  that  to  make 
the    deceased's  threats  prior  to  the  encounter  admissible,  they 
must  be  proved  to  have  been  brought  to  the  knowledge  of  the 
defendant.^    But  it  is  difficult  to  understand  the  reason  why  an 
acquaintance  by  the  defendant  with  the  deceased's  threats  should 
strengthen  the  admissibility  of  such  threats.     If  the  defendant 
knew  beforehand,  that  his  life  was  threatened,  he  should  have 
applied  to  the  law  for  redress ;  if  he  did  not  know,  and  was  at- 
tacked without  warning  by  the  deceased, .  then  proof  of  the  de- 
ceased's hostile  temper,  whether  such  proof  consist  of  prepa- 
rations or  declarations,  is  pertinent  to  show  that  the  attack  was 
made   by  the  deceased.     The  question   whether  A.   (the  de- 
fendant) or  B.  (the  deceased)  was  the  aggressor  in  the  fatal  col- 
lision is  to  be  determined ;  and  if  in  such  case  A.'s  threats  are 
admissible  to  prove  that  A.  was  the  aggressor,  B.'s  threats,  by 
the  same  reasoning,  are  admissible  to  prove  that  B.  was  the  ag- 
gressor.  For  the  purpose,  therefore,  in  cases  of  doubt,  of  showing 
that  the  deceased  made  the  attack,  and  if  so  with  what  motive,  his 
prior  declarations,  uncomn^unicated  to  the  defendant,  are  clearly 
evidence.   And  so  it  has  been  frequently  held.^   Of  course  it  need 

Ind.  28 ;  State  v.  Sloane,  47  Mo.  604;  See  Lyon  v.  Hancock,'  S6  CaL  372  ; 

State  V.  Hays,  23  Mo.  237;  State  v.  Com.  v.  Andrews,  sapra,  §  627.    In 

Keene,  60  Mo.  859.  People  o.  Stokes  (tU  supra),  GroYer, 

^  Powell  V.  State,  19  Ala.  617 ;  New-  J.,  in  giving  the  unanimous  opinion  of 

comb  V.  State,  37  Missis.  383 ;  State  the  appellate  court,  said  :  — 
V,  Jackson,  17  Mo.  644;  People  v,        **  Threats  to  commit  the  crime  for 

Henderson,  28  Cal.  466 ;  People  v,  which  a  person  is  upon  trial  are  con* 

Lombard,  17  Cal.  316;  though  see  stantly  receiyed  as  evidence  against 

People  V.  Scroggins,  87  Cal.  676 ;  At-  him,  as  circumstances  proper  to  be 

kins  V.  State,  16  Ark.  668 ;  Pridgen  v.  considered  in  determining  the  ques- 

State,  31  Tex.  420 ;  State  v.  Gregor,  tion  whether  he  has,  in  fact,  com- 

21  La.  An.  473.  mitted  the  crime,  for  the  reason  that 

*  People  V.  Stokes,  63  K.  T.  164;  the  threats  indicate  an  intention  to  do 

Keener  v.  State,  18  6a.  194  (limited  it,  and  the  existence  of  this -intention 

to  cases  of  self-defence  by  Lingo  v.  creates  a  probability  that  he  has  in 

State,  29  Ga.  470) ;  Hoye  v.  State,  39  fact  committed  it    Had  the  deceasel, 

Ga.  718;  Rtman  o.  State,  22  Ark.  just  previous  to  his  going  into  the 

574  ;  Campbell  v.  People,  16  Bl.  17 ;  hotel  where  the  transaction  occurred, 

Pritchett  i;.  State,  22  Alabama,  39;  declared  that  he  was  going  there  to 

CoroeUuB  v.  Com.  16  B.  Monr.  639 ;  kill  the  accused,  and  that  he  was  pre« 

Little  V.  State,  cited  Hor.  &  Thomp.  pared  to  execute   this   purpose,  we 

Self-defence,  487 ;  State  v.  Goodrich,  think  the  evidence  would  have  been 

19  Yt  116;  Holler  v.  State,  37  Ind.  competent  upon  the  question  whether 

57;  Scoggins  v.  People,  37  Gal.  677.  he  had  in   fact   made  the   attempt' 
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Bcarcely  be  added  that  all  threats  which  are  part  of  the  re9  gettm 
are  per  se  admissible. 

XVni.    INFEBENCE  FROM  PRIOR  ATTE&CPT8  OR  OFFENCES. 

§  696.  So  far  as  concerns  prior  attempts  by  the  defendant  to 
kill  the  deceased,  the  law  is  the  same  as  is  just  stated  in  reference 
to  threats  and  preparations.  So  far  as  concerns  the  admissibiHtj 
of  other  offences  committed  on  other  persons,  to  sustain  the  ad- 
mission of  evidence  of  such  offences  it  is  necessary  to  show,  — 

1.  That  the  defendant  did  the  act  under  trial;  and  anlees 
sufficient  evidence  of  this  has  been  in  th^  opinion  of  the  jadge 
received,  all  evidence  of  other  offences,  to  prove  intent,  must  be 
excluded.  For  it  is  a  violation  of  the  fundamental  sanctions  of 
our  law  to  admit  Evidence  that  the  defendant  committed  one 
offence,  in  order  to  prove  he  committed  another.^ 

2.  That  the  independent  offence  was  committed  by  the  de- 
fendant himself,  or  with  his  knowledge.^ 

8.  That  it  was  connected  in  character  with  that  under  triaL* 
4.  That  it  was  not  subsequent  to  the  event  under  trial.^ 
§  697.   Such  evidence  generally  inadmisnble  unless  there  be 
such  a  connection  between  the  offences  as  indicates  the  same  per- 
petrator >  —  The  true  distinction  in  this  respect  is  happily  iUos- 
trated  in  a  case  before  the  supreme  court  at  Albany,  in  Septem- 

when  that  question  was  litigated.    And  were  present,  proof  of  prevkxis  ill 
yet  there  is  in  principle  no  difference  will  by  the   defendant   against   the 
between  this  and  the  testimony  offered  plaintiif  was  competent  as  a  circimi- 
and  rejected.    The  difference  is  only  stance  tending  to  show  the  ccHnmission 
in  degree.  of  the  acts  charged  by  the  defendant 
''  We  are  not  aware  of  any  decision  This   accords  with  the  Tiew  above 
of  the  precise  question  by  die  courts  taken.    I  think  the  testimony  offered 
of  this  state,  but  there  have  been  sev-  was  competent,  and  the  exception  to 
eral  in  accordance  with  the   above  its  exclusion  well  taken.    The  error 
views  in  other  states.    Keener  v.  The  was  one  prejudicial  to  the  accused  by 
State,  18  Georgia,  194  ;  Pritchett  v,  depriving  him  of  the  right  to  have 
Stlite,  22  Alabama,  39  ;  Campbell  v.  competent  testimony  in  his  favor  eon- 
People,  16  Illinois,  17;  Cornelius  v.  sidered  by  the  jury,  and  cannot  be 
Commonwealth,  15  B.  Monroe,  539.  overlooked  by  the  court.** 
In  Jewett  v.  Banning,  21  K.  T.  27,  it  ^  Whart.  Cr.  L.  7th  ed.  '$  635  c, 
was  held  that  in  an  action  for  an  640,  647,  647  a. 
assault  and  battery,  alleged  to  have  '  Ibid.  §  633  a. 
been   committed    by   the   defendant  *  Ibid.  §  633,  634,  649,  650. 
upon  the  plaintiff  when  no  witnesses  ^  Ibid.  §  647  a. 
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ber,  1868.^  The  defendant  was  charged  with  burglariously  open- 
ing the  bam  of  J.  G.  and  stealing  certain  articles  which  were 
Bubseqnentl J  found  on  the  defendant's  boat,  and  in  his  posses- 
sion. It  was  held  to  be  erroneous  to  permit  the  prosecutor  to 
proye  that  there  were  also  found  on  the  prisoner's  boat  other 
articles  of  property  stolen  from  a  third  party,  two  or  three  weeks 
prior  to  the  alleged  burglary.  ^*  This  testimony/'  said  Peckham, 
J.,  ^^is  loose  and  indirect  —  inconclusive  and  dangerous.  The 
people  might  have  properly  shown  the  condition  of  things  where 
this  property  was  found,  but  they  could  not  prove  another  felony 
unless  it  was  so  strongly  connected  with  the  felony  charged  as  to  ^ 
prove,  or  strongly  tend  to  prove,  that  the  man  who  committed 
the  one  was  guilty  of  the  other.  I  remember  a  case  of  one  Dun- 
bar, tried  for  the  murder  of  a  boy  in  Albany  County.  It  ap- 
peared that  two  little  boys  had  been  murdered  the  same  after- 
noon and  on  the  same  farm  —  were  left  together  about  midday, 
and  were  killed  that  afternoon.  One  was  found,  within  a  few 
days,  hanging  in  a  tree ;  the  other  some  distance  off,  on  the  same 
farm,  killed  by  a  flail  and  partly  buried.  There  was  other  evi- 
dence tending  strongly  to  show  that  the  same  person  must  have 
killed  both.  On  the  trial  for  killing  the  one  found  buried,  evi- 
dence was  offered  and  received  that  the  nails  in  the  prisoner's 
boots  fitted  precisely  the  marks  made  in  climbing  the  tree  where 
the  other  boy  was  found  suspended.  That  testimony,  I  think, 
was  clearly  proper." 

§  698.  On  a  trial  for  murder,  the  attorney  general  offered 
proof  to  show  that  the  defendant  had,  some  short  time  before  the 
murder,  set  fire  to  the  house  of  the  deceased,  in  the  night.  The 
proof  was  offered  for  the  purpose  of  proving  the  defendant  to 
have  been  the  perpetrator  of  the  murder ;  but  it  was  held  that 
the  proof  was  not  admissible.^  In  the  same  case,  however,  proof 
was  admitted  showing  that  the  defendant  had  beat  his  wife  and 
forced  her  to  abandon  his,  house  and  seek  refuge  under  the  pro- 
tection of  the  deceased.  It  was  held  that  the  protection  afforded 
by  the  deceased  was  an  aggravating  circumstance  to  the  prisoner, 
and,  therefore,  proper  proof  of  malice  prepense  on  his  part,  and 
that  the  incidental  abuse  accompanying,  and  perhaps  inducing 

^  HaU  V.  People,  6  Ffurker  C.  B.        *  Stone  v.  State,  4  Humph.  27. 
671. 
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the  flight  of  the  wife,  was  not  such  proof  of  a  separate  criminal 
chaise  as  yitiates  the  verdict.^ 

§  699.  On  the  trial  of  an  indictment  for  manshinghter,  tiie 
record  of  a  previous  conviction  of  the  defendant  for  an  assault 
and  battery  upon  the  person  of  the  deceased,  and  judgment 
thereon  before  her  death,  u  admissible  evidence  to  prore  the 
&ct  of  such  conviction ;  but  it  is  not  evidence  of  an  assault  com- 
mitted on  the  deceased,  as  alleged  in  the  indictment  for  man- 
slaughter, or  tliat  the  assault  stated  in  the  record  of  such  oonvic- 
tion  is  the  same.^ 

§  700.  ^Exception  where  acU  farm  part  of  one  transaction 

When  the  acts  form  one  transaction,  the  evidence  is  admissible.' 
Thus,  on  a  trial  for  murder,  evidence  that  the  prisoner,  on  the 
same  day  the  deceased  was  killed  and  shortly  before  the  killing, 
shot  a  third  person,  was  held  admissible  under  the  circumstances 
of  the  case,  notwithstanding  the  evidence  tended  to  prove  a  dis- 
tinct felony  committed  by  the  prisoner ;  such  shooting,  and  the 
killing  of  the  deceased,  appearing  to  be  connected  as  parts  of  one 
entire  transaction.^ 

§  701.  Exception  when  quo  animo  is  to  he  proved.  —  Where 
the  scienter  or  quo  animo  is  requisite  to  and  constitutes  a  neces- 
sary and  essential  part  of  the  crime  with  which  the  person  is 
charged,  and  proof  of  such  guilty  knowledge  or  malicious  inten- 
tion is  indispensable  to  establish  his  guilt  in  regard  to  the  trans- 
action in  question,  testimony  of  such  acts,  conduct,  or  declarations 
of  the  accused,  as  tend  to  establish  such  knowledge  or  intent, 
is. competent,  notwithstanding  they  may  constitute  in  law  a  dis- 
tinct crime.^  Thus  where  a  prisoner  was  indicted  as  accessary 
before  the  fact  to  the  crime  of  killing  a  person  who  had  been 
actively  engaged  in  ascertaining  the  perpetrators  of  a  former 

^  Ibid.    See  R.  v.  Edwards,  12  Cox  B.  &  R.  531 ;  Whart  Cr.  Law,  7th 

C.  C.  230.  ed.  §  635. 

>  Com.  r.  McRke,  8  Cush.  ISl.  •  Bottomly  o.  U.  S.  1  Story,  1S5; 

*  Osborne  v.  People,  2  Parker  C.  R.  Dunn  v,  Sute,  2  Pike,  229 ;  2  Ross. 

583;  People  o.  Robles,  84  Cal.  591  ;  on  Crimes,  777;  People  v.  Hopsos,  1 

Mason  v.  State,  42  Ala.  543.  Denio,  574;  R.  v.  Roebuck,  36  £ng. 

«  Heath  v.  Com.  1  Rob.  (Va.)  735.  Law  &  £q.  631 ;  People  v.  Wood,  3 

See  State  o.  Rash,  12  Ired.  882 ;  John-  Parker  C.  R.  (N.  Y.)  681 ;  R.  v.  Weeks, 

son  V.  State,  17  Ala.  618;  Walters  v.  Leigh  &  Cave,  18 ;  State  v.  Rayxnond, 

People,  6  Parker  C.  R.  15-;  R.  o.  Yoke,  20  Iowa,  582 ;  1  Greenl.  on  £▼.  §  53; 

Wharton  Crim.  Law,  7th  ed.  §  €31-5. 
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murder,  eyidence  of  the  gaUt  of  the  accnsed  as  to  the  former 
murder  was  held  admissible  for  the  purpose  of  showing  motive 
as  to  the  second  murder.^  So  where  the  defendant  and  his  sister 
were  indicted  for  the  murder  of  the  sister's  husband,  with  whom 
she  had  lived  unhappily,  it  was  held  competent  for  the  prosecu- 
tion to  offer  evidence  of  an  incestuous  connection  between  defend- 
ant and  his  sister,  existing  some  months  prior  to  the  murder.^ 

§  702.  Uxception  where  defeitdant  $et$  up  mistake.  —  Suppose 
the  defendant  charged  with  maliciously  shooting  into  a  crowd, 
sets  up  accident  as  a  defence.  In  such  case,  it  would  hardly  be 
disputed  that,  to  meet  the  defence  of  accident,  it  could  be  proved 
that  he  had  on  former  occasions  shot  into  crowds.  So  in  poison- 
ing cases,  where  the  defence  is  mistake,  the  prosecution  may  rebut 
by  i^howing  that  the  defendant,  on  former  occasions,  administered 
the  same  poison  with  fatal  consequences.^ 

XIX.  INFERENCE  FROM  POSSESSION  OF  FRUITS  OF  OFFENCE. 

§  703.  This,  again,  is  a  presumption  of  fact  and  not  of  law ; 
and  in  ite  general  bearings  is  fully  discussed  in  another  treatise. 
So  far  as  concerns  the  particular  issue  before  us,  it  is  sufficient 
to  say  that  it  is  always  admissible  to  prove  that  the  defendant 
had  in  his  possession  articles  apparently  taken  from  the  person 
or  custody  of  the  deceased  at  the  time  of  the  latter's  death.^  A 
remarkable  case  of  this  kind  occurred  in  Philadelphia,  in  1845, 
on  the  trial  of  a  German  named  Papenburg  for  murder.  To- 
wards the  close  of  the  case  a  handkerchief  was  accidentally 
drawn  from  a  coat  which  it  was  proved  he  had  worn  on  the  night 
of  the  offence.  On  this  handkerchief  was  pencilled,  apparently 
in  blood,  the  profile  of  a  broken  hatchet,  with  which  it  was  proved 
the  fatal  blow  must  have  been  struck.  Still  this  was  danger- 
ous evidence,  deriving  all  its  force  from  the  improbability  of  the 
counter-presumption  that  the  coat  had  been  so  placed  between 
the  homicide  and  the  trial  as  to  admit  of  the  handkerchief  being 
slipped  in  by  a  third  person,  —  a  feat  which  Boynton's  case, 
hereafter  stated,  shows  to  be  not  unprecedented. 

^  Dnnn  o.  State,  3  Bke,  229.    See  ^  Whart.  Cr.  Law,  7ih  ed.  §  728 ; 

R.  V,  Boberts,  1  Camp.  400.  and  see  observations  of  Wells,  J.,  in 

'  Stout  V.  People,  8  Parker  C.B.  71,  Com.  v.  Sturtevant,  reported  in  the 

182.  Appendix  to  this  Tolume. 

*  See  infra,  §  786. 
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On  a  trial  for  murder,  there  having  been  evidence  that  the 
murdered  woman  had  money,  and  that  the  prisoners  had  spoken 
of  robbing  her,  the  account  of  her  administrator  was,  in  P^m- 
sylvania,  held  admissible  to  show  that  he  found  no  money.^ 


^  Howser  v.  Com.  51  Penn.  St  382.  of  mone/  which  he  had   with 

Mr.   Burrill    (Circumstantial    Evi-  and  had  deposited  with  the  innkeeper 

dence,  pages  457-9)  says:  *'In  the  for  safe  keeping,  it  appeared  in  eri- 

last  section,  the  effect  of  the  recent  dence  that  the  ostler  of  the  inn,  who 

possession  of  the  fruits  of  crime  was  was  at  the  time  worth  nothing  of  fab 

considered,  so  far  as  such  possession  own,  shortly  after  the  murder   lent 

was  a  visible  one,  capable  of  direct  sixty  pounds  to  a  woman  who  kept  an 

proof,  and  confirmed  by  actual  identi-  inn  in  the  same  town.     It  appeared 

fication  of  the  objects  found  in  posses-  also  that  the  cmsumstances  of  die  ins- 

sion.    But  such  possession  may  also  keeper  himself  had  suddenly  improTed. 

sometimes  be  inferred  from  obserred  For  before  the  murder  he  was  so  poor 

circumstances.     In   most  cases,   the  that  his  landlord  would  not  tmst  him 

fruits  of  crime  themselyes  are  so  well  for  a  quarter's  rent,  but  would  make 

concealed  from  view  by  the   perpe-  him  pay  every  six  weeks;  and  he  could 

trator,  as  to  furnish  no  immediate  evi-  not  be  trusted  for  malt,  but  was  ibrced 

dence  against  him.     There  is  nothing  to  pay  for  one  barrel  under  another. 

visible  in  his  possession,  which  can  be  But  shortly  after  he  bought  a  rained 

directly  traced  to  or  connected  with  malt-house  and  new  built  it ;  and  oso- 

the  offence.    But  they  sometimes  be-  ally  laid  out  forty  pounds  in  a  day  to 

tray  themselves  by  their  consequences,  buy  barley.    There  was  also  obeerved 

as  by  a  sudden  and  material  change  upon  a  sudden  a  great  change  in  his 

in  life  or   circumstances,  indicating  daughters'  condition,  both  as  to  their 

beyond  question  the  recent  receipt  of  clothes  and  otherwise  ;   and  if  there 

money  or  property  from  some  quarter,  was  but  a  hood  bought  for  one  of  the 

Where  a  person,  previously  known  to  daughters,  there  was  a  piece  of  gold 

be  poor,  is  found  shortly  after  a  rob-  changed,  and  they  were  observed  to 

bery,  larceny  (Commonwealth  V.  Mont-  have  gold  in  great  plenty.    In  the 

gomery,  1 1  Metcalf,  534),  or  murder,  in  French  case  of  M.  D* Anglade  (5  Lon- 

the  possession  of  considerable  wealth,  don  Leg.  Obs.  231,  233),  A.  d.  1687, 

it  is  always  a  circumstance  of  suspi-  it  was  proved  that  both  the  real  crim- 

cion,  and,  when  corroborated  by  others,  inals  had  suddenly,  from  a  state  of  the 

of  material  weight  in  connecting  the  lowest  indigence,  appeared  to  be  in 

crime  with  its  perpetrator.    It  is,  gen-  affluent  circumstances ;  dressing  in  ez- 

erally,  one  of  the  earliest  indicatory  pensive  clothing,  and  showing  laige 

circumstances    that    are    discovered,  sums  of  money ;  and  that  one  of  them 

and,  in  several  recorded  cases,  has  had  had  purchased  an  estate  for  which  he 

the  effect  of  first  attracting  attention  had  paid  between  nine  and  ten  thou- 

in  the  right  direction,  and  affording  sand  livres. 

the  first  available  clew  to  the  discovery        <<  In  the  English  case  of  Rex  v.  Bur- 

of  the  offender.    In  the  case  of  Moses  dock  (see  Best  on  Pres.  §  196),  a 

Drayne  (5  Lond.  Leg.  Obs.  123>125),  similar  change  in  the  prisoner's  hab- 

A.  D.    1654,  where  a   traveller  had  its  and  mode  of  life  was  the  circum- 

been  murdered  at  an  inn  for  a  sum  stance  which  first  led  to  suspicion  and 
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INFEBENCE  FROM  EXTBIKSIC  INDICATOBT  PROOF. 

§  704.  In  another  work,  inferences  of  this  character,  so  far  as 
concerns  questions  of  identity,  are  examined  at  some  length.^  In 
connection  with  the  points  which  are  there  developed,  the  student 
may  well  be  referred  to  the  trial  of  Dr.  Webster,  as  reported  by 
Mr.  Bemis,  as  exhibiting  in  dramatic  prominence  several  of  the 
groups  of  facts  which  constitute  the  basis  of  inductions  of  this 
class. 

It  should  be  observed  that  indications  such  as  these  can  always 
be  permitted  to  go  to  the  jury  for  what  they  are  worth.  Thus 
it  was  held  admissible  to  put  in  evidence  a  memorandum  made 
in  pencil  in  the  pocket-book  of  the  accused,  and  this  without 
proof  of  handwriting.' 

§  705.  Footprint$  and  other  marh%  an  sail,  —  The  character 
of  footprints  leading  to  the  scene  of  murder,  and  their  corre- 
spondence with  the  defendant's  feet,  may  be  always,  in  cases 
when  the  defendant's  agency  is  disputed,  put  in  evidence.' 
Such  evidence  is  not  by  itself  sufficient  to  sustain  a  convict|on.^ 
But  it  is  an  item  of  circumstantial  proof,  proper  for  considei^tion 
as  such.^  Mr.  Wills  ^  says :  ^^  A  farm  laborer  was  tried  for  the 
murder  of  a  young  woman,  a  domestic  servant  living  in  the 
same  service.  A  little  before  seven  in  the  evening  she  went  on 
an  errand  to  take  some  barm  to  a  neighboring  house  about  two 
hundred  yards  distant,  Jbut  it  not  being  wanted  she  did  not  leave 
it,  and  set  out  about  seven  o'clock  on  her  way  back.  Being  about 
to  leave  her  situation  that  evening,  she  had  requested  the  prisoner 

the  subsequent  discovery  of  the  crime,  supposition  of  the  guilt  of  the  party 

And  in  the  late  New  Jersey  case  of  indicated,  is  nevertheless   capable  of 

Peter  Robinson  (State  v,  Robinson,  more  or  less  satisfactory  solution  and 

Middlesex  (N.  J.),  oyer  and  terminer,  explanation,  on  suppositions  entirely 

March,  1841,  Famph.  Rep.  11, 12,  18,  consistent  with  his  innocence." 

19,  22),  the  same  circumstance  was  in-  ^  2  Wh.  &  St.  Med.  Jur.  (1873)  § 

strumental  in  leading  to  a  similar  re-  287,  1218. 

suit.    It  is  to  be  observed,  however,  *  Whaley  v.  State,  11  Georg.  123  ; 

that  this  circumstance  always  requires  Wharton  Crim.  L.  7th  ed.  §  69(S. 

to  be  corroborated    by  others;   and,  *  Campbell  v.  State,  23  Alab.  44  ; 

standing  alone,  is  not  considered  a  suf-  Com.  v.*  Fope,  103  Mass.  440. 

ficient  ground  for  putting  a  party  on  *  R.  v.  Britton,  1  F.  &  F.  354. 

his  defence.    See  Best  on  Fres.  §  238 ;  *  See  remarks  of  Wells,  J.,  in  Com. 

Ibid.  §  38.    It  presents  in  itself  merely  v.  Sturtevant,  Appendix, 

a  coincidence  which,  however  natural  *  Circum.  £v.  p.  122. 
or  reasonable  it  may  appear  on  the 
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to  carry  her  box  to  the  gardener's  house,  aboat  a  qaarter  of  a 
mile  distant.     Soon  after  she  set  out  on  her  errand  the  prisons 
followed  her  carrying  her  box,  bnt  did  not  reach  the  gardener's 
cottage  until  after  eight.     On  the  following  morning  she  was 
found  lying  on  her  back,  drowned  in  a  shallow  pit  near  a  footpath 
leading  from  her  master's  house  to  the  gardener's  cottage.     There 
were  marks  of  violence  on  her  person,  and  one  of  her  shoes  and 
the  jug  in  which  she  had  carried  the  barm  were  found  near  the 
pit.     Barm  was  also  found  spilt  near  the  spot,  and  there  were 
marks  of  much  trampling,  and  chaff  and  grains  of  wheat  were 
scattered  about,  which  were  material  facts,  the  prisoner  having 
been  engaged  the  day  before  in  threshing  wheat.     Impressions 
were  found  in  the  soil,  which  was  stiff  and  retentive  of  the  knee 
of  a  man  who  had  worn  breeches  made  of  striped  corduroy,  and 
patched  with  the  same  material,  but  the  patch  was  not  set  on 
straight,  the  ribs  of  the  patch  meeting  the  hollows  of  the  gar- 
ment into  which  it  had  been  inserted  ;  which  circumstances  ex- 
actly corresponded  with  the  prisoner's  dress.    The  prisoner  denied 
that  he  had  seen  the  deceased  after  she  left  the  house  on  her 
errand,  and  stated  that  he  had  been,  in  the  interval  before  his 
arrival  at  the  gardener's  house,  in  company  with  an  acquaintance 
whom  he  had  met  with  on  the  road ;  but  it  was  proved  that  the 
person  referred  to  at  the  time  in  question  was  at  work  thirty  miles 
off.     He  was  convicted  and  executed." 

§  706.  Description  of  scene  of  guilt.  —  When  there  is  an  in- 
spection of  the  scene  of  guilt,  it  must  be  shown  what  changes,  if 
any,  have  taken  place  since  the  guilty  act.^ 

§  707.  Inculpatory  instruments.^  —  In  Ruloff's  case,  dedded  * 
in  New  York,  in  1871,  the  conviction  rested  in  a  large  measure 
on  the  production  of  implements  found  in  the  prisoner's  room, 
and  on  photographic  likenesses  of  the  deceased.  The  applica- 
tory  law  is  thus  clearly  stated  by  Judge  Allen :  ^^  Objection  was 
made,  upon  the  trial,  to  the  production  in  evidence  of  certain 
implements  and  papers  found  in  the  room  and  desk  of  the 
prisoner.    Both  the  room  and  desk  were  used  somewhat  in 

m 
\ 

1  State  V.  Knapp,  45  N.  H.  148.        >  Supra,  §  690.    See  as  to  instrument 
As  to  view  by  jury  of  premises,  see    of  deatli,  supra,  §  671-3  ;  and  as  to 
Wh.G.  L.  7thed.  §dl6I.     As  to  dia-    poisons,  infra,  §  729. 
gram,  see  State  v.  Jerome,  S3  Conn. 
265. 
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common  by  him  and  one  of  his  associates,  but  he  was  the  chief 
occupant.     The  articles  were  taken  some  time  after  his  arrest, 
and  evidence  was  ^yen  tending  to  show  that  he  had  the  key  of 
the  room,  and  showing  how  the  room  had  been  kept  during  his 
absence ;  and  the  prisoner,  upon  the  trial,  admitted  the  possession 
of  one  of  the  implements.    Other  eyidence  was  given,  also  tend- 
ing to  connect  the  prisoner  with  the  articles  found  in  his  room, 
and  the  question  of  fact  was  properly  submitted  to  the  jury 
upon  that  question.    The  rachet-drill,  which,  it  was  claimed,  the 
bits  with  which  the  entry  into  the  store  was  effected  fitted,  the 
prisoner  admitted  on  the  trial  had  been  in  his  possession  as  a 
new  invention  and  a  curious  thing.     This  alone  was  some  evi- 
dence that  the  articles  found  with  the  drill  were  there  while  the 
prisoner  occupied  the  room  and  used  the  desk,  especially  with 
the  other  evidence  tending  to  show  that  the  room  had  remained 
locked  from  the  time  he  left  until  the  articles  were  found  and 
taken  away." 

§  708.  Photographs.  —  In  Ruloff 's  case,  just  cited.  Judge 
Allen  said :  ^^  Objection  was  also  taken  to  the  admission  of  the 
photographic  likenesses  of  the  two  persons  found  drowned.  Evi- 
dence was  given  of  the  manner  in,  and  disadvantageous  circum- 
stances under  which  they  were  taken ;  and  the  evidence  was  that 
they  were  not  artistic  pictures,  nor  in  all  respects  the  most  perfect 
likenesses  that  could  be  taken.  This  was  fully  explained  by  the 
artist,  and  the  reasons  why  they  were  not  more  perfect  stated. 
They  were  submitted  to  the  witnesses,  not  as  themselves,  and 
alone  sufficient  to  enable  them  to  identify  the  persons  with  en- 
tire certainty,  but  as  aids,  and  with  other  evidence,  to  enable  the 
jury  to  pass  upon  the  question  of  identity.  They  were  the  best 
portraits  that  could  be  had,  and  all  that  could  be  taken.  The 
persons  were  identified  by  other  circumstances,  the  clothes  they 
wore  and  the  articles  found  upon  their  persons,  and  their  gen- 
eral description ;  and  the  photographs  were  competent,  although 
slight,  evidence  in  addition  to  tiie  other  and  more  reliable  testi- 
mony. We  are  of  the  opinion  that  it  was  not  error,  under  the 
circumstances,  to  admit  them  as  evidence  for*  what  they  were 
worth.  By  themselves,  they  would  have  been  of  but  little  value; 
bat  they  were  of  some  value  as  corroborating  the  other  evidence 
identifying  the  bodies.  There  was  no  error  of  substance  com- 
mitted upon  the  trial ;  and  the  judgment  must  be  affirmed,  and 
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the  proceedings  remitted  to  the  court  below,  to  proceed  upon 
the  conyiction  and  pronounce  sentence  of  death  as  prescribed  bj 
law."i 

So  in  a  remarkable  case,  decided  finally  in  Pennsylvania  in 
1874,^  Agnew,  C.  J.,  said  :  **  The  great  question  in  the  case  was 
the  identity  of  A.  C.  Wilson  as  W.  S.  Goss.     This  was  estab- 
lished by  a  variety  of  circumstances  and  many  witnesses,  leaving 
no  doubt  that  Gross  and  Wilson  were  the  same  person,  and  that 
the  body  found  in  Baer's  Woods  was  that  of  Goss.     All  the  bills 
of  exceptions  except  one  relate  to  this  question  of  identity,  the 
most  material  being  those  relating  to  the  use  of  a  photograph  of 
Goss.     Many  objections  were  made  to  the  use  of  this  photo- 
graph, the  chief  being  to  the  use  of  it  to  identify  Wilson  as 
Goss,  the  prisoner's  counsel  regarding  this  use  of  it  as  certainly 
incompetent.     That  a  portrait  or  miniature  painted  from  life, 
and  proved  to  resemble  the  person,  may  be  used  to  identify  him, 
pannot  be  doubted,  though,  like  all  other  evidences  of  identity,  it 
is  open  to  disproof  or  doubt,  and  must  be  determined  by  the  jury. 
There  seems  to  be  no  reason  why  a  photograph  proved  to  be 
taken  from  life,  and  to  resemble  the  person  photc^raphed,  should 
not  fill  the  same  measure  of  evidence.    Letters  from  Wilson, 
identified  as  the  handwriting  of  Goss ;  a  peculiar  ring  belonging 
to  Goss,  worn  upon  the  finger  of  Wilson ;  the  recognition  by 
Wilson  of  A.  G.  Goss  as  his  brother ;  packages  addressed  to  A. 
0.  Gross,  and  envelopes  bearing  the  marks  of  the  firm  with  which 
W.  S.  Goss  had  been  employed,  coming  and  going  to  and  from 
Baltimore,  and  many  other  circumstances  following  up  the  man 
Wilson,  leave  no  doubt  of  his  identity  as  Gross,  independently  of 
the  photograph.     The  objection  to.  the  proof  of  Goss*s  habits  of 
intoxication  is  equally  untenable.     True,  the  habit  is  common  to 
many,  and  alone  would  have  little  weight ;  but  habits  are  a  means 
of  identification,  though  with  strength  in  proportion  to  their 
peculiarity.     The  weight  of  the  habit  was  a  matter  for  the  jury. 
It  is  unnecessary  to  follow  the  bill  of  exceptions  in  detaiL     They 
all  relate  to  facts  and  circumstances  as  to  the  question  of  iden- 

I  Buloff  V.  The  People,  6  Hand  (45  Albany  L.  J.  60;  and  Whart  k  SL 

N.  Y.  R.),  218-25  (Allen,  J.  1871);  Med.  J.  u.  |  1281.    Aa  to  ftlliliUitx 

5.  C.  5  Lansing,  261 ;  and  see  also  of  photoglyphs,  see  Popular  Science 

Marcy  v.  Barnes,  16  Gray,  161;  Tay-  Monthly,  April,  1875,  p.  710. 

lor  Will  case,  10  Abb.  N.  &  800;  7  *  Udderzookv.  Com.  See  Appendix. 
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tity.  If  the  bills  of  exception  are  many,  they  only  denote  that 
the  circumstances  were  numerous,  and  in  this  multiplication  con- 
sists the  strength  of  the  proof.  They  are  many  links  in  a  chain 
80  long  that  it  encircles  the  prisoner  in  a  double  fold.  The 
questions  put  to  G.  P.  Moore,  A.  H.  Barintz,  and  A.  R.  Carter 
were  unobjectionable.  Whether  they  really  would  not  identify 
the  dark  and  swollen  face  of  the  corpse,  it  was  not  for  the  court 
to  decide.  The  weight  belonged  to  the  jury.  There  was  no 
error  in  permitting  the  jury,  after  their  return  into  the  court  for 
further  instructions,  to  take  out  w^th  them,  at  their  own  request, 
the  teller's  check,  due-bill,  and  applications  for  insurance  papers, 
which  had  been  proven,  read  m  evidence,  and  commented  on  in 
the  trial.  The  appearance,  contents,  and  handwriting  of  these 
documents  were  no  doubt  important  to  be  inspected  by  the  jury, 
who  could  not  be  expected  to  carry  all  these  features  in  their 
minds.  It  is  customary  in  murder  cases  to  permit  the  jury  to 
take  out  for  their  examination  the  elothing  worn  by  the  de- 
ceased, exhibiting  its  condition,  the  rents  made  in  it,  the  instru- 
ment of  death,  and  all  things  proved  and  given  in  evidence  bear- 
ing on  the  commission  of  the  offence." 

§  709.  But  photographs,  while  sometimes  giving  an  unmistak- 
able likeness  of  the  object  photographed,  often,  as  is  a  matter  of 
ordinary  experience,  completely  fail  in  this  respect.  Photographs 
of  the  dead,  in  particular,  are  open  to  this  criticism.  Of  physical 
scenery,  photographs  are  still  less  reliable,  depending  much  on 
the  conditions  of  light  and  shade  under  which  they  were  taken. 
Thus  in  the  Tichbourne  perjury  case,  the  defence  put  in  evi- 
dence a  photograph  of  a  *^  grotto,''  the  character  of  which  was 
involved  in  the  issue ;  and  this  photograph  was  so  unreliable  as 
to  invoke  the  severe  criticism  of  the  court.  But  the  question  of 
accuracy  is  for  the  jury :  the  phot(^;raph,  if  proved  to  be  fairly 
taken  from  the  disputed  object,  is  clearly  admissible.^ 

XXI.    IKFKRENGE  FROM  ATTEICPTS  AT  ESCAPE. 

§  710.  When  a  homicide  is  committed,  and  a  suspected  person 
attempts  to  escape  or  evade  justice,  it  may  be  argued  that  he 
does  so  from  a  consciousness  of  guilt ;  and  though  this  inference 
is  by  no  means  strong  enough  by  itself  to  warrant  a  conviction, 
yet  it  may  become  one  of  a  series  of  circumstances  from  which 

1  See  Morse's  Funous  Trials,  167. 
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guilt  may  be  inferred.  Henoe  it  is  admissible  for  the  proseoii' 
tion  to  show  that  the  prisoner  advised  an  accomplioe  to  break 
jail  and  escape ;  ^  or  that  he  offered  to  bribe  one  of  hie  g^uards ;' 
or  that  he  •  killed  an  officer  of  justice  when  making  sach  at- 
tempt ;  ^  or  that  he  attempted  to  bribe  or  intimidate  witnesMS.^ 
So  with  flight,  to  which  no  proper  motive  can  be  asisigned,  and 
with  the  acts  of  disguise,  concealment  of  person,  family,  or 
goods,  and  many  other  ex  post  facto  indications  of  mental  emo- 
tion.^ But  it  must  be  remembered  that  while  these  acts  are  in- 
dicative of  fear,  they  may  spring  from  causes  very  different  bom 
that  of  conscious  guilt.^  **Many  men  are  naturally  of  weak 
nerve,  and,  under  certain  circumstances,  the  most  innocent  per- 
son may  deem  a  trial  too  great  a  risk  to  encounter.  He  may  be 
aware  that  a  number  of  suspicious,  though  inconclusive  facts, 
will  be  adduced  in  evidence  against  him ;  he  may  feel  his  inabil- 
ity to  procure  legal  advice  to  conduct  his  defence,  or  to  bring 
witnesses  from  a  distance  to  establish  it ;  he  may  be  assured 
that  powerful  or  wealthy  individuals  have  resolved  on  his  ruin, 
or  that  vdtnesses  have  been  suborned  to  bear  false  testimony 
against  him ;  add  to  all  this,  more  or  less  vexation  must  neces- 
sarily be  experienced  by  all  persons  who  are  made  the  subject 
of  criminal  charges,  which  vexation  it  may  have  been  the  object 
of  the  party  to  elude  by  concealment,  with  the  intention  of  sur- 
rendering himself  into  the  hands  of  justice  when  the  time  for 
trial  should  arrive."  ^    The  question,  it  cannot  be  too  often  re- 

1.  People  v.Rathbun,  21  Wend.  509;  *^  And  if  any  tax  me  as  Labaa 

Byles  on  Bills,  449;  Fanning  ir.  State,  taxed  Jacob,  '  Wherefore  didst  thoa 

14  Mo.  886.  flee  awaj  secretly,  without  taking  sol- 

'  Whaley  v.  State,  11  Geo.  123.  emn  leave?'    I   say,  with  Jacob  to 

*  Revel  V,  State,  26  €reo.  275.  Laban,  *  Becanse  I  was  afraid.'    And 

*  See  People  v.  Pitcher,  15  Mich,  that  plain  dealing  patriarch,  who  could 
897  ;  State  v.  Staples,  47  N.  H.  113.  not  be  accused  for  purloining  a  shoe 

B  Mittermaier ,  Deutsch.  St.  sect.  1 2 ;  latchet  of  other  men's  goods,  contused 

Fanning  v.  State,  14  Mo.  386  ;  People  himself  guilty  of  that  lawful  felony 

V  Pitcher,  15  Mich.  897.  that  he  '  stole  away'  for  his  own  safe* 

*  Wills  on  Circumstantial  Evidence,  ty ;  seeing  Truth  may  sometimes  seek 
70 ;  1  Wh.  &  S.  Med.  Jur.  (1873)  §  comers,  twt  as  fearing  ker  cause,  hut 
805.  as  suspecting  her  judge.'*    Truth  Main- 

7  Best's  Evidence,  5th  ed.  578.  tained,  Letter  V. 

Dr.*  Thomas  Fuller  gives  the  fol-  See  also  Lord  Clarendon's  letter  to 

lowing  quaint  excuse  for  running  away  the  house  of  lords  explanatory  of  his 

from  London  when  charged  with  trea-  leaving  England  when  under  impea^ 

son: —  ment,  and  the  reasons  givea  by  him 
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peated,  is  simpl j  one  of  inductiye  probable  reasoning  from  cer- 
tain established  facts.     All  the  courts  can  do,  when  such  infer- 
ences are  invoked,  is  to  say,  that  escape,  di^uise,  and  similar 
acts  afford,  in  connection  with  other  proof,  the  basis  from  which 
gailt  may  be  inferred ;  nor  should  this  be  done  without  a  gen- 
eral statement  of  the  countervailing  considerations  which  a  com- 
prehensive view  of  the  question  induces.     It  was  in  rightful  rec- 
ognition of  this  that  Mr^  Justice  Abbott,  on  the  trial  of  Don- 
nall  for  the  murder  of  Mrs.  Downing,  observed  in  his  charge  to 
the  jury,  that  ^^  a  person,  however  conscious  of  innocence,  might 
not  have  the  courage  to  stand  a  trial ;  but  might,  although  inno- 
cent, think  it  necessary  to  consult  his  safety  by  flight."  ^    So  it 
is  proper  to  keep  in  mind  the  influence  which  might  have  been 
exerted  upon  the  accused,  by  the  character  of  the  tribunal  before 
whom,  and  the  mode  of  criminal  procedure  in  the  country  where 
the  trial  is  to  take  place.^    Hence  is  it  that  conduct  exhibiting 
indications  of  guilt  should  not  be  received  by  the  court,  unless 
there  be  satisfactory  evidence  that  a  crime  has  been  committed. 

§  711.  For  the  same  purpose,  confusion,  prevarication,  and  em- 
barrassment on  the  defendant's  part,  when   charged  with  the 
crime,  may  always  be  proved ;  ^  though  it  is  not  admissible  for 
him  to  show  that  several  days  after  the  corpus  delicti  was  dis- 
covered, he  appeared  surprised  when  it  was  announced  to  him.^ 
But  it  should  always  be  remembered  how  delusive  this  species 
of  evidence  is.     ^*  Blushing "  has  been  declared  to  be  an  evi- 
dence of  guilt ;  but  many  guilty  men  never  blush  at  all,  and 
some  innocent  men  would  blush  at  the  mere  idea  that  they  are 
being  looked  at  to  see  if  they  are  blushing.^    ^^  Terror  "  also  has 
been  noticed ;  but  nervousness  is  not  always  an  incident  of  guilt, 
nor  the  absence  of  nervousness  always  an  incident  of  innocence. 
^*  Confusion  "  is  just  as  likely  to  mark  the  deportment  of  an  in- 
nocent person,  unused  to  be  made  a  public  spectacle,  as  that  of  a 

why  a  man  unjustly  accnaed  should  '  See  Com.  v.  Goodwin,  U  Gra/, 

evade  meeting  an  unscrupulous  prose-  05 ;  1  Whart.  &  S.  Med.  Jur.  (1873) 

cution.  Compare  Lister's  Life  of  Clar-  f  805. 

endon,  IL  415  e/  $eq.  ^  Campbell  v.  State,  23  Ala.  44. 

^  Trial  of  Bobert  Saule  Donnall,  *  See  Mr.  Best's  observations  on 

London,  1817.  this  point  in  the  7th  ed.  of  his  Evi- 

*  Best  on  Presumptions,  p.   822 ;  dence,  p.  583. 
Tyner  v.  State,  5   Humphreys,  883. 
See  Whart  Cr.  L.  7th  ed.  f  745. 
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guilty  person  inured  to  such  expoeure.   ^*  I  do  not  think,**  sajs 
Judge  Learned,  in  charging  the   jury  in  Lowenstein^s  ease,' 
^^rnuch  reliance  is  to  be  placed  upon  the  manner  of   any  man 
when  he  is  suspected  or  accused  of  crime.    I  mean  whether  Ik 
looks  pale  or  flushed,  or  the  like,  for  it  is  impossible  for  us  to  teC 
how  a  man  may  act  when  he  is  accused  of  crime.    Our  own  jui^ 
ment  in  that  is  not  yery  reliable.    One  of  you  may  appear  to  me 
flushed  or  frightened  and  to  another  not  so.     Therefore  I  do  net 
think  much  reliance  is  to  be  placed  upon  the  opinion  of  uritnesses 
as  to  manner.     I  don't  speak  of  conduct,  but  as  to  manner/' 

§  712.  The  defendant  will  not  be  permitted  to  give  evidence 
to  account  for  his  flight  unless  the  prosecution  prove  the  flight  as 
tending  to  establish  guilt ;  ^  nor  can  he  show  that  he  ref  osed  to 
avail  himself  of  an  opportunity  of  flight.^ 

§  713.  Evidence  of  subsequent  public  excitement  to  justify  an 
anticipation  of  violence  after  a  homicide,  and  thus  rebut  a  pre- 
sumption of  guilt  from  flight,  is  admissible,  but  the  excitement 
must  exist  before  the  flight.^ 

XXII.   INFERENCE  FROM  COBBUPTION  OR  FORGERT  OF  EVIDENCE.* 

§  714.  This,  again,  is  an  inference  of  inductive  reasoning  to  be 
drawn  from  certain  facts,  which  for  this  purpose  are  admissible 
in  evidence.  Yet,  supposing  such  a  forgery  of  evidence  to  be 
proved,  it  is  important  to  keep  in  mind  Mr.  Bentham's  criticism, 
that  the  motives  from  which  it  springs  may  be  various.  These 
motives  Mr.  Bentham  groups  as  follows :  1.  From  a  view  of  self- 
exculpation  ;  2.  Maliciously,  with  the  intention  of  injuring  the 
accused,  or  others ;  8.  In  sport,  or  in  order  to  effect  some  moral 
end.' 

^  Pamph.  Albany,  1874,  p.  831.  dence  as  in  the  caae  of  written  eri- 

*  State  V.  Hays,  23  Mo.  (2  Jones)  dence,  forgeiy  is  sosceptible  of  aot 
28  7.  main  distinction  —  into  fabricatiYe  and 

*  People  V,  Rathbnn,  21  Wend.  509;  obliterative.  The  case  where,  in  the 
Campbell  v.  State,  23  Alab.  28 ;  Com.  employment  of  expedients  of  this  kind. 
V.  Hersey,  2  Allen,  1 78 ;  Gardiner  v,  the  endeavor  of  the  criminal  is  umply 
People,  6  Parker  C.  B.  155.  to  remove  the  imputation  from  him- 

^  State    V.    Phillips,     24    Mo.    (3  self,  without  seeking  to  fasten  it  od 

Jones)  475  ;  Golden  v.  State,  25  Geor.  anybody  else,  is  as   common  as  the 

527.  other  case  is  rare.    Whatever  be  ths 

*  See,  on  this  point,  Amos*s  Great  crime,  a  main  object  of  the  endeavor 
Oyer,  &c.  26  7.  of  the  criminal  is  of  course  to  expunge, 

'  **  As  well  in  the  case  of  real  evi-    as  effectually  aa  posrible,  all  tnuies  of 
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§  715.  With  a  view  to  iejf 'exculpation.  —  A  striking  illustra- 
tion of  this  is  found  in  the  trial  of  Dr.  Webster  for  the  murder 
of  Dr.  Parkman,  where  letters  were  received  by  the  police  mar- 
shal of  Boston,  purporting  to  reveal  the  location  of  the  body, 
which  upon  the  trial  were  proved  to  have  been  written  by  the 
prisoner,  in  order  to  divert  suspicion  from  himself,  and  to  prevent 
a  rigid  examination  of  the  premises  where  the  murder  was  act- 
ually committed.^  In  Caravan's  case,^  the  suggestion  of  a  false 
defence  was  one  of  the  facts  which  made  up  the  proof  of  the 
defendant's  guilt.  Under  this  head  also  may  be  mentioned  a 
forged  defence  of  aliM.  It  is  not  an  uncommon  artifice  to  en- 
deavor to  give  coherence  and  effect  to  a  fabricated  aliii^  by 
assigning  the  events  of  another  day  to  that  on  which  the  offence 
was  committed ;  so  that  the  events,  being  true  in  themselves,  are 
necessarily  consistent  with  each  other,  and  false  only  as  they  are 

the  commission  of  it.  The  hands,  the  upon  and  in  respect  of  which  forgerjr 
garmei;t8  of  the  murderer,  have  they  can,  properly-  speaking,  be  committed, 
received  a  stain  from  the  blood  of  the  to  which  the  operations  indicated  by 
deceased  ?  The  most  obvious  reflec-  the  term  forgery  can  bear  any  direct 
lion  suggests  the  removing  of  the  stain  and  immediate  application, 
from  everything  from  which  it  can  be  *'  As  to  physical  facts  :  although, 
removed,  and  the  destroying  or  hiding  among  the  several  modifications  of 
anything  from  which  it  cannot  be  re-  which  real  evidence  of  the  evanescent 
moved.  To  superinduce  upon  any  kind  is  susceptible  —  evidence  consists- 
object  an  appearance,  the  tendency  ing  of  motions,  sounds,  colors,  smells, 
of  which  shall  be  to  disprove  the  com-  tastes,  and  (if  the  word  may  be  used) 
mission  of  the  crime, — whether  by  dis-  touches  —  there  is  not  perhaps  a  sin- 
proving  the  existence  of  the  criminal  gle  article  that  has  not,  at  one  time  or 
act  or  some  criminative  circumstance,  other,  been  taken  for  the  subject  of 
or  by  proving  the  existence  of  some  that  sort  of  deceptitious  operation 
justificative,  or  extenuative,  or  exemp-  which,  applied  to  other  subjects,  has 
tive  circumstance, — an  artifice  of  this  received  the  name  of  forgery ;  yet  it 
tendency  would  suppose  an  ulterior  is  among  the  modifications  of  perma- 
degree  of  refinement,  and  would  come  nent  real  evidence  that  we  are  to  look 
under  the  denomination  of  fiibricative  for  that  modification  of  forgery  which 
forgery  of  real  evidence.  is  most  in  use,  most  readily  appre- 
^  As  it  is  only  through  the  medium  hended,  and  most  apt  to  present  itself 
of  physical  facts  that  psychological  under  that  name."  Bent.  Bat.  Jud. 
facts  can  be  brought  to  view,  it  is,  £v.  iii.  50. 

consequently,  through  the  medium  of  ^  Bemis'sBep.  of  Webster  case,  210. 

physical  facts  alone  that  any  decepti-  See  on  same  point,  Gardiner  v.  People, 

tious  representation  of   psychological  6  Parker  C.  B.  155;  Edmund's  case,  1 

facts  can  be  conveyed.   Physical  facts  Wh.  &  St.  Med.  J.  §  167. 

alone,  and  not  psychological  facts,  are  *  Beported  in  2  Wh.  &  St.  Med.  Jur. 

the  only  one  of  the  two  sorts  of  facts  8d  ed.  §  1192. 
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§  716.]  PRESUMPTIONS :  [CHAP.  XX. 

applied  to  the  day  in  question.^  And  any  kind  of  corraptioD  ts 
forgery  of  evidence  may  be  shown  as  contributing  to  the  infer- 
ences of  guilt.^ 

§  716.  Yet  here  again  we .  must  remember  that  this  is  a  kind 
of  subterfuge  to  which  an  innocent  but  weak  man  is  almost  » 
likely  to  resort  as  is  an  experienced  rogue.^    Frequently  an  is- 
nocent  man,  sensible  that,  although  guiltless,  appearances  are 
against  him,  and  not  duly  weighing  the  danger  of  his  being  de- 
tected in  clandestine  at^mpts  to  stifle  proof,  has  endeaTvmed  to 
get  rid  of  real  evidence  in  such  a  way  as  to  avert  su8pi<»on  from 
himself,  or  even  to  turn  it  on  some  one  else.     A  case  to  the  point 
is  mentioned  by  Sir  Edward  Coke : *  "In  the  county  of  War- 
wick," says  he,  "  there  were  two  brethren  ;  the  one  having  issue 
a  daughter,  and  being  seised  of  lands  in  fee,  devised  the  goveni- 
ment  of  his  daughter  and  his  lands,  until  she  came  to  her  age  of 
sixteen  years,  to  his  brother,  and  died.     When  she  was  about 
eight  or  nine  years  of  age,  her  uncle  for  some  offence  oorrecting 
her,  she  was  heard  to  say,  *  Oh,  good  uncle,  kill  me  not  I  *  after 
which  the  child,  after  much  inquiry,  could  not  be  heard  of; 
whereupon  the  uncle,  being  suspected  of  the  murder  of  her,  the 
rather  for  that  he  was  her  next  heir,  was,  upon  examination, 
anno  8  Jac.  Rep.,  committed  to  the  jail  for  suspidon  of  murder, 
and  was  admonished  by  the  justices  of  the  assize  to  find  out  the 
child,  and  thereupon  bailed   until  the  next  assizes.     Against 
which  time,  for  that  he  could  not  find  her,  and  fearing  what 
would  fall  out  against  him,  he  took  another  child,  as  like  unto 
her  both  in  person  and  years  as  he  could  find,  and  apparelled  her 
like  unto  the  true  child,  and  brought  her  to  the  next  assizes,  but 
upon  view  and  examination  she  was  found  not  to  be  the  true 
child;  and  upon  these  presumptions  he  was  indicted,  found 
guilty,  had  judgment,  and  was  hanged.     But  the  truth  of  the 
case  was,  that  the  child  being  beaten  over  night,  the  next  morn- 
ing when  she  should  go  to  school,  ran  away  into  the  next  county; 
and  being  well  educated,  she  was  received  and  entertained  ot  a 
stranger ;  and  when  she  was  sixteen  years  old,  at  what  time  she 
should  come  to  her  land,  she  came  to  demand  it,  and  was  directly 

1  Wills   on    Circumstantial    Evid.        *  State  v.   Collins,  20  Iowa,  86 ; 
116  ;  State  v.  Williams,  1  Williams    State  v.  Staples,  47  N.  H.  IIS. 
(Vt),  724.  s  Toler  v.  Sute,  16  Ohio  S.  R.»8^; 

State  17  Brown,  25  Iowa,  661. 
612  «  ad  Inst  104,  p.  232. 


CHAP.  XX.]  FOBGEBT  OF  EVIDENCE.  [§  717* 

proved  to  be  the  true  child."  ^   Mr.  Bentham  also  gives  a  pointed 
illustration  of  a  case  of  this  kind,  taken  from  the  Arabian  Nights' 
Entertainments,  where  the  body  of  a  man  who  had  died  by  ac- 
cident in  the  house  of  a  neighbor  was  conveyed  by  him,  under 
the   apprehension  of  suspicion  of  murder,  in  the  event  of  the 
corpse  being  found  in  his  house,  into  the  house  of  another,  who, 
finding  it  there,  and  acting  under  the  influence  of  similar  appre- 
hensions, in  like  manner  transmitted  it  to  a  third,  who  in  his 
turn  shifted  the  possession  of  the  corpse  to  a  fourth,  with  whom 
it  was  found  by  the  officers  of  justice.^ 

§  717.   With  the  intention  of  ivjuring  the  accused  or  others.  — 
So  it  may  be  that  the  forgery  of  real  evidence  has  been  effected 
either  ^th  the  purely  malicious  intent  of  bringing  dovm  suffer- 
ing  upon  an  innocent  person,  or  with  the  double  motive  of  self- 
exculpation  and  of  inducing  suspicion  on  another.     A  familiar 
instance  of  this  is  where  stolen  goods  are  clandestinely  deposited 
in  the  house,  room,  or  box  of  an  innocent  person,  vdth  a  view  of 
exiting  suspicion  of  larceny  against  him ;  and  a  suspicion  of 
murder  may  be  nuaed  by  secreting  a  bloody  .Weapon  in  like 
manner.^    Of  this  character  was  a  case  which  occurred  a  few 
years  ago  in  Mississippi.    A  young  man  named  Boynton  had 

^  Wills  on  Ciicumstantial  Evidence,  evidence  ;  that  against  him,  defective 

lis.  proof,  80  far  as  he  had  occasioned  snch 

'  On  an  ejectment  involving  large  defect,  must  be  received,  and  every- 
estates  in  Ireland,  the  question  being  thing  presumed  to  make  it  effectual ; 
whether  the  plaintiff  was  the  legiti-  and  that  if  the/  thought  the  plaintiff 
mate  son  of  Lord  Altham,  and  there-  had  given  probable  evidence  of  his 
fore  prior  in  right  to  the  defendant,  being  the  legitimate  son  of  Lord 
who  was  his  brother,  it  was  proved  Altham,  the  proof  might  be  turned  on 
that  the  defendant  had  procured  the  the  defendant,  and  they  might  expect 
plaintiff^  when  a  boy,  to  be  kidnapped  satisfaction  from  him  that  his  brother 
and  sent  to  America,  and  on  his  return,  died  without  bsue.  Craig  on  dem. 
fifteen  years  afterwards,  on  occasion  of  Annesle/  v.  Earl  of  Anglesea,  17 
of  an  accidental  homicide,  had  assisted  St.  Tr.  1416 ;  and  see  the  Trscy  Peer- 
in  an  unjust  prosecution  against  him  age,  10  C.  &  F.  154;  Clunnesv.  Pezzy, 
for  murder ;  it  was  held  that  these  cir-  1  Camp.  8 ;  Lawton  r.  Sweeny,  8  Jur- 
cumstances  created  a  violent  presump-  ist,  964 ;  1  Greenleaf  s  L.  of  Evi- 
tioD  of  the  defendant's  knowledge  of  dence,  §  87  ;  Wills  Circumstantial  £v. 
tide  in  the  pluntiff ;  and  the  jur/  were  p.  72. 

directed  that  the  suppressor  and  the  >  Theory  of  Fres.  Proof,  App.  Case 

destroyer  were  to  be  considered  in  the  10,  p.  102  ;  and  see  illustrations  cited 

same  light  as  the  law  considers  a  spo-  in  Wh.  Cr.  L.  7th  ed.  §  718. 
liator,  as  having  destroyed  the  proper 
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§  718.]  PBESUMFTIONS :  [CBLAP.  ZX. 

been  for  some  days  staying  at  the  house  of  a  friend  on  a  planta- 
tion on  the  Mississippi  River*     One  morning  the  deoeased,  the 
master  of  the  house,  was  found  murdered  in  a  rice  brake;  by 
his  side  were  seen  Boynton's  pistols,  and  in  Boynton'a  hat,  in 
the  room  where  he  was  then  sleeping,  was  found  a  pap^r  Trhich 
was  known  to  have  been  a  short  time  before  in  the  pocket  of  tk 
deceased.     On  this  eyidence  Boynton  was  conyicted  and  exe- 
cuted ;  persisting  to  the  end  in  his  ignorance  of  the  perpetrator 
of  the  act,  and  bre^ikin^  wildly  from  the  lAeriff  when  the  hoar 
of  execution  arrived,  proclaiming  his  innocence  with  an  earnest- 
ness that  shook  the  confidence  of  the  bystanders  in  his  guilt. 
Not  many  months  after,  a  man,  who  had  been  prowling  about 
the  neighborhood  at  the  time,  was  arrested,  tried,  and  sent^iced 
in  another  state  for  a  murder  subsequently  occurring ;  and  when 
at  the  gallows  he  confessed  that  he  had  been  the  perpetrator  of 
the  murder  for  which  Boynton  had  suffered ;  that  he  had  taken 
the  pistols  from  Boynton's  pillow,  and  had  in  return  placed  a 
paper  from  the  dead  man's  pocket  in  Boynton's  hat.    And  one 
of  the  most  dramatic  illustrations  of  this  kind  of  forgery  is  to  be 
found  in  Udderzook's  case,  reported  in  the  Appendix  to  this  vol- 
ume.    6oss,  a  brother-in-law  of  Udderzook,  had  his  life  insured; 
and  in  order  to  recover  from  the  insurers.  Gross's  shop  was  set  fire 
to,  a  dead  body  being  previously  placed  in  it  to  repres^it  Qoss. 
The  insurers,  suspecting  the  fraud,  refused  to  pay  the  insurance ; 
and  Udderzook,  who  was  one  of  the  concocters  of  the  insurance, 
took  steps  to  hide  Goss  so  as  to  prevent  an  explosion  of  the  plot. 
Finding  it  difficult  to  keep  Goss  out  of  view,  he  finally  killed 
him. 

§  718.  To  the  same  point  is  a  trial  related  by  Mr.  Bentham, 
where  the  officers  of  justice  were  accused  of  having  altered  a 
common  key,  found  in  the  possession  of  the  defendant,  into  a 
master  key,  in  order  to  make  it  appear  at  the  trial  that  he  had  a 
facility  for  committing  the  murder  which  he  really  did  not  poe^ 
sess.^  A  singular  case  is  given  in  the  Causes  CAdbres,  of  a 
Flemish  curate,  Francis  S.  Reimbauer,  charged  with  the  murder 
of  Anna  Eichstader,  by  a  girl  named  Catharine  Frauenknecht, 
residing  in  the  house  with  him  at  the  time.  In  answer  to  her 
evidence,  which  seemed  conclusively  to  point  to  him  as  the  guilty 
individual^  he  replied  by  a  counter  statement,  designating  the 

^  8  Benth.  Jud.  £t.  60. 
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SION  OP  BVIDENCE.  [§  719. 

iena,  then  dead,  as  the  marderess, 
ioal  with  those  given  by  Catharine, 
)ught  to  substantiate  his  statement 
)f  his  acquaintances  endeavoring  to 
ice  that  Magdalena  had,  during  her 
)r.  Notwithstanding  the  detection 
ndenoe,  he  managed  his  cause  with 
\  after  it  had  been  prolonged  for 
he  underwent  one  hundred  exami- 
he  murder  only  upon  his  own  con- 


:SSION  OB  DESTRUCTION  OF  EVIDENCE. 


destruction  of  pertinent  evidence," 
,  **  is  always  a  prejudicial  circum* 
stance  of  great  weight  (  for  as  no  act  of  a  rational  being  is  per- 
formed without  a  motive,  it  naturally  leads  to  the  inference  that 
Bucli  evidence,  if  it  were  adduced,  would  operate  unfavorably  to 
the  party  in  whose  power  it  is."  ^  Thus  one  of  the  most  preju- 
dicial facts  in  the  trial  of  Captain  DonneUan  Was  that  he  had 
rinsed  the  phials  from  which  Sir  Theodosius  Boughton  had  taken 
the  draught  which  was  alleged  to  have  caused  his  death* 

1  5  Causes  (Ml^bres,  442.  the  body  of  s  man  who  has  been  mur- 

s  Starkie's  Evidence,  vol.  i.  p.  487.  dered.      Suppose  the  innocent  man 

As   to    spiriting  away  witnesses,  see  detected  in  his  endeavors  to  rid  him- 

State  If'  Barron,  87  Yt.  57.  self  of  the  dagger,  to  wash  away  the 

«^Ko  system  of  ^established  proce-  blood:  the  dagger,  the  blood,  falJa* 

dare  is  yet  known  that  does  not  af-  cious  as  they  are,  are,  notwithstand- 

iord  instances,  —  instances  in  greater  ing,  evidence ;  these  endeavors,  inno- 

numbers  than  an  eye  of  sensibility  cent  as  they  are,  will  accordingly  be, 

can  contemplate  without  concern  and  in  appearance  at  any  rate,  and  in  a 

apprehension,  •—  where    individuals,  certain    sense  in  reality,  forgery  of 

really  innocent,  have  sunk  under  a  real  evidence. 

load  of  imputation  heaped  upon  them        "  The  case  of  the  unfortunate  Galas 

by  fallacious  circumstantial  evidence,  affords  an    exemplification    of  niore 

Suppose  an  article  of  this  description,  than  one  of  the  incidents  by  which 

presnant  with  false  inferences, — an  the  conclusiveness  of  an  inculpative 

SLTUcle  exhibiting  appearances  suscep-  presumption  may  be  proved.    A  son 

..t   ^£  permanence, — the  dagger  em-  of  his  had  received  a  violent  death 

\  ved  by  a  murderer  conveyed  into  from  his  own  liands ;  the  fiather  was 

die  pocket  of  an  innocent  man ;  the  brought  to  trial  on  a  charge  of  mur- 

^«nnent  of  an  innocent  man  stained,  dering  the  son.    As  far  as  the  con- 

?design  or  accident,  with  blood  from  fusion  of  mind  into  which  he  was 
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§  722.] 


PBESUMPTIOMS : 


[GSAF.  XL 


§  720.  In  the  case  of  Doimall,  already  adyerted  to^  a  faci  d 
the  same  kind  was  offered  in  evidence.  The  deceased  ^ras  s&p- 
posed  to  have  been  poisoned  by  the  prisoner ;  and  the  contest 
of  the  stomach,  which  had  been  plac^  in  a  jug  for  examinatka. 
were  clandestinely  thrown  by  him  into  a  vessel  containing  a 
quantity  of  water.  The  prisoner  was  acquitted  on  the  grausf 
of  the  insufficiency  of  the  evidence  of  die  corpus  ddieti ;  bat  be- 
sides the  tampering  with  the  contents  of  the  stomach,  eTidenee 
was  given  of  other  suspicious  facts  and  dedarationa,  strongly  in- 
dicative of  conscious  guilt.^ 

§  721.  So  it  was  an  important  item  of  proof  in  Dr.  Websters 
case,  that  he  removed  or  destroyed,  by  extraordinary  effect,  ar- 
ticles whose  existence  could  only  be  prejudicial  to  him  on  tlif 
supposition  that  in  some  v^ay  they  were  to  be  traced  to  the  de- 
ceased. 

§  722.  A  boatman  was  tried  at  Warwick  Spring  Assizes,  1836, 
before  Mr.  Justice  Bosanquet,  for  stealing  a  quantity  of  rnm. 
which  had  been  delivered  to  his  master,  a  carrier  by  canal,  for 
conveyance  from  Liverpool  to  Birmingham.  The  carrier's  agent 
at  Liverpool,  as  was  his  custom,  had  taken  a  sample  of  the  spirit, 
and  tested  its  strength.  Upon  the  delivery  at  its  place  of  desti- 
nation, the  spirit  was  found  to  be  under  proof,  and  the  portion 
abstracted  had  been  replaced  with  water.  The  carrier's  derk,  on 
the  complaint  of  the  consignee,  went  to  the  boat  where  the  pris- 
oner was,  to  require  explanation  ;  but,  as  soon  as  he  had  stepped 
into  it,  the  prisoner  pushed  him  back  upon  the  wharf,  and  forced 
the  boat  into  the  middle  of  the  canal,  where  he  broke  the  jars 


plunged  permitted,  he  had  obliterated 
or  changed  iome  of  the  appearances 
about  the  bod/  of  the  deceased,  and 
other  circumjacent  bodies :  here  was 
forgery  of  real  eyidence.  On  his  ex- 
amination, he  denied  some  of  the  facts 
by  which  the  non-naturality  of  the 
death  was  indicated :  in  this  mode, 
as  in  the  former,  he  concealed  —  not 
indeed  the  fatal  act  itself,  the  act  by 
which  the  process  of  strangulation 
was  effected  (for  in  that  he  had 
neither  part  nor  privity),  but  some 
of  the  evidentiary  facts  by  which  it 
was  indicated:  here  was  clandestinity. 
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To  what  end  all  these  aberrations  froa 
the  line  of  the  truth  ?  —  to  cover  guilt? 
—  no;  for  there  was  none  anyiHiere. 
The  object  was  to  save  the  reputa- 
tion of  his  departed  child,  and  thereby 
the  reputation  of  the  family,  from  the 
ignominy  which,  had  the  direct  truth 
been  known,  would  (he  was  but  too 
well  assured)  be  stamped  upon  it  bf  s 
most  mischievous  and  endemial  prejo- 
dice."  Bentham's  Bat,  of  Jud.  £t. 
iii.  54. 

I  The  Trial  of  Robt.  Sanle  Dod- 
nall,  Wills  Citcum.  £v.  103. 


CHAP.  XX.]  SUPPRESSION  OF  EVIDEMCE.  [§  724. 

and  emptied  iheir  contents,  which  by  the  smell  were  proved  to  be 
rum,  into  the  canal.     The  prisoner  was  conyicted.^ 

§  728.  In  the  great  number  of  poison  cases  so  industrionsly 
collected  by  Hitzig,^  there  is  hardly  one  in  which  it  was  not  at- 
tempted,  by  the  premature  interment  of  human  remains,  to 
smother  the  offence,  the  pretext  being  that  this  is  rendered  nec- 
essary by  the  state  of  the  body.     In  the  case  of  violent  death, 
ajid  especially  when  caused  by  poison,  it  cannot  but  be  known 
that  the  posUmortem  examination  will  always  furnish  important, 
and  generally  conclusive  information,  as  to  the  cause  of  death.^ 
In  one  strange  case,  the  presumption  arising  from  a  hurried  burial 
was  sought  to  be  rebutted  by  the  antedating  the  time  of  death, 
and  a  most  ingenious  but  perilous  net-work  of  letter  and  funeral 
notices  was  spread  while  the  deceased  was  still  in  full  health. 
He  stumbled  unawares  upon  his  own  funeral  paraphernalia,  and 
was  fortunately  able,  not  only  to  read  the  mourning  notes,  but  to 
prevent  their  necessity.     Dr.  Hitzig  gives  in  full  the  trial  of  a 
woman  who,  under  the  pretext  of  a  family  custom,  was  enabled 
to  attend  no  less  than  seven  precipitate  interments  in  her  own 
immediate  household,  no  one  suspecting  that  the  usage  which  she 
thus  so  rigorously  followed  was  but  a  trick  to  cover  the  violent 
death  of  victims  whom  she  appeared  so  tenderly  to  lament.     Il- 
lustrations to  the  same  effect  are  to  be  found  in  the  Pennsylvania 
trials  of  Chapman  and  Earle  for  poisoning.     So  powerful,  in  fact, 
was  the  working  of  remorse  and  fear  of  exposure,  as  to  lead  a 
guilty  mother,  —  such  was  the  strong  tendency  of  the  evidence 
in  a  case  not  reported,  —  after  strangling  her  own  child,  to 
change  it  for  a  living  one  in  a  neighboring  dormitory,  and  to  in- 
sist upon  her  maternal  relations  to  the  latter  with  the  utmost 
pertinacity. 

§  724.  Yet  here,  also,  when  a  defendant  is  prejudiced  by  proof 
of  his  forging  evidence,  it  must  be  remembered  that  however 
much  his  character  for  candor  may  suffer  by  such  proof,  it  is  en- 
titled to  but  little  weight  as  a  substantive  evidence  of  guilt.  If 
a  cause  is  to  be  condemned  because  its  advocates  have  forged 
evidence  in  its  support,  Christianity  would  have  to  be  condemned, 

^  R.  V.   Thomas,   Reported  Wills  *  See  Traits  des  Examinations  Ja- 

Circnm.  Ey.  75.  ridiques,  par  MM.  Orfila  et  Lesuer ; 

*  Nene  Pitaval,  Ton  Dr.  J.  C.  Hit-  Wills  Circnm.  Ev.  105. 
zig  luid  Dr.  W.  Haring. 
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§  726.]  PSESUMPTIOHS :  [gbap. 

far  in  behalf  of  Christiamly  famiimecaUe  wiitiiigB  have  bem 
forged.  Given  a  tme  cause,  a  desperate  aasailant,  ajid  an  advo- 
cate who  believes  the  end  justifies  the  means,  and  falaehood  wSx 
be  resorted  to  to  prove  the  tmih.  Indeed  diere  are  few  cases  in 
which  passions  are  involved  in  which  the  temptation  to  atiain  if 
not  fabricate  evidence  is  not  irreustible.  Few  cases  of  difyated 
succession  or  legitimacy,  for  instance,  are  tried,  in  which  snqa- 
doos  evidence  is  not  introduced  on  both  sides ;  yet  one  of  these 
sides  has  the  right.  So  is  it  eminently  in  criminal  isaoea.  A.  is 
found  dead,  apparently  murdered ;  and  B.  and  C.  are  <jiaiged 
with  killing  him.  B.  who  is  amanof  weak  chaiact^*,  is  innocent 
of  the  murder ;  but  thinks  that  if  he  succeeds  in  destroying  sQ 
the  proof  of  the  eorpu$  delicti  his  acquittal  will  be  sure.  He  at- 
tempts this  (e.  g,  attempts  to  bum  up  the  dead  body,  or  to 
make  way  with  other  indicatory  proof  of  a  violent  homicide),  and 
attempting  it  unsuccessfully,  the  attempt  is  a  strong  arti<je  of 
evidence  against  him.  B.,  a  shrewd  villain,  if  he  makes  the  at- 
tempt, makes  it  successfully. 

XXIV.  DisnNcnvs  inferences  in  habital  H01fICn>E& 

§  725.  Among  the  circumstances  from  which  malice,  in  a  killii^ 
by  a  husband  of  his  wife,  may  be  infened,  are  the  following:  — 

Adultery  by  either  husband  or  wife,  illustrating  a  desire  to  get 
rid  of  the  marital  relation  ;  ^  bigamy  by  the  husband  ;^  long  ill- 
treatment  ; '  misconduct  leading  to  a  suit  against  him  by  his  wife 
to  compel  good  behavior.^  So  where  A.,  a  huslMUid,  after  an  ab- 
sence, during  which  he  was  believed  to  be  dead;  returned  and 
found  his  wife  married  to  B.,  and  B.,  after  an  altercation,  and 
partial  reconciliation,  shot  A. ;  the  facts  of  the  marriage,  absence, 
second  marriage,  and  quarrel  were  held  admissible  to  prove  mal- 
ice.* 

■ 

§  726.  On  an  indictment  against  the  defendant  for  the  murder 
of  his  wife,  where  the  killing  was  shown  to  have  taken  place  on 
the  8th  of  July,  a  witness  who  had  lived  near  the  defendant  for 

1  State  o.  Rash,  12  Ired.  882 ;  Tern-  v.  Watkins,  9  Conn.  49 ;  State  v.  Green, 

pleton  V.  State,  27  Mich.  501.  86  Conn.  203.    See  supra,  §  690. 

>  State  v.   Green,  85   Conn.    208.  «  People  v.  Williams,  8  Parker  C. 

See  supra,  §  690.  B.  84.    See  supra,  §  690. 

*  State  V.  Langford,  Busbee,  486;  *  Com.  v.  Smith,  7  Smith's  Lawi^ 

Stone  o.  State,  4  Humph.  27;  McCann  Appen. ;  2  Wheel.  C.  C.  80.    See  sa- 

V.  People,  8  Parker  C.  B.  272;  Sute  pra,  §  410. 
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tliout  six  mouths,  ending  the  last  of  May,  was  offered  to  prove 
Iistt  while  witness  had  Uved  there,  the  prisoner  had  had  frequent 
lifficulties  and  altercations  with  his  wife.     It  was  held,  that  the 
d^d^nce  was  admissible  as  tending  to  show  want  of  affection,  and 
Eis   justifying  the  jury  in  inferring  that  the  same  state  of  mind 
continued  after  the  witness  moved  away.     It  was  also  ruled  that 
e^denoe  was  admissible  on  the  question  of  motive,  to  show  that 
about  six  months  before  the  homicide,  the  wife  made  a  complaint 
against  her  husband  for  an  assault,  on  which  he  was  held  to  bail.^ 
In  a  similar  case,  it  was  held  that  it  was  competent  for  the  gov- 
ernment to  show,  that  some  time  before  the  allied  killing  the 
wife  had  complained  of  her  husband  as  a  disorderly  person,  and 
that  he  was  adjudged  to  pay  two  dollars  weekly  for  her  sup- 
port.^ 

XXY.    DISTOrCnVB  INFERENCES  IN  POISONINa. 

§  727.  ^^  In  the  case  of  death  by  poisoning,"  says  Mr.  Green- 
leaf,^  *^  it  is  not  necessary  to  prove  the  particular  substance  or 
kind  of  poison  used ;  nor  to  give  direct  and'  positive  proof  what 
is  the  quantity  which  would  destroy  life ;  nor  is  it  necessary  to 
prove  that  such  a  quantity  was  found  in  the  body  of  the  deceased. 
It  is  sufficient,  if  the  jury  are  satisfied  from  all  the  circum- 
stances, and  beyond  reasonable  doubt,  that  the  death  was  caused 
by  poison  administered  by  the  prisoner.^  Upon  the  latter  point 
the  material  questions  are,  whether  the  prisoner  had  any  motive 
to  poison  the  deceased  —  whether  he  had  the  opportunity  of  ad- 
ministering poison  —  and  whether  he  had  poison  in  his  possession, 
or  power  to  administer.  To  these  inquiries,  every  part  of  the 
prisoner's  conduct  and  language  in  relation  to  the  subject  are  ma- 
terial parts  of  the  res  gestce^  and  are  admissible  in  evidence."  ^ 

§  7?28.  Presence  of  poison  in  body.  —  It  is  said  by  a  learned 
writer  that  ^*  on  the  view  of  a  body  after  death,  on  suspicion  of 
poison,  a  physician  may  see  cause  for  not  positively  pronouncing 

^  McCann  v.  People,  8  Parker  C.  R.  *  See  the  observations  of  Buller,  J., 

(N.T.)  272.     See  also  State  r.  Wat-  in  Donnellan's  case;  of  Abbott,  J.,  of 

kins,  9  Conn.  49 ;  State  v.  Green,  85  Rolf,  B.,  and  of  Parke,  B.,  cited  in 

Conn.  208.  Wills  on  Circum.  Ev.  187-191;  see 

3  People  V.  Williams,  8  Parker  C.  B.  also  R.  v.  Geering,  18  Law  Jour.  215. 

(N.  Y.)  84.  In  Blackburn  v.  State,  28  Oh.  St.  146, 

'  8  £▼.  §  185.  "administering"  poison  was  held  to 

«  B.  9.  Sawwell,  cited  Wills  on  Gir.  include,  *<  persuading  to  take." 
Kv.  180. 
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that  the  party  died  by  poison  ;  yet  if  the  party  charged  be  inter- 
ested in  the  death ;  if  he  appears  to  haye  some  prepouratiofi  ai 
poisons,  without  any  probable  just  motiye,  and  this  secretly ;  H 
it  be  in  evidence  that  he  has  in  other  instances  bronglit  tba  hit 
of  the  deceased  into  hazard ;  if  deceased  has  discoTered  an  ex- 
pectation of  the  fotal  event ;  if  that  event  has  taken  place  sod- 
denly,  and  without  previous  circumstances  of  ill  health ;  if  he  has 
endeavored  to  stifle  inquiry  by  precipitately  burying  tbe  bodj. 
and  afterwards,  on  inspection,  signs  agreeing  with  poison  are  ob- 
served, —  though  such  as  medical  men  will  not  pocdtiTely  affina 
could  not  have  been  owing  to  any  other  cause,  —  the  comnk- 
tive  strength  of  circumstantial  evidence  may  be  such  as  to  wsr- 
rant  conviction ;  since  more  cannot  be  required  tiian   that  the 
chaise  should  be  rendered  highly  credible,  from  a  variety  of  de- 
tached points  of  proof ;  and  that,  supposing  poison  to  hare  been 
employed,  stronger  demonstration  could  not  reasonably  be  ex- 
pected to  have  been,  under  all  circumstances,  produdble."  ^ 

Yet  in  such  case,  unless  the  evidence  of  the  eorpti$  delicti  be 
overwhelming,  the  court  should  not  permit  a  conviction.'  If  the 
expert  testimohy  renders  it  doubtful  whether  the  deceased  was  or 
was  not  poisoned,  a  conviction  cannot  be  sustained  even  on  the 
defendant's  confession.^ 

In  Scotland  a  conviction  is  recorded  in  a  case  where  a  servant 
girl  had  mixed  some  poisonous  matter  with  gravy,  and  Dr.  Cluu- 
tison  was  led  to  suppose  that  poison  had  been  swallowed,  merely 
from  the  circumstance  of  two  persons  being  taken  ill  nearly  at  the 
same  time,  after  partaking  of  the  same  food,  and  with  symptoms 
which  various  kinds  of  poison  would  produce ;  though  he  said  that 
this  probability  was  strengthened  by  the  fact  that  the  violence  ol 
the  symptoms  was  in  proportion  to  the  quantities  of  the  suspected 
food  taken.^  More  recently  Taylor  lays  down  the  principle, 
that  while  the  chemical  investigation  should  never  be  omitted, 
yet  the  detection  of  poison  in  the  body  by  means  of  the  chem- 
ical analysis  is  not  essential,  but  the  offence  will  be  suffidentlj 
proved  if  established  by  the  concurrent  evidence  of  the  symptoms 

^  1  Gilb.  on  Evidence,  by  Lofitt,  p.  25;  Com.  v,  Schoeppe,  cited  Tajlor*! 

302.  Med.  Jur.  by  Beese,  25. 

>  See  fully  2  Wk.  &  St  Med.  Jor.  •  Pitts  v.  State,  48  Mms.  472. 

8d  ed.  §  323 ;  and  see  State  v.  Whar^  «  Wills  Cir.  Evid.  180.    See  83  Am. 

ton,  cited  Taylor's  Med.  Jur.  by  Reese,  Jur. ) . 
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of  the  disease,  the  marks  upon  the  body  after  death,  and  other 
inferential  testimony.^  Guy  lays  peculiar  stress  upon  chemical 
investigations,  and  discovery  of  poison,  if  corroborated  by  other 
proeis  derived  from  symptoms  and  marks  upon  the  body.^  Puc- 
cinotti  places  no  reliance  on  the  pathological  observations,  and 
on  the  chemical  ones  only  when  all  the  conditions  above  cited 
are  fulfilled.'  And  there  are  cases  in  which  poison  (e.  g.  anti* 
mony^  may  be  utterly  eliminated  from  the  body  before  death.^ 

§  729.  Inference  from  possession  of  poison  hy  d^endant.  — 
Poison  may  be  possessed  by  the  defendant  either  in  its  manufac- 
tured state,  or  it  may  be  prepared  by  him.     In  such  case  we  may 
expect  to  find  leaves  from  which  poison  could  be  concocted,  drugs 
peculiarly  or  exclusively  suited  for  the  purpose  of  adulterating 
food,  &c.,  or  receptacles  inclosing  anything  of  the  kind,  materials 
for  preparing  weapons,  &c.     It  is  to  be  inquired  in  such  cases, 
for  what  use  the  accused  was  in  the  habit  of  making  these  mate- 
rials, and  whether  he  was  familiar  or  acquainted  with  the  crimi- 
nal purposes  to  which  they  might  be  made  subservient.     Under 
this  head  also  would  properly  be  considered  the  purchase  of  poi- 
sons under  the  pretence  of  employing  them  for  the  destruction  of 
vermin,  and  the  question  would  naturally  arise,  were  they  so  em- 
ployed ?  A  female  convicted  at  the  Warwick  summer  assizes, 
August,  1821,  of  the  murder  of  her  uncle  by  poison,  alleged  that 
she  had  bought  arsenic  to  poison  mice,  and  pointed  to  a  mouse 
which  she  said  had  been  killed  by  it,  whereas  it  was  found  that 
the  mouse  had  not  died  from  poison.^ 

§  730.  Irtference  from  position  of  deceased.  —  In  cases  of  poi- 
sons which  act  instantaneously,  some  light  may  be  thrown  on  the 
question  by  the  position  of  the  body.  Thus  Mr.  Amos,^  tells  us 
of  a  trial  in  which  the  hypothesis  of  suicide  was  defeated  by  the 
fact,  that  while  the  united  result  of  medical  experience  is  that 
pmssic  acid  produces  instantaneous  death,  the  deceased  was  found 
with  a  corked  bottle  in  her  hand,  from  which  five  drachms  had 
been  taken,  and  with  the  bedclothes  composed  about  her  person 
with  elaborate  precision.^ 

^  Taylor,  159.    See  2  Wbart  &  St.  *  R.  v.  Higgins,  14  Lond.  Med.  Gas. 

Med.  Jur.  8d  ed.  §  821  et  seq.  896;  and  see  supra,  §  707. 

«  Guy's  For.  Med.  iu.  404-407.  •  Great  Oyer,  847. 

*  Puccinotti,  222,  258.  ^  See  2  Whart  &  St.  Med.  Jur.  8d 

*  See  Lancet,  Aug.  4,  1860,  p.  119 ;  ed.  §  821  et  seq. 
R  9.  Palmer,  cited  in  Taylor's  Med. 

Jur.  by  Reese,  101.  621 
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§  731,  Irtferenee  from  oanduet  of  mi^peeted  partie%.  —  In 
of  poisoning  it  becomes  important  to  inquire,  in  seeking  for  the 
probable  criminal,  whether  any  party  in  the  range  of  sasf^ciaii 
procured  poison,  particularly  of  the  kind  which  probably  proved 
&tal,  shortly  before  the  death  of  the  deceased ;  whether  such 
person  was  acquainted  with  the  preparation  of  poisons ;  ^  wheth^ 
he  forced  himself  into  contact  with  the  deceased,  or  out  of  the 
sphere  of  his  usual  duties  or  habits  tried  to  administer  meat  or 
drink  to  the  deceased.     It  may,  under  such  circumstances,  be  im- 
portant to  go  far  back  for  the  purpose  of  discovering  who  pre- 
pared the  meats  or  had  access  to  the  dishes,  and  such  evidence  is 
clearly  admissible.     There  are  many  cases  where  it  may  not  be 
out  of  place  to  inquire  whether  any  members  of  the  deceased*s 
&mily  were  observed  unaoountably  to  abstain  from  the  dishes 
previously  poisoned,  particularly  if  it  belonged  to  the  usual  meal 
of  the  family,  or  was  a  favorite  dish  of  the  deceased ;  whether 
there  was  any  attempt  to  prevent  others  from  partaking  of  them 
or  to  dissuade  the  deceased  from  abstaining  from  them  ;  and  very 
particularly,  whether  there  was  any  effort  to  prevent  a  povtrmor- 
tern  examination,  or  to  hide  or  destroy  any  remaining  portions  of 
the  food  or  drink  of  which  the  deceased  partook,  or  any  of  the 
vessels  containing  them ;  or  whether  there  was  an  effort  to  throw 
unreasonable  obstacles  in  the  way  of  the  employment  of  a  com- 
petent physician  during  the  ilhiess  of  the  deceased.     It  is  to  be 
observed,  in  concluding  this  subject,  that  the  more  nearly  the 
poison  found  in  the  body  corresponds  vrith  that  purchased  or  pre- 
pared by  the  prisoner  the  more  vivid  does  tiie  suspicion  become.' 

1  See,  on  this  point,  infra,  §  785.  tions  to  the  deceased  —  so  de^  and 
*  2  Mitter.  Deut.  St.  §  124.  yet  so  well  controlled  her  grief  — 
^  Of  all  the  great  poisoners,  the  so  completely  her  whole  deportment 
most  stealthy  and  feline,  we  have  been  that  of  a  tender,  sober,  and  yet  un- 
told, was  the  widow  Zwanziger,  known  demonstrative  friend,  that  when  her 
in  history  by  the  name  of  her  last  hns-  lover,  who  began  to  be  tired  of  her— 
band,  the  Privy  Councillor  Ursinns,  of  her  husband,  of  whom  she  began  to 
Berlin. .  Madame  de  Brinvilliers  was  be  tired  —  her  aunt,  whose  heir  she 
an  enthusiast,  who  poisoned  with  a  was  —  successiTely  sickened  and  died, 
spread  and  dignity  of  circumstances  she  was  the  last  who  would  hare 
which  necessarily  invited  detection,  been  suspected  of  having  dispatched 
The  widow  Zwanziger,  on  the  other  them.  Yet  thu  most  experienced, 
hand,  slid  softly  about  from  house  to  self-disciplined,  and  waiy  of  potson- 
house,  poisoning  unobtrusively.  So  ers  —  this  actress  so  consummate, 
quiet  and  home-lik^were  her  atten-  that   to    the   end    she    played  the 
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§  782.  Proof  of  poison  in  remavM  ahotUd  not  he  received  with- 
out proof  of  identity  of  remains.  —  It  mu&t  be  remembered  that  the 

parts  of  the  lady  of  fashion,  and  the  ministered  without  exciting  the  victim's 
sentimental  and  pietistic  poetess  with  attention  —  what  was  the  minimum 
a  perfection  that  showed  no  flaw  —  dose  necessary  to  take  life,  and  how, 
was  careless  enough,  when  engaged  in  when  this  dose  alone  was  adminis- 
such  common  game  as  the  poisoning,  tered,  the  poison  was  dispersed,  leav- 
as  if  merely  to  keep  her  hand  in,  of  an  Ing  no  traces  behind.  He  had  a  book 
ordinary  man-serrant — to  leare  the  in  which  these  points  were  stated,  and 
arsenic  open  in  a  room  where  her  in-  to  make  himself  certain,  he  not  only 
tended  victim,  made  curious  by  one  or  turned  down  the  book  at  the  place, 
two  abortive  operations  she  had  at-  but  made  a  memorandum  giving  the 
tempted  on  him,  scented  it  out,  carried  substance  in  his  note-book.  He  was  a 
it  to  a  chemist,  and  established  the  man  of  the  world,  and  he  made  him- 
fact  that  it  was  of  the  same  character  self,  without  appearing  to  do  so,  thor- 
vrith  the  poison  by  which  she  had  oughly  master  not  only  of  Cook's 
seasoned  some  prunes  she  had  been  confidence,  but  of  his  secrets.  He 
giving  to  him  for  dessert,"  1  Wh.  &  knew  that  Cook  had  a  disease  whi^h 
St.  Med.  J.  §  788.  produced  sores  on  the  tongue  which 
"  At  the  Shrewsbury  races,  in  No-  might  be  considered,,  if  talked  about 
vember,  1856,  appeared  two  young  in  the  right  light,  as  the  cause  of  lock- 
men,  each  of  whom  had  large  stakes  jaw,  so  he  proceeded  to  tell  about  them 
involved  —  in  each  case  those  of  life  in  this  light.  He  knew  how  to  imitate 
and  death.  <  Folestar,'  one  of  the  horses  handwriting.  So  he  wrote  a  paper  by 
entered,  belonged  to  John  Parsons  which  Cook  acknowledged  himself  his 
Cook,  a  sporting  character  and  spend-  debtor  in  a  sum  sufficient  to  absorb  all 
thrift,  and  not  much  besides.  He  had  Cook's  effects.  '  Folestar '  won  and 
inherited  a  considerable  estate,  but  a  *  Chicken '  was  beaten.  Palmer,  in 
large  portion  of  this  had  gone  in  dis-  his  careless,  sporting  way,  borrowed 
sipation,  and  now,  the  result  of  the  Cook's  winnings  to  pay  his  losses. 
race  was  to  decide  whether  the  rem-  Then  everything  was  ready  to  poison 
nant  was  to  be  doubled  or  destroyed.  Cook,  and  the  work  was  done  with 
Watching  him  pretty  closely,  though  complete  coolness  and  success.  A 
with  an  on-hand  familiarity  which  re-  little  preliminary  sickness  was  in- 
quired an  experienced  eye  to  pene-  duced,  during  which  nothing  could  be 
trate,  was  William  Palmer,  a  man  more  kind  and  yet  less  officious  than 
several  years  his  senior,  whose  fortune.  Palmer's  attentions.  It  is  true  the 
which  had  also  been  considerable,  was  strychnine  had  to  be  bought,  but  this 
now  entirely  gone.  The  '  Chicken  *  was  done  in  a  circuitous  way,  and 
was  Palmer's  horse,  and  on  this  he  had  under  a  false  color.  Then  it  had  to 
ventured  enormous  bets.  But  he  had  be  administered,  but  two  medical  men, 
a  double  game.  Ruin,  it  is  true,  was  of  undoubted  probity,  were  called  in, 
imminent,  but  there  was  a  method  of  and  as  they  recommended  pills,  it  was 
escape.  He  was  a  medical  man,  and  very  easy  to  substitute  pills  of  strych- 
be  had  discovered  the  fatal  properties  nine  for  pills  of  rhubarb.  So  Cook 
of  strychnine  —  how  that  it  produced  was  killed,  and  this  so  subtly,  that  t^e 
a  disease  scarcely  to  be  distinguished  attending  physician  gave  a  certificate 
from  lock-jaw — how  it  could  be  ad-  of  apoplexy.    As  to  the  post-mortem^ 
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mere  presence  of  poison  in  a  dead  body  does  not  proye  the  earpui 
delicti  unless  it  be  shown  (1)  that  the  remains  were  those  of  the 
deceased,  and  (2)  that  these  remains  had  not  been  tampered  with 
by  strangers,  and  that  the  examination  had  been  conducted  in 
such  a  way  as  to  exclude  the  hypothesis  of  the  poison  being  intro- 
duced after  exhumation. 

Hence  in  a  Virginia  trial  for  homicide  by  poisoning,  the  omis- 
sion  to  prove  directly  that  the  body  analyzed  was  that  exhumed 
was  properly  held  fatal  to  the  prosecution.^ 

Palmer  knew  it  would  not  amount  to  for  the  prosecution;  before  she  tesd- 

much,  nor  did  it.    No  strychnine  was  fied,  however,  the  proseculing  asficr- 

discovered,  but  here  the  nerves  of  Pal-  ney  asked  that  Mr.  R.  6.  Clowe  be 

mer  gave  way.    He  showed  an  undue  excluded  from  the  jury  as  a  persco 

fidgetiness  while  the  examinations  were  prejudiced  and  therefore  unfit  to  serve 

going  on.    He  tried  to  tamper  with  the  in  such  a  capacity,  he  having  oo  the 

vessels  in  which  the  parts  to  be  exam-  foregoing  day  asserted  that  Mrs.  Lloyd 

ined  were  placed.    Then,  also,  the  note  was  an  old  love  of  his,  and  that  he 

he  produced  to  show  Cook's  indebt-  would  not  hang  her  if  she  were  to 

edness  to  him  was  suspected ;  and  then  murder  every  friend  he  had  in   the 

Cook's  betting  book  could  not  be  found,  world ;  but  this  motion  was  overniled 

This  led  to  Palmer's  arrest.    The  first  by  the  court,  and  Delphi  Lazenbury's 

medical  authorities  in  England  proved  testimony  was    proceeded  with.      It 

that  Cook's  death  came  from  strych-  was  mainly  to  the  efiect  that  Maud. 

nine  and  nothing  else.    The  apothe-  apparently  well,  had  eaten  a  cake  and 

caries  from  whom  the  strychnine  was .  had  soon  after  become  ill  and  vomited, 

bought,  attracted  by  the  discoveries,  dying  two  days  afterwards  ;    daring 

identified  Palmer.   In  a  dark  passage  Maud's  illness  she  had  taken  nothing 

he  had  been  seen  to  drop  something  but  milk  and  lime-water,  and  what 

ivito  a  glass  for  the  sick  man,  but  the  the    child    had   vomited    had    been 

passage  was  not  so  dark  but  that  he  thrown  into  the  yard  by  her  mother; 

was  observed.     Then  his  note-book  the  doctor  had  been  sent  for  on  Satni^ 

turned  up,  showing  how  acquainted  he  day  night,  shortly  after  the  child  had 

was  with  the  poison.    And  upon  these  become  sick  ;  Delphi  knew  nothing 

facts,  skilful  as  he  was,  and  completely  of  the  purchase  of  arsenic  or  of  any 

8  he  had  covered  up  his  guilt  from  being  in  the  house ;  Mrs.  Lloyd  had 

the  superficial  eye,  he  was  convicted  had  four  children,  whose  names  were 

and  executed."    1  Whart  &  St.  Med.  George,  Henry,  Anne,  and  Hand.  At 

Jur.  §  774.  this  point  the  jury  were  sent  from 

«^  Taylor's  Med.  Jur.  by  Reese,  27;  the  room  pending  the  discussion  of  i 

Com.  V.  Lloyd,  tried  at  Leesburg,  Oct.  point  of  law  raised  by  the  defence 

30, 1872.   The  defendant  was  tried  for  against  the  propriety  of  the  admissioo 

the  murder  of  her  infant  child,  Maud,  of   evidence  calculated  to  implicate 

Delphi  Lazenbury  was  a  mulatto  girl  the  prisoner  in  the  death  of  her  other 

employed  in  Mrs.  Lloyd's  house  at  and  children.    The  court  reserved  its  de- 

previously  to  the  time  of  Maud's  death,  cision,  and  Delphi  was  recalled  to  give 

and  she  was  the  first  witness  called  the  important  testimony  that  the  had 
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§  788.  Duration  of  working  of  poison.^  —  We  may  rest  satis- 
fied in  this  respect  with  the  determination  of  our  own  law,  that 

ncTer  smelt  anything  burning  about  flnid,  put  them  into  a  jar  which  he 
the  house.    Dr.  A.  R.  Mott  was  then  sealed  and  gave  to  Professor  Tonrj. 
called  and  testified  that  he  had  been        *^  The  court  decided  that  unless  the 
Mrs.  Lloyd's  hmily  physician  since  prosecution    could    prore    that   the 
1865;  had  attended  Maud  in  her  last  child's  stomach  had  been  kept  safe 
illness ;  she  complained  of  pain  in  her  by  Mr.  Bentley,  no  analysis  of  it  could 
bowelsy  and  he  administered  calomel  be  introduced  as  eyidence.   Mr.  Bent- 
and  opium  then,  and  on  the  next  day  ley  was  dead,  and,  as  no  such  evidence 
lie  gave  her  bismuth,  opium,  lime-  was  to  be  had,  the  prosecution  had  to 
-water,  and  milk ;  was  present  at  the  confine  itself  to  the  analysis  of  those 
post-mortem    examination ;    prepared  parts  of  the  body  which  had  been 
the  stomach ;  sealed  it  in  a  glass  jar  taken  care  of  by  Fh>fessor  Tiffany, 
to  be  sent  to  Professor  Tonry  to  be  and  so  a  most  important  link  in  the 
analyzed ;  he  decidedly  bdieTcd  that  testimony  had  to  be  dropped,  for  it 
Maud  did  not  die  of  arsenical  poison-  could  not  be  shown  that  Mr.  Bentley 
ing,  but  had  never  seen  a  death  from  had  kept  the  stomach  carefully  and 
that  cause;  had  thought  her  death  untouched  before  it  came  into  Pro- 
caused  by  congestion  of  the  stomach,  fessor  Tonry's  hands.  Professor  Tonry 
but  the  post-mortem  showed  him  to  was  then  called  to  testify  as  to  the 
have    been  wrong.    Delphi  was  re-  results  of  his  atialysis  of  the  Uver, 
called,  and  testified  that  on  the  28d  of  spleen,  kidneys,  &c.,  after  which  the 
March  the  undertaker  swore  that  he  Professor  swore  that  in  the  parts  of 
buried  and  was  present  at  the  exhum-  the  body  taken  from  the  coffin  marked 
ing  of  Maud.    Then  followed  testi-  'Maud  Lloyd,'  he   had  taken  eight- 
mony  to  show  that  the  bottle  pro-  tenths  of  a  grain  of  arsenic.    On  his 
duced  in  court  was  that  into  which  the  cross-examination  it  was  admitted  by 
child's  stomach  and  intestines  had  been  him  that  arsenic  was  sometimes  found 
placed,  and  the  next  witness  was  Pro-  in  bismuth,  although  in  most  minute 
fessor  Tiffany,  Demonstrator  of  Anat-  quantities.    Dr.  Mott,  recalled,  stated 
omy  in  the  Maryland  University  and  that  he  had  used  bismuth  from  the 
Surgeon  of  the  Baltimore  HospitaL  same  jar  from  which  that  given  to 
In  May  last  he  had  examined  certain  Maud  was  taken,  but  had  never  heard 
bodies  in  the  presence  of  Ph>fe8Bor  of  any  ill  effects  firom  its  use.    Ph>- 
Tonry  and  others ;    had  seen  them  fessor  Womley  and  Professor  Mallett, 
exhumed;  one  of  them  was  in  a  coffin  Analytic  Chemists  at  the  University 
marked  ''Maud  Lloyd;"    body  was  of  Virginia,  testified  that  the  methods 
much  decomposed,  and  before  making  and  processes  used  by  Professor  Tonry 
an  incision  into  it  he  sprinkled  carbo-  to  discover  poison  were,  in  their  judg- 
late  of  lime,  a  disinfectant,  on  the  face  ment,  entirely  proper,  and  such  as 
and  neck ;  from  a  cut  in  the  abdomen  would  be  used    by  good   analytical 
he  took  the  liver,  spleen,  and  kidneys,  chemists.      This    practically   closed 
a  portion  of  the  duodenum,  and  some  the  case  for  the  prosecution,  although 

^  See  on  this  subject  Amos*  Great  Oyer,  847;  and  see  also  discussion  in 
3  Whart.  &  St.  Med.  J.  in  loco. 
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no  conviction  shall  take  place  unless  the  death  ocxmn  vitlim  i 
year  and  a  day  from  the  injury  receired.^ 

fome  testimony  was  taken  to  show  that  it  to  be  absolotelj'  pore ;  oooibbcii 

the  property  of  Mrs.  Lloyd's  children  oarbolate  of  lime   was  not  realh  i 

amounted  to  about  $1,500  and  the  es-  chemical,  being  cmde  in  its  yn^tn 

tate  of  her  husband  to  about  $2,800.  tion;  the  knires   used  in  the  ^- 

*<  The  defence  then  opened  with  its  mortem  ezaminatlxMi  alionld  hsn  bee 

witnesses,  calling  first  Dr.  Graliam  6.  new,  for  if  a  small  portion  of  smicc^ 

Ellxey,  a  graduate  of  New  York  Uni-  add  had  dropped  from  them  ot  ^ 

Tcrsi^,  who   believed    that    though  liver  or  kidneys  fSTamined  bj  fi> 

Professor  Tonry's  method  of  analysis  fessor  Tonry,it  would  hare  giresbiE 

was  correct  so  far  as  it  went,  it  did  his  results Here  the  defess 

not  go  far  enough.    A  hypothetical  wished   to    show  eight-tenths  d  i 

case  was  put  to  him  in  the  defence,  grain  of  arsenic  to  the  jmy,  to  ^ 

in  which  its  view  of  Maud's  symptoms  judge  said  that  the  quantity  hsd  Bsf^ 

was   portrayed,  and   he  was   asked  ing  to  do  with  the  case,  nor  would  k 

whether,  in  his  judgment,  a  person  require  the  state  to  show  a  iatsl  ^ 

who  died  with  sudi  symptoms  died  of  tity ;  the  question  was  of  the  preseace 

arsenical  pcHsoning.    He  replied  that  and  not  the  quantity  of  arsenic  i&  ^ 

he  should  not  think  so,  because  the  remains  examined.   Mr.  Matthew  t^ 

same  symptoms  were  sometimes  found  testified  that  he  had  been  living  is 

in  ordinary  diseases;  had  not,  how-  Dr.  Mott's  shop  for  over  eight  mootM 

ever,  seen  or  heard  of  a  case  in  which  and  that  a  stranger  might  have  tia* 

the    symptoms   were   precisely   like  pered  with  articles  kept  there.  1^' 

those  of  the  hypothetical  one  spoken  Ellzey  recalled  :    Had   got  bismuth 

of.    Dr.  Taylor,  coroner  of  the  city  from  Dr.  Mott's  store,  and  had  « 

and  analytical  chemist,  then  testified  examination    found    arsenic   in  ^ 

to  the  same  effect  as  Dr.  Ellzey,  but  There  were  hundreds  of  'diseases  is 

thought  the   hypothetical   case  had  which  the  symptoms  are  those  d  P^ 

some  superficial  signs  of   poisoning  soning  by  arsenic.    Would  not  tf* 

with  arsenic;  the  symptoms  of  such  press  an  opinion  in  the  hypotheti<^ 

poisoning  given  by  the  writers  on  med-  case  until  he  found  how  arse&ic  p^ 

icine  are  so  various  that  almost  any-  into  the  patient's  body,  but  if  he  flo** 

thing  might  be  expected.    Dr.  Pierce  pected  nothii^,  should  not  legsi^  ^ 

B.  Wilson  sworn:  Had  been  an  ana-  case  as  one  of  poisoning;  but  if  v* 

lytical  chemist  for  fourteen  years,  and  senic  was  found  after  death,  and  Ao^ 

had  studied  under  Bunsen  and  Lie-  to  have  got  in  the  body  before  deatSi 

big;  his  experience  in  determining  the  should  say  the  person  in  whom  ii  ^ 

weight  or  quantity  of  arsenic  in  a  found  had  been  pdsoned.    Hoi«^ 

substance  precluded  the  possibility  of  unimportant  testimony  fA  sunUar  drift 

Ftofessor  Tonry  being  correct  in  the  was  then  taken.   An  attempt  was  tite> 

quantity  he  found ;  believed  the  Pro-  made  by  the  defence  to  criminal  *^' 

fessor  had  found  more  terchloride  of  phi  Lazenbmy  as  one  who  had  Btoi^ 

arsenic  than  was  present;  would  not  to  do  with  the  ehildreoy  bat  the  jod^ 

have  permitted  the  use  of  carbolate  of  promptly  excluded  all  testimonjto  tbtf 

lime  about  the  body  unless  he  knew  effect.    Testimony  ci  Feaelon  ^ 

^  See  snpn,  §  15. 
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§  784.  Duration  of  neknesM  as  indicating  poison.  —  It  has  been 
laid  down  by  medical  writers  that  certain  poisons  have  a  stated 
idxne  to  ran,  and  that  unless  the  deceased's  iUness  corresponded 
i^th  such  period,  the  inference  of  poisoning  is  negatived.  But  the 
conflict  of  expert  testimony  on  this  point  is  too  great  to  sustain 
axiy  definite  conclusion ;  and  if  it  should  appear  that  the  defend* 
ant  was  poisoned,  and  died  of  poison,  the  length  of  his  illness, 
^within  the  limitation  aboye  given,  is  immaterial.^ 

§  785.  Inference  of  malice  in  poisoning.  —  Malice,  in  poison- 
ing cases,  depends  upon  two  conditions.  First,  the  diesign  must 
be  wickedly  to  take  life  or  inflict  bodily  hurt.  A  physician  may 
administer  a  dangerous  medicine  either  discreetly  or  negligently. 

and  Joel  L.  Kixon  was  then  taken  as  of  prussic  acid.  Schoeppe  was  indicted 
to  the  character  of  the  prisoner,  and  for  her  murder  in  Carlisle,  and  after 
^wa£  to  the  effect  that  she  was  a  kind  ^  rapid  trial  (conducted  ui\der  a  strong 
and  loving  mother.     The  defendant  public  excitement  against  him)  was 
"was  acquitted  under  the  charge  of  the  convicted  of  murder  in  the  first  de- 
court."    Newspaper  Beport.  Si"^*    A  writ  of  error  was  refused  hj 
The  acquittal  in  this  case,  in  view  the  supreme  court    He  was  sentenced 
of  the  fact  of  the  imperfect  identifica-  to  be  hung,  but  just  before  the  execu- 
tion of  the  remains,  was  properly  di-  tion  a  reprieve  was  granted  by  Gov- 
rected  by  the  court.  emor  Geary.     A  law  was  then  passed 
The  same  difficulty  as  to  the  proof  by  the  legislature,  intending  to  cover 
of   the  carpus  delicti  in  the  trial  of  his  case,  so  that  it  might  be  reopened 
Mrs.  £.  G.  Wharton,  was  commented  and  heard.   It  was  vetoed  by  the  gov- 
on  in  2  Whart.  &  St.  Med.  Jur.  Part  emor,  but  finally  passed  over  his  veto, 
I.  §  328,  495.  and  the  case  was  again  taken  to  the 
In  a  case  of  great  interest,  which  supreme  court,  but  again  that  tribunal 
for  several  years  agitated  the  com-  refused  to  interfere, 
munity    by    its    extraordinary    and        An  election  taking  phice  for  presid- 
dramatic      vicissitudes.      Dr.     Paul  ing  judge  in  Cumberland  County,  in 
Schoeppe,  a  young  physician  of  Car-  October,  1871,  the  judge  before  whom 
lisle,  Pennsylvania,  was  charged  with  Schoeppe  had  been  convicted  was  de- 
the  poisoning  of  Miss  Maria  Steinecke,  feated,  partly  on  this  issue,  and  Judge 
a  woman  of  seventy  years  and  of  good  Junkin  elected  in  his  place.    In  the 
fortune,  to  whom  he  was  engaged  to  winter  of  1871-2,  a  new  statute  was 
be  manned.    Her  death  occurred  on  passed  by  the  legislature,. under  which 
January  27,  1869,  and  shortly  after  a  new  trial  was  had  in   Carlisle,  in 
her  death  Schoeppe  produced  what  was  September,  l8  72.    The  defendant  was 
claimed  to  be  her  last  will,  giving  him  acquitted,  after  a  charge  from  Judge 
her  entire  estate.    Her  body  was  then  Junkin  which  is  reported  in  the  New 
exhumed  by  direction  of    her  rela-  York  Herald  of  September  9,  1872. 
Uves,  and  the  remains  were  submitted        >  R.  o.  Russell,  cited   in  Taylor's 
to  Professor  Aiken  for  inspection,  and  Med.  Jur.  by  Beese,  99.     See  2  Wh. 
were  decUred  by  him  to  exhibit  traces  &  St.  Med.  Jur.  §  821  et  teq. 
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In  the  first  ease,  wbere  the  drug  is  adminifltered  in  order  r 
sa^e  life,  and  the  patient,  notwillistanding  that  tiie  pbj^d^ 
exercises  the  diligence  nsoal  to  good  phyadans  in  his  eiroBSSr 
stances,  dies  from  the  medicine,  there  is  no  criminal  lialnlitj.   I: 
the  second  case,  where  the  drag  is  administered  negligoitlT*  a:^ 
the  patient  dies  of  the  dmg,  the  person  administering  the  drLr 
is  goaty  of  m»iMla«ghter.»    To  oonrtitate  malice,  tberefo«.b 
order  to  convict  of  murder,  there  must  be  an  evil  intent  to  tat 
life,  or  inflict  some  grierons  bodily  harm.    But  this  is  not  iL 
There  must  be  a  knowledge  of  the  dangerons  character  of  tk 
poison,  and  it  must  be  actually  dangerous.     A.  may  adminisss 
a  supposed  enchanted  but  innocent  potion  to  B.,  with  intent  v> 
kill  B. ;  but  this  will  not  be  administering  poison.     On  the  ctits 
hand,  when  the  poison  is  known  by  the  defendant  to  be  deadly, 
his  administering  it  without  proper  medical  advice  is  strong  proof 
of  malice.^  Thus  a  nurse  who  knowing  the  deadly  effect  of  poisasi 
administers  to  a  child  enough  of  it  to  kill,  may  be  properly  cod- 
victed  of  murder.'     If  the  poison  be  administered  negligently, 
the  case  is  manslaughter.^ 

§  736.  Other  paUoningi  admusible  to  rebut  defence  ofaecideift, 
—  On  a  trial  for  poisoning,  is  it  admissible  to  prove  prior  poiscn- 
ings  perpetrated  by  the  same  defendant?  On  the  first  glance,  tbe 
answer  would  be  emphatically  in  the  negatiye,  unless  such  poison- 
ings were  so  closely  connected  in  time  with  that  under  trial  as  to 
be  substantially  part  of  the  rea  gettce.  It  is  grossly  unjust  to  the 
defendant  to  try  him  for  one  crime  when  charging  him  witli 
.another.  It  is  destructive  of  all  the  forms  of  Anglo-American 
jurisprudence  to  embarrass  the  issue  by  the  introduction  of  evi- 
dence of  any  other  crime  than  that  which  die  indictment  speci- 
fies, and  which  the  defendant  has  had  no  notice  to  meet.  And 
to  this  effect  was  the  ruling  of  the  superior  court  sitting  at  New 
Haven,  Connecticut,  in  April,  1872,  on  the  trial  of  Mrs.  Lydia 
Sherman,  charged  vrith  the  murder  of  her  husband,  Horatio  N. 
Sherman.  The  prosecution  proposed  at  the  outset  to  prove  that 
Horatio  N.  Sherman  died  on  the  12th  of  May,  1871,  from  arsen- 
ical poisoning,  and  then  proposed. to  put  on  the  stand  witnesses 

^  B.  V,  Martin,  8  C.  &  P.  211.    See  •  State  o.  Leak,  1  PhiL  (N.  C.)  L 

supra,  §  42,  887.  450. 

«  2  Hale,  455;  2  Wheel.  C.  C.  18;  «  Ann  v.  State,  11  Mnrph.  159;  tu- 

Green  i;.  State,  13  Misiiss.  882;  Com.  pra,  §  42.     See  as  to  cansal  eonnei^ 

V.  Norton,  2  Bost.  L.  JEL  241.  tion,  supra,  §  887. 
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to  prove  a  series  of  three  similar  poisonings,  with  similar  effects, 
alleged  to  have  been  perpetrated  by  the  defendant  in  her  imme- 
diate family  within  the  two  years  prior  to  the  death  of  Horatio 
N.  Sherman.  The  evidence  was  rejected  by  the  court,  for  the 
reason  that  it  put  the  defendant  on  trial  for  other  crimes  than 
that  charged  in  the  indictment.^ 

p    §  737.  The  same  result,  on  an  issue  of  a  similar  nature,  was 
reached  by  the  supreme  court  of  Pennsylyania  in  1872.    '^  To 
make,**  said  Judge  Agnew,  in  giving  the  opinion  of  the  court, 
^*  one  criminal  act  evidence  of  another,  a  connection  between 
them  must  have  existed  in  the  mind  of  the  actor,  linking  them 
together  for  some  purpose  he  intended  to  accomplish  ;  or  it  must 
be  necessary  to  identify  the  pesson  of  the  actor,  by  a  connection 
"vrhich  shows  that  he  who  committed  the  one  must  have  done  the 
other.     Without  this  obvious  connection,  it  is  not  only  unjust  to 
the  prisoner,  to  compel  him  to  acquit  himself  of  two  offences  in- 
stead of  one,  but  it  is  detrimental  to  justice  to  burden  a  trial  with 
multiplied  issues  that  tend  to  confuse  and  mislead  the  jury.     The 
most  guilty  criminal  may  be  innocent  of  other  offences  charged 
against  him,  and  of  which,  if  fairly  tried,  he  might  acquit  him- 
self.   From  the  nature  and  prejudicial  character  of  such  evidence, 
it  is  obvious  it  should  not  be  received,  unless  the  mind  plainly 
perceives  that  the  commission  of  the  one  tends,  by  a  visible  con- 
nection, to  prove  the  commission  of  the  other  by  the  prisoner.   If 
the  evidence  be  so  dubious  that  the  judge  does  not  clearly  per- 
ceive the  connection,  the  benefit  of  the  doubt  should  be  given  to 
the  prisoner,  instead  of  suffering  the  minds  of  the  jurors  to  be 
prejudiced  by  an  independent  fact,  carrying  with  it  no  proper 
evidence  of  the  particular  guilt.*'  ^ 

§  738.  This  reasoning,  limiting  it  to  the  immediate  stage  of  the 
case  in  which  the  evidence  was  offered,  is  unanswerable.  To  have 
permitted  the  several  prior  poisonings  to  be  introduced  by  the 
prosecution  in  a  bunch  at  the  outset,  would  have  created  four  or 
five  issues  instead  of  one,  and  would  have  subjected  the  defend- 
ant to  the  hardship  of  being  tried,  as  to  all  of  these  issues  but  one, 
without  any  prior  notice  by  which  he  could  prepare  for  his  de- 
fence.   But  suppose  that  tibie  defendant,  conceding  the  fact  that 

1  See  case  reported  in  1  Whart.  C.    P.  F.  Smith)  60.     See  also  People  o. 
L.  Tth  ed.  §  685  e,  Boyle,  1  liich.  221 ;  Farrer  v.  State, 

s  Shaffber  v.  Com.  72  Penn.  St.  (22    2  Ohio  St.  64. 
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the  deceased  was  poisoned,  set  up  as  a  defence  that  tiie  poisoE' 
ing  was  accidental  Would  it  then  be  competent  for  the  prosecs- 
tion  to  prove  in  rebuttal  that  several  prior  poisonings  had  take 
place  in  the  same  household  within  a  short  time  previons  ?  Who 
we  recollect  that  the  rule,  in  regard  to  passing  forged  monej,  Isb 
always  been  to  meet  the  defence  of  accident  by  just  this  sort  d 
evidence,  we  are  compelled  to  answer  the  question  immediatelj. 
before  us  in  the  affirmative.  So,  indeed,  has  it  been  twice  held  is 
England.  Thus  Maule,  J.,  when  ignorance  of  the  pcxsooos 
character  of  a  "  white  powder  "  was  set  up  as  a  defence,  admittec 
evidence  of  the  prior  administering,  by  the  defendant,  of  the  sane 
powder  to  another  person  who  died.^  And  in  a  much  later  case, 
upon  the  trial  of  a  husband  and  wife  for  the  murder  of  the  mother 
of  the  former  by  sdministering  araenio  to  her,  for  the  purpose  ot 
rebutting  the  inference  that  tiie  arsenic  had  been  taken  by  ac- 
cident, evidence  was  admitted  that  the  male  prisoner's  first  ynk 
had  been  poisoned  nine  months  previously ;  that  the  woman  who 
waited  upon  her,  and  occasionally  tasted  her  food,  showed  symp- 
toms of  having  taken  poison  ;  that  the  food  was  always  prepared 
by  ihe  female  prisoner ;  and  that  the  two  prisoners,  the  only  other 
persons  in  the  house,  were  not  affected  with'  any  symptoms  of 
poison.* 

1  R.  V.  Dosaetty  2  Car.  &  K,  806.  though  the  sons  were  poisoDed  fioaw 

*  R.  V.  Garner,  4  F.  &  F.  346.    Mr.  months  after  the  hnaband'a  death.    It 

Stei^en  (Criminal  Law,  p.  808),  in  was  admitted,  on  the  double  grooad 

discuBsing  this  point,  says :  **  Four  in-  that  the  similarity  of  the  symptontf 

diotments  against  a  woman  for  poison-  proved  that  the  husband  died  of  ar- 

ing  her  husband  and  two  of  her  sons  senic,  and  that  the  recurrence  of  the 

by  arsenic,  and  for  administering  ar-  same  event  proved  that  it  was  not 

senic  with  intent  to  murder  another  accidental.    R.  v.  Geering,  18  H  J. 

son,  being  presented  at  one  assise,  evi-  M.  C.  215.    The  case  of  R.  v.  H.  £. 

dence  as  to  the  administration  of  the  Gardner,  at  Lincoln  Lent  Attmvmj  was 

arsenic  to  the  three  sons  was  tendered  very  similar  to  this." 
on  the  trial  for  poisoning  the  husband, 
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CHAPTER  XXI. 


DTINQ  DECLARATIONS. 


Ctenenl  grounds  of  admiBslbflity,  $  742. 
£videnee  does  not  oonflict  with  oonstitn- 

tional  limitation,  $  743. 
Bat  cannot  be  received  to  prove  £acts  dis- 
tinct from  homicide,  $  744. 
Such  facts  may  be  received  to  sustain  de- 
dannt's  mental  capacity,  §  74G. 

I>eclarations  of  dying  persons  not  admis- 
sible as  to  another's  death  who  was  simnl- 
taneously  killed,  §  746. 

Declaration  most  be  under  a  solemn  sense 
of  impending  dissolution,  $  747. 

Yet  this  may  be  inferentially  shown,  $  748. 

Kg  objection  that  medical  attendant  had 
hope,  §  740. 

Expressions  indicating  belief  in  impending 
death,  §  750. 

Even  a  faint  hope  excludes,  $  7M. 

Need  not  have  been  immediately  before 
death,  §  755. 

Prior  declarations  may  be  affirmed  immedi- 
ately before  death,  $  756. 

Only  admissible  when  death  is  the  sabject 
of  the  charge,  §  757. 

Admissible  from  husband  against  wife,  and 
vice  verso,  $  758. 


Deceased  must  have  been  competent  as  a 
witness,  $  759. 
Infants,  $  759. 
Infidels,  §760. 
Infamous'persons,  $  761. 

Mental  incapacity,  §  763. 

Evidence  must  have .  been  admissible  had 
deceased  been  sworn,  $  765. 
Matters  of  opinion,  $  766. 
Declarations  reduced  to  writing,  §  766. 

Admissible  without  these  limitations  when 
part  of  the  re$  gutm,  §  767. 

Admissibility  is  for  the  court,  §  768. 

Are  to  be  examined  and  impeached  by  same 
tests  as  are  applicable  to  evidence  ad- 
duced on  trial,  $  769. 

Inadmissible  if  clearly  fragmentary,  $  770. 

No  objection  that  questions  were  leading  if 
deceased  spoke  intelligently,  §  771. 

Substance  may  be  proved,  $  773. 

Character  of  deceased  for  truth  may  be  im- 
peached, §  778. 

Jury  to  judge  of  credibility,  §  774. 

Admissible  when  in  defendant's  favor,  $  775. 


§  742.  0-enerdl  ground%  of  adminibility.  —  The  dying  decla- 
rations of  a  person  who  expects  to  die,  respecting  the  circum* 
stances  nnder  which  he  received  a  mortal  injoryf  are  admissible 
in  prosecations  for  killing  the  person  making  the  declarations : 
(1)  though  the  prosecution  be  for  manslaughter;^  and  (2)  though 
Ihe  accused  was  not  present  when  they  were  made,  and  had  no 
opportunity  for  cross-examination;^  and  they  may  be  receiyed 
either  against  or  in  favor  of  the  party  charged  with  the  death.' 

1  State  V.  Hanna,  10  La.  An.  R.  1  Park.  C.  C.  11 ;  Stote  o.  Bmnetto, 

181.  18  La.  An«  45,  and  caMs  hereafter 

s  See  1  FhiL  Ev.  228 ;  1  Stark.  Et.  cited. 

101 ;  Ftople  V.  Green,  1  Benio,  614 ;  >  See  hifra,  §  775. 
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For  it  is  argaed  that  when  an  indiyidaal  is  in  oonstauit 
tion  of  immediate  death,  all  temptation  to  falsehood,  eitber  oi 
interest,  hope,  or  fear,  will  be  removed,  and  the  awful  nature  of 
his  sitoation  wiU  be  presumed  to  impress  him  as  strongly  wio 
the  necessity  of  a  strict  adherence  to  tmth  as  the  most  solenm 
obligation  of  an  oath  administered  in  a  coort  of  jostioe.^     Yet, 
in  dealing  with  this  kind  of  eindence,  one  or  two  preliminazT 
cautions  should  be  observed.     Passions  and  prejudices,  wliicdi  ist 
life  pervert  the  perceptive  faculties,  do  not  always  lose  their 
power  on  the  death-bed.     Had  Napoleon  L,  when  dying,  been 
asked  as  to  the  cause  of  his  disease,  he  would  have  been  as  Hkelv, 
when  recovery  was  hopeless,  to  lay  the  blame  on  Sir  Hudson  Ix>  wi% 
as  he  had  been  to  make  this  charge  in  the  early  stages  ot  his  sick- 
ness.   A  man  who  believes  himself  pursued  by  enemies,  and  who 
is  accustomed  to  impute  to  those  enemies  the  evils  he  suffers,  is 
not  sure  to  break  from  this  custom  at  a  time  when  his  intellect  is 
enfeebled,  and  delusions  increase  rather  than  abate.    Ganganelli, 
a  man  of  eminent  int%rity,  charged,  when  dying,  his  illness  to 
Jesuit  conspiracies  ;  Ricd,  general  of  the  order,  whose  integrity 
was  equally  high,  made,  when  dying,  the  most  solemn  deposition 
that  to  his  knowledge  Granganelli's  statements  were  unfounded. 
It  should  be  remembered  that  cross-examination,  when  a  witness 
is  produced  in  court,  gives  a  process  by  which  delusions  can  be 
dissipated.     But  no  such  process  exists  by  the  death-bed.     The 
witnesses  who  catch  up  these  statements  are  generally  friends  of 
and  sympathizers  with  the  dying  man,  eager  to  encourage  and 
preserve  any  remarks  he  may  drop,  no  matter  how  indoherent  or 
feverish,  which  may  vindicate  hiin,  or  implicate  a  common  object 
of  hate ;  nor  by  such  witnesses  is  it  likely  that  questions  would 
be  asked  as  to  the  grounds  of  the  declarant's  belief.    Nor  can  it 
always  be  said  that  the  consciousness  of  the  near  approadi  of 
death  is  an  equivalent  to  an  oath  administered  on  the  witness 
stand.    A  witness  sworn  in  court  knows  that  he  may  be  con- 

^  1  Leach,  502 ;  1  Gilb.  Eyid.  280;  v.  Lee,  17  CaL  76 ;  People  9.  Ybam, 

1  Chit  C.  L.  568,  569;  Com.  v.  Mar-  17  CaL  166;  Benavides  v.  State,  31 

ray,  2  Aihin.  42 ;  Com.  v.  Williams,  Texas,  579 ;  Hill  v.  State,  41  Ga.  484; 

Ibid.  69 ;  Brown  v.  Com.  78  Penn.  St  Dann  v.  State,  2  Pike,  229;  Hmnd  v. 

821 ;  State  v.  Nash,  7  Iowa,  847 ;  State  State,  25  Mich.  105 ;  State  v.  OliTer, 

V.  Scott,  12  La.  An.  R.  274;  Bonelly  4  Honst  585  ;  People  v.  Davis,  56  N. 

V.  Stote,  2  Dutch.  (N.  J.)  468 ;  Wal-  Y.  95. 
ston  V.  Com.  16  B.  Monr.  15  ;  People 
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GHAP.  ZZLJ  WHBM   ADIUSSIBLB.  [§  744. 

^cted  of  perjury  if  he  testifies  falsely.    A  dying  man,  if  he  be* 
lieves  in  a  future  retribution,  wiU  speak,  if  his  faculties  are  un- 
impaired, under  a  similar  sanction ;  but  all  dying  men  do  not 
retain  their  faculties  unimpaired,  nor  do  all  dying  men  believe 
in  a  future  state  of  retribution.     Convicts  on  the  scaffold  have, 
SU9  a  class,  as  little  hope  of  reprieve  as  any  persons  on  the  eve  of 
death  ;  yet  there  is  no  kind  of  evidence  so  unreliable  as  the  last 
speeches  of  convicts  on  the  scaffold.    The  weight,  therefore,  to 
l>e  attached  to  dying  declarations  depends  upon  these  conditions : 
(1)  The  trustworthiness  of  the  reporters ;  (2)  the  capacity  of 
tiie  declarant  at  the  time  to  remember  accurately  the  past ;  and 
(8)  his  disposition  truly  to  tell  what  he  remembers.    It  is  true, 
that  by  statute  in  most  of  our  states,  disbelief  in  a  future  retri- 
bution no  longer  disqualifies  a  witness;  and  that  it  is  conse- 
quently held  in  such  states  that  such  disbelief  does  not  affect 
the  admissibility,  of  dying  declarations.    It  is  true,  also,  that  the 
law  is  that  the  court  ip  required,  as  will  presently  be  seen,  to  ad- 
mit the  declarations  if  the  deceased  would  have  been  competent 
as  a  witness,  and  if  he  spoke  under  a  consciousness  of  approach- 
ing dissolution.    But  when  the  declarations  are  received,  their 
credibility  and  weight  are  for  the  jury ;  and  in  view  of  the  ex- 
ceptional character  of  the  testimony,  and  its  liability  to  perver- 
sion, it  is  proper  that  it  should  be  carefully  exposed  to  each  of 
the  tests  just  enumerated.^ 

§  748.  Evidence  does  not  eonfliet  with  limitation  of  eonstittUion. 
—  The  constitutional  provision,  that  the  accused  shall  be  con- 
fronted by  ihe  witnesses  against  him,  does  not  abrogate  the  com- 
mon law  principle  that  the  declarations  in  extremis  of  the  mur- 
dered person,  in  such  cases,  are  admissible  in  evidence.^ 

§  744.  Bitt  such  declarations  cannot  be  received  to  prove  facts 
distinct  from  and  prior  to  homicide.  —  Dying  declarations  are 
admitted  from  the  necessity  of  the  case,  to  identify  the  prisoner, 
to  establish  the  circumstances  of  the  res  gestce^  and  to  show  the 
transactions  from  which  the  death  results ;  when  they  relate  to 
former  and  distinct  transactions  they  do  not  come  within  the 

1  Sm  Walker  v.  Stote,  87  TexM,  265;  Campbell  v.  State,  11  Georgia, 
367.  855 ;  Robbiiis  v.  State,  8  Ohio  St  R. 

>  Woodsides  v.  State,  2  How.  Miss.  (N.  S.)  181 ;  Stote  v.  Kash,  7  Iowa 
B.  665;  Anthony  v.  State,  1  Meigs,    847  ;  Miller  v.  Sute,  25  Wise  884. 
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principle  of  neoeflsity.^  Therefore  it  seems  that  dying  dedan* 
tions  by  a  party  that  the  prisoner  had,  two  or  three  times  prefvi- 
ously,  attempted  to  kill  him,  are  not  admissible.'  And  so  whei 
they  go  to  show  old  malice  on  part  of  the  prisoner  to  the  de- 
ceased.' 

§  745.  But  may  be  received  to  euetain  deelarant^s  mental  ca- 
pacity. —  Yet  it  is  competent  to  detail  coUafceral  remarks,  on  die 
part  of  the  declarant,  made  at  the  time  of  the  uttering  ci  the 
declarations  as  to  the  homicide,  when  such  collateral  deolaratioK 
tend  to  sustain  the  declarant's  mental  capacity.  Thus,  in  a  cs« 
in  the  supreme  court  of  New  Jersey,  in  1857,  Chief  Jns&e 
Green  said :  ^^  If  it  be  true,  as  was  proved  by  experts  called  by 
the  defence,  that  the  injury  sustained  by  the  deceased  was  cal- 
culated to  derange  ihe  mental  faculties,  it  was  competent  for  the 
state  to  meet  the  objection  in  limine^  and  to  show  by  his  acts  and 
words  that  he  was  laboring  under  no  hallucination,  and  that  his 
mental  faculties  were  unimpaired."  ^ 

§  746.  When  two  pereone  are  alleged  to  have  been  killed  at  ike 
eame  time^  through  the  same  agency^  the  dying  dedaratiane  of  one 
are  not  odmieBible  in  a  prosecution  for  the  homicide  of  the  other, 
—  Whether,  when  it  is  alleged  that  A.  and  B.  were  mortally 
wounded  at  the  same  time,  by  the  same  agency,  the  dying  decla- 
rations of  A.  are  admissible  on  the  trial  of  C.  for  kilUng  B., 
has  been  the  subject  of  some  conflict  of  opinion.  The  admissi- 
bility of  such  declarations  has  been  aflBirmed  by  high  authority,^ 
but  elsewhere,  and  with  good  reason,  denied.®  For  if  the  re- 
striction, confining  such  declarations  to  the  utterances  of  the 
party  whose  death  is  charged  in  an  indictment,  be  removed  to 
this  extent,  it  would  render  admissible  the  dying  dedaratioiis  of 
all  persons  whose  death  occurred  in  the  same  general  transaction 
as  tiiat  in  which  the  deceased  died.    The  dying  declarations  of 


1  R.  V.  Mead,  S  B.  &  C.  605 ;  R.  v. 
Hind,  Bell  C.  C.  258 ;  8  Cox  C.  C. 
SOO;  Johnson  v.  State,  17  Alab.  618; 
Ben  V,  State,  87  Alab.  108;  Stote  v. 
Sbelton,  2  Jones  N.  C.  860.  Leiber  v. 
State,  9  Bosh,  11. 

*  Nelaon  r.  Sute,  7  Humph.  542. 

•  Mose  o.  State,  85  Alab.  421  ; 
though  see  Donelly  ti.  State,  2  Datcher 
(N.  J.),  468,  601. 
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«  Donelly  o.  State,  2  Dutcher,  496. 

<  State  t;.  Wilson,  28  La.  An.  558; 
State  V.  Terrell,  12  lEUch.  (S.  C.)  321 ; 
R.  V.  Baker,  2  M.  &  R.  58;  the  bst 
two  being  cases  of  poisoning. 

*  Brown  v.  Com.  78  Penn.  St.  321 ; 
State  v.Fitshugh,  2  Oregon,  227.  See 
Hudson  V.  Stote,  8  ColcL(Tenn.)  855; 
Haoketto.  People,  54  Barb.  870.  See 
infra,  {  757. 


CHAP.  XXL]  WHEN  ADMISSIBLE.  [§  747. 

persons  killed  in  great  as  well  as  in  litUe  riots,  for  instance, 
^would  become  competent  testimony ;  and,  in  prosecutions  for 
riotous  homicide,  the  case  would  be  flooded  by  the  last  words 
of  men  who,  from  their  participation  in  the  common  excitement, 
are  almost  the  last  who  should  be  received  as  witnesses  without 
the  solemnity  of  a  trial,  or  the  criticism  of  a  cross-examination. 
For  it  should  be  remembered  that  the  agonies  of  death,  while 
they  often  bring  gravity  and  conscientious  carefukess  to  persons 
dying  under  a  solitary  and  exceptional  blow,  tend  only  to  inten* 
sify  the  partisan  sympathies  of  those  sacrificed  with  others,  as 
they  suppose,  on  behalf  of  a  common  cause  in  whose  passions 
they  are  steeped.    So,  in  cases  where  it  is  alleged  that  a  number 
of  persons  are  poisoned  by  the  defendant's  act,  to  admit  such 
testimony  wovdd  prejudice- the  case  by  the  iatroductioii  of  inde- 
pendent crimes,  and  put  the  defendant  ojl  his  trial  for  two  or 
more  homicides  instead  of  one.    And  even  where  this  objection 
does  not  apply,  we  must  remember  that  the  dying  declarations 
of  iliird  persons  stand  in  a  different  position  from  the  dying  dec- 
larations of  the  deceased.    The  latter  is  to  such  an  extent  a  party 
that  his  statements  may  often  be  proved  by  parol ;  the  statements 
of  deceased  third  persons  can  only  be  received  when  such  state- 
ments were  made  under  oath.     To  remove  the  latter  restriction 
would  be  to  substitute  death-beds  for  the  witness  box,  and  to 
make  the  dying  hours  the  period  in  which  all  persons  knowing 
anything  about  a  case  should  be  interviewed  on  the  subject.     If 
such  examinations  are  to  be  taken,  this  should  be  done  by  way  of 
deposition  before  a  competent  officer,  and  not  by  visitors,  often 
prejudiced,  and  incapable  of  exact  and  trustworthy  examina- 
tion.^ 

§  747.  Must  he  a  $olemn  sense  of  impending  dissolution. — The 
declarant,  to  render  his  declarations  admissible,  mudt  have  ut- 
tered them  under  the  sense  of  impending  dissolution,^  and  with 

1  See  Stobart  o.  Drjrden,  I  M.  &  v.  State,  12  Ala.  764;  Brakefield  v. 
W.  615,  626  ;  Best's  By.  5th  ed.  697.    State,  1  Sneed,  215 ;  Starkey  v.  Peo- 


*  R.  p.  Woodcock,  1  Leach,  500 
R.  V.  Welbiim,  1  East's  P.  G.  85S 
R.  V,  Van  Butchell,  8  C.  &  P.  629 
Com.  V.  Wiltiams,   2  Ashmead,  69 


pie,  17  m.  17;  Bobbins  «.  State,  8 
Ohio  St.  R.  (N.  S.)  181;  Brown  o. 
State,  82  Miss.  (8  Georg.)  488 ;  Kil- 
patrick  v.  Com.  7  Casey,  198 ;  Com. 


1  Greenl.  on  £▼.  §  158;  2  Buss,  on  v.  Densmore,  12  Allen,  585;  Dixon  v. 
Cr.  752 ;  Hill's  case,  2  Grat.  594 ;  State,  18  Flor.  686 ;  Com.  v.  Britton, 
Nelson  r.  State,  7  Humph.  542;  Moore    1  Legal  Gas.  B.  518 ;  State  o.  Simon, 
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§  748.]  DTINO  DEGLASATIOMS :  [CHAP. 

a  consciousness  of  the  awf  al  occasion,^  though  the  principle  is  not 
affected  by  the  fact  that  death  did  not  ensue  until  a  considerable 
time  after  the  declarations  were  made*^  Hence  where  a  party- 
expressed  an  opinion  that  she  would  not  tecover,  and  made  a 
declaration  at  that  time ;  but  afterwards,  on  the  same  day,  asked 
a  person  whether  he  thought  she  would  **  rise  again,'*  it  was  held 
that  this  showed  such  a  hope  of  reooyery  as  rendered  the  pre- 
vious declaration  inadmissible.' 

§  748.  Not  neeessarjf  that  the  deceased  should  have  declared  in 
words  his  beliefs  if  this  can  be  inferred  from  facts.  —  But  it  ia 
not  necessary  to  prove  expressions  implying  apprehension  of  im- 
mediate danger,  if  it  be  clear  that  the  party  does  not  expect  to 
survive  the  injury,^  which  may  be  collected  from  the  general  cir- 
cumstances of  his  condition ;  ^  as  when  the  party  was  a  member 
of  the  Roman  Catholic  Church,  and  had  confessed,  been  absolved, 
and  received  extreme  unction,  before  making  the  declaration.* 
The  same  view  was  taken  in  an  English  case,  where  the  evidence 
was  that  a  boy  between  ten  and  eleven  years  of  age  was  mor- 
tally wounded  and  died  next  day.     On  the  evening  of  the  day 

50  Mo.  370.    But  see  an  English  nut  «  R.   p.  Bonner,  6   C.  &  P.  386 ; 

prim  decision  by  Qaain,  J.,  in  1872,  Dunn  v.  State,  8  Pike,  229 ;  1  East  P. 

admitting,  in  a  capital  case,  in  which  C.  385 ;  R.  r.  Dingier,  2  Leach,  561 ; 

the  defendant  was  alterwaids  execut-  Anthony  v.  State,  1  Meigs  R.  265 ; 

ed,  the  declarations  of  the  deceased,  People  v.  Gmnzig,  1  Parker  C.  R.  299 ; 

the  defendant's  wife,  made  in  her  has-  People  v.  Knickerbocker,  Ibid.  302  ; 

band's  absence  a  Week  before  the  time  Hill's  case,  2  Gratt.  594 ;  Kelson  v. 

when  the  husband  had  threatened  her  State,  7  Hamph.  441 ;  Brakefield  e. 

life.    R.  V.  Edwards,  12  Cox  C.  C.  State,  1  Sneed  (Tenn.),  215;  Morgan 

280. '  V.  People,  31  Ind.  198 ;  People  v.  Per- 

1  R.  V,  Pike,  3  C.  &  P.  598;  R.  ».  ry,  8  Abbott  N.  Y.  Vr.  R.  (N.  8.)  27; 

Crockett,  4  C.  &  P.  544;  R.  v.  Hay-  2  Ross,  on  Crimes,  761. 

ward,  6  C.  &  P.  157;  R.  r.  Spilsbory,  •  Kilpatrick  v.  Com.  7  Casey,  198; 

7  C.  &  P.  187 ;  Montgomery  v.  Sute,  Murphy  v.  People,  37  111.  447. 

11  Ohio,  424 ;  State  v.  Poll,  1  Hawks,  •  Com.  v.  Williams,  2  Ashmead,  69; 

442 ;  Dunn  r.  State,  2  Pike,  229 ;  R.  R.  v.  Minton,  1  M'NaUy,  386.    See 

v.  Whitworih,  1  F.  &  F.  382 ;  R.  v.  Murphy  v.  Pteple,  37  111.  447.    The 

Forester,  4  F.  &  F.  857;  S.  ClO  Cox  mere  fact  that  a  negro,  after  reoeiTiDg 

C.  C.  368 ;  R.  o.  Mackay,  11  Cox  C.  his  mortal  wound,  was  heard  to  cry 

C.  148.  out,   **0  my  people,"  is  not  alone 

^  R.  v.  Mosley,  1  Moody,  97 ;  2  sufficient  eyidence  of  the  expectation 

Russ.  on  Crimes,  757.      See  infra,  §  of  immediate  death,  to  authortie  the 

755.  admission  of  his  declarations.    Lewis 

•  R.  tf.  Fagent,  7  C.  &  P.  238;  S.  P.  v.  State,  9  S.  &  M.  115. 
State  r.  Center,  85  Vermont,  878. 
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on  -which  he  was  wounded,  he  was  told  by  a  surgeon  that  he 
could  not  recover.  The  boy  made  no  reply,  but  appeared  de« 
jected.  It  appeared  from  his  answers  to  q^iestions  put  to  him, 
that  he  was  aware  that  he  would  be  punished  hereafter  if  he  said 
i^hat  was  not  true ;  and  under  the  circumstances  his  declarations 
were  held  within  the  rule.^ 

§  749.  1^  deceased  believed  he  was  dying^  the  admtssibility  of 
his  declarations  is  not  ejected  by  the  fact  that' his  medical  attend-- 
ant  had  hope.  —  In  a  case  before  the  twelve  judges,^  it  was  held 
that  the  declarations  of  the  deceased,  made  on  the  day  he  was 
Tvounded  and  when  he  believed  he  should  not  recover,  were  evi- 
dence, although  he  did  not  die  till  eleven  days  after,  and  al- 
though the  surgeon  did  not  think  his  case  hopeless,  and  con- 
tinued to  tell  him  so  till  the  day  of  his  death. 

§  750.  What  expressions  indicate  belief  in  impending  death.  — 
Where  the  party,  being  confined  to  his  bed,  said  to  his  surgeon, 
**  I  am  afraid,  doctor,  I  shall  never  recover ;  '*   and  where  the 
Burgeon  having  said,  ^*  You  are  in  great  danger,"  the  party  re- 
plied, **  I  fear  I  am ; "  dedarations  subsequently  made  were  ad- 
mitted.^  'On  the  other  hand,  two  days  before  the  death  of  the 
deceased,  the  surgeon  told  her  that  she  was  in  a  very  precarious 
state,  and  that,  on  the  day  before  her  death,  when  she  had  be- 
come much  worse,  she  said  to  the  surgeon  that  she  found  herself 
growing  worse,  and  that  she  had  been  in  hopes  she  would  have 
got  better,  but,  as  she  was  getting  worse,  she  thought  it  her 
duty  to  mention  what  had  taken  place.    Immediately  after  this 
she  made  a  statement,  which  was  considered  not  receivable  in 
evidence,  as  a  declaration  in  articvlo  mortis^  as  it  did  not  suffi- 
ciently appear  that,  at  the  making  of  it,  the  deceased  was  without 
hope  of  recovery.^    So  in  a  case^  where  the  deceased  asked  his 
surgeon  if  the  wound  was  necessarily  mortal,  and  on  being  told 
that  recovery  was  just  possible,  and  that  there  had  been*  an  in- 
stance where  a  person  had  recovered  after  such  a  wound,  he  said, 
^^  I  am  satisfied ; "  and  after  this  he  made  a  statement ;  the  state- 
ment was  held  by  Abbott,  G.  J.,  and  Park,  J.,  to  be  inadmissi- 
ble as  a  declaration  in  articvXo  mortis^  as  it  did  not  appear  that 

1  B.  9.  Perkins,  9  C.  &  P.  395.  «  B.  v.  Megson,  9  C.  &  P.  418. 

s  R.   V.  Moelex,  1   Moody,  97;  bo        *  R.  o.  Christie,  Car.  C.  L.  232,  O. 
also  R.  V.  Peel,  2  F.  '&  F.  21.  B.  1821. 

'  R.  17.  Craven,  1  Lewin  G.  C.  77 ; 
R.  Simpson,  1  Liewin  C.  C.  78. 
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the  deceased  thotight  himself  at  the  point  of  death ;  for, 
told  that  the  wound  was  not  necessarily  mortal,  he  might  hxre 
still  had  'hope  of  recovery.  And  where  the  only  eyidenoe  of  the 
dying  man  being  aware  of  his  sitoation  consisted  in  his  saying 
^*  he  should  never  recover,'*  it  was  held  insufficient.^ 

§  751.  So  also  as  to  the  following  writing  made  by  the  de- 
ceased before  his  death:  *^ Darling:  The  Doctor — I  mean  Dr. 
Medlicott — gave  me  a  quinine  powder  Wednesday  night,  April 
26.  The  effects  are  these  :  I  have  a  terrible  sensation  of  a  rush 
of  blood  to  the  head,  and  my  skin  bums  and  itches.  I  am  be- 
coming numb  and  blind.  I  can  hardly  hold  my  pencil,  and  I 
cannot  keep  my  mind  steady.  Perspiration  stands  out  all  over 
my  body  and  I  feel  terribly.  The  clock  has  just  struck  eleven, 
and  I  took  the  medicine  about  10.80  P.  H.  I  write  this  so  that 
if  I  never  see  you  again  you  may  have  my  body  examined  and 
see  what  the  matter  is.  Good-by,  and  ever  remember  my  last 
thoughts  were  of  you.  I  cannot  see  to  write  more.  God  bless 
you,  and  may  we  meet  in  heaven. 

"  Your  loving  Hubbie.  I.  M.  Ruth.*' 

This  was  ruled  out,  as  insufficient  on  its  face ;  there  being  no 
other  evidence  as  to  the  condition  of  the  defendant's  mind.^ 

§  752.  So  a  dying  declaration  cannot  be  admitted  by  the 

judge  merely  from  his  own  notion  of  the  nature  of  the  wound  as 

described  (without  any  evidence  that  the  deceased,  at  that  time, 

believed  himself  about  to  die),  unless,  at  all  events,  it  is  shown  to 

have  been  such  as  must  necessarily  have  caused  de&th  in  a  short 

tifne,  and  such  as  all  men  reasonably  would  suppose  to  be  so,  and 

unless  it  may  be  inferred  that  the  deceased  shared  this  view.^ 

i     §  753.  A  statement  concluded  with  these  words :   **  I  have 

/  made  this  statement  believing  I  shall  not  recover ; "  at  the  time 

/    it  was  made  the  deceased  was  in  such  a  state  that  his  death  must 

/     speedily  follow ;  and  he  died  seven  days  afterw;ards.    But  it  ap- 

/     peared,  also,  that  shortly  before  he  made  the  declaration  he  had 

f      said  to  a  constable,  who  asked  him  how  he  was,  *^  I  have  seen 

Mr.  Booker,  the  surgeon,  to-day,  and  he  has  given  me  some 

little  hope  that  I  am  better ;  but  I  do  not  myself  think  I  shall 

\      ultimately  recover."    Afterwards,  on  the  same  occasion,  he  said 

\        1  R.  V.  Van  Butchell,  3  C.  &  P.  631.        ^  State  v.  Medlicott,  S  Kane.  257. 
\   See  also  People  v.  Robinson,  2  Parker       *  R.  v.  Cleaiy,  2  F.  &  F.  S50. 
C.  R.  235. 
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eyi-   ) 


lie  could  not  recover.  It  was  held  that  there  was  sufficient  eyi- 
dence  that  the  statement  was  made  under  a  consciousness  of  im- 
pending deaih  to  justify  its  reception  in  evidence.^ 

^^  I  am  dead ;  Mr.  F.  has  killed  me,"  uttered  a  few  hours  be- 
fore dissolution,  renders  a  declaration  admissible.' 

§  764.  JEven  a  faint  hope  exclude%.  —  In  New  York  it  has  been 
laid  down  in  a  circuit  court  that  dying  declarations  should  not 
be  excluded  in  all  cases  where  there  is  a  faint  and  lingering  hope 
of  recovery.^    But  such  a  relaxation  of  the  rule  is  perilous ;  and 
though  we  have  no  right  to  rule  out  such  evidence  because  we 
conjecture  that  the  deceased   may  have  at  certain  moments 
nourished  a  transient  hope,  yet,  so  far '  as  the  construction  of 
the  deceased's  own  utterances  are  concerned,  it  is  best  to  take 
the  rule  without  qualification,  and  to  hold  that  the  expression  of 
a  hope  excludes.*    Thus  in  an  EngUsh  case,  a  magistrate's  clerk 
administered  an  oath  to  a  dying  person,  and  she  made  a  state- 
ment.   He  asked  her  if  she  felt  she  was  likely  to  die  ?    She  said, 
"I  think  so."    He  said,  "Why?"     She  replied,  "From  the 
shortness  of  my  breath."    He  said,  **  Is  it  with  the  fear  of  death 
before  you  that  you  make  these  statements  ?  "  and  added,  "  Have 
you  any  present  hope  of  your  recovery  ?  "     She  said,  "  None." 
He  then  proceeded  to  write  out  the  deposition,  and  when  finished 
read  it  to  her,  and  asked  her  to  correct  any  mistake  that  he 
might  have  made.    She  said,  "  No  hope,  at  present,  of  my  re- 
covery," and  he  then  inserted  those  words.   It  was  held,  that  the 
declaration  was  inadmissible,  as  the  words  "  at  present,"  intro- 
duced by  the  deceased,  were  a  qualification  of  her  previous  state- 
ment that  she  had  no  hope  of  recovery.^ 

§  766.  Declarations  need  not  have  been  made  immediately  he*  \ 
fore  death.  —  As  has  been  seen,  the  fact  of  the  declarations  not  \ 
being  made  immediately  previous  to  death  does  not  exclude  them,    j 
provided  the  deceased  was  conscious  at  the  time  he  was  in  a  y 
dying  situation.® 

1  B.  V.  Beany,  40  Eng.  Law  &  £q.  •  B.  v.  Jenkins,  11  Cox  C.  C.  250. 

552 ;  Dears.  &  B.  151 ;  7  Cox  C.  C.  *  B.  v.  Moslev,  1  Moody,  97;  B.  v. 

209.  Megson,  9  C.  &  P.  418;  B.  v.  Beany, 

*  State  V.  Freeman,  1  Spears,  57.  ut  sv^fra;  State  v.  Poll,  1  Hawks,  442; 

*  Peopfe  r.  Anderson,  5  Wheel.  C.  Com.  v.  Cooper,  5  AUen,  495  ;  State 
C.  898.  V.  OliTer,  4  Honst  585 ;  1  Greenleaf 

*  Jackson  r.  Com.  19  Grattan,  656;  on   Evidence,  §  158;   McDaniel  v. 
State  V.  Moody,  2  Haywood,  81.  SUte,  8  S.  &  M.  490. 
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§  756.  Prior  deelartxttons  admisfible  if  reaffirmed  under 
sciaufness  of  dissolution,  —  Such  declarations  are  to  be  viewed  ai 
admissible,  althoagh  the  declarant  did  not,  at  the  tinie  of  iwitlring 
them,  believe  he  was  about  to  die,  if  he  subsequently  referred  to 
them  and  affirmed  their  truth  at  a  time  when  he  knew  he  was 
dying.i 

§  757.   Only  admissible  token  death  is  the  subject  of  the  charge. 
—  The  declarations  are  only  admissible  where  the  death  of  ihe 
deceased  is  the  subject  of  the  charge,  and  the  drcumatances  of 
the  death  are  the  subject  of  the  declaration.^    Thus,  in  a  case 
where  the  prisoner  was  indicted  for  administering  saviii  to  a 
woman  pregnant,  but  not  quick  with  child,  with   attempt  to 
procure  abortion;   evidence  of   the  dying  declarations  of    the 
woman  was  rejected,  the   judge  observing  that,  although   the 
declarations  might  relate  to  the  cause  of  the  death,  still  audi 
declarations  were  admissible  in  those   cases   alone  where  the 
death  of  the  party  was  the  subject  of  inquiry.^    We  may  con- 
clude, therefore,  that  such  dechurations  are  limited  to  criminal 
prosecutions  when  the  subject  matter  of  the  investigation  ia  the 
declarant's  death ;  ^  and  there  is  sound  reason  in  this,  for  if  the 
declarations  of  third  parties  are  introduced  under  this  sanction, 
it  would  be  difficult  to  exclude  them  from  any  collateral  trial  in 
which  they  should  be  offered. 

§  758.  j^dmissible  from  husband  against  unfe^  and  vice  versa. — 
On  the  trial  of  an  indictment  for  the  murder  of  a  wife  by  her 
husband,  the  declarations  of  the  deceased,  made  in  extremis^  as  to 


I  R.  v.  Steel,  12  Cox  C.  C.  16S; 
Young  V.  Com.  6  Bush  (Ky.),  812. 

«  Wh.  C.  L.  7th  ed.  §  670,  671 ;  2 
Bum.  on  Crimes,  761  ;  State  r.  Shel- 
ton,  2  Jones  (Law),  N.  C.  360 ;  Hud- 
son r.  State,  3  Cold.  (Tenn.)  856; 
Hackett  v.  People,  54  Barbour,  870. 
This  principle  is  recognized  in  Stobart 
V.  Diyden,  1  M.  &  W.  615,  626.  As 
also  establishing  this  point  may  be 
consulted  R.  v,  Jenkins,  L.  R.  1  C. 
C.  192  —  Kelly,  C.  B. ;  Anderson,  in 
re,  20  Up.  Can.  Q.  B.  —  McLean,  J.; 
and  R.  v,  Peltier,  4  Low.  Can.  R  8. 

•  R.  V.  Hutchinson,  2  B.  &  C.  608  n. 
See  also  Wilson  v,  Boerem,  15  Johns. 
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286 ;  R  V.  Hind,  8  Cox  C.  C.  800; 
R.  V,  Newton,  1  F.  &  F.  641.  See 
Wooten  V.  Wilkins,  89  Ga.  228 ;  R  v. 
Mead,  2  B.  &  C.  605;  4  D.  &  R.  120: 
1  Phil.  £t.  225;  R.  v.  Lloyd,  4  C.  & 
P.  288;  R.  o.  Baker,  2  M.  &  Rob.  53; 
ATeson  v.  Lord  Kinnaird,  €  East,  195; 
Sutton  V.  Ridgway,  4  B.  &  Al.  54;  Sto- 
bart V.  Dryden,  1  M .  &  W.  €15,  626. 
See  Mr.  Best's  remains  In  hta  Treatise 
on  Evidence,  6th  ed.  (1870)  p.  687. 

«  State  V.  Fitzhttgh,  2  Oregon,  227; 
Hudson  V.  State,  8  Cold.  (Tenn.)  855 ; 
Hackett  v.  People,  54  Barbour,  870. 
See  contra,  State  «.  Wilson,  28  La. 
An;  55S ;  and  supra,  §  746. 


CHAP.  ZXI.]  ADHISSIBIUTT.  [§  768. 

the  caufle  of  her  death,  are  competent  evidence  against  the  pris- 
oner,^ and  so  are  the  dying  declarations  of  a  husband  against  his 
v?ife.* 

§  759.  The  deceased  muet  have  been  competent  as  a  witness. 
Infants.  —  The  dying  party,  to  make  the  declarations  evidence, 
most  have  been  competent  as  a  witness ;  therefore,  the  declara- 
tions of  a  dying  child,  of  only  four  years  of  age,  have  been  held 
inadmissible.^  But  if  the  child  be  of  intelligent  mind,  and  fully 
comprehends  the  nature  of  an  oath,  and  the  consequences  in  a 
future  state  of  telling  a  falsehood,  his  declarations,  made  under  a 
sense  of  impending  dissolution,  are  admissible.^  Thus,  the  dy- 
ing declarations  of  an  intelligent  child  ten  years  old  have  been 
admitted.^ 

§  760.  Infidels.  — That  the  deceased  was  a  disbeliever  in  a  future 
state  of  rewards  and  punishments  may,  in  the  lowest  view,  be 
used  to  discredit  his  testimony,^  though  it  does  not  exclude  in 
jurisdictions  where  the  deceased,  if  a  witness,  would  have  been 
admissible.'  ' 

§  761.  Ii\famous  persons. —  The  dying  declarations  of  persons 
disqualified  by  conviction  of  an  infamous  offence,  are  at  common 
laiT  inadmissible.^ 

§  762.  Mental  incapacity.  —  T.  being  at  the  point  of  death, 
and  conscious  of  her  condition,  but  unable  to  speak  articulately 
in  consequence  of  wounds  inflicted  upon  her  head,  was  asked 
whether  it  was  C.  who  inflicted  the  wounds ;  and  if  so,  she  was 
requested  to  squeeze  the  hand  of  the  person  making  the  inquiry. 
It  was  held,  that  under  all  the  circumstances  of  the  case  there  was 
proper  evidence  against  C.  for  the  consideration  of  the  jury ;  they 
being  the  judges  of  its  credibility,  and  of  the  effect  to  be  given 
toit.» 

§  768.  A  statement  written  by  an  attorney  during  the  night 
on  which  the  deceased  died  was  held  not  admissible  as  the  dying 

'  People  V.  Green,  1  Denio,  614;        *  Goodall  v.  State,  1  Oregon,  SSZ. 
Pa.  V.  Stoopt,  Addison,  881.  '  People  v.  Sanford,  48  Cal.  89 ; 

•  Moore  v.  State,  12  Alabama  B.  but  fee  supra,  §  742,  as  to  degree  of 
764.  credibility  to  be  giren  to  sach  evi- 

•  R.  V.  Pike,  8  C.  &  P.  598;  2  Ross,  dence. 

on  Grimes,  765.  *  Drammond's  case,  1  Leach,  887; 

«  2  Rnss.  on  Crimes,  765.  1  Russ.  C.  &  M.  768. 

•  R.  V.  Perkins,  8  M.  C.  C.  185;  S.  •  Com.  v.  Casey,  11  Cosh.  (Mass.) 
C.  9  C.  &  P.  895.  41 7. 
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dedaratiouB  of  the  deceased,  when  it  appeared  that  the  attonxr 
propounded  questions  to  him,  which  he  tried  to  axmwer,  bat  wis 
unable  to  do  so ;  that  his  attendant  friends  then  ^*  explained  ffe 
questions  to  him,  and  made  the  answers,  to  whidi  he  aaseotec 
only  by  nodding  his  head ;  "  that  the  statement,  oonsistiiig  of  tb 
answers  thus  made,  was,  when  finished,  ^^  read  over  to  him  by  tfe 
attorney,  slowly  and  distinctly,  and  he  signified  his  aaeent  thoetc 
by  nodding  his  head ;  "  that  he  spoke  but  afew  words  afterwank 
and  had  frequently  to  be  aroused ;  and  that  he  seemed  while  the 
statement  was  being  read  to  him,  to  be  m  a  stupor.^ 

§  764.  To  throw  light  on  the  deceased^s  mental  state  his  dec- 
larations on  collateral  matters  are  admissible.^ 

§  765.  Evidence  mu9t  have  been  cuhnissible  had  the  deeeaui 
been  mvom.  Mattere  of  opinion  are  inadmissible. — Nothing 
can  be  eyidence,  in  a  declaration  in  articulo  mortisy  that  would 
not  be  so  if  the  party  were  sworn.  On  this  rule,  anything  the 
murdered  person,  in  articulo  mortis^  says  as  to  the  fac^  is  re- 
ceivable, but  not  what  he  says  as  matter  of  opinion  or  belief.' 
Hence  the  declaration,  ^*  It  was  E.  W.  who  shot  me,  though  I 
did  not  see  him,"  is  inadmissible.^  But  where  in  making  a  dying 
declaration  the  declarant,  in  speaking  of  the  fatal  wound,  said  it 
was  done  without  any  provodation  on  his  part,  it  was  held  in 
Ohio  that  this  declaration  was  not  incompetent,  it  relating  to 
fact,  not  opinion.^ 

§  766.  Practice  when  declarations  have  been  reduced  to  writing. 
—  If  the  declaration  of  the  deceased,  at  the  time  of  his  making  it, 
be  reduced  into  writing,  the  written  document  must  be  giyen  in 
evidence,  and  no  parol  testimony  respecting  its  contents  can  be 

^  McHugh  V,  State,  81  Alab.  817.  nefls  for  the  People,  who  bad  heard 

See  also  Barnett  v.  People,  54  HI.  825.  cries  proceeding  from  the  house  of  the 

*  Donelly  v.  State,  2  Dutcher,  496.  prisoner  in  the  night  preceding  her 

*  R.  V.  Sellers,  O.  fi.  1796,  Car.  C*  death,  was  pennitted,  in  the  court 
L.  288 ;  McPherson  v.  State,  22  Greor.  helow,  to  tesUfy  what  these  cries  indi- 
47S;  Johnson  v.  State,  17  Ala.  618;  cated,  whether  the  pe^ton  wascryiof 
Ben  V,  State,  87  Ala.  108 ;  Whitley  v.  from  joy  or  grief;  this  was  reTcrscd  in 
State,  88  Ga.  50;  Binns  v.  State,  46  the  supreme  court  of  New  York,  on 
Ind.  811.  the  ground  that  the  question  called 

^  State  V.  Williams,  68  N.  Car.  62.      for  the  conjecture  of  the  witness  as  to 

*  Wroe  V,  State,  20  Ohio  State  R.  the  cause  of  the  cries,  and  noi  lor  a 
460.    See  1  Greenl.  on  £v.  §  99.  description  of  them.    Peckham  sod 

When  upon  the  trial  of  a  prisoner  Allen,  JJ.,  contra.  Messner  v,  Pin>- 
for  the  murder  of  his  wife,  a  wit-    pie,  6  Hand  (45  N.  Y.},  1. 
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^    And  it  has  been  held  in  England  that  if  a  declara- 
tion in  aHieulo  mortis  be  taken  down  in  writing,  and  aigned  by 
the  party  making  it,  the  judge  will  neither  receive  a;  copy  of  the 
paper  in  evidence,  Aor  will  he  receive  parol  evidence  of  a  declara- 
tion which  is  not  itself  produced  when  its  production  is  possible.^ 
But  where  the  dying  person  repeated  his  declaration  three  several 
times  in  the  course  of  the  same  day,  the  fact  of  its  having  been 
<H>inmitted  to  writing  in  the  presence  of  a  magistrate,  on  the 
second  occasion,  will  not,  it  seems,  exclude  parol  evidence  of  the 
others,  where  it  i&  not  in  the  power  of  the  prosecutor,  at  the  trial, 
to  give  that  which  has  been  committed  to  writing  in  evidence,^ 
And  on  one  occasion  in  Ireland,  in  a  case  where  the  depositions 
of    the  individual,  made  at  the  time  when  he  thought  himself 
dying,  were  taken  down  by  the  magistrate,  and  not  in  the  pres- 
ence of  the  prisoner^  it  being  objected  at  the  trial  that  the  depo- 
sitions were  not  pursuant  to  the  statute,^  the  magistrate  was 
sworn,  and  gave  parol  evidence  of  the  declarations  of  the  de- 
ceased.^   In  this  country,  in  cases  where  no  statute  exists  to  au- 
thorize the  taking  of  such  a  deposition,  it  has  been  said  that  a 
vnritten  statement  so  taken  is  inadmissible,  though  it  may  be  re- 
ceived as  secondary  evidence,  or  to  refresh  the  memory  of  the 
magistrate*^    On  the  other  hand,  a  deposition  was  received  upon 
evidence  that  upon  being  read  to  the  deceased,  he  said  it  was  **  as 
nigh  rightas  he  could  recollect  the  circumstances."  ^    Of  course,^ 
when  the  deposition  is  put  in  evidence,  the  tohple  is  to  be  read.^ 
When  lost,  parol  evidence  of  its  contents  can  be  given.^ 

§  767.  Admissible  without  these  limitations  when  part  of  the  res 
gestce.  —  Where  the  declarations  of  the  injured  party  are  part  of    \a  J^Uajl^ 
the  res  gestoe^  they  are  admissible  without  proof  of  a  conscious-  ^ 
ness  of  approaching  death  ;  ^  but  such  is  not  the  case,  when  they 
relate  to  anything  beyond  the  corpus  delicti.    Thus,  in  death  by 


1  Yin.  Ab.  ETid.  38  A.  1> ;  though 
see  Beets  v.  State,  1  Meigi,  106. 

«  R.  r.  Gay,  7  C.  &  P.  280;  8.  P. 
Binns  v.  State,  46  Ind.  311. 

*  R.  V.  Reason,  1  Str.  500. 
«  10  Car.  c.  1,  Irish. 

*  R.  V.  Callaghan,  1  M'Kally,  385; 
R.  V.  Woodcock,  2  Leach,  568. 

*  Beets  V.  State,  1  Meigs,  106. 


V  State  V.  Fergason,  2  Hill  S.  C. 
619. 

•  State  V.  Martin,  30  Wisconsin, 
216. 

•  State  V.  Patterson,  45  Yt.  308. 

10  Com.  V.  MTike,  3  Cush.  181 ; 
Com.  V.  Hackett,  2  Alien,  136 ;  Stete 
V.  Porter,  34  Iowa,  131 ;  Sute  v.  Wag- 
ner, 61  Me.  178;  and  see  R.  o.  Ed- 
wards, 12  Cox  C.  C.  230. 
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wounding,  they  have  been  confined  to  statements  neoessan  i 
give  information  on  the  subject  of  the  wound^^  and  in  death  k 
poisoning,  to  details  of  the  deceased's  health.^ 

§  768.  AdmusibUitff  is  far  the  court.  —  The  court  are  to  de- 
cide as  to  the  admissibility  of  the  declarations.'  ConseqaentJj. 
the  truth  of  the  facts'  put  in  eyidence,  to  show  that  dedaratioe^ 
were  made  in  view  of  speedy  death,  is  matter  for  the  court ;  aoa 
its  decision  on  the  facts  it  finds  proven  is  matter  of  law,  ae^ 
may  be  reviewed.^  Where  the  state  offers  evidence  of  the  djii^ 
declarations  of  the  deceased,  and  the  defendant  objects  to  tb^ 
admissibility  and  moves  to  exclude  them,  if  the  court  refoaes  to 
decide  on  the  motion  until  all  the  evidence  in  the  case  is  doaed. 
and  compels  the  defendant  to  proceed  with  his  defence,  and  thes. 
after  the  evidence  in  the  case  is  closed,  decides  the  defendants 
motion  and  excludes  a  part  only  of  the  dying  dedaratioiifl  ob- 
jected to,  and  the  defendant  is  convicted,  tiie  judgment  will  be 
reversed.* 

§  769.  Are  to  be  examined  and  impeached  by  same  tests  at  an 
applicable  to  evidence  adduced  on  trial.  —  The  same  principles  d 
law  are  applicable  to  the  contradictory  statements  of  persoDS  in 
extremis^  as  to  those  of  a  witness  under  examination  on  oa^* 
Where  the  court  below  charged  the  jury,  "  if  they  found  that  the 
deceased  in  her  dying  declarations  made  contradictory  state- 
ments, that  they  were  not  to  be  governed  by  the  rules  of  en* 
dence  in  relation  to  contradictory  statements  made  by  a  witnesB, 
it  was  held  that  this  chaise  was  erroneous.^ 

^  Denton  v.  State,  1  Swan  (Tenn.J,  Com.  v.  Murray,   8    Aahinead,  41: 

279.     See  Donelly  v.  State,  2  Dutch.  State  v.  Williami,  6S  N.  C.  63;  DU- 

(K.  J.)  463,  601,  670.  on  v.  State,  13  Fl.  636  ;  eontrOjCmr 

>  R.  o.  Johnson,  2  C.  &  K.  354.  bell  v.  State,  1 1  Georgia,  354. 

•  1   Leach,   504 ;  R.  v.  Hnckfl,   1        «  Donelly  v.  State,  2  Dutch.  (K.  J ) 

Stark.  522;  R.  r.  Van  Butchell,  3  C.  463,  601. 
&  P.  629 ;  R.  V.  Reany,  40  £ng.  Law        *  Johnson  v.  State,  47  Ala.  9. 
&  £q.  552 ;  Dears.  &  B.  151 ;  7  Cox        •  R.  v.  Sellers,  supra,  §  7<»;  ^^ 

C.  C.  209 ;  R.  v,  Jenkins,  L.  R.  1  C.  Fherson  v.  Sute,  9  Yei^er,  S79;  P^ 

C.  187;  1  Greenl.  on  Evid.  §  160;  pie  v.  Lawrence,  21  CaL  868;  Feop^ 

M'Daniel  v.  Sute,  8   S.  &  M.  401 ;  o.  Enapp,  1  Edm.  (N.  T.)  SeL  Ctf^ 

Hill's  case,  2  Gratt.  594;  People  v.  177;  Com.  v.  Lenox,  3  Brewster,  S^S: 

Glenn,  10  Cal.  32 ;  Starkey  v.  People,  Hurd  v.  People,  25  Mich.  405;  ^^ 

17  111.  17 ;  Donelly  v.  State,  2  Dutch,  v.  Knapp,  26  Mich.  112. 
(N.  J.)  601 ;  State  v.  Poll,  1  Hawks,        *  McPherson  o.  State,  nl  n^ 
442 ;  Lambeth  v.  State,  23  Miss.  322; 
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In   Ohio,  however,  it  has  been  ruled,  though  with  doubtful     \  X  Vi   /^ 
propriety,  that  where  dying  declarations  are  proved  in  a  case,  &     V^        \      i 
statement  of  the  deceased  made  at  another  time,  which  is  neither  /  X 
St  dying  declaration,  nor  a  part  of  the  res  gestcB^  is  not  admissible^ 
to  impeach  such  declarations.^ 

§  770.  IfMdmisnble  if  clearly  froffmentarjf,  —  If  it  be  shown 
tliat  the  declarations  were  uttered  by  the  dying  man,  to  be  con- 
nected with  and  qualified  by  other  statements  and  with  them 
to  form  an  entire  complete  narrative,  and  before  the  purposed 
disclosure  was  fully  made,  they  had  been  interrupted  and  the 
narrative  left  unfinished;  such  partial  declarations,  it  is  said, 
^wonld  not  be  competent  evidence.^  But  if  it  app*ear  that  the 
deceased  stated  all  that  he  desired  to  say,  the  fact  that  the  nar- 
rative of  what  occurred  is  not  complete  does  not  render  the  dec- 
laration incompetent.' 

§  771.  No  ohjection  that  questions  were  leading^  if  deceased 
9poke  intelligently.  —  The  objection  that  the  questions  to  which 
the  answers  of  the  dying  man  were  given  were  leading  questions 
IB  not  properly  applicable,  if  it  appear  that  the  deceased  spoke 
intelligently  and  did  not  merely  torpidly  assent  to  what  was 
said  by  his  questioner.^ 

§  772.  Substance  may  he  proved,  —  The  substance  of  dying 
declarations  may  be  admitted  in  evidence,  and  this  may  be  done, 
if  need  be,  through  the  medium  of  interpreters.^ 

§  778.  Character  of  deceased  for  truth  may  he  impeached.  — 
It  seems  that  evidence  is  admissible,  on  part  of  the  defence,  to 
impeach  the  character  of  the  deceased  for  truth ;  he  standing  on 
the  same  footing  as  a  witness  called  into  court  -and  then  exam- 
ined ;  ^  and  in  one  case,  where  the  dying  declarations  of  the  de- 
ceased were  admitted  to  show  that  the  defendant,  with  intent  to 
produce  on  her  an  abortion,  had  administered  to  her  oil  of  tansy^ 
which  was  the  cause  of  her  death,  the  defendant  was  allowed  to 


^ 


^  Wroe  V.  Sute,  20  Ohio  State  R.  23S ;  R.  v.  Smith,  Leigh  &  Ceto  C.  C. 

460.  607. 

*  Vass  o.  Com.  3  Leigh»  786.  *  Starkey   v.  People,  17   HI.  17; 

*  Stale  V,  Nettlebiuh,  20  Iowa,  257;  Montgimiery  v.  State,  11  Ohio,  424 ; 
Vass  V.  Com.  8  Leigh,  786 ;  State  o.  Ward  v.  State,  8  Blackford,  101 ; 
Patterson,  46  Vt  808.  Nehns  v.  State,  13  Sm.  &  M.  500. 

^  Ibid. ;  Com.  o.  Caiey,  11   Cmh.  See  §  766. 

(Man.)  417;  People  r.  Sancfaes,  24  *  Nesbit  v.  State,  48  Ga.  288;  Don- 

Cal.  17;  R.  v.   Fagent,   7   C.   &  P.  elly  v.  State,  2  Dutcher,  496. 

645 


§  775.] 


DTmO  DBCLABATIOMS. 


[csAP.in 


show  that  the  declarant  was  considered  a  woman  of  loose  Asnt 
ter  and  light  reputation.^  So  it  may  be  shown  that  the  dedtf* 
ant  was  insane,'  or  was  an  unbelieyer,'  or  was  in  the  oonstae 
habit  of  making  mistakes  as  to  the  identity  of  others.*  It  bM 
been  held,  however,  that  it  is  not  competent  for  the  prisoner  to 
prove  that,  before  the  affray,  the  deceased  had  expressed  a  ^ 
lent  hatred  to  him,  and  a  disposition  to  do  him  injoiy,  or  tU 
he  was  very  hostile  to  him.' 

§  774.  Jury  are  to  judge  of  aredibUity  of  wueh  dedaralAfi/^^'' 
Where  dying  declarations  are  inconsistent  with  each  other,  it  ii 
the  duty  of  the  jury  to  weigh  them,  and  to  determine  which  or 
whether  either  is  to  be  believed ;  and  if  the  charge  of  the  oooii 
takes  this  duty  from  them,  or  if  the  court  undertakes  to  deter- 
mine these  questions,  it  is  errot,'  The  jury  are  to  judge  of  tie 
credit  due  to  dying  declarations,  as  in  the  case  of  any  other  tes- 
timony, by  all  the  circumstances.^ 

§  775.  Admisnble  token  in  defendmnt*s  favor,  —  The  dyii? 
declarations  of  the  deceased  may  be  received  in  favor  of  the 
defendant.  Upon  an  indictment  for  manslaughter,  a  surgeon 
stated  that  the  deceased  seemed  perfectly  sensible  of  the  dan- 
gerous state  which  he  was  in,  and  said  he  knew  he  could  not  get 
better,  and  afterwards  said,  **  I  don't  think  he  would  have  stnzck 
me  if  I  had  not  provoked  him."  Ooleridge,  J.,  at  first  expressed 
some  doubt  whether  he  ought  to  receive  the  statement,  but  afte^ 
wards  received  the  evidence,  observing  that  it  might  have  an  in- 
fluence on  the  amount  of  punishment.®  But  such  declarations 
must  be  made  under  a  sense  of  impending  dissolution.' 

^  People  V,  Enapp,  per  Edmonds,  Starkey  v.  People,  17  HI.  17*   ^ 

J.,  1  Edm.  SeL  Cas.  177.    See  Carter  tnpra,  §  748. 

V.  People,  2  Hill's  N.  Y.  R.  317.  '  Donelly  v.  State,  8  Dntdu  (K.  J) 

•  Donelly  V.  State,  8  Dotcher,  469.  488,  601;  Com.  v.  Caaey,  U  CoA- 

•  See  supra,  §  760.  41 7.     See  supra,  §  748. 

«  Com.  o.  Cooper,  5  Allen  (Mass.),  •  R.  o.  Scaife,  1  Moody  &  BobiD««> 

495.  651;  2  Lewin  C.  C.   150;  U.  S.  ^ 

•  State  V.  Yamey,  8  Boston  L.  R.  Taylor,  4  Cranch  C.  C.  B.  938.  See 
542.  Moore  v.  State,  12  Ala.  764. 

•Moore   v.  State,    12    Ala.  764;       *  Com.  v.  Densmoce,  12  AUbd,  ^' 
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{780. 

Name  and  nmame,  S  780. 
Place  of  letidenee,  S  781. 
n.  Addition  and  mtstbbt,  §  788. 
Proper  addition,  §  78S. 
Several    defendants  with   lame 

addition,  §  784. 
Mjsteiy  at  time  of  flndingi  S 

785. 
How  eraor  operates,  $  786. 
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787. 
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How  place  is  to  be  averred,  { 

790. 
Bepeating  time  and  plaee,  {  791. 
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y.    **  MOVBD   Ain>    8BDUCBD    BT  THS 
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§795. 
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796. 

Name  and  addition  of  the  de- 
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What  certainty  required,  {  796. 

When  deceased  is  unknown,  { 
.  797. 

When  deceased  has  two  names, 
§  798. 

Effect  of  false  descri'ptioiii  {  799. 

Junior  or  Senior,  f  800. 

Effect  of  variance  in   name,  { 
80L 

Addition,  §  809. 
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necessary  to  offence,  §  808. 

Variance  as  to  intent  to  kill,  { 
804. 
YU.  In  THB  nsAOfB  of  God  and  or 

TBB     8AID    (state)     THEN    AND 
TBBBB  BBINO,  {  806. 
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Meaalng  of  terms,  §  805. 

Deceased  must  have  been  living 
at  time  of  blow,  §806. 
vm.  fbiioniouslt,  wilfully,  and.  of 

hu    maucb     afqbbthougbt 

did  makb  an  assault,  §  807. 
**  With    a    obbtain     krifb  " 

(means  of  death),  §  809. 

Statutory  provisions,  §  809. 

Common  law  rule,  §  810. 

Mode  specified  must  be  generslly 
proved,  §  811. 

Allegation  of  compulsion  through 
fear,  §  813. 

Ambiguity  in  description  of  in- 
strument, §  813. 

Administering  poison  through  an 
irresponsible  agent,  §  814. 

Variance  in  description  of  poison, 
§816. 

BdenUr  and  intent  to  kill  ia 
poisoning,  §  816. 

Proof  of  one  of  two  causes, 
817. 

Unknown  instrument,  §  818. 

Inconsistent  counts,  §  819. 
''Of  trb  talub  of,''  bto., 

890. 
**  Which  hb,  thb  said  A.  B., 

in  his  bight  hand  thbn  and 

thbbb  had  and  hbld,"  §  831. 

Defendant  acting  through  con- 
federate, §  829. 

Defendant  acting  through  irre- 
sponsible agent,  §  823. 
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$850. 
Defendant's  name  to  be  repsatefl, 

$851. 
Averment  as  to  ptindpsd  aad  sc- 

cessaiy,  $858. 

"CONTRABT     TO     THB       FOBH," 

ETC.,  $  855. 
DiBTINGTirB  rEATUSES  ON   HAN- 
SLAUOHTBB,  $  856. 
XXn.    JOINDBB  or  COOBTS,  f  857. 


XXI. 


I.    NAME  AND  PLACE  OF   RESIDENCE. 

§  780.  Name  and  surname,  —  The  Christian  and  sumame  of 
the  defendant,  if  known,  should  be  stated  with  correctness ;  the 
object  being  to  describe  him  with  such  exactitude  as  to  determine 
his  identity.^ 

But  if  the  name  of  a  defendant  is  unknown,  and  he  refoses  to 
disclose  it,  an  indictment  may  be  sustained  against  him  as  *^s 
person  whose  name  is  to  the  jurors  unknown,  but  who  is  person- 
ally brought  before  the  said  jurors  by ^,  the  keeper  of  the 

prison  of •"  ^    The  cases  tend  to  show  that  if  a  defendant 

has  more  than  one  Christian  name  given  him  in  baptism,  as  John 
Thomas,  they  are  considered  in  law  as  forming  one  Christian 
name,  and  must  be  set  out  correctly  in  their  order ; '  though  in 
this  country  it  is  generally  held  that  a  middle  name  is  surplusage, 

1  2  Hawk.  c.  85,  0.  68 ;  Arcfabold's  Jones  v.  Macqnillon,  5  T.  B.  195 ;  5 

0.  P.  25;  Wharton's  C.  L.  7th  ed.  East,    111;    Willes,  554;    Evans  f. 

§  285.  King,  1  FhiU.  R.   499 ;   Stanhope  v. 

^  R.  V.  ,  R.  &  R.  489.    See  Baldwin,  1  Addams  R.  9S.     See  1  M. 

Whart  C.  L.  7th  ed.  §  242.  &  Gr.  7S8,  n. 

*  Com.  V.  Perkins,   1    Pick.  888 ; 
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and  its  omission  to  be  disr^arded.^    If  set  out,  however,  it  most 
be  proved  as  laid.^ 

The  proper  name  of  a  bastard  is  that  which  he  has  gained  by 
reputation,  and  not  his  mother's  name,  unless  so  gained.^ 

§  781.  Place  of  residence  of  defendant.  —  With  respect  to 
residence,  it  is  a  good  addition  of  this  kind  to  name  the  party 
late  of  a  township  named ;  ^  in  which  respect  this  addition  differs 
from  that  of  the  estatCj  degree^  or  mystery  ;  and  it  is  said,  that  if 
the  defendant  be  named  commorant  in  A.,  late  of  B.,  it  is  suf- 
ficient.* 

.  With  respect  to  addition  of  place,  the  best  anA  most  con- 
Tenient  course  is  to  state  that  in  which  the  prisoner  committed 
the  offence ;  for  he  is  considered  as  resident  in  that  place,  and 
by  this  means  the  confusion  of  stating  two  places  in  the  indict- 
ment is  avoided.^ 

n.    ADDmON  AND  ICTSTERT. 

§  782.  Proper  addition  of  the  accused  party.  —  The  statute  1 
Henry  5,  c.  5,  enacts,  that  in  all  indictments  on  which  process 
of  outlawry  lies,  additions  shall  be  made  to  the  defendanJts^ 
names,  of  their  estates  or  degree,  or  mystery,  and  of  the  towns 
or  hamlets,  or  places,  and  the  counties  of  which  they  were  or' 
are  commorant. 

§  783.  This  statute  has  been  either  recognized  as  in  force  in 
those  states  where  the  question  has  been  brought  up  independent 
of  local  legislatiouy  or  has  been  substantially  reenacted.^ 

§  784.  There  are  few  cases  in  the  American  books  where  the 
niceties  of  the  English  law  of  additions  have  been  recognized ; 
and  in  most  of  our  states  the  necessity  of  an  addition  ia  super- 
seded by  statute.^    A  want  of  an  addition  in  toto  is,  at  common 

^  Booteyelt  v.   Gardiner,   2  Cow.  *  Covtizos  v.  Munoz,  Stra.924;  Wh. 

463 ;  People  v.  Cook,  14  Barb.  259 ;  C.  L.  7th  ed.  §  24S. 

State  V.  Bianning,  14  Tex.  402;  Sute  *  2  Hawk.  c.  27,  s.  125,  126. 

V.  Williams,  29  Iowa,  78.  '  Whart  C.  L.  7tli  ed.  §  248;  State 

<  Price    V.   State,   19    Ohio,  423 ;  v.  Htighes,  3  Ear.  &  M'H.  479 ;  Com. 

State  V.   Hughes,  1   Swan   (Tenn.),  v.  Sims,  2  Va.   Cases,  874;  Com.  v. 

266;   State  v.  Martin,  10  Mo.  391;  Lewis,  1  Met.  151;  State  v.  Bishop, 

contrOf  People  v.  Lockwood,  6   Cal.  15  Maine,  122. 

205;  Miller  v.  People,  89  HI.  457.  •  See  Whart.  C.  L.  7th  ed.  §  217, 

•  B.  r.  Clark,  R.  &  R.  358.  243. 

«  See  Dickinson's  Q.  S.  203 ;  R.  v. 
YandeU,  4  T.  R.  521. 
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law,  ground  for  a  motion  to  qiiaah ;  but  the  additk»8  ** 
•* Bpinster,'*  « genfleman,"  "laborer,"  maybe  reUed  upon 
▼ersally  in  their  proper  relaticms  as  sofficient.  In  Yiiginia,  it  is 
tme,  in  an  old  caae,  the  difference  between  *^  laborer  **  and  ^  j«o- 
man "  was  held  material;^  but  the  presoit  tendoicy  is  to  regard 
the  existence  of  any  additions,  howeyer  general,  as  enoogfa.  Per- 
haps "  yeoman  "  is  the  most  general  and  nnezceptionable.* 

§  785.  My%tery  at  time  of  finding. — At  common  law,  the  ad- 
ditions of  estate,  d^ree,  and  mystery  of  the  defendant  are  not 
sufficient,  unless  they  be  the  same  which  he  had  at  the  time  of 
the  finding  dt  the  indictment ;  and  in  this  respect  sudi  additioiis 
differ  from  that  of  place,  which  is  snfficientiy  shown  by  i%aj«^ 
the  defendant  late  of  such  a  place ;  and  such  additions  must  be 
expressed  in  such  manner  that  it  may  plainly  appear  to  refer  to 
the  party ;  and  therefore  the  addition  is  not  well  expressed  by 
naming  him  son  of  A.,  of  B.,  batcher,  because  butcher  refers 
rather  to  the  father  than  to  the  son.* 

§  786.  Hotff^  error  in  name  or  addition  operateM.  —  The  only 
mode  by  which  at  any  time  advantage  can  be  taken  by  a  prisoner 
of  any  error  in  his  name  or  addition  is  by  plea  in  abatem^it ;  * 
though  as  we  have  seen,  where  no  addition  is  given,  or  where 
there  is  no  Christian  name,  the  proper  course  is  to  move  to  quash. 
If  the  defendant  once  pleads  the  general  issue  not  guilty^  he  can- 
not afterwards  take  advantage  of  any  such  error,  for  he  is  i»e- 
duded  and  estopped  by  lus  plea ;  and  he  is  not  obliged  to  take 
advantage  of  an  error  in  these  respects,  by  pleading  in  abate- 
ment, in  order  to  make  his  acquittal  a  valid  bar  to  any  subsequent 
prosecution  for  the  same  offence ;  for  if  he  be  afterwards  indicted 
for  the  same  offence  by  another  name  or  addition,  he  may  show 
himself  to  be  the  same  person  by  averment  and  evidence,  and  rely 
with  success  on  his  previous  acquittal  notwithstanding  the  vari- 
ance.^ 

1  Com.  V.  Sims,  2  Va.  Cases,  874.  2  Har.  &  M'H.  479.    See  State  v. 

^  State  V,  Cherry,  3  Marph.  7.   See  Newman,  2  Car.  Law  Rep.  74;  Con. 

cases  cited  in  Whart.  C.  L.  7th  ed.  v.  Dedham,  16  Mass.  146;  Toms  ^ 

§  245.  Com.  6  Met  225 ;  Com.  v.  Sayers,  8 

•  2  Inst  670  ;  2jBale,  177.  Leigh,  722;  R.  v.  Granger,  S  Bmr. 

^  Whart  C.  L.  7th  ed.§  245  ;  State  1617. 

V.  Lorey,  2  Brevard,  895;  Lynes  v.  *  2  Hawk.  c.  28,  s.  103,  104;  Wh. 

State,  5  Fort  286;  State  v.  Haghes,  C.  L.  7th  ed.  §  556,  568. 
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m.    TIME  AND  PLACE. 

§  787.  When  time  ie  to  he  averred  and  proved.  —  Though  some 
precise  day,  month,  and  year  must  be  charged,  directly  or  indi- 
rectly*,^  yet  it  is  not  necessary  to  sustain  the  precise  all^ation 
in  proof,  if  the  time  stated  be  previous  to  the  finding  the  in- 
dictment ; '  but  it  is  material  to  show  that  the  prosecution  was 
commenced  in  due  time,  where  it  is  enacted  that  it  shall  be  com- 
menced within  a  particular  time ; '  and  where  the  offence  is  statu- 
tory, the  time  laid  must  be  subsequent  to  the  passage  of  the 
statute  by  which  the  offence  was  created.     It  is  not,  however, 
necessary  to  allege  time  to  any  charge  of  mere  negation  or  omis- 
sion.* 

§  788.  Repugnant  datee. — If  the  offence  is  laid  on  an  uncer- 
tain or  impossible  day,  or  on  a  future  day,  or  on  different  days, 
or  on  such  a  day  as  renders  the  indictment  repugnant  to  itself, 
the  objection  is  fatal  in  arrest  of  judgment  even  after  verdict.^ 
Thus  judgments  were  arrested  when  the  date  charged  was  No* 
vember,  1801,  and  the  25th  year  of  American  Independence,  the 
dates  being  inconsistent;^  where,  on  a  charge  of  compounding 
felony,  the  date  of  the  commission  of  the  offence  was  laid  anterior 
to  the  date  fixed  for  the  commission  of  the  larceny ;  ^  and  where 
the  crime  was  alleged  to  have  been  committed  on  September  80, 
1088.B    So  if  the  date  be  left  blank.^ 

An  indictment  for  murder  which  stated  that  A.  B.,  late  of  Bla- 
den County,  &c.,  with  force  and  arms,  in  the  county  aforesaid, 
&c.,  was  held  to  contain  a  sufficient  description  of  the  place  where 
the  murder  was  alleged  to  have  been  committed.^^ 

§  789.  In  Massachusetts  an  indictment  for  manslaughter  has 
been  sustained  which  averred  that  T.,  on  the  26th  day  of  Septem- 


^  Whart.  C.  L.  7th  ed.§  261 ;  SUte 
V.  Beckwith,  1  Stew.  81S;  B.  v.  Taj- 
lor,  8  B.  &  C.  502. 

«  Starkie  C.  P.  5S ;  Whart  C.  L. 
7th  ed.  §  264;  Shelton  v.  State,  1 
Stew.  &  Fort.  208. 

>  See  Salk.  869,  878;  Garth.  501; 
5  Mod.  446;  1  Ld.  Baym.  582;  10 
Mod.  248. 

«  R.  V.  HolUnd,  5  T.  B.  616 ;  Star- 
kie*! C.  P.  61. 


*  Whart.  C.  L.  7th  ed.  §  264,  278. 
«  State  V.  Hendricks,  Conf.  N.  C. 

B.  869. 
^  State  V.  Dandy,  1  Brevard,  895. 

*  Serpentine  v.  State,  1  How.  Misi. 
B.  260. 

*  State  V.  Beckwith,  1  Stewart, 
818;  SUte  v.  Boach,  2  Hay.  552; 
Tarn  V.  State,  8  Miss.  48.  See  fully 
Whart.  C.  L.  7th  ed.  §  261,  278. 

^  State  V.  Lamon,  8  Hawka,  175. 
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ber,  at  Groton,  in  the  county  of  Middlesex,  ^^  in  and  upon  one  L., 
then  and  there  being,  feloniously  and  wilfully  did  make  an  assault, 
and  with  a  stone,  which  said  T.  then  and  there  had  and  held^  in 
•and  upon  the  head  of  said  L.,  tiien  and  there  feloniously  and  wil- 
fully did  cast  and  throw,  and  with  the  said  stone,  so  as  aforesaid 
cast  and  thrown,  the  aforesaid  L.  then  and  there  feloniously  and 
wilfully  did  strike,  penetrate,  and  wound,  giving  to  the  said  L., 
by  casting  and  throwing  of  the  stone  aforesaid,  in  and  upon  the 
head  of  said  L.,  a  mortal  wound,"  &c.  This  was  held  sufficiently 
to  aver  that  T.  gave  L.  a  mortal  wound,  on  the  25th  of  Septem- 
ber, at  Groton.^ 

An  indictment  for  murder,  charging  that  the  accused,  on  or 
about  a  certain  day,  did  wilfully,  feloniously,  and  with  malice 
aforethought  kill,  murder,  and  put  to  death  a  certain  person  with 
a  pistol  and  knife,  without  specifying  further  the  facts  and  man- 
ner, is  bad.^ 

§  790.  In  this  country,  as  has  been  already  noticed,  the  usual 
practice  in  averring  place  is  by  charging  the  offence  to  have  taken 
place  in  the  county  where  it  was  committed.'  In  Massachusetts, 
however,  it  has  been  held,  that  if  from  the  terms  of  the  location 
of  a  town  or  district  by  the  act  of  incorporation,  the  court  cannot 
conclude  that  the  whole  town,  district,  or  unincorporated  place  lies 
in  the  same  county,  both  town  and  county  must  be  averred ;  ^  and 
in  the  same  case  it  was  declared,  that  the  proper  course  in  that 
state,  in  all  capital  cases,  is  to  lay  both  county  and  town.  In  the 
city  of  New  York  the  practice  is  to  name  the  ward  ;  in  the  city  of 
New  Orleans,  the  parish.'^ 

§  791.  Bepeating  time  and  place  to  every  material  fact. — 
When  time  and  place  have  been  once  named  with  .precision,  the 
words  ^^ then  and  there"  referring  to  the  last  antecedent,  will 
afterwards  sufficiently  express  both.®  Where  the  circumstances 
stated  in  indictments  for  misdemeanors  are  merely  continuous,  as 
in  assaults  with  aggravation,  one  mention  of  time  and  place,  ss 
applicable  to  all  circumstances,  will  suffice ;  but  this  is  otherwise 
in  felonies,  where  distinct  and  independent  circumstances  are 

^  Turns  v.  Com.  6  Met.  225.  *  Com.  v,  Springfield,  7  Mass.  9. 

*  People  V.  Aro,  6  Cal.  207.  *  See  fully  Whart.  Cr.  L.  7th  ed. 

•  Wh.  C.  L.  7th  ed.  §  277;  Duncan    f  277. 

V.  Com.  4  S.  &  R.  448 ;  Sute  v.  La-        •  Wh.  C.  L.  7th  ed.  277  ei  $eq, ; 
mon,  S  Hawks,  195.  Stout  v.  Com.  11  S.  &  B.  177. 
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necessary  to  the  charge.^  But  the  mere  qualification  ^^  and/'  with- 
out the  word  ^^  then,"  is  sufficient  to  extend  the  original  all^a- 
tion  of  time  to  the  averment  thus  introduced.'  Where  the  time 
and  place  are  immaterial,  they  may  be  introduced  by  the  words, 
to  wit ;  though  without  a  seilicet  in  such  case,  a  variance  would 
not  prejudice ;  and  as  in  cases  where  they  are  of  the  essence  of 
the  charge  a  scilicet  will  not  aid  a  variance  in  proof  ,^  it  is  rarely 
ever  useful.^ 

§  792.  Averment  of  j>lace  of  death,  —  Murder,  like  all  other 
offences,  must  regularly,  acck>rding  to  the  common  law,  be  in- 
quired of  in  the  county  in  which  it  was  committed.  It  appears, 
however,  to  have  been  a  matter  of  doubt  at  the  common  law, 
whether,  when  a  man  died  in  one  county  of  a  stroke  received  in 
another,  the  offence  could  be  considered  as  having  been  completely 
committed  in  either  county ;  ^  but  by  the  2  &  3  Edw.  6,  c.  24,  s. 
2,  it  was  enacted  that  the  trial  should  be  in  the  county  where  the 
death  happened.  The  place  of  death  should  be  either  expressed 
or  implied.^ 

§  798.  If  a  person  be  stricken  and  die  in  the  county  of  A.,  and 
the  body  be  found  in  B.,  it  is  to  be  removed  into  A.  for  the  coro- 
ner of  that  county  to  take  the  inquest  J 

It  has  been  ruled  that  if  a  person  be  stabbed  in  Virginia,  and 
die  of  his  wounds  in  another  state,  the  accused  cannot  be 
tried  at  common  law  for  murder  in  Virginia;  but  he  may  be 
tried  for  the  stabbing  in  the  county  where  the  blow  was  in- 
flicted.^ This  is  now  rectified  by  statute.  Judge  Washington, 
following  the  common  law  doctrine  in  this  respect,  once  ruled 
that  where  the  party  injured  expired  on  land,  the  United  States 
had  DO  jurisdiction,  though  the  blow  was  struck  on  the  ocean.* 


1  2  Hale,  178;  R.  v.  Cotton,  Cr. 
£1.  788. 

•  Wh.  C.  L.  74. 

•  Bnsbj  V.  Watson,  Bla.  Rep.  1050. 
«  Dickinson's  Q.  S.  6th  ed.  212. 

•  2  Hawk.  P.  C.  c.  25,  s.  89.  The 
coanty  of  the  death  has  no  jurisdic- 
tion.   State  r.  Carter,  8  Dutch.  498. 

•  Hawk.  b.  2,  c.  25,  s.  26 ;  Riggs 
V.  State,  26  Mississ.  51;  State  v. 
Haney,  67  N.  C.  467;  1  Ch.  C.  L. 
178;  8  Ibid.  782;  State  o.  Orrell,  1 


Dey.  189;  Com.  v.  Linton,  2  Va.  Cas. 
205;  Rilej  v.  State,  9  Humph.  646; 
Stoughton  V.  State,  18  Sm.  &  M.  255 ; 
State  V.  Toomer,  1  Chey.  106;  Nash 
V,  State,  2  Greene  (Iowa),  286; 
People  V.  Aro,  6  Cal.  207 ;  1  Stark. 
C.  P.  5,  6. 

Y  2  Hale,  66 ;  1  Ms.  Sum.  58 ;  1 
£ast  P.  C.  c.  5,  s.  127,  p.  861. 

'  Com.  V.  Linton,  2  Va.  Cas.  205. 

•  U.  S.  V.  McGill,  1  Wash.  C.  C. 
468 ;  4  Dall.  427. 
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The  federal  coarts  have  now  sadi  joiisdiction  by  8fcatate»^  In 
Michigan  and,  Massachusetts,  statutes  giving  jurisdictioii  to  tiie 
courts  of  the  county  where  the  death  occurs  have  been  dedafed 
constitutional.' 

In  Pennsylvania,  a  similar  provision  is  adopted  by  statate.* 
In  Mississippi,  by  statute,  the  indictment  must  be  found  in  the 
county  where  the  death  occurred,  and  must  so  stated 

rV.    FORCE  Ain)  ABMS. 

§  794.  Vi  et  armis.  —  Whatever  may  once  have  been  thou^t 
of  the  magic  of  these  words,  it  is  now  settled  that  they  are  unes- 
sential.'^ 

V.    "MOVED  AND  SEDUCED  BY  THE  INSTIGATION  OF  THE  DEVBL'»    ' 

§  795.  These  words,  though  usual,  are  superfluous,  and  may 
be  omitted  with  safety* 

VI.  "  IN  AND  UPON  ONE  E.  F." 

§  796.  Name  and  addition  of  the  deeeaaed.     What  certainty  u 
required,  —  The  indictment  must  be  so  certain  as  to  the  party 
against  whom  the  offence  was  committed,  as  to  enable  the  prisoner 
to  know  and  understand  who  that  party  is,  and  what  charge  he 
is  called  on  to  answer.^    And  an  error  in  setting  forth  the  names 
of  such  party  is  much  more  serious  than  in  setting  forth  the  name 
of  the  defendant  himself,  as  the  latter  can  only  be  taken  advan- 
tage of  by  abatement,  but  the  former  is  proper  ground  for  acquit- 
tal in  case  of  variance  in  evidence,  or  arrest  of  judgment  in  case 
of  variance  on  record.^    The  misspelling  of  a  surname,  however, 
when  its  usual  pronunciation  is  satisfied  by  the  manner  in  which 
it  is  written  in  the  record,  is  no  variance.^ 

§  797.  When  deceased  ie  unknown.  —  Where  the  name  and 
addition  of  the  deceased  cannot  be  ascertained,  as  where  a  body 
of  a  murdered  person  is  found  who  cannot  be  identified,  the  in- 
dictment may  allege  the  party  to  be  ^^  to  the  jurors  unknown.*^ ' 

1  Wh.  C.  L.  7th  ed.  §  210  g.  *  2  Carw.  Hawk.  819 ;  Wb.  C.  L 

•  Wh.  C.  L.  7th  ed.  210  g.  .     7th  ed.  §  250. 

•  Rev.  Stat.  §  46.  »  Wh.  Prec.  10. 

«  Turner  v.  State,  28  Missis.  684.  •  Wh.  C.  L.  7th  ed.  §  258. 

See  Riggs  v.  State,  26  Missis.  51.  *  2  Hale,  181 ;  2  Hawk.  c.  25,  a 

•  See  fullj  Wh.  C.  L.  7th   ed.  §  71;   State  v.  Irwin,  2  Blaekf.  843; 
408.  Com.  V.  Stoddard,  8  Allen,  280 ;  Com. 
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CHAP.  ZXn.]  NAKE  OF  DECEASED.  [§  797. 

To  support  the  descriptioii  of  "  unknown,"  remarks  *Mr.  Justice 
Talfonrdy  it  must  appear  that  the  name  could  not  well  have  been 
sapposed  to  haye  been  known  to  the  grand  jury.^  And  this  aver- 
ment holds  good  even  though  the  name  of  the  deceased  is  dis- 
closed between  the  finding  of  the  bill  and  the  trial.'  ^^  Un- 
known *'  was  held  sufficient  where  there  was  evidence  that  the 
party  injured,  a  bastard  child  who  died  at  twelve  days  old  un- 
baptized,  had  been  called  by  its  mother  Mary  Ann.^  A  bastard 
which  had  never  acquired  a  name  is  sufficiently  identified  by 
ahowing  the  name  of  its  parent  thus :  ^^  A  certain  illegitimate 
male  child  then  lately  bom  of  the  body  of  A.  B.  (the  mother). ''  ^ 
A  bastard  must  not  be  described  by  his  mother's  name  till  he 
has  acquired  it  by  reputation.^  A  bastard  child,  six  weeks  old, 
who  was  baptized  on  a  Sunday,  and  down  to  the  following  Tues- 
day had  been  called  by  its  name  of  baptism  and  mother^s  sur- 
name, was  held  by  Erskine,  J.,  to  be  properly  described  by  both 
those  names  in  an  indictment  for  its  murder ;  ®  but  where  a 
bastard  was  baptized  ^^  Eliza,"  without  mentioning  any  sur- 
name at  the  ceremony,  and  was  afterwards,  at  three  years  old, 
suffocated  by  the  prisoner,  an  indictment  styling  it  ^^  Eliza 
Watergy^^  that  being  the  mother's  surname,  was  held  bad  by  all 
the  judges,  as  the  deceased  had  not  acquired  the  name  of  Waters 
by  reputation.^  However,  in  Reg.  v.  Biss,^  an  indictment  against 
a  married  woman  for  murder  of  a  legitimate  child,  which  stated 
^^  that  she,  in  and  upon  a  certain  infant  male  child  of  tender  ffears, 
to  wit,  of  the  age  of  six  weeks,  and  not  baptized,-feloniously  and 

V.    Sherman,   18   Allen,  248 ;  R.  v.  the  name  of  the  child,  or  accounting 

Campbell,  1  C.  &  K.  82 ;  State  v.  Mc-  for  its  omission. 

Conkey,  20  Iowa,  574;  Wh.  C.  L.  7th  *  B.  v.  Clark,  R.  &  R.  858;  Wake- 

ed.  §  251 ;  State  c.  Haddock,  2  Ha/w.  field  v.  Mackey,  1  Phill.  R.  128,  can- 

348 ;  Reed  v.  State,  16  Ark.  499.  tra. 

1  R.  V.  Stroud,  1  C.  &  K.  187.  •  R.  v.  Crans,  8  C.  &  P.  765. 

'  See  Com.   v.   Hendrie,  2   Ghray,  ^  R.  v.  Waters,  1  Mood.  C.  C.  457. 

503;  Com.  v.  Hill,  11  Cash.  187;  Com.  [N.  B.   No  baptismal  register  or  copy 

V.  Tompson,  2  Cush.  551;  Cheek  v.  of  it  was  produced  at  either  trinl. 

State,  88  Ala.  227 ;  State  v.  Bryant,  Semb. :  "  Eliza  "  would  have  sufficed. 

14  Mo.  840.  See  R.  v.  Stroud,  C.  &  K.  187,  and 

•  R.  V.  Smith,  1  Mood.  C.  C.  295;  cases  collected;  Williams  v.  Bryant, 
S.  C.  6  C.  &  P.  151.  5  M.  &  W.  447.]    See  R.  o.  Clark, 

*  R.  0.  Mary  and  Jane  Hogg,  2  M.  R.  8c  R.  858 ;  R.  v.  Sheen,  2  C.  Sc  P. 
&  Rob.  380.    See  R.  v.  mcks,  2  Ibid.  684. 

802,  where  an  indictment  for  child-        '  8  C.  &  P.  778. 
murder  was  held  bad,  for  not  stating 
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§  802.]  INDICTMEMT :  [CHAP.  JUL 

wilfully,  &c.,  did  make  an  aflsault,"  Ac.  was  held  insuffident  bj 
all  the  judges,  as  it  neither  stated  the  child's  name,  nor  that  h 
was  *^  to  the  jurors  unknown.''  It  would  haye  sufficed  to  state 
him  as  ^^  a  certain  male  child,  ftc,  of  tender  age,  that  is  to  say, 
about  the  age  of  six  weeks,  and  not  baptized,  bom  of  the  body  d 
C.  B."  1 

An  indictment  which  describes  the  deceased  as  '*  a  certain 
Wyandotte  Indian,  whose  name  is  unknown  to  the  grand  jury,'' 
is  sufficient.'  « 

§  798.  When  deceased  hoe  two  names.  —  Where  a  party  is  as 
usually  known  by  one  name  as  another,  he  may  be  described  bj 
either,  and  by  the  name  which  he  has  assumed,  even  though 
shown  not  to  be  his  right  name.' 

§  799.  Effect  of  false  description.  —  If  a  &lse  description  be 
added  to  the  name,  as  if  a  female  feloniously  married  by  a  man 
whose  wife  is  still  alive  be  described  a  *^  widow,"  when  she  is 
known  to  be  a  single  woman,  the  error  will  be  fatal,  though  no 
description  of  her  was  requisite.^ 

§  800.  Junior  or  Senior.  —  Where  the  party  injured  has  a 
mother  or  father  of  the  same  name,  it  is  better  to  style  the  pros- 
ecutor **  the  younger,"  as  it  may  be  presumed  that  Ihe  parent  ii 
the  party  meant ;  for  Oeorge  Johnson  means  G.'  J.  the  elder,  un- 
less the  contrary  is  expressed.^  But  this  was  held  immaterial, 
where  it  is  sufficiently  proved  who  Elizabeth  Edwards,  the  party 
described  assaulted,  was,  viz.  the  daughter  of  another-  Elizabeth 
Edwards.^ 

§  801.  Effects  of  variance  in  name.  —  A  variance  in  the  name 
or  identity  of  the  party  laid  as  injured  will,  at  common  law, 
entitle  the  prisoner  to  acquittal,^  though  such  acquittal  does  not 
bar  a  second  indictment. 

§  802.  Addition.  —  It  is  not  necessary  to  state  the  addition  of 

1  See  3  C.  &  P.  685  n.   See  also  R.  «  B.  v.  Deelej,  1  Mood.  C.  C.  B. 

v.*  Sheen,  2  C.  &  P.  634;  R.  v.  Willes,  808 ;  4  C.  &  P.  679. 

1  C.  &  K.  722.  *  Singleton  v.  Johnson,  9  M.  &  W. 

s  Reed  v.  State,  16  Ark.  499.  67. 

•  R.  V.  Norton,  R.  &  R.  509;  R.  *  R.  v.  Peace,  8  B.  &  Aid.  619. 

V.  Berriman,  6  C.  &  P.  601 ;  Anon.  6  ^  Wh.C.  L.  7th  ed.  $  697.  As  to 

C.   &   P.   408;    State   v.    Grardiner,  yaxiance  in   spelling,  see  O'NeH  r. 

Wright's  R.  892;  State  v.  Bell,  66  N.  State,  48  Ga.  66;  Dickinson*!  Q.  S. 

C.  818  ;  O'Brien  o.  People,  48  Barb.  6th  ed.  218. 
274 ;  Kriel  v.  Com.  6  Bush  (Ky.),  862. 
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CHAP.  XXn.]  DESGBIPTION  OF  DECEASED.  [§  806. 

the  party  killed,  though  it  may  sometimes  be  conyenient  to  do  so 
for  the  sake  of  distinction.^ 

§  808.  Averment  of  relationship  between  deeecLsed  and  defend- 
ant when  9ttch  is  necessary  to  offence.  —  If  a  constable,  watch- 
man, or  other  minister  of  justice  be  killed  in  the 'execution  of 
his  office,  the  special  matter  need  not  be  stated,  but  the  offender 
may  be  indicted  generally  of  murder  by  malice  prepense.^  But 
where  the  case  rests  upon  a  neglect  to  provide  sufficient  food  for 
the  deceased,  it  must  show  that  it  was  the  duty  of  the  prisoner 
to  provide  it.' 

§  804.  Variance  as  to  intent  to  hill  the  particular  individual 
killed.  —  Where  A.  shoots  into  a  crowd,  intending  to  hurt  or  kill 
any  one  whom  he  may  hit,  and  B*  is  killed,  then  A.  may  be  in* 
dieted  for  the  murder  of  B.^  Where  A.,  maliciously  intending 
to  kill  B.,  shoots  at  and  kills  C,  mistaking  him  for  B.,  then  A. 
may  be  indicted  for  the  murder  of  C.  For  if  A.  intends  to  kill 
C,  under  a  false  impression  who  C,  is,  then  malice  to  C.  (how* 
ever  mistaken  it  may  be)  is  made  out,  supposing  that  the  intent 
is  malicious.^  But  if  A.  shoots  at  B.  under  circumstances  in 
which  it  would  have  been  excusable  homicide  to  have  killed  B., 
then  it  is  excusable  homicide  in  A.  by  this  act  to  kill  (without 
negligence)  C.  supposing  C.  to  be  B.® 

Vn.    "IN  THE  PEACE  OF  GOD  AKD  OF  THE  SAID  (STATE)   THEN   AND 

THERE  BEING." 

§  805.  Meaning  of  terms.  —  It  is  not  necessary  to  allege  that 
the  party  killed  was  ^^  in  the  peace  of  Gk>d  and  of  our  lord  the 
king/'  Ac,  though  such  words  are  commonly  inserted,  for  they 
are  not  of  substance,  and  perhaps  the  trntii  may  be  that  the 
party  was  at  the  time  actually  breaking  the  peace.^  The  omis- 
sion of  the  words  is  no  ground  for  arrest  of  judgment.^ 

§  806.  Deceased  must  have  been  living  at  time  of  blow.  —  As 
has  been  already  seen,*  it  is  essential  in  all  cases  to  show  that  the 

»  S  Hale,  ISS;  Wh.  G.  L.  7th  ed.  *  See  rapra,  §  4»j  and  also  B.  v. 

{360.  HoU,  7  0.  &P.  61S. 

s  R  V.  Mackallj,  9  Bep.  6S;  1  Hale^  *  Supra,  $  48-4S. 

460;  19  Bep.  17.  '  8  Hawk.  P.  C.  o.  25,  b.  78;  S 

•  See  B.  0.  Waters,  S  C.  &  K.  S62;  Hale,  186;  1  Hale,  488. 

B.  V.  Goodwin,  1  Buis.  G.  &  M.  568.  '  Gom.  v.  Murphj,  II  Cuah.  472. 

«  Sapra,  |  52;  B.  v.  Fietwell,  L.  See  B.  v.  Sawjer,  B.  k  B.  284. 

&  0.  448 ;  9  Gox  C.  C.  471.  Supra,  §  11. 


§  809.]  IKPIOTMSNT :  [chap.  JJXL 

deceased  was  livixig  at  the  time  when  the  all^^ed  mortal  blow  wm 
struck. 

Vm.    "FBLOKIOnSLY,  WILFULLY,  AND  OF  HIS  MALIGS  AFORETHOUGHT" 

DID  HAKE  AN  ASSAULT. 

§  807.  "  Feloniously :  *'  "  malice  aforethought,^^  —  It  is  neces- 
sary to  state  that  the  act  by  whidi  the  death  was  occasioned  was 
done  feloniously,  and  especially  that  it  was  done  of  malice  afort- 
thought}  which,  as  we  haye  already  seen,  is  the  great  character- 
istic of  the  crime  of  murder ;  and  it  must  also  l)e  stated  that  the 
prisoner  murdered  the  deceased.  If  the  averment  respecting  ntot 
ice  aforethought  be  omitted,  and  the  indictment  only  all^^  tbat 
the  stroke  was  giyen  fehnio'udy^  or  that  the  prisoner  murdered^ 
Jbc,  or  killed^  or  slew  the  deceased,  the  conviction  can  only  be 
for  manslaughter.' 

§  808.  ^^  IHd  make  an  aesault.*^  —  Where  the  killing  is  all^;ed 
to  have  been  caused  by  a  battery,  it  is  necessary  to  allege  an  as- 
sault.^ In  indictments  for  neglect,  however,  where  no  violence 
is  alleged,  the  **  assault "  may  be  omitted.^  But  Hie  term  *^  as- 
sault" does  not  vitiate,  though  it  should  appear  that  ihe  deceased 
consented  to  the  injurious  act  being  done.^ 

DL  ''WITH  A  CEBTAnfr  KNIFB."    (MSANB  OF  DEATH.) 

§  809.  Statutory  provieione.  —  In  many  states  the  instrument 
of  death  need  not  be  specified. 

Thus,  in  Pennsylvania,  the  Revised  Acts  provide :  — 
Indictmenta  for  murder  and  manslaughter. — In  any  indict- 
ment for  murder  or  manslaughter,  it  shall  not  be  necessary  to  set 
forth  the  manner  in  which,  or  the  means  by  which  the  death  of 

1  2    Hale,  186,  187;   Bradlej    v.  premeditated.     Sute  o.  Knoiise,  S9 

Banks,  Yelv.  205;   Com.  v.  Gibson,  Iowa,  118.   In  Wisconsin,  onder  stat- 

2  Ya.  Gas.  70;  Sarah  v.  State,  28  ate,  *^  malice  aforethought  **  need  ooi 

Missis.   268;  Edwards  v.   State,   25  be  here  used.    State  v.  Dorall,  S6 

Ark.   444;    WiU  v.   State,  6  Cold.  Wise.  415. 

(Tenn.)  5.      In  Massachusetts  the  *  Wh.  Plrec.  7,  8;  thongji  see  An- 

terms  ma/  be  omitted  as  to  the  as-  derson  v.  State,  5  flke,  445. 

saolt,  if  given  afterwards  as  to  the  *   Lester   r.   State,  9    Mo.    666; 

killing.     Com.  v.  Chapman,  11  Cnsh.  Reed  v.  State,  8  Ind.  200. 

422.    See  also  R.  v.  Nicholson,  1  East  «  R.  o.  Flnmmer,  1  C.  &  K.  600; 

P.  C.  346 ;  Maile  v.  Com.  9  Leigh,  661.  R.  v.  Cmmpton,  C.  &  M.  597 ;  B-  r< 

In  Iowa,  the  indictment,  under   the  Hughes,  '  7  Cos    C.   C.  901 ;    B.  (• 

statute,  must  aver  both  assault  and  Friend,  B.  &  R.  20.            ' 

killing  to  be  wilful,  deliberate,  and  *  R.  v.  Ellis,  2  C.  &  K.  115. 
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CHAP,  xxn.] 


MEANS  OF  DEATH. 


[§  810. 


the  deceased  was  caused ;  but  it  shall  be  saffident,  in  every  in- 
dictment for  mnrder,  to  charge  that  the  defendant  did  feloni- 
ously, wilfully,  and  of  his  malice  aforethought  kill  and  murder 
the  deceased ;  and  it  shall  be  sufficient,  in  every  indictment  for 
manslaughter,  to  charge  that  the  defendant  did  feloniously  kill 
and  slay  the  deceased.^ 

In  Tennessee,  neither  weapon  nor  wound  need  be  described.^ 
In  Ohio  a  similar  provision  exists  as  to  indictments  for  man- 
slaughter.^ 

§  810.  The  common  law  tu^e,  in  pleading  the  instrument  of 
deaths  is,  that  where  the  instrument  laid  and  the  instrument 
proved  are  of  the  same  nature  and  character,  there  is  no  vari- 
ance ;  where  they  are  of  opposite  nature  and  character,  the  con- 
trary.^ Thus  evidence  of  a  dagger  will  support  the  averment 
of  a  knife,  but  evidence  of  a  knife  will  not  support  the  averment 
of  a  pistol.  But  where  the  species  of  death  would  be  different, 
as  if  the  indictment  allege  a  stabbing  or  shooting,  and  the  evi- 
dence prove  a  poisoning  or  starving,  the  variance  is  fatal ; «  and 
the  same  if  the  indictment  state  a  poisoning,  and  the  evidence 
prove  a  starving.  Thus,  where  an  indictment  stated  that  the 
defendant  assaulted  the  deceased,  and  struck  and  beat  him  upon 
the  head,  and  thereby  gave  him  divers  mortal  blows  and  bruises 
of  which  he  died,  and  it  appeared  in  evidence  that  the  death  was 
by  the  deceased  falling  on  the  ground  in  consequence  of  a  blow 
on  the  head  received  from  the  defendant ;  it  was  holden  that  the 
cause  of  tBe  death  was  not  properly  stated.^  But  if  it  be  proved 
that  the  deceased  was  killed  by  any  other  instrument,  as  with  a 
da^er,  sword,  staff,  bill,  or  the  like,  capable  of  producing  the 
same  kind  of  death  as  the  instrument  stated  in  the  indictment, 
the  variance  will  not  be  material.^    So  where  one  kind  of  shot 


1  Bey.  Act,  1S60,  Famph.  p.  485. 

*  Alexander  v.  State,  8  Heisk.  475. 

•  Act  of  May  6,  1869,  §  7 ;  War- 
ren's Ohio  Cr.  L.  p.  ISO. 

«  Sute  i;.  Smith,  2  Beding.  (82 
Me.)  869;  State  o.  Dpx,  1  Dutch. 
(N.  J.)  566;  Dukes  v.  State,  11  Ind. 
557;  Sute  o.  Smith,  Fhil.  (N.  C.)  L. 
840;  Witt  V.  State,  6  Cold.  (Tenn.) 
5 ;  Miller  v.  State.  25  Wise  884 ;  R. 
V.  Martin,  5  C.  &  P.  128. 


*  B.'  V.  Briggs,  1  Mood.  C.  C.  81 ; 
B.  0.  Martin,  5  C.  Sc  P.  128. 

«  B.  V.  Thompson,  1  Mood.  C.  C. 
189. 

V  B.  V.  Mackallj,  9  Co.  67  a;  Gilb: 
£y.  281 ;  B.  f».  Briggs,  1  Mood.  C.  C. 
818.  See  B.  o.  Culkin,  5  C.  &  F. 
121 ;  B.  «.  Gronnsell,  7  C.  &  P.  788 ; 
B.  V.  Tje,  B.  &  B.  845 ;  B.  v.  Ed- 
wards, 6  C.  &  P.  401 ;  B.  V.  Waters; 
7  C.  &  P.  250. 
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§  812.]  iXKcniKHT :  [gsat .  xxd. 

is  ftTerred  and  uother  prored.^  But  under  an  indkijurui  far 
shooting  with  a  pistol  loaded  witb  gunpowder  and  a  leaden  bal- 
let, it  appeared  that  there  was  no  boUet  in  the  room  wliete  the 
act  was  done,  and  no  bullet  in  the  wound ;  and  it  waa  prarted 
that  the  wound  m^t  hare  been  occasioned  by  the  waddbig  of 
the  {nstol ;  Bolland,  B.,  Park  and  Paike,  JJ.,  hdd  the  indict- 
ment  not  proved.'  The  same  principle  was  applied  where  as 
indidanent  diaiged  that  the  defendant  stmc^  the  deceased  with 
a  brick,  and  it  appeared  that  he  kno<^ed  the  deceased  down  wilh 
his  fist,  and  that  the  deceased  fell  npon  a  brick  whidi  canned  las 
death.*  In  New  York,  under  statute,  a  far  more  liberal  mle  has 
been  announced,  it  haying  been  substantially  held  that  llie  use 
of  a  pstol  might  be  prored  under  an  indictment  charging  Ae 
weapon  to  have  been  a  knife.^  At  common  law,  proof  <rf  wtHk- 
img  with  a  gun  will  not  sustain  an  ayerment  of  9ho€iting.^ 

§  811«  Wound  mu$t  be  shown  to  hane  been  made  hjf  gener^ 
mode  epeeified.  —  The  eyidence  must  show  that  the  death  was 
caused  by  the  particular  blow  described  and  proyed.  Thoa,  ia 
a  case  remarkable  for  the  conflict  of  opinion  ammig  the  unorm 
bled  judges  on  other  points,  as  well  as  for  the  public  int^^est  ex* 
dted  by  the  trial,  all  the  judges  concuned  in  the  tc^nnion,  tiiat 
where  certain  assaults  were  put  in  eyidence,  and  relied  on  l^ 
the  crown  as  being  the  cause  of  death,  but  where  the  dear  aur^ 
gical  testimony  was  that  the  death  was  caused  by  a  blow  on  the 
head,  of  which  there  was  no  eyidence  whateyer,  the  defendants 
were  entitled  to  an  acquittaL* 

A  charge  in  an  indictment  that  the  offence  was  committed  wilh 
a  **  9hot-gun^**  does  not  set  forth  the  manner  and  ciieamstances 
att^iding  the  use  of  the  gun  with  such  a  certainty  as  would 
enable  a  defendant  to  make  a  complete  defence.' 

§  812.  Allegation  of  eomptdnon  through  fear.  —  As  has  been 
seen,*  it  is  not  material  whether  the  force  were  applied  to  the 
body  or  the  mind ;  but  if  it  were  the  latter,  it  must  be  shown 

I  Goodwin  v.    Stste,  4  S.   &  If.  128;  Gibson  s.  Com.  S  Vn.   Cuei, 

620.  111. 

i  Bee  B.  «.  Hnghes,  5  G.   &  P.       «  Ftople  v.  Colt,  S  Hffl,  4SS. 
IM.  *  Guedell  v.  Fto<^  4S  SI.  2SS. 

•  B.  o.  KeUj,  1  Mood.  C.  C.  113.        «  R.  v.  Bird,  T.  &  M.  437 ;  l  Den. 

See  People  v.  Tannsn,  4  Parker  C.  G.  C.  C.  94 ;  5  Cox  C.  C.  11  r  16  Jar.  19S. 
514 ;  B.  V.  Wrigley,  1  Lewin  G.  C.        *  Edwsrdg  «.  Stste,  S7  Ark.  493. 
137;  B.  V.  Martin,  A  C.  &  Payne,        •  Snpra,  f  S66. 
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that  there  was  the  apprehension  of  immediate  violence,  and 
well  grounded,  from  the  circnmstanoes  by  which  the  deceased 
-was  surrounded ;  and  it  need  not  appear  that  there  was  no  other 
way  of  escape ;  but  it  must  appear  that  the  step  was  taken  to 
avoid  the  threatened  danger,  and  vras  such  as  a  reasonable  man 
might  take.^  But  if  the  diarge  be  that  the  prisoner  ^^  did  com- 
pel and  force''  another  person  to  do  an  act  which  caused  the 
death  of  a  third  party,  this  allegation  will  require  the  evidence 
of  personal  affirmative  force  applied  to  the  person  in  question. 
Thus,  where  it  was  stated  in  the  indictment  that  the  prisoner 
*^did  compel  and  force  "  A.  and  B.  to  leave  working  at  the  wind- 
lass of  a  coal  mine,  by  means  of  whidi  the  bucket  fell  on  the 
head  of  the  deceased,  who  was  at  the  bottom  of  the  mine,  and 
killed  him ;  and  the  evidence  was,  that  A.  and  B.  were  working 
at  one  handle  of  the  windlass  and  the  prisoner  at  the  other,  all 
their  united  strength  being  requisite  to  raise  the  loaded  bucket, 
and  that  the  prisoner  let  go  his  handle  and  went  away,  where- 
upon the  others  being  unable  to  hold  the  windlass  alone,  let  go 
their  hold,  and  so  the  bucket  fell  and  killed  the  deceased ;  it  was 
held  that  this  evidence- was  not  sufficient  to  support  the  indict- 
ment' 

§  818.  Ambiguity  in  description  of  imtrument.  —  Where  an 
indictment  describes  the  instrument  which  caused  the  death  by 
two  names,  it  is  sufficient  if  it  be  proved  to  be  either.  The  pris- 
oner was  indicted  for  manslaughter,  in  causing  the  death  of  a 
female  by  negligently  slinging  a  cask  which  was  described  in  the 
indictment  as  ^*  a  cask  and  puncheon  ;  "  and  it  was  objected  to 
the  indictment  on  the  ground  that  it  was  so  described ;  but  Parke, 
J.,  held,  that  if  it  was  either  it  was  sufficient.' 

§  814.  Administering  poiion  through  an  irresponsible  agent. — 
In  accordance  with  the  reasoning  alreluly  given,^  the  employment 
of  an  irresponsible  agent  does  not  break  causal  connectioi\;  and 
hence  poison  administered  by  such  an  agent,  under  the  defend- 
ant's direction,  may  be  laid  as  administered  by  the  defendant 
himself.^ 

An  indictment  charged  that  the  prisoner,  a  certain  plaster  made 

1  B.  V.  Pitts,  1  G.  &  M.  SS4 ;  R.  V.        •  Btgmardon'i  oaae,  1  Lew.  ISO. 
Evaaa,  1  Bom.  C.  A(  M.  2SS;  R.  v.       «  Supra,  §  825,  364. 
Waters,  6  C.  &  P.  283.  *  B.  v.  Michael,  3  M.  C.  C.  130;  3 

>  B.  V.  Lloyd,  1  C.  &  P.  801.  C.  &  P.  350. 
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IMDICTMEMT  : 


[g&ap.  xzn. 


by  the  prisoner  of  certain  dangerooB  ingredients,  tAcsuooMlj  JU. 
place  and  fix  upon  the  head  of  the  deceased :  the  iniaonm^  wm 
proved  to  have  applied  two  plasters  over  the  head  of  tiie  de- 
ceased, but  a  third,  which  was  applied  last  before  die  irnforJ 
died,  was  applied  by  the  child's  mother,  in  the  absenee  of  tiie 
prisoner,  it  being  made  with  materials  which  had  been  given  by 
the  prisoner  to  the  mother  for  that  porpose :  it  was  objected  that 
the  indictment  was  not  proved ;  but  it  was  held  that,  thoogfa  in- 
dictments often  go  on  to  say,  that  the  prisoner  ^  cansed  aod  pro- 
onred  "  the  thing  to  be  done,  yet  if  the  phster  was  made  bj  the 
direction  of  the  prisoner,  that  was  enough.^ 

Where  the  prisoner  was  charged  with  mnrder  by  paiaoning, 
and  the  indictment  stated  that  she  delivered  the  poisoned  food  to 
the  deceased,  it  was  ruled  that  snch  allegation  was  pnived  by 
showing  that  the  prisoner  put  the  poison  in  some  pudding  meal 
which  was  in  a  bowl  in  the  milk  house,  from  whence  it  was  taken 
by  the  deceased,  as  usual,  to  make  the  puddii^  for  the  family, 
and  afterwards  eaten  by  her.' 

Of  course  when  A.  acts  through  B.,  a  confederate,  A.  being 
present  at  the  time,  the  act  may  be  averred  to  be  of  A.^ 

§  815.  Variance  in  description  of  poison  not  fatal.  —  It  may 
be  generally  stated  that  when  one  kind  of  poison  is  averred  and 
another  proved,  the  variance  is  not  fatal.^ 

§  816.  Scienter  and  intent  to  kilL  —  A  special  eeienUr  in  cases 
of  poisoning  is  prudent,^  though  in  Pennsylvania,  at  a  time  wfa^i 
granting  an  allocatur  for  review  was  at  the  discretion  of  the 
court,  Uie  omission  of  the  scienter  (the  indictment  containing 
the  averment  **  knowingly ")  was  held,  after  conviction,  not 
ground  for  an  allocatur.^  In  Massachusetts,  it  is  not  neoessaiy 
to  aver  in  poisoning  a  specific  intent  to  kiU.^ 

§  817.  Proof  of  one  of  two  causes.  —  Under  the  Massachu- 


1  R.  V.  Spiller,  5  C.  &  P.  88$. 
>  B.  V.  Nicholson,  1  East  P.  C.  c. 

byS.    116. 

•  Infra,  §  880. 

«  2  Hale  P.  C.  485 ;  B.  v.  T^e,  R. 
&  R.  846;  R.  v.  Calkin,  5  C.  &  P. 
131 ;  R.  V.  Waters,  7  C.  &  P.  250  -y  R. 
V,  Grounsell,  lb.  788 ;  R.  «.  Martin,  8 
C.  &  P.  128.  And  see  R.  v.  Heckman, 
1  D.  161 ;  R.  V.  O'Brien,  2  C.  &  K. 
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115;  R.v.Wannan,  Ibid.  195;  Gaiter 
r.  State,  2  Carter,  Ind.  617 ;  State  r. 
Yawter,  7  Blackf .  592.  As  to  ambig^ 
noos  description  of  poison,  see  R.  v. 
Claric,  2  B.  &  B.  478« 
*  See  fonns  in  Wh.  Pkeo.  125  et 


mq. 


•  Com.  V.  Earie,  1  Wbart.  B.  525. 
^  Com.  «.  Hersej,  2  AUen,  178. 


OHAP.  XXn.]  MEAKS  OF  DEATH.  [§  818. 

setts  statute,  an  indictment  which  alleges  that  the  death  was 
caused  by  a  wounding,  an  exposure,  and  a  starving  is  not  bad 
for  duplicity,  nor  for  failure  to  allege  that  the  wounding,  ex- 
posure, and  starving  were  mortal,  or  of  a  mortal  nature;  and 
may  be  sustained  by  proof  of  death  by  any  of  the  specified 
means.^ 

Acts  which  hasten  the  death  of  a  person  already  suffering  with 
a  disease  of  which  he  must  probably  have  soon  died  may  be  laid 
in  an  indictment  for  the  murder,  as  the  sole  cause  of  the  death, 
without  mentioning  the  disease  *  But  an  indictment  charging 
the  death  to  have  been  occasioned  by  two  cooperating  causes,  if 
the  evidence  fail  to  support  one  of  the  causes,  is  insufficient.  A 
count  stated  the  death  to  have  been  caused  by  omitting  to  give 
'  the  deceased  proper  food,  and  also  by  beating  ;  it  was  held  that 
the  prisoner,  being  a  married  woman,  was  not  legally  responsible 
for  omitting  to  provide  food,  and  consequently  that  this  count, 
which  charged  the  death  jointly  by  starving  and  beating,  veas 
not  supported.' 

§  818.  Unkrunvn  instrument.  —  If  the  instrument  by  which 
the  homicide  was  ^committed  be  not  known,  it  is  enough  for  the 
indictment  to  aver  such  fact ;  and  under  the  circumstances  the 
want  of  specification  will  be  excused  on  the  same  principles  as 
allow  the  non-setting  out  of  a  stolen  or  forged  paper,  when  such 
paper  is  lost  or  in  the  prisoner's  possession.^  Thus,  where  the 
fourth  count  of  the  indictment  averred  that  the  defendant,  ^*  in 
and  upon  the  said  Gr.  P.,  feloniously,  wilfully,  and  of  his  malice 
aforethought  did  make  an  assault,  and  him,  the  said  G.  P.,  in 
some  way  or  manner^  and  by  eome  means,  instruments^  and  weap^ 
ons  to  the  Jurors  unknown^  did  then  and  there  feloniously,  wil- 
fully, and  of  malice  aforethought  deprive  of  life;  so  that  he, 
the  said  G.  P.,  then  and  there  died,"  this  was  sustained  by  the 
supreme  court  of  Massachusetts.  ^^  The  rules  of  law,*'  said  Chief 
Justice  Shaw,  when  charging  the  jury,  **  require  the  grand  jury 
to  state  their  charge  with  as  much  certainty  as  the  circumstances 
of  the  case  will  permit ;  and  if  the  circumstances  will  not  per- 

^  Com.  V.  Macloon,  101  Masik.  1.  *  Wh.  C  L.  {  811,  1064;  Sute  v, 

<  Com.  V.  Fox,  7  Gray,  5S5;  State  Williams,  7  Jones  N.  C.  446;  People 

V.  Mores,  2  Ala.  275.     See  however  o.  Cronln,  84  Cal.  191  -^aff.  in  People 

B.  9.  Stockdale,  2  Lew.  220;  and  see  v.  Martin,  47  Cal.  96;  State  v.  Wood, 

supra,  S  12,  860.  58  N.  H.  484. 

•  R.  9.  Sanders,  7  C.  &  P.  277. 
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mit  of  a  fuller  aud  more  precise  statement  of  the  mode  in  wliiid 
the  death  is  occasioned,  this  count  conforms  to  liie  roles  of  the 
kw."  1 

§  819.  Incantitient  eounti.  —  In  one  count  of  an  indictment 
for  murder,  the  death  was  stated  to  be  by  a  blow  of  a  stick,  and, 
in  another,  by  the  throwing  of  a  stone.  The  jury  foimd  the 
prisoners  guilty  of  manslaughter  generally,  on  both  connta,  and 
the  judges  held  the  conviction  right,  and  that  judgment  could 
be  given  upon  it ;  and  it  was  said,  that  these  are  not  inconflistait 
statements  of  the  modes  of  death,  but  that,  if  they  had  been  80« 
no  judgment  could  have  been  given  on  the  verdict.'  In  this 
country,  the  practice  is  to  take  a  verdict  of  guilty  if  eitlier 
count  is  sustained  by  the  evidence,  no  matter  how  inconsis- 
tently the  instrument  may  be  stated  in  other  counts.'  The 
proper  course,  no  doubt,  is  to  take  the  verdict  on  the  count  sus- 
tained by  the  evidence.  Tet,  even  after  a  general  verdict  of 
guilty,  the  counts  containing  the  misdescription  may  be  removed 
by  nolle  prosequi^  and  judgment  entered  on  the  good  count. 

X.    "OF  THE  VALUE  0F.»' 

§  820*  The  all^ation  of  value  is  now  immaterial,  and  need 
not  be  proved.^  In  England,  where  deodands  are  still  recog- 
nized, it  may  be  necessary  to  introduce  it ;  though  as  this  pro- 
vision does  not  exist  in  thb  country  the  reason  &ils.^ 

XL  "WHICH  HE,  THE  SAH)  A.  B.,  IS  HIS  RIGHT  HAin>  THEM  AND 
THERE  HAD  AND  HELD,"  AND  HEREIN  OF  JOINDER  OF  DEFEND- 
ANTS. 

§  821.  Though  the  hand  in  which  the  instrument  was  held  is 
set  out  in  the  old  forms,  it  is  clearly  not  necessary  to  prove  the 
all^ation.* 

§  822.  D^endofnt  acting  through  confederate.  —  If  several  be 
charged  as  principahi,  one  as  principal  perpetrator,   and  the 

1  Bemis's  Webster's  case,  4 78;  Com.  infra,  f  857,   906;  People  v.  DaTis, 

V.  Webster,  5  Cash.  585.     An  indict-  56  N.  Y.  95.    And  as  to  varying  tbe 

ment    for  involuntary  manslaughter  agency  of  defendant,  R.  v.  O'firiea, 

must  specify  means.    Willey  v.  State,  ut  stipra;  People  v,  Valencia,  48  Cal 

46  Ind.  868.  552;  infra,  |  857. 

*  B.  V.  O'Brien,  3   C.  &  K.  115;        «  1  East  P.  C.  s.  108,  p.  341. 

1  Jfen.  C.  C.  9.  *  Hale's  Pleas  of  the  Crown,  by 

*  Lanergan  v.  People,  89  N.  Y.  89;    Messrs.  Stokes  &  IngersoU,  i.  424, 
State  V.  Baker,  68  N.  C.  276.    See       *  Arch.  C.  P.  10th  ed.  407. 
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Others  as  present,  aiding  and  abetting,  it  is  not  material  which 
of  ihem  be  charged  as  principal  in  the  first  degree,  as  having 
given  the  mortal  blow,  for  the  mortal  injury  done  by  any  one 
of  those  present  is,  in  legal  consideration,  the  injury  of  each 
and  every  one  of  ihem.^ 

§  828.  Defendant  acting  through  irresponMle  agenf,  —  In  such 
case  the  act  can  be  laid  as  done  by  the  defendant  himself.^ 

XIL    '*HIM,  THE  SAID  E.  F.,  IN  AND  UPON  THE  RIGHT  BBEAST  OF  THE 

SAID  E.  F." 

§  824.  The  ^^  him  "  which  is  here  inserted  is  not  usually  in- 
troduced ;  and  counts  have  been  sustained  without  it,  where  the 
express  exception  was  taken.' 

Where  the  indictment  charged  the  death  by  cutting  the  throat, 
and  a  surgeon  proved  that  the  jugular  vein  was  divided,  but  not 
the  carotid  artery,  and  that  what  he  called  the  throat  was  not 
cut,  the  wound  not  having  extended  so  far  round  the  neck ;  it 
was  held  that  this  was  sufficient,  for  the  term  throat  meant  not 
that  part  of  the  throat  which  was  scientifically  called  the  throat, 
but  tiiat  which  was  commonly  called  the  throat.^ 

It  has  been  held  that  a  count  in  an  indictment  for  murder, 
charging  that  the  prisoner  did  strike  the  deceased  on  the  left 
temple,  giving  him  a  mortal  wound  on  the  right  temple,  ftc,  is 
inconsistent  and  void.^  The  count  must  state  the  part  of  the 
body  to  which  the  violence  was  applied ;  but  the  proof  need  not 
correspond  with  such  statement.®  It  is  not  necessary  to  aver  the 
part  of  the  breast  struck.^ 

XUL    "THEN  AND  THESE  FELONIOUSLT,  WILFULLY,  AND  OF  HIS  HAL- 
ICE  AFOBETHOUGHT." 

§  825.  The  time  need  not  be  formally  repeated :  ^^  then  and 
there "  carries  the  averment  back  to  the  original  date.®  Even 
if  the  **then  and  there"  be  omitted,  it  would  seem  that  the 
court  will  still  give  judgment  on  the  indictment  if  the  gram- 
matical construction  be  such  as  to  apply  the  time  at  the  outset 

>  Foster,  551;  1   East  P.  C.  850;  *  Com.  v.  White,  6  Binn.  188. 

State  9.  Fley,  S  Brev.  888;  Sute  v.  «  R.  v.  Edwards,  6  C.  &  P.  401^ 

Mairs,  1  Coze,  458 ;  Com.  o.  Chap-  *  Dins  v.  SUte,  7  Blackf .  20. 

man,  11  Cash.  (Mass.)  432;  State  v.  *  Ibid. 

Jeokins,  14  Bich.  (S.   C.)  L.  215;  '  Thompson  v.  SUte,  26  Tex.  528 ; 

B.  V.  O'Brien,  1  Den.  C.  C.  9;  2  Car.  infra,  §  884. 

k  Kir.  115;  supra,  §  841;  infra,  f  880.  •  Wh.  C.  L.  7th  ed.  {  272. 

*  See  snpra,  f  814.  666 
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to  the  subsequent  all^rations.^  But  where  two  distinct  penodi 
have  been  BTerred,  the  statement  ^^then  and  there"  is  not 
enough ;  one  particular  time  should  be  ayerred.' 

It  has  been  said  that,-  in  an  indictment  chai^ging  ^  tfast  L 
feloniously  and  of  his  malice  aforethought  assaulted  B.,  vai 
with  a  sword,  &c.,  then  and  there  strati  him,"  &c.,  the  fiist 
allegation  of  feloniously  and  of  his  malice  aforethongfat,  applied 
to  the  assault,  runs  also  to  the  stroke  to  which  it  is  essential' 
though  the  point  has  elsewhere  been  determined  otherwise.^ 

A  charge  that  A.,  on  such  a  day,  at,  &c.,  made  an  assault  apoo 
B.,  and  him  with  a  knife  feloniously  struck,  killed,  and  mnrdeiei 
was  held  not  to  import  sufficiently  that  the  stroke  was  at  the  saine 
time  and  place  as  the  assault,  for  want  of  the  words  ^^  tiien  anl 
there ;"  and  for  this  and  other  exceptions  an  outlawry  on  this 
charge  was  reversed/ 

An  indictment  against  two  which  charges  an  injury  done  by  one 
of  them  on  one  day,  and  another  injury  done  by  the  other  on  an- 
other day,  and  that  the  death  arose  from  both,  is  bad,  when  tfaeie 
is  no  averment  that  the  one  was  present  when  the  act  was  done 
by  the  other.  An  inquisition  stated  that  Devett,  on  the  27tb  ol 
May,  struck  the  deceased  on  the  head  with  a  poker,  and  gave 
her  one  mortal  bruise  and  contusion,  and  that  Fox,  on  the  2Sd 
of  June,  kicked  the  deceased  with  her  foot,  and  gave  her  thereby 
one  mortal  bruise  and  contusion,  of  which  said  mortal  bruise  and 
contusion  so  given  by  Devett,  as  well  as  of  the  mortal  bruise  and 
contusion  so  given  by  Fox,  she  languished,  and  afterwards  of  the 
said  mortal  bruises  and  contusions  died :  it  was  held  that  this  in- 
quisition could  not  be  sustained.* 

XIV.   "DID  STRIKE  AND  THRUST,  GlVmO  TO  THE  SAm  B.  F.  THEK  AKD 

THERE,  WITH  THE  KNIFE  AFORESAID." 

§  826.  Importance  of  word  "  strike.*^  —  Wherever  deatb  i« 
caused  by  a  blow,  it  is  essential  to  the  indictment  that  it 
should  allege  that  the  defendant  struck  the  deceased  ;7  and  tbiB 
must  also  be  proved ;  though  in  Virginia  it  has  been  ruled  thai 

1  State  V.  Cherry,  8  Murpb.  7;  Com.  «  1  East  P.  C.  e.  5,  t.  US,  p.  i^\ 
V,  Bugbee,  4  Gray,  206.  S  Hawk.  P.  C.  c.  3S,  s.  90;  3  lost. 

*  Storrs  V.  State,  3  Miss.  45;  Wh.     318. 

C.  L.  7th  ed.  §  272.  •  B.  o.  Deyett,  8  C.  &  P.  639. 

*  State  V.  Owen,  1  Marph.  462.  ^  See  6  Co.  122  a;  2  Hale,  I8i;  ' 

*  Resp.  r.  Honeyman,  2  Dallas,  288.    Hawk.  c.  23,  s.  82. 
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OHAF.  ZXn.]  AVEBMEMT  OF  8TB0KE,  [§  828. 

^wbere  the  inatnunent  was  a  dagger,  ^*  stab,  stick,  and  thrust " 
Tvould  be  held  equiyalent  to  strike;  and  such  is  no  doubt  the 
general  rule.^  It  is  not  necessary,  howeyer,  as  has  been  seen,  to 
prove  l^at  he  struck  him  with  the  particular  instrument  men- 
tioned  in  the  indictment;  and  therefore,  although  the  indictment 
allege  that  the  defendant  did  strike  and  thrust,  proof  of  a  strik- 
ing which  produced  contused  wounds  only  would  maintain  the 
indictment.^ 

An  indictment  charging  ^*  that  A.  B.  with  a  certain  stick,  &c., 
in  and  upon  the  head  and  face  of  C.  D.,  then  and  there  did 
Btiike  and  beat,  giving  to  the  said  C.  D.  then  and  there,  with 
the  stick  aforesaid,  in  and  upon  the  head  and  face  of  the  said  C. 
D.,  several  mortal  wounds,  of  which  said  several  mortal  wounds 
the  said  C.  D.  instantly  died,*'  is  good ;  for  there  is  in  the  first 
clause  a  direct  allegation  of  a  stroke,  and  the  participle  giving, 
and  the  words  then  and  there,  connect  the  allegation  with  the 
mortal  wound  in  the  second  clause.^ 

§  827.  Where  the  indictment  charged  that  the  prisoners  with 
certain  gtanei  of  no  value,  which  they  in  their  right  hands  then 
and  there  had  and  held,  in  and  upon  the  back  part  of  the  head 
of  him,  the  said  W.  W.,  then  and  there  feloniously,  &c.,  and  of 
their  malice  aforethought,  did  cast  and  throWy  and  that  they  with 
the  stones  aforesaid,  so  as  aforesaid  cast  and  thrown,  the  said 
W.  W.,  in  and  upon  the  back  part  of  the  head  of  him  the  said 
W.  W.,  feloniously,  &c.,  did  strike,  &c.,  an  objection  was  taken 
that  the  mode  of  causing  the  death  was  not  properly  stated. 
But  the  judges,  upon  a  case  reserved,  were  unanimously  of  opin- 
ion that  the  cause  of  the  death  w&s  sufficiently  stated ;  it  being 
clear  that  l^e  9tone$  were  what  were  cast  and  thrown  at  the  de- 
ceased ;  and  the  word  with  might  be  rejected,  or  the  words  ca9t 
and  throw  might  be  considered  to  be  used  as  neuter  verbs.^ 

§  828.  An  indictment  charging  "  that  the  defendant,  with  a 
certain  stone  which  he  held  in  his  right  hand,  in  and  upon  the 
right  side  of  the  head  of  the  deceased,  feloniously,  A;c.,  did  cast 
and  throw,  and  that  the  def^idant  with  the  stone  aforesaid,  so  as 
aforesaid  cast  and  thrown,  the  deceased  in  and  upon  the  right 
side  of  the  head  feloniously  did  strike,"  A;c.,  was  held  to  contain 

1  Gibton  V.  Com.  2  Ya.  Gases,  111.        •  State  v.  Owen,  1  Mnrph.  452. 
*  Arch.  C.  F.  ICth  ed.  486.    See        «  B.  o.  Dale,  1  B.  &  M.  C.  C.  6. 
lupra,  §  811.  See  White  «.  Com.  6  Bin.  179. 
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a  sufficient  all^ation  that  the  defendant  threw  the  stone  a: 
Btmck  the  deceased  with  it.^ 

§  829.  ^*  Shoot  off  and  dUcharge  '*  1%  n^Scient  in  gmiiAf 
wounds? 

§  830.  Striking  hy  confederate,  —  If  A.  be  indicted  as  hanc 
given  the  mortal  stroke,  and  B.  and  C.  as  present  aiding  as: 
assisting,  and  upon  the  evidence  it  appear  that  B.  gave  tk 
stroke,  and  A.  and  C.  were  aiding  and  assisting,  or  it  be  bk 
proved  which  gave  the  stroke,  the  charge,  as  has  been  ahnesih 
fully  seen,  is  proved,  for  in  law  it  is  the  stroke  of  alL'  So  if  i 
prisoner  be  indicted  for  strangling  the  deceased  with  Iter  on 
hands,  and  upon  the  evidence  it  turns  out  that  the  deceased  vs 
strangled  by  some  one  else  in  the  .presence  of  the  priaoner,  wk 
was  privy  to  it,  and  so  near  as  to  be  able  to  assist,  that  is  sif- 
ficient.^ 

§  831.  As  has  been  seen,^  what  A.  does  through  an  irrei^wB- 
sible  agent  may  be  averred  to  be  done  by  A.  himself. 

§  832.  ^^  Strike  "  not  neeessary  when  poiwn  or  other  modes  of 
deaths  not  involving  woundsj  are  used.  — ^Where  the  nature  of 
the  injury  does  not  admit  of  the  averment  of  a  stroke^  it  if 
enough  if  the  artificial  cases  themselves  are  correctly  eaiimer- 
ated.     Thus,  where  the  indictment  allied  in  several  counts  that 
the  prisoner  administered  noxious  and  deleterious  substances  to 
the  deceased,  and  that  he  died  of  the  sickness  occasioned  theie- 
by ;  and  the  evidence  was  that  the  prisoner  had  administered  to 
the  deceased,  while  ill  of  small-pox,  large  quantities  of  Morrison^s 
pills,  and  his  death  was  thereby  accelerated :  it  was  objected  that 
the  indictment  was  not  su]pported  by  the  evidence,  which  proved 
nothing  more  than  that  the  deceased  died  of  a  natural  disorder, 
accelerated  by  improper  treatment ;  that  the  charge  in  die  indict- 
ment was  a  different  one,  namely,  that  the  party  died  solely  of  a 
mortal  sickness  caused  by  the  medicine  and  improper  treatment; 
that  the  indictment  was  framed  as  though  the  smaU-poz  had 
nothing  to  do  with  the  cause  of  death ;  and  yet  that  there  was  do 
evidence  whatever  to  show  that  the  party  would  have  died  but 
for  that  distemper :  it  was  answered  that  it  was  not  necessary  to 

1  Com.  V.  White,  6  Bin.  18S.     So  *  Supra,  §  819;  1  Boss,  on  Cr.  510; 

also  Turns  v.  Com.  6  Mete.  (Masf.)  1  Hale,  46S. 

22&.  «  B.  0.  Culkin,  5  G.  &  P.  in. 

>  Sute  9.  Freeman,  1  Spears,  57.  *  Supra,  §  814» 
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illege  more  tfaan  the  act  with  which  the  prisoner  was  charged ; 
bliat  it  was  not  the  practice  to  allege  the  state  of  body  in  which 
the  deceased  might  be,  however  much  that  state  of  body  might 
assist  to  render  the  act  of  the  prisoner  fatal ;  and  the  indictment 
veas  held  good,  as  all  the  witnesses  agreed  that  the  death  was  ac- 
celerated by  the  pills,^ 

§  883.  In  a  case  where  the  death  proceeded  from  suffocation, 
tlie  judges  held,  that  when  the  primary  cause  of  the  suffocation 
tvas  the  farcing  the  moss  into  the  throat  of  the  child,  it  was  not 
necessary  to  state  in  the  indictment  the  intermediate  process,  yiz. 
tlie  swelling  up  of  the  passage  of  the  throat,  which  occasioned 
the  suffocation,  such  swelling  having  arisen  by  forcing  the  moss 
into  the  throat.^ 

XY.  «*IN  AND  UPON  THE  SAID  LEFTSIDE  OF  THE  HEART  OF  HIM  THE 

SAID  E.  F." 

§  884.  The  indictment  must  show  in  what  part  of  the  body 
the  wound  was  inflicted,  but  if  the  wound  be  stated  to  be  on  the 
right  side,  and  be  proven  to  be  on  the  left,  the  variance  is  not 
£atal.> 

^*  Upon  the  body,*'  is  a  sufficient  averment  of  location.^ 

XYI.  "ONE  MORTAL  WOUND  OF  THE  BREADTH  OF  THREE  INCHES,  AND 

OF  THE  DEPTH  OF  ONE  INCH." 

§885.  Term  ^^mortaV^  essential.  —  The  wound  must  be  al- 
leged to  have  been  mortal.^ 

§  886.  What  a  **  wound ''  is.  —  A  wound,  in  criminal  issues, 
has  been  defined  to  be  an  injury  to*  the  person,  by  which  the  skin 
is  broken.®  Under  the  English  statute  making  *^  wounding'*  in- 
dictable, it  was  said  by  Coleridge,  J.,  that  the  whole  skin  must 
be  broken  J  But  it  is  sufficient  if  internal  injury  be  given  by  the 
concussion,  though  the  outer  skin  be  not  broken.® 

^  R.  V.  Webb,  2  Lewin,  196 ;  5.  C.  «  B.  v.  Lad,  1  Leach,  96;  State  v. 

1  M.  &  Sob.  405.     See  nipra,  §  S15.  Conley,  39  Me.  9S. 

>  B.  0.  Tye,  Russ.  &  By.  845.  *  Moriarty  v.  Brooks,  6   C.  &  P. 

•  %  Hale,  1S6;  Archb.  C.  P.  S84;  684  — by    Lyndhnnt,  C.  B.;   B.  v. 

Pias  P.  Stote,  7  Blackf .  20 ;  supra,  §  Beckett,  1 M.  &  Bob.  526  —  Parke,  J. 

82^.  ^  B.  v.  McLouj^lin,  8  C.  &  P.  6S5. 

«  Sanchez  v.  People,  8  E.  P.  Smith,  *  B.  o.  Smith,  8  C.  &  P.  17S ;  B. 

147;  Whelchell  v.  State,  23  Ind.  89.  o.  Waltham,  3  Cox  C.  C.  442;  State 

See  People  v.  Davis,  56  N.  Y.  95;  v.  Leonard,  22  Mo.  (1  Jones)  449. 

supra,  §  824.  See  Wh.  C.  L.  7th  ed.  |  3469. 
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§  837.  SxactnesB  no  longer  neeeBMry  in  deMcriptian  of 
—  It  was  formerly  held  to  be  necessary  to  insert  a  full  descnp- 
tion  of  the  woond.^  The  present  role,  however,  is  to  xeqnire  v 
such  particolarity.^ 

§  838.  Where  the  death  was  occasioned  by  a  bruise,  a  deaoi^ 
tion  of  its  dimensions,  &c.,  is  clearly  not  necessary.' 

§  839.  Where  an  indictment  stated  the  length  and  breadth  al 
a  wound,  but  not  the  depth,  and  it  was  objected  that  as  Aen 
was  only  one  wound,  the  depth  ought  to  be  stated ;  it  was  he^ 
that  it  was  not  necessary,  for  if  common  sense  did  not  require  h 
where  there  were  several  wounds,  common  sense  did  not  requiit 
it  where  there  was  only  one.^  So  where  an  indictment  merdj 
alleged  the  giving  of  ^*  one  mortal  bruise,''  and  it  was  mged  this 
the  dimensions  of  the  bruise  ought  to  have  been  deecribed,  Mr.  J. 
Parke  said :  *^  1  am  disposed  to  go  furtiier  than  the  jadges  in 
Mosley's  case,  and  to  say  that  it  is  not  necessary  to  describe  the 
bruise  at  all,  such  rule  being,  in  my  judgment,  most  oonsisteDt 
with  common  sense."  ^ 

Eveti  as  to  an  incised  wound,  the  dimensions  need  no  lox^er 
be  set  forth.® 

1  2  Hale,  185, 186;  2  Hawk.  P.  C.c.  been  of  an  incised  wound.    Where 

28,  8.  80,  81 ;  Trem.  Ent  10;  Stanndf.  the  blow  was  with  a  blunt  instrament, 

78  b,  79  a;  4  Co.  40,  41 ;  5  Co.  120,  which  broke  through  the   akin*  tht 

121  b,  122;  Cro.  Jac.  95;  Stark.  Cr.  wound  would  be  properlj  described  as 

L.  875,  880.  a  bruise  or  an  incised  wound.     Under 

>  B.  V.  Mosley,  1  M.  C.  C.  97.  the  St.  9  Geo.  4,  c.  81,  againat  injuries 

*  State  V.  Owen,  1  Murph.  452.  Sea  with  intent  to  murder,-  maim,  &c,  the 
State  V,  Moses,  2  Dev:  452,  contra.  «  proof  of  a  '  wounding '  was  required 

'  ^  B.  V.  Tomlinson,  6  C.  &  P.  879.  to  be  of  an  indsion  through  the  skin. 

*  Turner's  case,  1  Lewin,  177.  Rose.  Crim.  £y.  (6th  ed.)  890.    A 

*  Lazier  v.  Com.  10  Grat.  708;  particular  description  of  the  wound 
Stone  V.  People,  2  Scam.  826 ;  Com.  cannot  be  necessaxy  to  enable  the  de- 
V.  Chapman,  11  Cush.  (Mass.)  422;  fendant  to  know  for  what  injury  he  is 
Dillon  V.  State,  9  Ind.  408 ;  State  v.  called  upon  to  answer.  If  required 
Conley,  39  Maine  (4  Heath),  78  ;  for  this  purpose  it  would  be  Talneleas, 
Turner's  case,  1  Le win,  177.  In  Com.  because  the  allegation  need  not  be 
V.  Woodward,  102  Mass.  159,  Wells,  J.,  accurate  in  correspondence  with  ths 
speaking  of  the  old  rule,  said :  **  We  proofl  The  statement  of  the  genenl 
f  ul  to  discover  any  sound  principle  on  nature  and  locality  of  the  wound,  and 
which  the  rule  can  stand,  to  justify  the  instrument  by  which  it  was  in- 
its  perpetuation.  We  do  not  suppose  flicted,  are  all  that  can  be  required  for 
that,  in  the  case  of  Commonwealth  v.  this  purpose."  See  State  o.  Mosei, 
Chapman,  ihe  indictment  would  hare  2  Dever.  452,  contra^  afterwards  cor- 
failed  for  a  yarianco,  if  the  proof  had  rected  by  statute.    So  in  Indiana  no 
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§  840.  An  indictment  for  manslaughter,  which  avers  that  the 
death  ensued  from  ^*  one  mortal  wound  "  given  on  the  left  side 
of  the  head  of  the  deceased  by  a  stroke  with  a  whipatock,  is 
sufficient  without  a  more  specific  description  of  the  wound.^ 

§  841.  In  all  these  cases  it  should  be  remembered  that,  even 
^^hen  it  is  considered  necessary  to  state  the  manner  and  place  of 
the  hurt,  and  its  nature,  in  order  that  the  indictment  might  be 
good  as  to  its  formality ;  yet,  if  it  appeared  upon  the  evidence 
that  the  party  died  of  another  kind  of  wound,  in  another  place, 
the  indictment  is  nevertheless  maintainable^^ 

§  842.  An  indictment  which  states  the  death  to  have  been 
caused  by  means  of  ravishing  an  infant,  but  omits  to  aver  that 
St  mortal  wound  or  bruise  was  given,  is  defective.' 

§  843.  When  two  vxmnds  are  averred  either  may  he  proved*  — 
Where  an  indictment  for  murder  charged  the  defendant  with 
having  shot  the  deceased  in  the  head,  breast,  and  side,  giving 
to  him  one  mortal  wound,  of  which  mortal  wound  he  then  and 
there  instantly  died,  it  was  held,  that  if  either  of  the  wounds 
described  proved  mortal,  the  indictment  would  thereby  be  sus- 
tained ;  ^  and  this  results  from  the  principle  that  proof  of  either 
mortal  wound  is  sufficient.  Thus,  on  the  trial  of  an  indictment 
for  murder,  charging  the  killing  to  have  been  effected  by  shoot- 
ing the  deceased  in  the  head,  it  being  proved  that  there  were  two 
bullet  wounds,  one  in  the  head  and  the  other  in  the  body,  either 
of  which  would  produce  death,  the  refusal  of  the  court  to  charge, 
that  **  if  the  proof  fails  to  cdiow  which  wound  it  was  that  actually 
killed,  the  case  is  not  made  out  according  to  the  indictment,"  is 
not  error.* 

XVII.    "  OF  WHICH  SATO  MORTAL  WOUND  THE  SAID  K.  F.,  FROM,  Etc., 
TO,  Era,  AT,  Etc.,  DID  LAMQUISH,  AND  LANQUISHINQLY,DID  LIVE." 

§  844.  This  averment  is  a  mere  matter  of  surplusage,  and  may 
be  entirely  stricken  out.* 

description  is  necessuy  by  statute.        *  R.  v.  Lad,  1  Leach,  8S  ;  5.  C.  1 

Jones  V.  State,  85  Ind.  182.  C.  &  Mars.  846. 

1  Com:  V.  Woodward,  lOS  Mass.        «  Hambj  v.  State,  86  Texas,  528. 
159.  •  Beal  tr.  People,  8  Hand  (4  2  N.  T.), 

>  2  Hale,  185, 186 ;  2  Hawk.  P.  C.  270. 
c.  28,  i.  81 ;  Dias  p.  State,  7  Blackf.        •  Penn.  v.  Zell,  Addison,  171,  175; 

20.  State  V.  Conlejr,  89  Me.  78. 
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XYin.    "ON  WHICH  SAID,  Eva,  AT,  Era,  OF  THK   WOUHD  AIOBEUB 

Dm  DIE." 

§  845.  Death  muH  appear  to  have  been  within  a  year  aii 
day  of  the  wounds  —  Thus  an  indictment,  npon  whidi  it  <kie 
not  appear  that  the  death  happened  within  a  year  and  a  di; 
after  the  wound  was  giv^i,  is  fatally  defective ;  because,  vixs 
the  death  does  not  ensue  witiiin  a  year  and  a  <]ay  after  tk 
wound  is  inflicted,  the  law  presumes  that  it  proceeded  from  eoor 
other  cause.^  The  date  of  the  death,  therefore,  as  well  as  tbi 
of  the  stroke,  must  distinctly  appear.'  Yarianoe  as  to  either, 
however,  with  the  qualification  just  announced^  is  not  fstil-' 
The  averment  that  the  defendant  **  killed "  the  deceased  oo » 
certain  day,  implies  that  the  latter  died  on  such  day,*  vii  i 
is  enough  to  say  that  the  deceased  **  then  and  there  died.*'* 

The  general  effect  of  the  averment  **  then  and  there  '^  is  ooi- 
sidered  in  another  work*^ 

§  846.  Place  tmut  be  averred. — The  indictment  at  comiM 
law  should  also  aver  that  the  deceased  died  in  the  county  in 
which  the  indictment  is  found.® 

Where  the  stroke  was  at  one  time  or  place,  and  the  death  at 
another,  if  the  day  be  specially  alleged,  it  should  be  that  <m 
which  the  party  died,  and  not  that  on  whidi  he  was  stricken; 
for  until  he  died  it  was  no  niurder.* 

§  847.  Connection  between  injury  and  death  muMt  be  aterrd 
—  An  indictment  which  diarges  that  the  prisoner  did  administei 
the  poison  to  the  deceased,  who  took  and  swallowed  it,  by  meaof 
of  which  taking  and  swallowing  the  deceased  became  moitaUj 
sick,  and  *^of  the  said  mortal  sidcness  died,''  is  good,  withoot 
also  stating  that  the  deceased  died  of  the  poisoning.**  1^  ^ 
enough  to  allege  that  the  deceased  died  of  the  wound,    i^  ^ 

1  8^  sapra,  {  16.  C.  L.  17S  ;  8  Ibid.  783;  Stite  v.  0^ 

>  State  V.  Orrell,  1  Dev.  189;  Peo-  roll,  lDeT.189;  Com.9.LintoBttVfc 

pie  V.  Aro,  6  CaL  207 ;  People  r.  Csees,  205.    See  thit  point  dueaaf^ 

KeWey,  6  Cal.  210.  rapra,  {  798 ;  and  tee  Wh.  Cr- 1^  '^ 

•  Stote  V.  Conlej,  89  Me.  7S.  ed.  f  699,  710,  1052 ;  People  v.  CoXi  * 
«  Wh.  Cr.  L.  7tli  ed.  §  261,  599;  Cal.  88;  Riggi  «.  State,  26  1^^ 

State  p.  Haney,  67  N.  Car.  467.  51. 
«  State  p.  Byan,  18  Minn.  871.  *  1  East  P.  C.  e.  5,  t.  117^  p.  347- 

•  State  p.  Hanej,  67  N.  Car.  467.  >»  R.  p.  Sandyi,  1  Car.  &  lfai»^> 
Y  Wh.  Cr.  L.  7th  ed.  272.  2  Mo.  C.  C.  227.    See  rapn,  {  ^^^ 

•  2  Hawk.  b.  2,  c.  25,  t.  86;  I  Ch.  SI  7. 
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cLot  necesBary  to  aver  that  he  died  of  the  stroke.^  Where  an 
LXidictment  charged  a  prisoner  with  haying  inflicted  upon  the 
leceased  a  mortal  wound,  of  which  mortal  wound  he  did  lan- 
guish, and  languishing  did  live,  ^^  on  which  said  20th  day  of 
June,  in  the  year  aforesaid,  the  said  Richard  OXeary,  in  the 
county  aforesaid,  died,"  it  was  held,  that  it  sujBSciently  charged 
that  the  deceased  then  died  of  the  mortal  wound  inflicted  by  the 
prisoner.^ 

§  848.  Mode  of  averring  time^ — A  coroner's  inquisition  merely 
alleging  that  the  deceased  of  the  said  mortal  shock,  ^*  at  the  par- 
ish aforesaid,  in  the  county  aforesaid,  instanUy  died,*'  is  bad.^ 

An  indictment  stated  that  the  mortal  wound  was  inflicted  on 
the  7th  November,  1845,  and  that  the  deceased  languished  on 
until  the  8th  Noyember  in  the  year  aforesaid,  and  then  said : 
**'On  which  8th  day  of  May,  in  the  year  aforesaid,  the  deceased 
died."  To  this  indictment  the  prisoner  pleaded  not  guilty.  It 
was  held,  that  the  insertion  of  May  for  November  was  a  mis- 
take, apparent  on  the  face  of  the  indictment,  and  would  not  ex- 
clude proof  of  the  death  subsequent  to  the  7th  November,  or  be 
cause  for  arresting  the  judgment.^ 

An  indictment  against  two  defendants,  which  states  the  death 
to  be  the  result  of  two  different  injuries  inflicted  by  each  of  the 
defendants  separately,  on  different  days,  is  bad.* 

XIX.  "AND  so  THE  JURORS  AFORESAID,  Etc,  DO  SAT,  THAT  THE  SAID 
A.  B.,  HIM  THE  SAID  E.  F.,  IN  MANNER  Ain)  FORM  AFORESAID, 
FELONIOUSLY,  WILFULLY,  AND  OF  HIS  OWN  MAUCE  AFORE- 
THOUGHT  DID  KILL  AND  MURDER." 

§  849.  The  concluding  averment  **  and  so  the  jurors  do  say," 
does  not  require  either  time  or  place  to  be  alleged  in  it.^ 

§  850.  McUice  aforethought,  —  In  an  indictment  for  murder,  it 
is  indispensable  that  the  killing  and  murder  should  be  charged  to 
be  done  ^^  with  malice  aforethought."  ®  In  Arkansas,  however, 
it  seems  to  have  been  thought  that  the  words  *^  and  wickedly  did 

1  State  V.  Conley,  39  Me.  7S  ;  R.  v.  ^  B.  v.  Nicholas,  7  G.  &  P.  688. 

Sandys,  ut  supra.  *  Com.  t;.  Gibson,  2  Ya.  C.  70;  Com. 

*  Lute  V.  Com.  29  Penn.  St  441.  v.  Chapman,  11  Cuah.  422 ;  R.  v.  Nich- 
<  See  Com.  17.  Ailstock,  8  Grat.  650.  olson,  1  East  P.  C  846;  Maile  v. 
^  R.  V,  Brownlow,  11  A.  &  E.  119.  Com.  9  Leigh,  66.    See  as  to  other 

*  Com.  V.  Ailstock,  8  Grat.  650.  cases,  and  the  rule  in  Iowa  and  Wis- 

*  R.  V.  Devitt,  8  C.  &  P.  689.  consin,  snpra,  §  807. 
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kill  and  murder,  against,'*  &c.,  are  soffident,  witboat  die  woA 
**  of  his  malice  aforeihoaght."  ^  « 

§  851.  i)ecea$ecrs  name  muit  he  repeated.  *^-  Omitting  ^ 
name  of  the  deceased  in  such  conclusion,  is  fataL' 

§  852.  Averment  as  to  principal  and  aeeeeeartf,  —  Where  ss 
inquisition,  after  correctly  -charging  the  principal  in  Hie  first  it- 
gree,  allied  that  the  two  other  prisoners,  at  the  time  of  th 
felony  aforesaid  ^^  (to  wit)  on  the  day  and  year  aforesaid,  at  tihe 
parish  aforesaid,  in  the  county  aforesaid,  were  felomously  jfoeaL 
then  and  there  abetting,  aiding,  and  assisting  the  said  N^'^  b^ 
it  was  objected  that  the  word  **  feloniously  "  only  applied  to 
•  ^*  present,"  and  not  to  ^^  abetting,  aiding,  and  assistiiig;'*  and 
it  was  held  that  the  inquisition  was  bad  on  this  ground.' 

XX.    "CONTRABT  TO  THE  FORM,  Exou*' 

858.  The  law  on  this  topic  belongs  to  the  general  subject  A 
criminal  pleading,  and  need  not  be  here  recapitulated.* 

XXI.    DISTIKCnVE  FEATUBES  OF  MAK8IAUGHTEB. 

§  854.  Where  the  bill  of  indictment  is:  found  by  ilie  gensA 
jury  a  true  bill  for  manslaughter,  and  ignoramue  as  to  mordef. 
it  is  stated  to  have  been  the  English  course  to  strike  out,  in  tlie 
presence  of  the  grand  jury,  the  words  ^*  maliciously ''  and  ^  ^ 
malice  aforethought,*'  and  ^*  murder,"  and  to  leave  only  so  mn^ 
as  makes  the  bill  to  be  one  for  manslaughter ;  ^  and  this  appesis 
to  be  the  practice  at  the  present  time  upon  some  of  the  cinmits; 
but  the  usual  course  in  this  country  is,  unless  the  emeigency  of 
the  case  prevents  it,  to  present  a  new  bill  to  the  grand  joiy^ 
manslaughter.    And  in  England  a  learned  judge  went  so  &r  >> 
to  say  that  this  should  be  done  where  the  grand  jury  haTO  te- 
turned  manslaughter  upon  a  bill  for  murder,  saying  he  thought 
it  the  better  course  to  prefer  a  new  bUl,  although  the  usual  coarse 
on  the  circuit  had  been  to  alter  the  bill  for  minder,  on  the  find' 
ing  of  the  grand  jury.® 

§  855.  Though  the  same  indictment  may  chai^  one  wid^ 

1  Andenon  o;  State,  5  Pike,  445.  •  R.  v.  Nicholss,  7  C.  &  P.  ftSS.  See 

*  Dias  V.  State,  7  Blackf.  20 ;  R  v.    supra,  %  880;  infra,  %  857. 

Phelps,  1  Buss,  on  Cr.  564  ;  1  C.  &        «  See  Wh.  C.  L.  7th  ed.  §  410. 

Mars.  180.  •  2  Hale,  162. 

*  1  Turner's  ease,  1  Lew.  171. 
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> 

murder  and  another  with  manslaughter,  yet  if  it  charged  both 
Tidth  murder,  the  grand  jury  cannot  find  it  a  true  bill  against 
one,  and  manslaughter  as  to  the  other ;  but  a  finding  against  one 
for  murder  will  be  good,  and  there  ought  to  be  a  new  bill  against 
the  other  for  manslaughter.^ 

§  856.  The  indictment  for  manslaughter  differs  from  the  in- 
dictment for' the  higher  crime  of  murder,  in  the  omission  of  any 
statement  as  to  malice,  and  of  the  conclusion  that  the  party  ac- 
cused did  kill  and  ^^  murder ; "  and  we  haye  seen  that  a  bill  of 
indictment  for  murder  may  be  converted  into  one  for  manslaugh- 
ter, by  striking  out  such  statement  and  conclusion.^ 

If  a  person  be  indicted  as  accessary  after  the  fact  to  a  murder, 
he  may  be  convicted  as  accessary  after  the  fact  to  manslaughter, 
if  the  offence  of  the  principal  turns  out  to  be  manslaughter.^ 
Either  assisting  the  party  to  conceal  the  death,  or  in  any  way 
enabling  him  to  evade«the  pursuit  of  justice,  will  render  a  party, 
who  knows  the  offence  to  have  been  committed,  an  accessary 
after  the  f act.^ 

Under  the  Indiana  practice,  an  indictment  for  involuntary  man- 
slaughter must  specify  the  metmsof  killing.^ 

XXn.   JOINDEa  OF  COUNTa 

§  857.  This  topic,  being  common  to  indictments  generally,  is 
discussed  at  large  in  another  work.*  It  is  sufficient  here  to  re- 
peat that  counts  varying  the  statements  of  the  mode  of  death 
are  constantly  sustained ;  ^  and  that  in  an  indictment  for  murder 
charging  in  one  count  A.  as  principal  and  B.  as  accessary  be- 
fore the  fact,  and  in  another  count  6.  as  principal  and  A.  as  ac- 
cessary before  the  fact,  charges  but  one  offence,  such  counts  are 
not  repugnant.^ 

1  1  East  P.  C.  p.  847.  •  Wh.  C.  L.  7th  ed.  §  414,  SI  76. 

<  1  Bass.  C.  &  M.  5S4.  v  Supra,  §  816. 

•  B.  V.  Greenacre,  8  C.  &  P.  86.  •  Whart.  C^L.  7th  ed.  §  480;  Peo- 

«  Ibid.  pie  V.  Valencia,  48  Cal.  652. 


«  WiUey  V.  State,  46  Ind.  868 
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PLEAS. 


L  ACQITTETAL   OB  CfOHTICTIOR    OV 

BUkUOHTSB    AB    A    BAB    TO    IHDICT- 
MBBT  FOB  MUBDBB,  §  861. 
II.  OXCB  IB  JBOPABDT,  §  868. 

Constitutional  proTision,  §  864. 
Where  the  sepuBtion  of  the  jniy,  ex- 
cept from  necesBity,  ib  a  bar,  §  866. 

PennsylTania,  §  866. 

Tirginia,  f  869. 

North  Carolioa,  f  870. 

TenneBsee,  §  871. 

Alabama,  f  872. 

CaUfomia,  f  878. 
Where  the  separation  of  the  jury,  when 

it  takes  place  in  the  exercise  of  a 

sound  discretion,  is  no  bar,  f  874. 

Federal  courts,  §  876. 

Massachusetts,  §  876. 

New  York,  f  877. 

Maryland,  §  878. 

Mississippi,  §  879. 

Dlinois,  §  880. 

Ohio,  §  881. 


Tf^ifipna,  §  882. 

Iowa,  §  883. 

Texas,  §  888. 

Kentucky,  §  884. 

Georgia,  f  886. 

Nebraska,  §  885. 

IGssoiiri,  §  886. 
In  either  Yiew,  a^pieed  tfast  Chov  is  no 

jeopardy  on  a  defectxTe  indictBieBt, 

§887. 
Generally  illneaB  or  death  of  juror  is 

soffici^t   ground  for  diacfaaige,  § 

888. 
Mistake  of  law  by  judge,  (  889. 
Sickness  of  prisoner,  $  890. 
Statutory  close  of  court,  $  891. 
Sickness  or  death  of  judge,  §  892. 
Sickness  or  incapacity  of  witneai,  § 

898. 
Until  jury  are  *' charged  "   jeopardy 

does  not  begin,  §  894. 
Consent  of   prisoner  to  diadiaigei  I 

895. 


§  860.  The  general  law  as  to  pleas  it  is  not  necessary  h^»  to 
state.  Two  points,  however,  which  are  spedal  to  homidde  trials, 
require  distinctive  notice. 

I.  ACQUITTAL  OR  CONTICTION   OF  MANSLAUGHTER  AS  A  BAB  TO  IN- 
DICTMENT FOR  MUBDEB. 

§  861.  A  man  who  had  been  convicted  of  manslaughter,  and 
has  had  his  clergy  allowed,  might  in  the  old  English  law  have 
pleaded  autrefo%9  convict  to  an  indictment,  charging  the  same 
death  upon  him  as  »  murder.^  And  it  is  clear  that  autr^oi9  eonr 
inct  of  manslaughter,  and  clergy  thereupon  allowed,  was  a  good 
bar  in  an  appeal  of  murder.  And  aiUrefois  acquit  or  autrefaii 
attaint^  upon  an  indictment  for  murder,  has  been  held  a  good 
plea  to  an  indictment  charging  the  same  death  as  petit  treason.' 


1  1  Rasa,  on  Cr.  565. 
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CHAP.  ZXm.]  ONCE  IN  JEOPARDY.  [§  864. 

§  B62.  In  this  country  there  has  been  some  fluctuation  of  opin- 
ion ;  and  it  has  been  sometimes  thought  that  a  defendant  who  was 
convicted  of  manslaughter  might  subsequently,  on  a  new  trial 
being  given  on  his  application,  be  put  on  his  trial  for  murder. 
But  the  true  view  is  that  a  conviction  of  manslaughter  on  an  in- 
dictment for  murder  is  an  acquittal  of  murder ;  and  that  the  de- 
fendant cannot  afterwards  be  put  on  his  trial  for  such  murder.^ 

On  the  same  reasoning  a  conviction  of  murder  in  the  second 
d^ree  is  an  acquittal  of  murder  in  the  first  degree.^ 

n.    ONCE  IN  JSOPABDT. 

§  863.  This  may  be  regarded  as  a  plea  peculiar  to  capital 
cases,  as  in  them  only^  so  far  as  concerns  the  points  in  which  this 
plea  differs  from  autrefoig  acquit,  can  it  be  interposed.  '  Remand- 
ing the  plea  of  avJtrefoi%  aequit,  therefore,  to  discussion  in  another 
treatise,  a  few  observations  will  now  be  made  on  the  plea  of  once 
in  jeopardy. 

§  864.  Oonstitvtianal  provision.  —  By  the  Constitution  of  the 

1  Inf^^  §  898 ;  Slaughter  v.  State,  maj  become  forfeit  to  the  law.   If  you 

6  Humph.  410 ;   Hurt  p.   State,   25  choose  to  run  this  risk,  and  again  to 

Miss.  378 ;  People  r.  Gilmore,  4  Cal.  put  your  lives  in  jeopardy,  it  must  be 

876;  Brennan  t;.  People,  15  III  511;  by  your  own  act  and  choice,  being 

Jordan  v.  State,  22  6a.  545 ;  Bell  t.  neither  compelled  nor  advised  thereto 

State,  48  Ala.  685 ;  State  v.  Smith,  58  by  the  court;  and  when  your  solemn 

Mo.  139;  State  v.  Ross,  29  Mo.  82.  election  shall  have  been  put  on  record, 

See  Com.  v,  Horty,  109  Mass.  848;  the  court  will  hold  you  forever  after 

State  17.  Lessing,  16  Minn.  75 ;  Clem  estopped  to  allege  that  your  constitu- 

V.    State,   42   Ind.   420;   People   v.  tional  rights  have  not  been  awarded 

Knapp,  26  Mich.  216 ;  State  v.  Mar-  to  you.''    U.  S.  v.  Harding,  1  Wall, 

tin,  80  Wise.  216 ;  Wh.  C.  L.  7th  ed.  J.  127. 

§  560,  563, 1119.  This,  however,  has  To  the  same  effect  is  State  v,  Mc- 
not  been  the  unbroken  practice.  Of  Cord,  8  Kans.  232,  where  the  defend- 
this  a  striking  illustration  is  given  ant  was  convicted  of  manslaughter  on 
in  the  address  of  Mr.  Justice  Grier,  an  information  for  murder,  and  ob- 
of  the  supreme  court  of  the  United  tained  a  new  trial.  The  statute  pro- 
States,  to  a  party  of  prisoners  who  vided  that  *'  the  granting  of  a  new 
applied  for  a  new  trial  after  having  trial  places  the  parties  in  the  same 
been  convicted  of  manslaughter  in  the  position  as  if  no  trial  had  been  had." 
circuit  court  of  the  United  States,  in  It  was  held,  that  the  defendant  had 
Philadelphia,  in  1848 :  ^  But  let  me  waived  the  constitutional  safeguard 
now  solemnly  warn  you  to  consider  against  being  twice  put  in  jeopardy, 
well  the  choice  you  diall  make.  An-  and  on  the  second  trial  could  be  con- 
other  jury,  instead  of  acquitting  yon  victed  of  murder, 
altogether,  may  find  you  guilty  of  the  '  State  v.  Smith,  53  Mo.  139,  and 
whole  indictment,  and  thus  your  lives  cases  cited  above.     See  infra,  §  898. 
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United  States  it  is  provided  :  **  Nor  shall  any  person  be 

for  the  same  offence  to  be  twice  put  in  jeopardy  of  life  and  limb;  ^ 

and  a  similar  restriction  exists  in  the  constitations  of  most  of  the 

states. 

In  several  of  our  American  jurisdictions  this  provision  is  re- 
garded as  simply  affirming  the  common  law  doctrine  that  a  oon- 
viction  or  acquittal,  on  a  valid  indictment,  is  a  bar  to  a  second 
indictment  for  the  same  offence.  In  other  jurisdictions,  however, 
the  constitutional  provision  has  been  held  to  extend  beyond  ilie 
common  law  sanction ;  and  to  require  that  where  a  jury  in  a 
capital  case  has  been  discharged  without  consent  before  verdict, 
after  having  been  sworn  and  charged  with  the  offence,  the  defend- 
ant, under  certain  limitations,  may  bar  a  second  prosecution  by  a 
special  plea  setting  forth  the  fact  that  his  life  has  already  been 
put  in  jeopardy  for  the  same  offence.'  Keeping  this  distinction 
in  view,  the  case  may  be  divided  in  two  general  classes :  First. 
Where  the  separation  of  the  jury  in  a  capital  case,  except  from 
necessity,  is  held  a  bar  to  all  subsequent  proceedings.  Secondly. 
Where  it  is  held  that  the  discharge  of  the  jury  is  a  matter  of 
sound  discretion  for  the  court,  and  that  when,  in  the  exerciBe  of  a 
sound  discretion,  this  diischarge  takes  place,  it  presents  no  imped- 
iment to  a  second  trial.^ 

§  865.  Where  the  separation  of  a  jury ^  except  from  neceznty^  u 
a  bar.  —  The  first  view  has  been  taken  by  the  courts  of  Penn- 
sylvania, Virginia,  North  Carolina,  Calif  omia,  Tennessee,  and,  to 
a  qualified  degree,  of  Alabama. 

§  866.  Pennsylvania.  —  In  1822,  the  question  was  brought  be- 
fore the  supreme  court  of  Pennsylvania  (a  state  whose  constitu- 
tion contains  a  provision  precisely  the  same  as  that  in  the  Con- 
stitution of  the  United  States),  in  a  case  where  the  defendant 
pleaded  specially,  that  the  jury  had  been  discharged  on  a  former 
trial  because  they  were  unabl^  to  agree.  The  court  held,  that 
the  discjbarge  of  the  jury,  because  they  could  not  agree,  was  un- 
lawful, and  was  not  a  case  of  necessity  within  the  meaning  of  the 
rule  on  the  subject.     Chief  Justice  Tilghman  said,  where  a  party 

^  Const  U.  S.  Amend,  art.  5.  Deyerenz,  491 ;  Ned  v.  State,  7  Par- 

>  William's  case,  2  Grat.  567;  Com.  ter,  1S7. 

V.  Cook,  6  S.  &  R.  677 ;  Com.  v,  *  For  a  disoossion  of  the  general 

Clue,   8  Rawle,  498;  State  v.  Gar-  question  how  far  a  jury  maj  be  al- 

rigues,  1  Hayw.  241 ;  Spier's  case,  1  lowed  to  separate,  see  Wfaart.  Cr.  L. 

7thed.  §3111,  &e. 
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is  tried  and  acquitted  on  a  bad  indictment,  he  may  be  tried 
again,  becande  his  life  was  not  in  jeopardy.  The  court  could  not 
haye  given  judgment  against  him,  if  he  had  been  convicted. 
But  where  the  indictment  is  good,  and  the  jury  are  charged  with 
the  prisoner,  his  life  is  undoubtedly  in  jeopardy  during  their  de- 
liberation. I  grant  that  in  case  of  necessity  they  (the  jury)  may 
be  discharged ;  but  if  there  be  anything  short  of  absolute  neces- 
sity, how  can  the  court,  without  violating  the  constitution,  take 
£r6m  the  prisoner  his  right  to  have  the  jury  kept  together  until 
they  have  agreed,  so  that  he  may  not  be  put  in  jeopardy  a  second 
time?"i 

In  1881,  in  a  case  where  the  defendant  interposed  a  similar 
plea,  the  doctrine  was  pushed  by  the  same  court  still  further.  It 
was  argued  by  Gibson,  C.  J.,  with  his  usual  vigor,  that  ^^  no  dis- 
cretionary power  whatever  exists  with  the  court  in  such  a  case  to 
discharge."  ^ 

§  867.  In  a  later  case  (April,  1851),  however,  where  the  jury 
were  allowed  to  separate  by  consent,  after  being  sworn,  but  6e- 
foTt  the  case  was  opened,  the  court,  while  reversing  the  judg- 
ment, remanded  the  prisoner  for  another  trial.'  ^*  The  law  is 
undoubtedly  settled,"  said  Gibson,  C.  J.,  ^^  that  a  prisoner's  con- 
sent to  the  discharge  of  a  previous  jury  is  an  answer  to  a  plea  of 
a  former  acquittaL" 

§  868.  It  has  since  been  held  that  the  plea  of  ^^  once  in  jeop- 
ardy for  the  same  offence  "  will  not  avail  where  the  jury  were 
discharged  on  account  of  disagreement,  in  a  charge  of  burglary.^ 

§  869.  Virginia* —  In  Virginia,  mere  inability  to  agree  is  not 
such  a  necessity  as  will  justify  the  court  in  discharging  a  jury, 
and  in  such  case  the  defendant  cannot  be  again  put  in  jeopardy  ;  ^ 
though  where,  after  nine  days'  confinement,  one  of  the  jurors  suf- 
fered materially  in  health,  it  was  held  that  the  jury  were  properly 
discharged,  and  the  second  trial  was  regular.^ 

§  870.  North  Carolina.  —  The  same  question  came  before  the 
supreme  court  of  North  Carolina,  in  a  very  early  case,^  and  again 
at  a  much  later  period,'  where  it  was  allied  that  the  jury  in  a 

1  Com.  V.  Cook,  6  Serg.  k  Rawle,  ^  McCreaiy  v.  Com.  29  Penn.  State 
677;  bat  see  Com.  v,  McFadden,  11    R.  328. 

is,  12 ;  Wh.  C.  L.  7th  ed.  §  590,        •  Williams  o.  Com.  2  Grattan,  568. 


816a,  8288, 8808.  •  Com.  v.  Fells,  9  Leigh,  618. 

*  Com.  V,  Clae,  8  Rawle,  498.  ^  State  t;.  Garrigues,  1  Ha^w.  241. 

*  Peiffer  v.  Com.  8  Harris,  468.  *  Spier's  case,  1  Dever.  491. 
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capital  case  had  been  diflchaiged  without  legal  neoeasity,  iuiTiof 
giyen  no  rerdict.  The  court  held  that  the  prisoner  ooold  not  be 
again  tried*  On  the  last  occasion  the  cases  in  the  aopreme  ooortB 
of  Massachusetts,  New  York,  and  Pennsj^lvania  were  cited ;  and 
the  court  adopted  that  of  the  supreme  court  of  Pennajrl^ania,  a^ 
affirmed  the  exposition  of  the  clause  given  by  that  oonri,  that  x» 
man  shall  be  twice  put  in  jeopardy,  d^c,  for  the  same  offence. 
In  a  still  later  case  in  the  same  state,  it  was  held  that  a  jury, 
charged  in  a  capital  case,  cannot  be  discharged  b^ore .  retoming 
the  verdict  at  the  discretion  of  the  court;  they  cannot  be  dis- 
charged without  the  prisoner's  consent,  but  for  evident,  urgent 
overruling  necessity,  arising  from  some  matter  occurring  dnrii^ 
the  trial  which  was  beyond  human  foresight  and  control ;  and« 
generally  speaking,  such  necessity  must  be  set  fordi  in  the 
record.^ 

§  871.  Tennessee,  —  In  Tennessee,  on  the  first  examination  of 
the  subject,  it  appears  to  have  been  held,  Peck,  J.,  dissenting, 
that  it  was  discretionary  in  the  court  even  in  capital  cases  to  dis- 
charge the  jury ;  ^  but  that  opinion  was  subsequently  reviewed  in 
a  case  of  great  deliberation.  In  the  latter  case,*  the  jury  were 
empanelled  on  Thursday  afternoon,  at  two  o'clock ;  they  came  in 
once  or  twice  during  the  same  evening,  and  declared  that  they 
could  not  agree  ;  they  were,  however,  kept  together  all  night  by 
•  the  court,  and  at  nine  o'clock  the  next  morning,  upon  tlieir  de- 
claring they  could  not  agree,  the  court  dischaiged  them.  The 
term  was  not  concluded  until  the  next  day  (Saturday).  It  was 
held,  that  this  was  not  such  a  case  of  necessity  as  authorized  the 
court  to  discharge  them.  It  was  out  of  the  power  of  the  court,  it 
was  said,  to  discharge  them  without  consent,  except  in  ease  of 
sickness^  insanity^  or  exhaustion  among  themselves. 

§  872.  Alabama.  —  In  Alabama,  after  a  careful  review  of  the 
subject,  the  following  points  were  made :  Ist.  That  courts  have 
not,  in  capital  cases,  a  discretionary  authority  to  dischai^  a  jurj 
after  evidence  given  ;  2d.  That  a  jury  is,  ipso  facto j  dischaiged  by 
the  determination  of  the  authority  of  the  court  to  which  it  is  at- 
tached ;  8d.  That  a  court  does  possess  the  poWer  to  dischaige  in 

^  State  V.  Ephraim,  2  Der.  &  Bat.        >  State  v.  WaterhouBe,  1  Mart.  & 
162.     See  also  State  v.  Prince,  68  N.    Yerger,  278. 

C.  A28 ;  State  v.  Alman,  54  N.  C.        *  Mahala  v.  State,  10  Yeiger,  532. 
364.  See  State  v,  Rankin,  4  Cold.  (Teim.) 
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any  case  of  pressing  necessity,  and  should  exercise  it  whenever 
BQch  a  case  is  made  to  appear ;  4th.  That  sadden  illness  of  a  pris- 
oner or  a  juror,  so  that  the  trial  cannot  proceed,  are  ascertained 
cases  of  necessity,  and  that  many  others  exist  which  can  only  be 
defined  when  particular  cases  arise ;  5th.  That  a  court  does  not 
possess  the  power,  in  a  capital  case,  to  discharge  a  jury  because 
it  cannot  or  will  not  agree ;  ^  6th.  That  therefore  the  unwarrant- 
able discharge  of  a  jury,  after  the  eyidence  is  closed  in  a  capital 
case,  is  equivalent  to  an  acquittal.^  In  the  same  state,  where,  after 
a  trial  is  commenced,  the  judge  withdraws,  and  the  trial  is  com- 
pleted by  another  judge,  and  the  judgment  is  reversed  for  that 
cause,  the  prisoner  cannot  be  said  to  have  been  in  jeopardy,  and 
he  may  be  tried  again ;  and  this  although  the  judgment  of  rever- 
sal does  not  award  a  venire  de  novo.^ 

§  873.  California.  —  In  California  it  is  held  that  a  discharge, 
without  the  prisoner's  consent,  unless  from  a  legal  necessity,  or 
from  cause  beyond  the  control  of  the  court,  such  as  death,  sick- 
ness, or  insanity  of  some  one  of  the  jury,  of  the  prisoner,  or  of  the 
court,  protects  the  defendant  from  a  re-trial.^ 

§  874.  Where  the  separation  of  the  jury^  when  it  takes  place  in 
the  exercise  of  a  sotmd  discretion,  is  no  bar  to  a  second  trial,  — 
This  is  substantially  the  view  of  the  supreme  court  of  the  United 
States,  of  Washington,  J.,  Story,  J.,  and  McLean,  J.,  sitting  in 
their  several  circuits ;  and  of  the  courts  of  Massachusetts,  New 
York,  Iowa,  Maryland,  Ohio,  Indiana,  Greorgia,  Nebraska,  Mis- 
souri, Illinois,  Kentucky,  Texas,  and  Mississippi. 

§  875.  Federal  courts.  —  In  the  supreme  court  of  the  United 
States,  the  subject  was  brought  up  in  1824,  upon  a  certificate  of 
division  in  the  opinions  of  the  judges  of  the  circuit  court  for  the 
Southern  District  of  New  York.  The  jury  were  discharged  in 
'the  court  below  on  account  of  mere  disagreement.  '^  The  ques- 
tion arises,"  was  the  language  of  the  court,  ^^  whether  the  dis- 
charge of  the  jury  by  the  court  from  giving  any  verdict  upon  the 
indictment,  with  which  they  were  charged,  without  the  consent 
of  the  prisoner,  is  a  bar  to  any  future  trial  for  the  same  offence. 
If  it  be,  then  he  is  entitled  to  be  discharged  from  custody ;  if  not, 
then  he  ought  to  be  held  in  imprisonment  until  such  trial  can  be 

^  Ned  V.  State,  7  Porter,  188.  *  State  o.  Abnun,  4  Ala.  272. 

•  Ibid.  187.     See  Wb.  C.  L.  7tb        «  People  v.  Webb,  88  Cal.  467. 
ed.  f  3168,  8805. 
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had.  We  are  of  opinion,  ihat  the  facts  constitate  no  l^al  bar  to 
a  fnture  trial.  The  prisoner  has  not  been  conyicted  or  acquitted, 
and  may  again  be  put  upon  his  defence.  We  think,  that  in  all 
cases  of  this  nature,  the  law  has  invested  courts  of  justice  with 
the  authority  to  discharge  a  jury  from  giving  any  verdict,  wfa^i- 
ever,  in  their  opinion,  taking  all  the  circumstances  into  considerar 
tion,  there  is  a  manifest  necessity  for  the  act,  or  the  ends  of 
public  justice  would  otherwise  be  defeated.  They  are  to  exer- 
cise a  sound  discretion  on  the  subject ;  and  it  is  impossible  to 
define  all  the  circumstances  which  would  render  it  proper  to  in- 
terfere. To  be  sure,  the  power  ought  to  be  used  with  the  great- 
est caution,  under  urgent  circumstances,  and  for  very  plain  and 
obvious  causes ;  and,  in  capital  cases  especially,  courts  should  be 
extremely  careful  how  they  interfere  with  any  of  the  chances  of 
life,  in  favor  of  the  prisoner.  But  after  all,  they  have  the  right 
to  order  the  discharge ;  and  the  security  which  the  public  have 
for  the  faithful,  sound,  and  conscientious  exercise  of  this  discre- 
tion, rests,  in  this  as  in  other  cases,  upon  the  responsibility  of  the 
judges,  under  their  oaths  of  o£Eice.  We  are  aware  that  there  is 
some  diversity  of  opinion  and  practice  on  this  subject  in  the 
American  courts  ;  but,  after  weighing  the  question  with  due  de- 
liberation, we  are  of  opinion  that  such  a  discharge  constitutes  no 
bar  to  further  proceedings,  and  gives  no  right  of  exemption  to  Uie 
prisoner  from  being  again  put  on  trial."  ^ 

The  same  view  is  defended  by  Judge  Washington,'  by  Judge 
Story,  ^  and  by  Judge  McLean.^ 

It  has  been  held  in  the  United  States  circuit  court  for  New 
York,  that  a  man  is  not  put  in  jeopardy  by  the  empanelling  and 
swearing  of  a  jury  by  inadvertence,  when  it  was  dismissed  befoie 
he  is  arraigned.^ 

§  876.  Maasachtuetti.  —  In  Massachusetts,  the  practice,  from 
an  early  period,  was  to  discharge  juries  at  the  discretion  of  the 
court,  in  cases  both  capital  and  otherwise.®  But  in  1823  a  case 
came  up  where  a  jury,  in  a  capital  case,  having  been  out  eighteen 
hours,  were  dischai^ed  on  account  of  inability  to  agree.      The 

^  U.  S.  V.  Perez,  9  Wheaton,  579.  *  U.  S.  v.  Shoemaker,  2  McLean, 

a  U.  S.  V.  Haskell,  4  Wash.  C.  C.  114. 

409.  *  U.  S.  V.  Biley,  5  BUtch.  C.  C.  204. 

*  U.  S.  V,  Gibert,  2  Sumner,  19;  U.  *  Com.  v.  Bowden,  9  Mass.  494. 

S.  V.  Coolidge,  2  Gall.  864.  See  Com.  v.  Sholes,  13  Allen,  654. 
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defendant  was  tried  again,  and  convicted  of  manslanghter,  and 
the  point  was  argued  on  arrest  of  judgment.  Parker,  C.  J.,  in 
delivering  the  opinion  of  the  court,  after  maintaining  that  there 
was  no  jeopardy  till  yerdict,  held  that  the  discharge  did  not  pre- 
clude a  second  trial.^ 

§  877.  New^  York*  —  In  New  York,  the  point  arose  and  was 
elaborately  argued  on  an  indictment  for  manslaughter,  where  the 
jury,  after  the  whole  cause  was  heard,  being  unable  to  agree, 
were  discharged  by  the  court  without  the  consent  of  the  prisoner. 
The  question  was  whether,  under  these  circumstances,  the  defend- 
ant could  again  be  put  on  his  trial.  On  the  part  of  the  defend- 
ant it  was  contended  that  he  could  not,  among  other  reasons,  be- 
cause the  Constitution  of  the  United  States  had  declared,  ^'  nor 
shall  any  person  be  subject  for  the  same  offence  to  be  twice  put 
in  jeopardy  of  life  or  limb ; "  and  that  putting  the  party  upon 
trial  was  putting  him  in  jeopardy  of  life  and  limb.  The  argu- 
ment on  the  other  side  was,  that  this  clause  did  not  apply  to 
state  courts ;  and,  if  it  did,  it  was  inapplicable  to  the  cause,  for 
if  the  cause  was  sent  to  another  jury,  the  defendant  would  not 
be  twice  in  jeopardy,  nor  twice  tried,  for  there  never  had  been  a 
trial  in  which  the  merits  had  been  decided  on.  The  court  in- 
clined to  the  opinion  that  the  clause  was  operative  upon  the 
state  courts ;  but,  at  all  events,  that  it  was  a  sound  and  funda- 
mental principle  of  .the  common  law ;  that  the  true  meaning  of 
the  clause  was  that  no  man  shall  be  twice  tried  for  the  same 
offence ;  that  the  true  test  by  which  to  decide  the  point  whether 
tried  or  not,  is  by  the  plea  of  atUrefois  acquit  or  atUrefoU  coi/ir 
vict;  and,  finally,  that  a  *^  defendant  is  not  once  put  in  jeopardy 
until  the  verdict  is  rendered  for  or  against  him,  and  if  for  or 
against  him,  he  can  never  be  drawn  in  question  again  for  the 
same  offence."  *  And  the  court  accordingly  held,  that  the  dis- 
chaige  of  the  jury  before  giving  a  verdict  was  no  bar  to  another 
trial  of  the  defendant.^ 

In  1862,  however,  in  the  court  of  errors,  it  was  held,  that 
when  the  defendant  had  been  once  put  in  jeopardy,  and  con- 
victed, and  the  judgment  reversed, /or  an  error  in  the  sentence^ 
the  other  proceedings  being  regular,  he  could  not  afterwards  be 

1  Com.  V,  PaTchase,  2  Pick.  521.         187.  See  also  People  v,  Olcott,  2  John. 
*  People  9.  Goodwin,  18  John.  R.    Cas.  801. 
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tried.^  And  in  1863,  in  tlie  same  oonrt,  the  same  rule  was  s^ 
plied  to  a  case  of  murder,  and  in  aid  of  the  role  the  constitt- 
tional  provision  was  expressly  inyoked.'  But  as  a  general  nk 
under  2  Rev.  Stat.  1586,  §  24,  a  discharge  of  the  jury  witboss 
rendering  a  verdict  is  no  bar  to  a  second  trial.' 

Where  the  jury,  after  the  cause  was  committed  to  them,  sfid 
before  they  had  rendered  or  agreed  upon  a  verdict,  had  eepu- 
ated  without  having  been  legaHy  discharged,  it  ^wbb  held  a 
1871  that,  as  any  verdict  in  the  case,  to  be  afterwai:ds  rendered 
by  that  jury,  would  doubtless  have  been  invalid  and  set  aside, 
there  was  a  necessity  for  the  exercise  of  the  power  of  the  court, 
in  its  discretion,  and  in  furtherance  of  justice,  to  dischaxge  ths 
jury.  And  that,  such  power  having  been  exercised  by  a  com- 
petent court,  the  discharge  constituted  no  bar  to  a  neipr  trial  of 
the  prisoner.^ 

§  878.  Maryland.— In  Maryland,  in  1862,  the  view  of  die 
supreme  court  of  the  United  States  was  expressly  adopted.^ 

§  879.  Mi89is9ippu  —  In  Mississippi,  after  a  cursory  review  of 
the  authorities,  the  same  result  was  reached.^  In  1860,  it  was 
held,  that  though  a  discharge,  because  the  jury  were  *^  unable  to 
agree  on  a  verdict,"  worked  an  acquittal,  yet  it  is  otherwise  when 
the  term  of  the  court  is  about  to  expire,  and  there  is  no  possi- 
bility of  agreement.^ 

§  880.  Illinois.  —  In  Illinois,  the  sapie  view  was  taken,  and  in 
this  state  the  rule  laid  down  by  the  federal  courts  must  be  con- 
sidered as  obtaining.^ 

.  §  881.  Ohio.  —  In  Ohio,  in  1863,  it  was  determined  that  when 
the  jury  had  been  long  enough  together  ^*  to  leave  very  little 
doubt  that  their  opinions  must  have  been  inflexibly  formed,"  and 
were  unable  to  agree,  the  court,  at  its  discretion,  could  dischaige*' 
And  now,  by  the  Code  of  Criminal  Procedure,  this  is  established 
by  statute. 


i  Shepherd  v.  People,  11  E.  P. 
Smith,  407. 

>  People  V.  Hartung,  12  E.  P.  Smith, 
167. 

*  Canter  v.  People,  88  How.  Pr.  91 
(1867). 

*  People  V.  Reagle,  6  Barbour,  527 
(1871).  See  also  S.  P.  McKenzie  v. 
State,  26  Ark.  834. 
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*  Hoffman  v.  State,  80  Maiylaoi 
425. 

«  Moore  v.  State,  1  Walker,  134; 
Price  V.  State,  86  Misais.  588. 

V  Josephine  o.  State,  89  Missia 
618 ;  Woods  r.  Sute,  48  Miss.  864. 

*  State  V.  Stone,  2  Scam.  826. 

*  Dobbins  v.  State,  14  Ohio  St  K 
498. 
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§  882.  Indiana.  —  The  same  yiew  is  now  adopted  in  Indiana, 
:J:ioagh  after  some  vacillation  in  the  earlier  cases.^  Bat  it  is 
txeld  that  there  should  be  no  discharge  as  long  as  the  court  thinks 
Bbgreement  possible ;  and  a  discharge  without  good  cause  shown 
on  record  operates  as  an  acquittal.^ 

The  fact  that  the  bailiff,  in  a  murder  case,  took  the  jury  to  a 
public  square  and  left  them  there,  and  then  got  a  can  of  beer 
from  the  defendant's  shop,  the  defendant  being  out  on  bail,  of 
ivrliich  beer  the  jury  drank,  was  held  in  itself  not  sufficient  ground 
for  the  discharge  of  the  jury.' 

A  defendant  not  excepting  to  the  irregular  discharge  of  a 
juror,  after  swearing,  but  before  case  opened,  is  deemed  to  con* 
sent  to  the  discharge,  and  cannot  after  couTiction  except.^ 

§  883.  In  lowaf  and  in  Texa^^^  the  right  of  the  court  to  dis- 
charge at  their  discretion  (provided  reasonable  ground  be  laid)  is 
asserted. 

§  884.  Kentucky.  —  In  Kentucky,  the  question  was  discussed 
in  1824,  in  a  case  not  involving  life  or  limb,  but  which  served 
to  bring  up  incidentaUy  the  interpretation  to  be  given  to  the 
w'ord  *'^  jeopardy,"  as  it  exists  both  in  the  Constitution  of  the 
United  States  and  of  Kentucky .^ 

§  885.  Q-eorgia.  Nebraska.  —  A  discharge,  in  Georgia,  on 
account  of  disability  to  agree,  does  not  work  an  acquittal.^  The 
same  view  is  expressed  in  Nebraska.^ 

§  886.  Missouri.  —  In  Missouri,  the  constitution  provides  that 
**  if,  in  any  criminal  prosecution,  the  jury  be  divided  in  opinion, 
the  court  before  which  the  trial  shall  be  had  may,  in  its  discre- 
tion, discharge  the  jury,  and  commit  or  bail  the  accused  for  trial 
at  the  next  term  of  such  court."  ^ 

The  same  general  position  is  taken  by  Judge  Story,  in  his 
Treatise  on  the  Constitution,^  and  by  Judge  Tucker,  in  his  notes 
to  Blackstone.^ 

§  887.  In  either  view,  it  is  agreed  that  there  is  no  Jeopardy  on 

1  State  V.  Nelson,   26    Ind.    866;        «  Moselej  v.  State,  S3  Texas,  671. 
Shaffer  v,  Stote,  27  Ind.  ISl.  ^  Com.  v.    Olds,    5    Little,    140; 

>  State  V.  Walker,   26  Ind.  846 ;  O'Brian  v.  Com.  6  Bush,.  568. 
Shaffer  o.  Stote,  27  Ind.  181.  •  Lester  «.  State,  38  Ga.  829. 

*  Stote  V.  Lennig,  42  Ind.  541.  *  Card  v.  People,  8  Neb.  857. 

*  Kingen  o.  Stote,  46  Ind.  182.  ^  Const.  Missouri,  art.  11,  s.  10. 

*  Stote  0.  Redman,  17  Iowa,  829;        "  8  Story  on  the  Const  660. 
Stote  p.  Vanghan,  29  Iowa,  2S6.  »  1  Tuck.  Black.  App.  805. 
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d^eetive  indictment.  — Where,  however,  the  indictmeDt  faas  bees 
def  ectiye,  even  in  a  capital  case,  it  is  agreed  on  all  sides  the  it- 
fendant  has  neyer  been  in  jeopardy,  and  oonseqaenilj,  if  jnd^ 
ment  be  arrested,  a  new  indictment  can  be  preferred,  and  a  bct 
trial  instituted,  without  violation  of  the  constitational  limitatiiiL' 
It  is  equally  conceded  that  a  yerdict  of  acquittal  or  conricdcs 
upon  a  good  indictment,  in  cases  affecting  life  or  limb,  will  be  i 
bar  to  a  subsequent  prosecution  for  the  same  offence,  alUiongfa  bc 
judgment  was  ever  entered  upon  such  yerdict,'  Bat  a  jndgmeit 
for  the  prosecution,  on  a  plea  in  abatement  to  a  former  indict- 
ment for  the  same  offence,  is  not  necessarily  a  bar.* 

On  the  same  principle,  a  defendant  is  not  in  jeopardy  who  hv 
had  leave  to  withdraw  a  plea  in  law,  and  to  plead  in  abatement 
which  plea  is  found  for  him ;  and  he  may  be  indicted  a  secocd 
time  in  his  true  name> 

§  888.  O-enerally,  iUness  or  death  of  juror  forms   st^deni 
ground  for  discharge.  — ^It  is  submitted,  in  condunon,  ;that  tibe 
two  classes  of  opinions  which  have  been  the  subject  of  discassion 
may  be  reconciled,  should  it  be  conceded  that  the  *^  dis<nnetioD,'* 
in  exercise  of  which  a  court,  when  mtrusted  with  it,  is  justififid 
in  discharging  a  prisoner,  must  be  a  '*  l^gal  necessity,'*  such  as 
would,  if  spread  on  the  record,  enable  a  court  of  error  to  say  that 
the  discharge  was  correct.    The  cases  are  clear  that  the  torn 
^^  legal  necessity  "  is  not  confined  to  cases  such  as  death,  &c^ 
when  the  discharge  becomes  inevitable.     Thus  it  is  held  on  all 
sides  that  if  a  juryman  die  during  the  trial,  or  be  taken  so  ill  as 
to  be  unable  to  attend  to  the  evidence  or  agree  in  the  verdict, 
the  survivors  must  be  discharged,  and  the  prisoner  tried  afresh ; 
and  even  in  those  states  where  the  law  of  ^^  once  in  jeopardy  **  is 
most  stringent,  *^  serious  illness  '*  is  enough.^    The  escape  of  a 

1  Gerard  v.  People,  3  Scam.  863;  206;   Kohlheimer  v.  State,  59  Miss. 

Com.  V.  Cook,  6  Serg.  &  Rawle,  677;  548.    See  Whart.  Cr.  L.  7tfa  ed.  { 

Com.  V.  Clue,  8  Bawle,  498;  State  v,  3168,  3305. 

Garrigues,  1  Hajw.  241 ;  Com.  v.  Pur-  '  State  v.  Norrell,  2  Yerger,  24 ; 

chase,  2  Pick.  521 ;  State  v.  Woodniff,  State  v.  Spear,  6  Mo.  644.    See  Wk. 

2  Day,  504 ;  State  v.  Ray,  1  Rice,  1 ;  Cr.  L.  7tli  ed.  §  540. 

People  V.  Barrett,  1  Johns.  66 ;  Com.  *  Gardiner  o.  People,  6  Parker  C 

V.  Load,  3  Mete.  328;  Com.  ^.  Keith,  R  155. 

8  Mete.  531 :  People  v.  March,  6  Cal.  ^  Com.  v.  Farrell,  105  Mass.  189. 

643  ;   Pritchett   v.    State,    2    Sneed  See  Com.  v.  Sholes,  13  Allen,  554. 

(Tenn.),  285  ;  People  v.  McNealy,  17  *  Com.  v.  Fells,  9  Leigh,  613 ;  Ma- 

CaL  333;   State  v.  Cheek,  25  Ark.  hak  v.  State,  10  Yerger,  682;  State  ». 
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ONCE  IN  JEOPABDT. 


[§  891. 


juryman ;  ^  sickness  of  the  jadge,^  and  the  closing  of  the  term  of 
the  court,'  have  been*  said  to  haye  the  same  effect.^  A  sick  juror 
may  be  attended  by  another  juror,  or  a  surgeon,  accompanied  by 
a  bailiff,  sworn  to  remain  constantly  with  him.  The  juror  or  sur- 
geon, on  his  return,  may  be  questioned  on  oath,  to  make  true 
answer  to  such  questions  as  the  court  shall  demand  of  him  re- 
specting the  state  of  the  abient  juror.  If  it  appear  that  he  will 
in  all  probability  speedily  recover,  he  may  have  refreshment ;  ^ 
but  if  not,  or  if  he  die,  the  eleven  jurors  must  be  discharged 
from  giving  any  verdict. 

§  ^89.  Mutake  of  law  hy  judge.  —  A  conviction,  set  aside  on 
account  of  erroneous  ruling  by  the  judge,  is  no  bar  to  a  second 
trial.  The  defendant,  by  setting  up  the  position  that  the  ruling 
-was  erroneous,  is  afterwards  estopped  from  disputing  this.  He 
affirms  that  he  never  was  in  legal  jeopardy,  and  that  the  ruling 
of  the  judge  against  him  putting  him  in  jeopardy  was  not  law. 
When  he  has  gained  his  point  he  cannot  afterwards  plead  jeop- 
ardy.' 

§  890.  Siekne$s  of  prisoner*  —  This  has  been  sometimes  held 
a  sufficient  ground,  on  the  prisoner's  request,  to  discharge  a  jury ; 
and  this  consent  may,  it  seems,  be  implied  from  sudden  incapac- 
itating illness.  In  such  case,  the  first  trial  is  no  bar  to  the 
second.^ 

§  891.  Statutory  dose  of  term  of  court.  —  Except  in  North 


Curtis,  5  Humph.  601.  See  Hector  v. 
State,  2  Mo.  166 ;  U.  S.  v.  Haskell,  4 
Wash.  C.  C.  402;  Fletcher  v.  State,  6 
Humph.  249 ;  People  v,  Webb,  88  CaL 
467;  R.  V,  Scalbert,  2  Leach,  620;  B. 
V.  Barrett,  Jebb,  106 ;  R.  o.  Leary,  8 
Crawford  &  Diz,  212.  Wh.  C.  L.  7th 
ed.  §  3168,  8305,  8881. 

2  State  V.  Hall,  4  Halst  256 ;  Stote 
«.  McKee,  1  Bailey,  651 ;  Hanscom's 
case,  2  Hale  P.  C.  295. 

>  Nugent  V.  State,  4  Stew.  &  Port 
72. 

•  State  V.  McLemore,  2  Hill  S.  C. 
680 ;  Sute  v.  Battle,  7  Ala.  259 ;  Ned 


V.  State,  7  Port.  187 ;  Wright  v.  State, 
5  Ind.  290 ;  though  see  Spier's  case,  1 
De7.  491. 
«  Powell  V.  State,  19  Alab.  577. 

*  Com.  V.  Clue,  8  Rawle,  498;  Rulo 
V.  Stote,  19  Ind.  298. 

«  Wh.  C.  L.  7th  ed.  §  751  a,  8248. 

*  R  V.  Stevenson,  2  Leach,  546; 
R  V.  Streek,  2  C.  &  P.  418 ;  R  o. 
Eell,  1  Craw«  &  Dix,  151 ;  People  v. 
Goodwin,  18  Johns.  187;  Stote  v,  Mc- 
Kee,  1  Bailey,  651.  See  also  Speiry 
V.  Com.  9  Leigh,  628.  See  Wh.  C.  L. 
7th  ed.  §  8168,  8805.  ^ 
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§  894.] 


PLEAS: 


[chap.  xxm. 


Carolina^  this  has  been  h^ld  to  justify  a  discharge,  nrhich  is  no 
bar  to  a  second  trial.^ 

§  892.  Sicknew  or  death  of  judge.  —  Sickness  of  the  judge, 
requiring  discharge  of  the  jury,  is  a  ^^ necessity.''*  And  a  far- 
tiori  is  this  the  case  as  to  the  death  of  a  judge  during  a  trial 
before  a  jury.* 

§  893.  Siekneee  or  incapacity  of  witneM.  —  In  Ireland  this  has 
been  held  not  to  constitute  ground  to  discharge  the  jury,  CTen 
though  the  witness  was  essential  to  the  prosecution  ;  and  whm 
a  discharge  was  made  in  such  case,  it  was  held  that  the  prisoner 
could  not  be  tried  again.^  Such  sickness  has  been  held  in  Amer- 
ica ground  for  postponing  a  trial,  but  not,  unless  cormption  be 
shown,  for  discharging  a  juryfi 

Whether  the  court  will  adjourn  a  trial  on  account  of  the  inca- 
pacity of  a  witness  is  discussed  in  another  treatise^ 

§  894.  Until  jury  are  "  charged  "  jeopardy  doee  not  begin,  — 
However  conflicting  the  cases  may  be  as  to  what  legal  necessity 
justifies  a  discharge,  they  unite  in  the  position  that  until  the  jury 
are  <^ charged"  with  the  offence,  the  jeopardy  does  not  begin. 
Until  they  are  sworn  it  is  not  necessary  that  they  should  be  kept 
together  as  ^*  empanelled/'  The  general  court  of  Virginia,  which 
adopts,  as  has  been  seen,  the  extreme  yiew  of  the  **  once  in  jeop- 
ardy "  guarantee,  has  held  that  until  the  oath  was  administered 
the  jury  were  not  in  the  custody  of  the  sheriff,  because  they  were 
not  '^  charged ;  "  ®  and  the  Tennessee  supreme  court,  also  holding 
the  same  yiew,  has  sustained  a  conviction  where  qfter  a  juryman 
was  selected,  but  before  he  was  sworn  he  was  withdrawn  by  the 


^  Spier's  case,  1  Deyereuz,  491 ; 
though  see,  as  oyeiraling  this,  State  v. 
Tillotson,  7  Jones,  114. 

<  R.  V.  Newton,  12  Q.  B.  716 ;  8  Cox 
C.  C.  489;  Stote  v.  McLemore,  2  Hill 
S.  C.  680 ;  SUte  v.  Battle,  7  Alabama, 
269  ;  People  v.  Thompson,  2  Wheeler 
C.  C.  478;  State  v.  Moor,  1  Walker 
(Miss.)  I  184;  Mahala  v.  State,  10 
Yerger,  682;  State  v.  Brooks,  8 
Humphreys,  70;  Himes  v.  State,  8 
Humphreys,  697;  Ned  v.  State,  7 
Porter,  187 ;  Wright  v.  State,  6  Ind. 
290. 
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>  Nugent  V.  State,  4  Stew,  k  Port 
72. 

«  People  V  Webb,  88  Cal.  467 ; 
Bescher  v.  State,  82  HI.  480 ;  Wh.  C. 
L.  7th  ed.  §  8892,  8411. 

•  R.  p.  Kell,  1  Crawford  k  Diz* 
161.  See  R.  V.  Wade,  1  Mood.  C. 
C.  86 ;  R.  V.  Oulaghan,  Jebb's  C 
C.  270. 

•  U.  S.  V.  Codidge,  2  GaDison, 
864;  Com.  v.  Wade,  17  Pick.  897. 
See  Wh.  C.  L.  7th  ed.  §  8168,  8808. 

V  Wh.  C.  L.  7th  ed.  §  8168,  8805. 

•  Epos's  case,  6  Grattan,  676.  Wh. 
C.  L.  7th  ed.  §  8806. 


CHAP,  zxni.] 


ONCE  IN  JKOPABDT. 


[§  896. 


court,  because  found  to  be  a  minor ;  ^  and  in  Illinois  it  was  held 
correct,  in  a  capital  case,  as  has  just  been  observed,  to  strike  off 
a  juryman  after  the  jury  were  sworn,  on  4;he  ground  that  he  was 
an  alien.^  So  also  it  has  been  held  in  Pennsylvania,'  where  the 
court,  after  the  jury  had  been  sworn,  struck  off  a  juryman  on 
the  ground  that  he  was  incompetent  from  irreligion  and  preju- 
dice. A  fortiori^  therefore,  neitiier  a  nolle  prosequi^  when  en- 
tered before  empanelling  a  jury,^  nor  an  ignoring  by  a  grand 
jury,^  nor  a  discharge  on  habeas  corptM^^  has  the  effect  of  reliev- 
ing the  defendant  from  further  prosecution. 

§  895.  Consent  of  prisoner  to  discharge.  —  The  more  general 
opinion  is  that  the  prisoner  may  waive  his  constitutional  privi- 
l^e  by  a  consent  to  the  discharge  of  the  jury,^  or  to  their  sep- 
aration,' by  a  motion  in  arrest  or  vacation  of  judgment,®  or  by 
a  motion  for  a  new  trial.^^  But  that  such  consent  can  be  made 
operative  in  a  capital  case  has  been  denied  in  Pennsylvania,^^ 
Tennessee,^  Louisiana,^  Mississippi,^^  and  California.^' 

Even  in  England,  consent  in  capital  cases  does  not  cure  an 
irregular  discharge.^' 


^  Hines  v.  State,  8  Humph.  597. 

*  Stone  V.  State,  2  Scam.  826. 

*  Com.  V.  McFadden,  11  Harris,  12. 
«  Wh.  C.  L.  7th  ed.  $  544.     See 

Com.  V.  Dunham,  Thach.  C.  C.  518 ; 
Brown  v.  State,  5  Eng.  607;  Com.  v. 
Drew,  8  Cush.  279;  Com.  o.  Thomp- 
son, 8  Litt.  284. 

•Ibid. 

«  Ibid. 

^  See  Stewart  v.  State,  15  Ohio  St 

B.  161 ;  R.  V.  Deane,  6  Cox  C.  C. 
501;  People  v.  Webb,  88  Cal.  467; 
Kingen  v.  State,  46'Ind.  182;  but  see 
State  V.  Tuller,  84  Conn.  280 ;  Wh. 

C.  L.  7th  ed.  §8175. 

8  Dye  V.  Com.  7  Gratt.  662 ;  Wil- 
liams V.  Com.  2  Gratt  567;  Elijah  v. 
State,  1  Humph.  102;  B.  v,  Stokes, 
6  C.  &  P.  151;  Wh.  C.  L.  7th  ed. 
S  8805. 

*  State  V,  Amngton,  8  Murph.  571 ; 
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Com.  V.  Fischblatt,  4  Mete.  854; 
Page  V,  Com.  9  Leigh,  688. 

"  U.  S.  V.  Perez,  9  Wheaton,  579 ; 
Com.  V,  Clue,  8  Rawle,  500 ;  Com.  v. 
Brown,  8  Rawle,  207 ;  Com.  v.  Mur- 
ray, 2  Ashmead,  41 ;  State  v.  Green- 
wood, 1  Hayw.  141 ;  State  v.  Jeffreys, 
8  Murphey,  480;  State  v.  Lipsey,  8 
Dey.  485 ;  State  v.  Sims,  2  Bailey,  29; 
Ball's  case,  8  Leigh,  726.  See  Wh. 
C.  L.  7th  ed.  §  8175,  8805,  &c. 

u  Pieffer  r.  Com.  8  Harris,  469. 
See  Wh.  C.  L.  7th  ed.  §  8808-5. 

u  Wesley  v.  State,  11  Humph.  502; 
Wiley  V.  Stote,  1  Swan,  256. 

^  Stote  V.  Populus,  12  La.  Ann.  710. 

i«  Woods  V.  Stote,  48  Missis.  864. 

^  People  V,  Backus,  5  Cal.  275;  but 
see  Wh.  C.  L.  7th  ed.  §  8809. 

^«  B.  V.  Perkins,  Holt,  408.  See  R. 
V.  Eell,  1  Crawf.  &  Diz,  151 ;  Whart. 
C.  L.§8175. 
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CHAPTER  XXIV, 

VBHDICT. 


Conviction  or  Mqaittal  of  mtnilaiigliter 
quits  of  murder,  $  888. 

Jury  m«7  convict  of  minor  degree,  $  899. 

Verdict  must  specify  degree,  |  900. 

At  common  law  can  be  no  conviction  of  as- 
sault on  indictment  for  murder,  $  901. 


In  exeosable  homicids  Twdict  is  wutt  gtSj, 

$90S. 
Hay  be  accessary  to  mnrder  in  aeeond  d»> 

gree,§908. 
Yarisnce  in  verdict,  §  904. 
General  verdict,  |  905. 
Yeidiot  on  inconsistent  eoimtiy  §  90S. 


§  898.  Oonvietion  or  acquittal  of  manslaughter  acquits  of  rnicr- 
der.  —  Where  the  jury  convicts  of  manslaughter  (or  of  mnrder 
in  the  second  degree),  the  verdict,  in  order  to  be  technically  cor- 
rect, should  be,  ^*  not  guilty  of  murder,  but  guilty  of  manalaugfa- 
ter  (or  of  murder  in  the  second  d^ree)."  In  Maryland  this 
exactness  is  held  to  be  essential.^  But  in  most  jurisdictions  soch 
nicety  is  not  required.^  And  where  the  indictment  includes  mur- 
der, and  is  in  itself  valid,  either  a  conviction  or  acquittal  of  man- 
slaughter, as  has  just  been  seen,^  is  an  acquittal  of  murder.  The 
same  effect  attends  a  conviction  or  acquittal  of  mnrder  in  the 
second  degree,  on  an  indictment  for  murder  at  common  law.^ 
.  §  899.  Jury  may  convict  of  minor  degree.  —  On  an  indictment 
for  murder  the  jury  may  find  a  verdict  of  manslaughter'  or  of 
murder  in  the  second  d^ree,^  but  not,  in  the  Pennsylvania  prac- 
tice, of  the  misdemeanor  of  involuntary  manslaughter.^  So  also 
on  an  indictment  for  murder  in  the  second  degree  there  can  be 
a  conviction  of  manslaughter.  Different  defendants  may  be  con- 
victed of  different  degrees.^ 

1  State  V.  Flannigan,  6  Md.  166;  Kevins   v.    People,    61    Baitu   S07; 

Weighurst  v.  State,  7  Md.  445.  Keefe  v.  People,  49  N.  Y.  848;  7 

•  See  Wh.  C.  L.  7th  ed.  §  561,  562,  AbboU  Pr.  Ca.   N.  S.  76 ;  State  r. 
8183,  8696.  Huber,  8  Kans.  447. 

•  See  supra,  §  861.  «  Com.  v.  Gable,  7  a  ft  B.  42$; 
«  Ibid.    Wh.  C.  L.  7th  ed.  §  550 ;    Walters  v.  Com.  8  Wright,  185. 

State  V.  Letting,  16  Minnes.  80,  187.         ^  Whart.  Cr.  L.    7th  ed.  {  8199; 

•  Wh.  C.  L.  7th  ed.  400,  627 ;  Me-    Mickey  v.  Com.  9  Buah,  598. 
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VERDICT. 


[§  904. 


§  900.  Verdict  muBt  vptt^y  degree.  —  In  New  York,  on  an  in- 
dictment for  murder  at  common  law,  a  verdict  of  guilty,  without 
specifying  the  degree,  is  a  v^rdiot  of  guilty  of  murder  in  tibe 
first  degree.^  But  as  a  general  rule,  established  iri  many  states 
by  statute  (e.  g.  Maine,  Pennsylvania,^  Ohio,  and  California),  in 
others,  as  a  common  law  principle,  the  degree  must  be  designated** 
In  Missouri  it  is  only  necessary,  by  statute,  to  specify  the  degree 
T^hen  a  minor  offence  is  found.^  Iii  Oeorgia,  a  verdict  of  ^^  guilty 
of  manslaughter  "  is  regarded  as  a  verdict  of  guilty  of  voluntigry 
manslaughter,  the  highest  grade  of  that  offence  by  statute*^ 

§  901.  At  common  law  no.  conviction  of  assault  on  indictment 

for  murder.  —  ^  a  general  rule,  at  common  law,  there  can  be 

no  conviction  for  an  assault  under  an  indictment  for  murder.    In 

-what  respect  this  rule  has  been  varied  by  statute  or  otherwise, 

has  been  discussed  elsewhere.® 

§  902.  In  excusable  homicide  verdict  is  not  guilty. — Where  the 
jury  find  the  homicide  is  excusable,  the  practice  in  this  country 
is  not  to  find  so  specially,  but  to  acquit.^ 

§  908.  Mag  be  gficessary  to  murder  in  second  degree. — A  per- 
son may  be  legally  convicted  as  accessary  before  the  fact  of  mur- 
der in  the  second  d^ree.® . 

§  904.  Variance.  —  When  a  verdict  is  found  against  a  defend- 
ant of  ^'  guilty  of  murder  as  principal  in  the  second  degree," 
when  he  is  indicted  as  the  absolute  actor  and  perpetrator  of  the 


^  Kennedj  v.  People,  89  N.  Y.  245. 

^  The  prior  inclination  of  the  conrts 
had  been  to  hold  that,  on  an  indict- 
ment for  murder,  a  general  verdict  of 
guilty  was  a  verdict  of  guiltj  of  mur- 
der in  the  first  degree.  Com.  t7. 
Earle,  1  Whart.  B.  525;  Johnson 
9.  Com.  24  Penn.  St.  8S6. 

*  Supra,  §  197;  Johnson  v.  State, 
17  Alab.  618;  Kennedy  v.  SUte,  6 
Indiana,  485 ;  State  v.  Town,  Wright, 
75 ;  Dick  f*.  State,  3  Ohio  St.  88  ; 
Parks  V.  Stete,  Ibid.  101 ;  McGee  v. 
State,  8  Mo.  495 ;  State  v,  Upton,  20 
Mo.  897;  Ford  v.  State,  12  Md.  514 ; 
State  17.  Moran,  7  Clarke  (Iowa),  236; 
TuUej  V.  People,  6  Mich.  (2  Cooley) 


278 ;  Stote  v.  Reddick,  7  Kansas,  148; 
Stote  V.  Huber,  8  Kansas,  447  (bj 
statute);  State  v.  Bedman,  n  Iowa, 
829 ;  Hall  v.  State,  40  Ala.  698 ;  Bob- 
ertson  v.  State,  42  Ala.  509  (by  stat- 
ute) ;  Hogan  v.  State,  80  Wise.  487 ; 
Isbell  V.  State,  81  Tex.  188 ;  State  v. 
YerriU,  54  Me.  408 ;  Stote  s.  Cleve- 
land, 58  Me.  564;  Stote  v.  Dowd,  19 
Conn.  888 ;  People  o.  Campbell,  40 
Cal.  129. 

*  State  o.  Brannon,  45  Mo.  329. 

*  Welch  V.  Stote,  50  Ga.  128. 
«  Wh.  C.  L.  §  400,  627,  8188. 
^  See  supra,  §  10. 

0  Jones  V.  State,  13  Tex.  168. 
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§  906.]  YEBDIGT.  [CBAP.  XOT. 

crimen  ihe  Terdict  is  erroneous  under  the  Qeoripa  rtatate.^  But 
it  is  otherwise  at  common  law** 

§  905.  General  verdict.  —  A  verdict  in  the  foUowing  words: 
*^  We,  the  jury,  find,  from  the  evidenoe  produced,  that  the  jn»- 
oner  is  guilty  of  the  murder  of  B./'  is  a  general  yerdict.' 

§  906.  Verdict  an  ineoneUtent  counts.  —  That  a  general  n^ 
diet  of  guilty  should  be  taken  when  there  is  a  yariety  of  coonti, 
stating  the  mode  of  death  in  different  ways,  is  no  error.^ 

^  Washington  v.  State,  86  Georg.  •  McGoffie  v.  Stote,  1 7  Geoig.  411 
822  (Warner,  G.  J.  1867).  «  State  v.  Baker,  6S  N.  C.  t76;  §■• 

*  Supra,  §  341.  pra,  f  819. 
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No.  L 

— ♦— 

Supreme  Churi  of  MaaaekueeUMy  1806. 

In  this  caae,  which  has  been  discussed  at  lai^e  in  the  preceding  pages 
(see  §  218  a,  509^  628),  the  charge  to  the  jnry  by  Parker,  J.,  was  as  fol- 
lows :  — 

GsNTLBMKN  OF  THB  JuBT:  As  thiB  most  interesting  trial  has  abready 
occapied  four  days,  and  as  you  must  by  this  time  be  nearly  exhausted,  I 
shall  endeavor,  in  discharging  the  duty  incumbent  on  me,  to  consume  as 
litde  more  of  your  time  as  may  be  consistent  with  a  dear  exposition  of  the 
principles  necessary  to  be  understood,  in  order  to  form  a  just  and  legal 
decision.  You  haye  heard  the  important  &cts  in  the  case  minutely  and 
distinctly  stated  by  the  witnesses,  ably  and  ingeniously  commented  upon 
hy  counsel,  and  the  prindples  of  law  elaborately  discussed  and  illustrated 
in  as  forcible  and  eloquent  arguments  as  were  ever  witnessed  in  any  court 
of  justice  in  our  country.  It  is  now  left  to  you  upon  the  whole  view  of 
the  case,  both  of  the  law  as  it  shall  be  declared  to  you  by  the  court,  and 
the  facts  as  proved  by  the  testimony,  to  pronounce  a  verdict  between  the 
defendant  and  your  country.  That  in  so  important  a  trial  it  should  have 
devolved  upon  me,  alone,  to  preside  over  its  forms,  as  well  as  to  declare 
the  prindides  upon  which  your  decision  is  to  rest,  is  by  no  means  a  sub- 
ject of  congratulation.  It  is  a  situation  which  of  all  others  I  should  have 
avoided,  had  not  ofBidal  duty  imperiously  imposed  it  upon  me.  But  the 
organiaation  of  the  court  and  distribution  of  the  services  of  its  members 
are  such  as  to  have  rendered  any  other  arrangement  difficult,  if  not  im- 
possible. Under  our  present  judiciary  establishment,  all  criminal  causes, 
other  than  capital,  are  triable  before  one  judge ;  and  this  system  has 
proved  itself  to  be  eminently  calculated  for  the  dispatch  of  public  busi- 
ness ;  other  provisions  in  the  system  insure  as  great  a  d^ree  of  correct- 
ness as  can  be  expected  of  any  human  institution.  It  is  true  that  al- 
thou^  at  a  term  holden  by  one  judge,  if  others  are  present,  they  may 
proceed  together ;  but  at  this  time,  the  court  being  in  session  in  three,  if 
not  four  several  counties,  it  was  impracticable,  had  it  been  desirable,  to 
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have  more  than  two  judges  engaged  in  the  present  trial.    The  great  debj 
which  would  have  taken  place,  in  consequence  of  a  diyision  c€  ofBoioi 
(a  case  not  unlikely  to  happen  in  the  course  of  any  trial)  between  ftvo 
judges,  rendered  it  altogether  inexpedient  that  more  than  one  ahoold  al- 
tend ;  and  as  this  term  had  heen  preriousl  j  assigned  to  me,  the  UDpleassiH 
task  of  officiating  in  the  present  case  seemed  onayoidahly  to  belong  to  me. 
Since  it  has  thus  fallen  to  me  to  execute  a  painful  and  anxicNu  dntj,  I 
shall  not  shrink  from  the  task  of  declaring  to  you  the  principles  of  law 
by  which  you  are  to  be  governed  in  your  investigation  and  decision  of 
this  case.     If,  in  doing  this,  I  should  be  found  capable,  in  order  to  letaiD 
the  &vor  of  one  class  of  the  community  or  to  court  that  of  another,  of 
abusing  my  office,  by  stating  that  to  be  law  which  I  know  to  be  other- 
wise, this  is  the  last  time  I  should  be  suffered  to  sit  upon  diis  bench,  and 
I  ought  to  meet  the  execration  and  contempt  of  the  society  to  wbiefa  I 
belong.    The  crime  charged  by  the  grand  jury  upon  the  defendant  is 
manslaughter,  —  a  crime  of  high  consideration  m  the  eye  of  the  law.  Thu 
crime,  however,  is  not  defined  by  our  statute,  but  its  punishment  is  by  it 
provided  for.    In  order,  therefore,  to  ascertain  the  nature  and  cdiaracter 
of  the  crime,  it  is  necessary  to  resort  to  the  books  of  the  eommon  lav, 
the  principles  of  which,  by  the  constitution  of  our  government,  are  made 
the  law  of  our  land,  until  they  shall  be  changed  or  repealed  by  our  own 
legislature.    The  counsel  for  the  government,  as  well  as  for  the  defend- 
ant, have  therefore  wisely  and  properly  searched  the  nkost  approved  an- 
thorities  of  the  common  law,  fer  the  principles  upon  winch  the  proeeentioii 
or  the  defence  must  be  supported.    It  is  from  those  books  alone  that  any 
clear  ideas  of  the  offence  which  is  in  trial,  or  the  defence  whidi  has  been 
set  up,  can  be  attained.    The  crime  of  manslaughter,  aooording  to  those 
authorities,  consists  in  the  unlawful  and  wilful  killing  of  a  reasonable  be- 
ing, without  malice,  express  or  implied,  and  without  any  justiflcaten  or 
excuse.    That  the  killing  of  a  human  being,  under  some  circnmstanoos, 
is  not  only  excusable,  but  justifiable,  is  proved  by  the  very  tenoos  of  this 
definition.     Some  persons,  however,  have  affi^ted  to  entertain  the  visiim- 
ary  notion,  that  it  is  in  no  instance  lawful  to  destroy  the  life  of  another, 
grounding  their  opinion  upon  the  general  proposition  in  the  Mesne  oode, 
that  '^  Whosoever  sheddeth  man's  blood,  by  man  shall  his  blood  be  shed." 
There  is  always  danger  in  taking  general  propositions  as  the  mtes  of 
faith  or  action,  without  attending  to  these  exceptions,  which,  if  not  ex- 
pressly declared,  necessarily  grow  out  of  the  subject  matter  of  the  propo- 
sition.   Were  the  position  above  alluded  to  true,  in  the  extent  contended 
for  by  some,  then  the  judge  who  sits  in  tiie  trial  of  a  capital  oflence,  the 
jury  who  may  convict,  the  magistrate  who  shall  order  execution,  and  the 
sheriff  who  shall  execute,  will  all  fell  within  this  general  denunciation, 
as  by  their  instrumentality  the  blood  of  man  has  been  shed.    The  same 
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olMMrvationa  may  be  applied  to  one  of  the  precepts  in  the  Decalogue. 
I^lioii  shalt  not  kill,  is  a  mandate  of  God  himselfl  Should  this  be  con- 
strued literally  and  stricilj,  then  a  man  who,  attacked  by  a  robber,  or  in 
defence  of  the  chastity  of  his  wife,  or  of  his  habitation  from  the  midnight 
invader,  should  kill  the  assailant,  would  offend  against  the  divine  com* 
msuid,  and  be  obnoxious  to  punuhment  But  the  common  understanding 
of  mankind  will  readUy  perceiye  that  the  very  nature  of  man,  and  prin- 
ciple of  self-preservation,  will  supply  exceptions  to  these  general  draun* 
caattions. 

Our  laws,  like  those  of  all  other  dvilised  countries,  abundantly  nega- 
tive such  unqualified  definitions  of  crime,  and  have  adopted  certain  prin- 
ciples by  which  the  same  act  may  be  ascertained  to  be  more  or  less 
criminal  or  entirely  innocent,  according  to  the  motive  and  intent  of  the 
party  committing'  it.    Thus  when  the  killing  is  the  effect  of  particular 
malice  or  general  depravity,  it  is  murder,  and  punished  with  death. 
When  without  malice,  but  caused  by  sudden  passion  and  heat  of  blood,  it 
18  manslaughter.    When  in  defence  of  life,  it  is  excusable.    When  in  ad- 
vancement of  public  justice,  in  obedience  to  the  laws  of  the  government, 
it  is  justifiable.    These  principles  are  all  sanctioned  by  law  and  morally, 
and  yet  they  all  contradict  the  dogma,  that  ^  Whosoever  sheddeth  man's 
blood,  by  man  shall  his  blood  be  shed."    It  is  not  necessary  for  you  to 
run  a  nice  distinction  between  justifiable  and  excusable  homicide ;  if  the 
OBC  now  in  trial  be  either  the  one  or  the  other,  it  is  sufficient  for  the  pur- 
pose of  the  defendant.    A  distinction  existed  in  England,  which  does  not 
exist  here ;  there  the  man  who  had  committed  an  excusable  homicide 
forfeited  his  goods  and  chattels,  while  he  who  had  justification  forfeited 
nothing.    Here,  whether  the  homidde  be  justifiable  or  excusable,  there 
must  be  an  entire  acquittaL    Numerous  authorities,  ancient  and  modem, 
have  been  read  to  you  upon  this  subject.    Were  it  necessary  for  you  to 
take  those  books  with  you,  and  compare  the  different  principles  and  oases 
which  have  been  cited,  your  minds  might  Meet  with  some  embarrass- 
ments, there  being  in  some  instances  an  apparent,  though  in  none  a  real 
iDCongruity.    But  I  apprehend  yon  need  not  trouble  yourselves  with  the 
books  out  of  court,  for  I  think  I  shall  be  able  to  state  all  the  principles 
you  will  have  occasion  to  consider ;  there  being  in  fiict  no  disagreement 
about  them  from  the  time  of  Sir  Edward  Coke,  one  of  the  earliest  sages  of 
the  law,  down  to  Sir  William  Blackstone,  one  of  its  brightest  ornaments. 
These  same  principles,  although  taken  firom  English  books,  have  been 
immemorially  discussed,  and  practised  upon  by  our  lawyers,  adopted  and 
enforced  by  our  courts  and  juries,  and  recognized  by  our  legiBlatnre.    To 
prove  this,  I  now  need  say  no  more,  than  that  the  same  learned  Judge 
Trowbridge,  who  was  quoted  by  the  attorney  general,  in  his  charge  to 
the  jury  in  the  trial  of  the  soldiers  for  the  massacre  in  1770,  laid  down, 
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and  illufltrated  with  great  predsioo  and  deameas  ereiy  poB- 
dple  which  can  come  in  queBtion  in  the  present  triaL  Tbeae  firinidpki 
I  will  endeayor  to  aimplify  for  yonr  oonsideratioa. 

^rti,  A  man  who,  in  the  lawful  porsuit  of  hia  biuineaay  u  attadrwi 
by  another  onder  drcaniBtanoes  which  denote  an  intention  to  take  aviy 
his  life,  or  do  him  some  enormous  bodily  harm,  may  lawfkdljr  kill  the  ss- 
sailant,  provided  he  nse  all  the  means  in  his  power,  otherwiae,  to  aafe  ku 
own  life,  or  prevent  the  intended  harm, — sach  as  retreatiiig  as  tttr  as  he 
can,  or  disabling  his  adversary  without  killing  him,  if  it  be  in  hia  power. 

SeeancBif.  When  the  attadk  upon  him  is  so  sudden,  fierce,  and  vio- 
lent that  a  retreat  would  not  diminish,  but  increase  his  danger,  he  miij 
instantly  kill  his  adversary  without  retreating  at  alL 

Thirdfy.  When,  from  the  nature  of  the  attack,  there  is  reasonable 
ground  to  beUeve  that  there  is  a  design  to  destroy  his  life,  or  commit  anj 
felony  .upon  his  person,  the  killing  the  assailant  will  be  ezcoaable  homi- 
cide, although  it  should  afterwards  i^pear  that  no  felony  was  intended. 

Of  these  three  propositions,  the  last  is  the  only  one  which  will  be  eon- 
tested  anywhere ;  and  this  wOl  not  be  doubted  by  any  one  who  is  conver- 
sant in  the  principles. of  criminal  law.    Indeed,  if  this  last  propontion  be 
not  true,  the  preceding  ones,  however  true  and  universally  admitted,  would 
in  most  cases  be  entirely  inefficacious.  And  when  it  is  consid^^  that  the 
jury  who  try  the  cause  are  to  decide  upon  the  grounds  of  apprehension,  no 
danger  can  flow  from  the  example.    To  illustrate  this  principle,  take  tb« 
following  case :  A.  in  the  peaceable  pursuit  of  his  affiurs  sees  B.  rushing 
rapidly  towards  him,  with  an  outstretched  arm  and  a  pistol  in  his  hand, 
and  using  violent  menaces  agidnst  his  life  as  he  advances.    Having  ap- 
proached near  enough,  in  die  same  a^tude,  A.  who  has  a  dnb  in  bis 
hand  strikes  B.  over  the  head  before,  or  at  the  instant  the  {nstol  is  dis- 
chai|;ed,  and  of  the  wound  B.  dies.    It  tuma  out  that  the  pistol  wss 
loaded  with  powder  orUyy  and  that  the  real  design  of  B.  was  only  to  Urnf§ 
A.    Will  any  reasonable  man  say  that  A.  is  more  criminal  than  he  wooU 
have  been  if  there  had  been  a  bullet  in  the  pistol  ?    Those  who  hold  such 
doctrine  must  require  that  a  man  so  attacked,  must,  befere  he  strike  the 
assailant,  stop  and  ascertain  how  the  pistol  is  loaded,— a  doctrine  if\aA 
would  entirely  take  away  the  essential  right  of  self-defence.    And  whea 
it  is  considered  that  the  jury  who  try  the  cause,  and  not  the  partf  kiUiagi 
are  to  judge  of  the  reasonable  grounds  of  his  apprehension,  no  danger 
can  be  supposed  to  flow  from  this  principle.    These  are  the  principles  of 
law,  gentlemen,  to  which  I  call  your  attention.    Having  done  UiiS)  I 
might  leave  the  cause  with  you,  were  it  not  necessary  to  take  a  brief  view 
of  some  other  parts  of  it    As  to  the  evidence,  I  have  no  intentaon  to 
guide  or  interfere  with  its  just  and  natural  operation  upon  your  minds. 
I  hold  the  privilege  of  the  jury  to  ascertain  the  fectSy  and  that  of  die 
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court  to  declare  the  law,  to  be  distinct  and  independent.  Shonld  I  inter* 
fere,  with  my  opinion  on  the  testimony,  in  order  to  inflaence  yonr  minds 
to  incline  either  way,  I  should  certainly  step  out  of  the  proyince  of  a 
judge  into  that  of  an  adyocate.  All  which  I  conceive  necessary  or  proper 
for  me  to  do,  in  this  part  of  the  canse,  is  to  call  your  attention  to  the 
points  of  fiict  on  which  the  cause  may  turn,  state  the  prominent  testimony 
in  the  case  which  may  tend  to  establish  or  disprove  those  points,  give 
you  some  rules  by  which  you  are  to  weigh  testimony,  if  a  contrariety 
should  have  occurred,  and  leave  you  to  form  a  decision  according  to  your 
best  judgment,  without  giving  you  to  understand,  if  it  can  be  avoided, 
what  my  own  opinion  of  the  subject  is.  Where  the  inquiry  is  merely 
into  matters  of  &ct,  or  where  the  &cts  and  the  law  can  be  clearly  dis- 
criminated, I  should  always  wish  the  jury  not  to  leave  the  stand  without 
being  able  to  ascertain  what  the  opinion  of  the  court  as  to  those  £ict8  may 
be,  that  their  minds  may  be  left  entirely  unprejudiced  to  weigh  the  testi- 
mony and  settle  the  merits  of  the  case.  An  important  rule  in  the 
present  trial  is,  that  on  a  charge  for  murder  or  manslaughter,  the  killing 
being  confessed  or  proved,  the  law  presumes  that  the  crime,  as  charged  in 
the  indictment,  has  been  committed,  unless  it  should  appear  by  the  evi- 
dence for  the  prosecutor,  or  be  shown  by  the  defendant  on  trial,  that  the 
lulling  was  under  such  circumstances  as  entitle  him  to  justification  or 
excuse.  On  the  point  of  killing,  there  is  no  doubt  in  this  case.  The 
young  man  named  in  the  indictment  unquestionably  came  to  his  death 
by  means  of  the  discharge  of  a  pistol  by  the  defendant  at  the  bar.  This 
part  is  confessed  as  well  as  proved.  The  great  question  in  the  case  is 
whether,  according  to  the  &cts  shown  to  you  on  the  part  of  the  prosecu- 
tion, or  by  the  defendant,  any  reasonable,  legal  justification  or  excuse  has 
been  proved.  Whether  the  killing  were  malicious  or  not  is  no  &rther  a 
subject  of  inquiry  than  that  if  you  have  evidence  of  malice,  although  this 
crime  charged  does  not  imply  malice,  it  may  be  considered  as  proving  this 
crime,  because  it  effectually  disproves  the  only  defence  which  can  be  set 
up  after  a  killing  is  established. 

From  the  testimony  of  several  witnesses  examined  by  the  solicitor  and 
attorney  generals,  it  appears  that  on  the  day  set  forth  in  the  indictment 
the  defendant  was  in  his  office  a  little  before  one  o'clock ;  that  in  a 
conversation  about  his  quarrel  with  the  fether  of  the  deceased,  he  inti- 
mated that  he  had  been  informed  an  attack  upon  him  was  intended,  and 
that  he  was  prepared.  That  a  short  time  afterwards,  he  went  down 
from  his  office,  which  is  in  the  Old  State  House,  crossing  State  Street 
diagonally,  tending  towards  the  United  States  Bank.  That  as  he  passed 
down  his  hands  were  behind  him,  outside  of  his  coat,  without  anything 
in  them,  is  proved  by  the  testimony  of  Mr.  Brooks,  who  saw  him  pass 
down,  and  by  that  of  young  Mr.  Erving,  who  saw  him  when  the  deceased 
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approached,  pat  hu  right  hand  in  hu  po<^et,  and  take  out  Ins 
while  his  left  arm  was  raised  to  protect  his  head  from  an  impendiBg 
blow.    The  manner  of  his  going  down  npon  'Change,  Ihe  weapon  wkiek 
he  had  with  him,  the  previous  intimation  of  an  attack  which  lie  teems 
to  have  received,  from  Mr.  Cabot  or  Mr.  Welch,  and  the  errand  upon 
whidi  he  went  down,  as  stated  by  Mr.  Ingraham,  are  all  dzconutanoes 
worthy  of  your  deliberate  atten&n.    Passing  down  State  Street,  as 
before  described,  several  witnesses  testify  that  the  deceased,  wiio  was 
standing  with  a  cane  in  his  hand  near  the  comer  of  the  Suffolk  BaHd- 
ings,  having  cast  his  eye  npon  the  defendant,  shifted  his  cane  into  fais 
right  hand,  stepped  quick  from  the  sidewalk  on  to  the   paTemcii^ 
advanced  upon  the  defendant,  with  his  arm  uplifted;  that  the  defend- 
ant turned,  stepped  one  foot  back,  and  that  a  l^w  Mk  upon  tke  head  of 
the  defendant,  and  the  pistol  was  discharged  at  the  deceased,  at  one  and 
the  same  instant.     Several  blows  were  afterwards  given  and  attempted 
to  be  parried  by  the  defendant,  who  threw  his  pistol  at  the  deceased, 
seised  upon  his  cane,  which  was  wrested  from  him  by  the  deceaaed,  who, 
becoming  exhausted,  fell  down,  and  in  a  few  minutes  expired.     This  is 
the  general  course  of  the  testimony ;  the  scene  was  a  shocking  one,  and 
all  the  witnesses  state  to  you  that  they  were  exceedingly  agitated.    This 
will  account  for  the  relation  given  by  Mr.  Lane  and  one  other  witness, 
I  believe  Mr.  Howe,  who  state  die  fiicts  so  differently  from  all  the  other 
witnesses  produced  by  government  as  well  as  by  defendant,  that  however 
honest  we  may  think  them,  it  is  impossible  not  to  suppose  they  are  mis- 
taken.   Indeed,  the  attorney  general  has  wiseiy  and  candidly  laid  their 
testimony,  so  far  as  it  differs  from  that  of  the  other  witnesses,  out  of  the 
case.    There  is  one  witness,  Mr.  Glover,  who  states  the  transactions 
somewhat  differently  ftom  the  other  witnesses.     He  says,  that  having 
expected  to  see  a  quarrel  upon  Exchange,  in  oonsequoioe  of  the  publi- 
cation against  the  deceased's  fiUher,  in  the  morning,  he  went  there  ^ 
the  express  purpose  of  seeing  what  should  pass :  that  he  saw  Mr.  Self- 
ridge  coming  down  street,  saw  young  Austin  advance  upon  him ;  that  he 
had  a  ftill  view  of  both  parties,  was  within  fifteen  feet  of  them ;  that  he 
saw  a  blow  fall  upon  the  head  of  Selfridge  with  violence,  the  arm  of  the 
deceased  raised  to  give  a  second  blow,  which  fell  the  instant  the  pistol  was 
discharged.    This  is  the  only  witness  who  swears  to  a  blow  before  the 
discharge  of  the  pistol ;  but  he  swears  positively,  and  says  he  has  a  dear, 
distinct  recollection  of  the  fact ;  his  character  is  left  without  impeachment 
If  you  consider  it  important  to  ascertain  whether  a  blow  was  or  was  not 
actually  given  before  the  pistol  was  fired,  you  will  inquire  whether  there 
are  any  circumstances  proved  by  other  witnesses,  which  may  corroborate 
or  weaken  the  testimony  of  Mr.  Glover.    On  this  point  you  will  attend 
to  the  testimony  of  Mr.  Wiggin,  who  swears  that  he  heaid  a  blow  as  if 
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on  the  dothoB  of  some  person ;  that  he  tnrned,  and  saw  the  deceased's 
arm  uplifted,  and  another  blow  and  the  discharge  of  the  pistol  were 
together.  Yon  will  ofMisider  the  testimony  of  young  Erring,  who 
swears  that  the  left  arm  of  the  defendant  was  oyer  his  forehead,  as 
though  defending  himself  from  blows,  when  he  saw  the  blow  &11.  Yon 
will  consider  that  all  the  witnesses  but  Glover  state  that  the  blow  which 
they  saw,  and  thought  the  first,  was  a  long  blow  across  the  head ;  thai 
the  blow  which  Glover  says  was  the  firat,  was  a  '^ect  perpendicular 
blow,  and  that  he  then  saw  the  second  blow,  which  was  a  cross  one,  as 
testified  by  the  other  witnesses.  If  you  find  a  difficulty  in  settling  the 
&ct  of  the  priority  of  the  blow,  take  this  for  your  rule :  that  a  witness 
whd  swears  positively  to  the  existence  of  a  fact,  if  of  good  character  and 
sufficient  intelligence,  may  be  believed,  although  twenty  witnesses,  of 
equally  good  character,  swear  that  they  were  present  and  did  not  see 
the  same  fact  The  confusion  and  horror  of  the  scene  was  such,  that  it- 
was  easy  for  the  best  and  most  inteUigent  of  men  to  be  mistaken  as  to 
the  order  of  Uows,  which  followed  each  other  in  such  rapid  succession 
that  the  eye  could  scarcely  discern  an  interval.  You  will,  therefore, 
cxnnpare  the  testimony  of  the  witnesses,  where  it  appears  to  vary, 
attending  to  their  different  situation,  power  of  seeing,  and  capacity  of 
recollecting  and  relating,  and  settle  this  fact  according  to  your  best 
judgment,  never  believing  a  witness  who  swears  positively  to  be  per- 
jured, unless  yon  are  irresistibly  driven  to  such  a  conclusion.  Upon 
this  point  you  will  also  attend  to  the  testimony  of  Mr.  Fales  and  of  Mr. 
Osborne,  and  Mr.  Perkins  Nichols  touching  the  testimony  of  Mr.  Fales. 
The  counsel  for  the  defendant  seem,  however,  to  deem  it  of  little  impor- 
tance to  ascertain  whether  the  blow  was  given  before  the  pistol  was 
discharged  or  not,  as  there  is  evidence  from  all  the  witnesses  that  an 
tusauUy  at  least,  was  made  by  the  deceased,  before  the  pistol  was  fired. 
I  think  differently  from  them  %pon  this  point.  When  the  defence*  is, 
that  the  assault  was  so  violent  and  fierce  that  the  defendant  could  not 
retreat,  but  was  obliged  to  kill  the  deceased  to  save  himself^  it  surely  is 
of  importance  to  ascertain  whether  the  violent  blow  he  received  on  his 
forehead,  which  at  the  same  time  that  it  would  put  him  off  his  guard, 
would  satisfy  him  of  the  design  of  the  assailant,  was  struck  before  he 
fired  or  not  I  doubt  whether  self-defence  could  in  any  case  be  set  up, 
where  the  killing  happened  in  consequence  of  an  assault  only,  unless 
the  assault  be  made  with  a  weapon  which,  if  used  at  all,  would  probably 
produce  death.  When  a  weapon  of  another  sort  is  used,  it  seems  to  me 
that  the  efiect  produced  is  the  best  evidence  of  the  power  and  intention 
of  the  assailant  to  do  that  degree  of  bodily  harm,  whi<ih  would  alone 
authorize  the  taking  his  life  on  the  principles  of  self-defence.  But 
whether  the  firing  of  the  pistol  was  before  or  after  a  blow  struck  by  the 
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deceased,  there  is  anoiher  point  of  more  importaiioe  ioit  jaa  to  oeldi^ 
and  about  which  jon  moat  make  np  your  minds,  fiom  all  the  cireni> 
stances  proyed  in  t&e  case ;  such  as  the  rapiditj  and  fiolenoe  c£  the 
attack,  the  nature  of  the  weapon  with  which  it  was  made^  tiie  plaes 
where  the  catastrophe  happened,  the  mnscolar  debility  <Hr  "wigor  ai  Ihs 
defendant,  and  ids  power  to  resist  cr  to  fl j.    The  point  I  mean  ii, 
whether  he  conld  probably  have  sayed  himself  from  death  or  eiKUinii 
bodOy  harm,  by  retreating  to  the  wall,  or  throwing  himself  Into   the 
arms  of  friends  who  woold  protect  him.    lliis  is  the  real  streaa  of  the 
case.    If  you  belieye,  nnder  all  the  drcomstanoeB,  the  defeodant  ooeld 
haye  escaped  his  adyersary's  yengeaaoe  at  the  time  of  the  attack  with- 
oat  killing  him,  the  defence  set  up  has  fidkd,  and  the  defendant  miist  be 
convicted.    If  you  belieye,  his  only  resort  for  safety  was  to  take  the  fifis 
of  his  antagonist,  he  must  be  acquitted,  unless  his  conduct  has  been  such, 
prior  to  the  attack  upon  him,  as  will  defHriye  him  of  the  priyflege  of 
setting  up  a  defence  of  this  nature.    It  has,  howeyer,  been  suggested  by 
the  'defendant's  counsel,  that  eyen  if  his  life  had  not  been  in  danger,  or 
no  great  bodily  harm,  but  only  disgrace  was  intended  by  the  deceased, 
there  are  certain  principles  of  honor  and  natural  right  by  wlu^  die 
killing  may  be  justified.    These  are  principles  which  you  as  jurors,  and 
I  as  a  judge,  cannot  recognise.     The  laws  which  we  are  sworn  to  admin- 
ister are  not  founded  upon  them.    Let  those  who  dioose  such  principies 
for  their  guidance  erect  a  court  for  the  trial  of  points  and  principles  of 
honor ;  but  let  the  courts  of  law  adhere  to  those  principles  whidi  are 
laid  down  in  the  books,  and  whose  wisdom  ages  of  experience  haye 
sanctioned.    I  therefore  declare  it  to  you  as  the  law  of  the  land,  that 
unless  the  defendant  has  sads&ctorily  proved  to  you  that  no  means  of 
saying  his  life  or  his  person  from  the  great  bodily  harm  which  was 
apparently  intended  by  the  deceased  against  him,  except  killing  his 
adversary,  were  in  his  power,  he  has*  been  guilty  of  manslaughter, 
notwithstanding  you  may  believe,  with  the  grand  jury  who  found  the 
bill,  that  the  case  does  not  present  the  least  evidence  of  malice  or  pre- 
meditated design  in  the  defendant  to  kill  the  deceased  or  any  other 
person. 

I  ought  not  to  rest  here ;  for  although  I  have  stated  to  you  that  when 
a  man's  person  is  fiercely  and  violendy  assaulted,  under  circumstances 
which  jeopardize  his  life  or  important  m^nbers,  he  may  protect  himself 
by  killing  his  adversary ;  yet  he  may,  from  the  existence  of  other  cir- 
cumstances proved  against  him,  forfeit  his  ri^t  to  a  defimce  vrfiidi 
the  laws  of  God  and  man  would  otherwise  have  given  them.  If  a 
man,  for  the  purpose  of  bringing  another  into  a  quarrel,  provoke  him 
so  that  an  afiray  is  commenced,  and  the  person  causing  the  quarrel  i* 
overmatched,  and  to  save  himself  from  apparent  danger  kill  his  adver- 
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Mffjy^e  would  be  guilty  of  manalaiighter,  if  not  of  murdery  beeanse  the 
neoesttty,  being  of  his  own  creating,  shall  not  operate  in  his  e;Eca8e. 
Ton  are  therefore  to  inspire  whether  this  assault  npon  the  defendant  by 
the  deoeas^  was  or  was  not  by  the  procorement  of  the  defendant ;  if 
it  was,  he  cannot  avail  himself  of  the  defence  now  set  np  by  him.    And 
here  you  are  called  upon  to  distinguish  pretty  nicely,  and  to  attend  to 
a  part  of  the  case  which  I  thought  was  going  too  far  back  to  have  an 
inflnenoe  upon  this  trial,  but  which  the  urgency  of  the  attorney  general 
and  the  consent  of  defendant's  counsel  finally  induced  me  to  admit 
Tou  have  heard  the  whole  story  of  the  misunderstanding  between  the 
defendant  and  the  fether  of  the  deceased ;  who  was  originally  in  the 
wrong,  it  is  not  fer  me  to  say,  but  I  feel  constrained  to  say  that  what- 
ever provocation  the  defendant  may  have  conceived  to  have  been  given 
him,  and  however  great  the  injury  which  the  deceased's  fether  may  have 
done  him,  he  certainly  proceeded  a  step  too  fer  in  making  the  publica- 
tion whidi  appeared  in  the  paper  which  came  out  on  the  morning  of  this 
unhappy  disaster.    To  call  a  man  coward,  liar,  and  scoundrel,  in  the 
public  newspapers,  and  to  call  npon  other  printers  to  publish  the  same,  is 
not  justifiable  under  any  circumstances  whatever.    Such  a  publication 
ia  libellous  in  its  very  nature,  as  it  necessarily  excites  to  revenge  and  iQ 
blood.    Indeed,  I  believe  a  court  of  honor,  if  such  existed  to  settle 
disputes  of  this  nature,  would  not  justify  such  a  proclamation  as  the 
one  alluded  to.    A  posting  upon  'Change  or  in  some  public  place,  we 
have  heard  of,  but  I  never  before  saw  such  a  violent  denunciation  as  this 
in  a  public  newspaper.    Neither  can  I  refrain  from  censuring  the  mana- 
gers of  the  paper  who  admitted  such  a  publication,  for  so  readily  receiv- 
ing and  publishing  what  in  its  very  nature  would  tend  to  disturb  the 
public  peace.    But,  gentlemen,  it  is  one  thing  for  a  man  to  have  done 
wrong,  and  another  thing  for  that  wrong  to  be  of  a  nature  to  justify  an 
attack  upon  his  person.    If  personal  wrong,  done  by  the  fether  of  the 
deceased  to  the  defendant,  would  not  justify  him  in  publishing  a  libel, 
neither  would  the  libel  have  justified  the  deceased  or  his  father  in  attack- 
ing the  person  of  the  author  of  the  libel.    No  man  can  take  vengeance 
into  his  own  hands ;  he  can  use  violence  only  in  defence  of  his  person. 
No  words,  however  aggravating,  no  libel,  however  scandalous,  will  au- 
thorize the  sufiering  party  to  revenge  himself  by  blows.    I^  therefore, 
Mr.  Austin  himself  the  object  of  the  newspaper  publication,  would  not 
be  justified  had  he  attacked  the  defendant  and  beat  him  with  a  cane, 
still  less  would  the  circumstances  have  justified  the  unfortunate  young 
man,  who  fell  a  victim  to  this  most  unhappy  and  ever  to  be  lamented 
dispute.    For  however  a  young  and  ardent  son  may  find  advocates  in 
every  generous  breast  for  espousing  his  fether's  quarrel  firom  motives 
of  filial  affection  and  just  femily  pride,  yet  the  same  laws  which  gov- 
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lotiie 
lei  vUdi  pnty  win  befimdbjjim  to  be  m  d» 
Ae  wMe,  therefore,  of  Aae 
the  lit ifflinf,  m aider  to  ecreage 
ptepeied  huMdf  with  the  deadlj 
Wfat  *Cha«gr  with  e  view  to  meet  his 
ea  ettecfcy  in  otder  thet  he'mi^  tdEe 
ing  toreeortto  no  other  neeas  ef 
powcfedy  there  is  no  doolit  the  hiOiiig 
if  homtbe  eridcooein  the  eve  joii 
bed  no  other  view  but  to  deisBd  Us  life 
heezpeeted,  without  knowing  from  whom  ii  was  to 
not  pmposdy  throw  himself  in  the  way  of  die  attad^  bat 
parsaing  his  lawfiil  ▼ocutions,  and  that  in  feet  he  eoald  aoi  have  saved 
himsdf  otherwise  than  bj  the  death  of  the  assailant;  then  the  JdDby 
was  exGQsable»  profided  Uie  curcomstanees  of  the  attadc  woold  jaatify  a 
reasonable  i^rehension  of  the  harm  which  he  woald  tfaas  have  a  T%;ht 
to  prerent.  Of  all  this  you  are  to  judge  and  determine,  having  regard 
to  the  testimony  of  the  ieveralwitoesses  who  haye  giTea  efidenoeto  thoM 
seyeral  points  in  the  defence.  The  principles  which  I  haye  thns  stated 
are  recognised  by  all  the  books  which  hare  been  read,  and  are  fonadad 
in  the  natnral  and  ctvil  nghts,  and  in  the  sodal  daties  of  nvaa. 

The  last  subject  on  which  I  shall  trooUe  yoa  is  the  addrem  whidi  hm 
been  so  forcibly  uged  upon  your  minds  by  the  counsel  on  one  side^  andss 
sealously  and  ably  committed  on  by  the  attoniey  general  on  the  other, 
touching  the  necessily  of  excluding  all  pngudaoes  and  prepoeseseiona  rel- 
atiTC  to  this  cause.  I  do  not  apprehend  these  obsenrations  were  in  a^y 
degree  necessary,  as  I  cannot  bring  my  mind  to  fear  that  the  yerdiet  of 
twelve  upright,  intelligent  jurors,  select  by  lot  frcmi  the  mass  of  their 
feUow-dtisens,  will  be  founded  on  anything  beside  the  law  and  eyidenoe 
applicable  to  the  case.  Every  person  of  this  numerous  assembly,  let  his 
own  opinion  of  the  merits  of  the  cause  be  as  it  mny,  must  be  satisfied  of 
the  feimecs,  regularity,  and  impartiality  of  the  trial,  up  to  the  ptesoat 
period ;  and  sure  I  am  that  nothing  wnich  is  left  to  be  done  by  you  will 
impair  the  general  character  of  the  triaL    If  you  difchavga  your  duly 
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<x>xiscienttoiifll7,  as  I  hare  no  doabt  you  Willi  whether  your  yerdict  be, 
popular  or  unpopalar,  70a  may  defy  the  oeiiBiire,  as  I  know  yon  would 
disregard  the  applause  of  the  surrounding  multitade. 

Least  of  all  do  I  apprehend  that  party  spirit  will  come  in,  to  influence 
your  opinions.    Howerer  the  storms  of  party  rage  may  beat  fffiihoui 
iheee  walls,  I  do  not  believe  the  time  has  yet  come  when  they  shall  find 
•their  way  mthin.    Nor  do  I  belieTe  that  a  general  apprehension  is  enter* 
tamed,  that  a  man  accused  of  a  crime  is  to  be  saved  or  destroyed  accord- 
ing to  die  political  notions  he  entertains.    If  ever  the  time  should  come, 
tliat  a  general  belief  shall  be  entertained  that  trials  are  conducted  and 
jadgments  given  with  a  view  to  the  political  character  of  the  parties  in- 
terested, vain  and  effectual  will  be  the  forms  of  your  constitution,  and 
naeless  the  attempts  to  administer  the  laws.    A  general  resistance  would 
be  the  consequence,  and  if  this  belief  should  be  founded  in  &ct  and  in 
troth,  that  resistance  would,  in  my  apprehension,  be  perfectly  justifiable ; 
for  no  people  would  be  bound  to  respect  the  /arm$  of  justice  when 
the  substance  shall  have  vanished ;  when  the  fountains  of  justice  shall 
be  manifestly  corrupt,  and  the  forms  and  parade  adhered  to  for  the  pur- 
pose of  imposing  on  the  citizens,  and  subjecting  them  to  oppression  under 
the  garb  of  law. 

You,  gentlemen,  will  not  be  the  first  to  violate  the  solemn  oath  you 
have  taken,  and  seek  for  a  conviction  or  an  acquittal  of  the  defendant 
upon  any  other  principles  than  those  which  that  oath  has  sanctioned. 
And  as  I  trust  that,  in  perferming  my  duty,  I  have  conscientiously  re- 
garded that  oath  which  obliges  me  '' faithfully  and  impartially  to  ad- 
minisler  the  laws  according  to  my  best  skill  and  judgment,"  so  that  in 
discharging  yoors,  you  will  have  due  regard  to  that  which  imposes  upon 
yon  the  obligation  well  and  truly  to  try  the  cause  between  the  common- 
wealth and  the  defendant,  according  to  law  and  the  evidence  which  has 
been  given  you. 
Verdict,  not  gnflty. 


No.  n. 


Daley's  Case. 

PMladdphia  Oyer  and  Terminer^  1844. 

(See  supra,  f  177,  180,  261,  832,  888,  480,  550.) 

CHABGB  or  JUDGE  KIN€». 

Obntlsmsm  of  ths  Jury  :   After  a  session  of  excessive  labor,  we 
have  arrived  at  the  conclusion  of  the  first  of  a  series  of  causes,  which, 
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£rom  the  importanee  of  their  principles,  and  the  intense  intereet  ftit  h; 
the  community  in  their  reenlts,  are  withonfc  pfeoedent  in  the  hiilofy  of 
this  Commonwealth.    I^  is  not  to  be  expected  in  the  nataro  of  thii^ 
bat  that  an  investigation  in  which  so  mndi  national^  politiea]^  and  eve 
leligioas  sealotrj  are  involred,  should  exhibit  the  vehement  exciteaeBt 
so  painfully  manifested  throughout  its  progress.    In  none  of  these  ioeBa^ 
does  this  court,  in  none  of  these  feelings  should  this  jury,  particqisiie. 
Our  duties  are  holier.    We  are  the  chosen  ministers  of  the  people  ef  s 
great  commonwealth,  called  upon  to  decide  between  her  and  one  of  her 
citizens,  who  is  said  to  have  forfeited  his  life  by  the  violation  of  her  kvs. 
Our  trust  equally  demands  that  the  public  laws  should  be  vindicated  lo 
the  full  extent  to  which  they  have  been  infracted ;  but  that  no  particle 
of  the  ri^ts  of  the  accused  guaranteed  by  those  laws  shoold  he 
promised  in  order  to  accomplish  this  end.     Our  duty  is  to  pnniah 
ers,  not  to  immolate  victims ;  to  execute  the  public  law,  not  to  seazdi 
after  excuses  for  its  violation.    The  task  we  have  in  hand  is  one  reqviiJBg 
no  common  effort ;  but  cool  heads  and  honest  hearts  have  adiieved  resuhi 
more  difficult.    And  rarely  have  these  constituents  of  impartial  jnslke 
been  more  urgently  demanded.    We  have  had  given  us  versiona  of  the 
unhappy  events  leading  to  this  homicide,  coming  from  sources  i^pavently 
equally  trustworthy,  seemingly  irreconcilable  with  one  another. 

To  those  fiuniliar  with  judicial  investigations  there  is  no  novelty  m  thiB- 
We  are  perpetually  observing  that  witnesses,  i^^parently  equaDy  honest, 
describing  transactions  occurring  in  large,  tumultuous,  and  highly  excited 
assemblies,  are  in  some  of  their  statements,  respecting  even  promineot 
fkcts,  in  direct  collision.    These  discrepancies  may  arise  from  various 
circumstances.    One  man,  from  his  immediate  contiguity  to  the  scene  of 
the  occurrence  he  describes,  from  his  attention  being  particularly  directed 
to  it ;  from  his  nervous  organization,  being  cool  in  the  midst  of  danger 
and  excitement,  and  from  the  natural  superiority  of  his  observing  fecnl- 
ties,  may  truly  detail  actual  events  of  instantaneous  occurrence,  whidi 
another,  of  equal  integrity  and  seemingly  with  the  same  means  of  knoid- 
edge,  but  less  frtvorably  circumstanced,  has  not  noticed,  and  therefore 
denies  to  have  existed.    The  jurist,  &miliar  with  the  nature  and  course 
of  these  disturbing  influences,  makes  the  just  allowance  for  them,  and 
endeavors  to  reconcile  such  conflicting  statements.    Where  some  witnesses 
testify  to  an  occurrence  happening  under  their  direct  observation^  and 
others  swear  they  were  present  and  did  not  see  it,  if  the  thing  said  to 
have  happened  be  such  as  it  may  reasonably  be  supposed  some  might  see 
or  hear,  and  others  not,  by  reason  of  any  of  the  causes  stated,  the  jurist 
rather  concludes  both  have  given  their  exposition  of  the  facts  honestly, 
than  that  eitiier  has  forsworn  himself.    But  if  witnesses  are  in  such  di- 
rect collision  that  their  t.  timonies  cannot  be  reconciled,  the  duty  of  the 
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inquirer  after  truth  becomes  more  complicate.  He  should  first  consider 
the  number  of  witnesses  on  each  side,  as  multiplied  perjury  is  less  prob- 
able than  individual  instances. 

He  should  then  consider  the  capacity  of  the  witnesses  for  observation, 
liaving  regard  to  their  apparent  intellectual  power,  and  steady  coolness 
of  character,  as  displayed  in  delivering  their  testimony.     He  should, 
bowever,  have  especial  r^ard  to  the  relative  indifference  of  the  conflict- 
ing witnesses  to  the  point  in  question.    Where  two  men  testify  to  the 
same  fact,  in  direct  opposition  to  each  other,'  the  one  having  no  partic- 
xilar  interest,  sympathy,  or  prejudice  on  the  subject  matter  of  investiga- 
tion, the  other  manifesting  all  the  heat,  bias,  and  zeal  of  an  excited 
partisan,  we  are  certainly  more  likely  to  obtain  unvarnished  truth  from 
the  former  than  the  latter.    In  any  and  every  case  assuming  from  its 
circumstances  a  partisan  character,  it  is  always  safest,  if  practicable,  to 
come  to  our  conclusion  as  to  its  real  merits  through  lights  drawn  from 
sources  having  no  connection  with  either  of  the  contestants.     Finally, 
in  estimating  the  comparative  forces  of  conflicting  testimony,  you  are  to 
look  into  the  probability  or  improbability  of  the  respective  statementiB 
arising  from  the  nature  of  the  subject  in  question.     Having  tried  them 
by  these  tests,  you  should  adopt  the  one  most  consonant  with  the  con- 
victions of  your  understanding. 

In  a  case  like  the  present,  which  is  readily  divided  into  several  dis- 
tinct and  prominent  parts,  you  wiU  be  greatly  aided  by  taking  up  these 
parts  in  detail,  and  in  the  order  of  their  occurrence.  In  no  other  way  can 
truth  be  so  well  arrived  at,  in  a  transaction  extensive  and  complicate  in 
its  incidents,  and  testified  to  by  numerous  witnesses.  If  in  such  an  in- 
quiry we  look  only  to  the  testimony  of  an  individual  in  order  to  form 
an  opinion  of  the  whole  transaction,  we  are  involved  in  contradictions 
which  want  of  ability  in  the  witness  accurately  to  cover  the  whole 
ground  of  inquiry  must  almost  inevitably  produce. 

This  will  be  avoided  by  the  more  philosophic  mode  of  examining  the 
proofs  of  each  subdivision  in  detail,  and  forming  conclusions  of  the  whole 
transaction  in  connection,  by  the  aggregation  of  the  results  of  inquiries 
as  to  each  distinct  part  Hus  mode  of  arriving  at  truth  may  indeed  be 
more  tedious  than  by  blindly  attaching  exclusive  faith  to  individual  state- 
ment. But  the  present  is  a  case  in  which  we  are  called  upon  to  spare 
no  labor  to  get  at  exact  and  certain  truth ;  one  in  which  nothing  would 
justify  impatience  or  indifference  in  its  investigation.  If  we  desire  that 
the  result  of 'our  toil  be  received  with  the  respectful  and  deferential  ac- 
quiescence which  ever  follows  impartial  and  honest  judicial  action,  we 
must  manifest  that  we  have  commenced  and  concluded  our  labors  with 
an  exclusive  view  to  equal  justice,  and  that  our  decision  arises  from 
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the  sober  deductions  of  reaix)ii  and  jadgment,  anzioiuly  and  oonscieB- 
tionalj  applied  to  the  facts  and  law  of  the  case. 

In  the  present  state  of  onr  mutoal  ezhanstion,  I  will  not  attempt  i 
full  recapitulation  of  the  yoluminous  testimony  in  the  cause,  all  of  wfaicb 
has  been  reduced  to  writing,  and  accessible  if  required.  I  will  contest 
myself  with  a  summary  of  the  case  as  represented  by  the  testimony  of 
the  commonwealth  and  defendant  respectively,  so  &r  as  such  summair 
seems  necessary  for  the  clearer  understanding  of  the  prindplea  of  law  is 
which  the  opinion  of  the  court  are  applicable  to  each  version,  of  the  htu 
assumed  by  the  commonwealth  and  defendant. 

[Here  follows  an  analysis  of  the  evidence.] 

When  the  testimony  relating  to  the  events  of  Tuesday  is  careliillj 
collated  and  compared,  the  extent  of  the  collision  between  the  difSereot 
witnesses  is  not  so  serious  as  would  at  first  be  supposed.    The  essentia 
point  of  difference  between  them,  is  as  to  when  the  Irish  party  first  fired, 
whether  before  or  after  the  Hibemia  hose-house  was  rushed  opon  and 
broken  into  by  a  portion  of  the  meeting.    The  commonwealth's  wit- 
nesses, who  speak  directly  and  affirmatively  to  this  part  of  the  case,  de- 
clare the  first  fire  to  have  come  from  the  hose-house,  before  any  attack 
upon  it.    This  is  as  distinctly  denied  by  the  defendant's  witnesses,  who 
assert  the  first  fire  to  have  followed  the  assault.    In  point  of  numbers, 
the  witnesses  of  the  defendant  certainly  preponderate,  and  there  are 
among  them  many  native  American  citizens,  having  no  apparent  con- 
nection with  either  of  the  conflicting  parties.    It  is  for  you  to  consider 
and  determine  on  which  the  greatest  reliance  is  to  be  placed.     From  the 
whole  testimony  it  also  appears  that  the  meeting  was  generaUy  routed 
by  the  first  firing,  and  that  the  subsequent  bloody  contest  was  between 
the  assailants  of  the  meeting  and  a  body  of  armed  men,  who  rallied  and 
forkned  on  the  vacant  lot  on  the  north  side  of  Jefferson  Street,  whose  i^k 
pearance  and  conduct  are  clearly  described  by  Mr.  Martin.    It  was  about 
this  time  that  Hammit  was  killed.     Shields,  his  companion,  says  that  he 
heard  the  guns  going  off  over  by  the  market,  about  five  o'clock ;  that  he 
went  over  to  the  property  of  John  Box,  comer  of  Second  and  Master 
streets,  and  after  seeing  the  firing  and  riot,  he  ^  backed  out  a  little  while ; 
that  he  saw  Mr.  Hammit  coming  up  Master  towards  Cadwalader  Street; 
told  him  he  had  better  stay  from  there,  but  Hammit  said  he  would  go, 
and  refused  to  take  his  advice,  sajing  he  would  "  stick  to  the  rioters." 
This  testimony  would  seem  to  fix  the  time  of  Hammit's  approadi  to 
some  time  after  the  firing  began,  and  to  render  it  probable  that  he  acted 
in  unison  with  the  armed  body  described  by  Mr.  Martin.    I  will  conclude 
this  summary  by  calling  to  your  recollection  the  testimony  as  to  the 
previous  good  character  of  the  accused,  which,  if  the  proo&  of  his  guilt 
are  at  all  doubtftd,  will  receive  its  due  estimation  in  your  deliberations. 

706 


dalet's  case:  mauge:  riotous  homicide. 

If  the  call  of  the  meeting  of  the  dd  of  May  was  addressed  exdusively  to 
persons  favorable  to  its  objects,  the  interference  of  individuals  hostile  to 
its  proceedings,  and  the  breaking  np  and  dispersion  of  the  meeting  by 
them,  was  a  gross  outrage  on  the  rights  of  those  who  called  it  It  was 
a  riot  of  a  flagrant  kind.  Any  body  of  citizens  having  in  view  a  consti- 
tutional and  legal  purpose  have  the  right  peaceably  and  quieUy  to  as- 
semble together  for  its  consideration  and  discussion.  Any  attempt  by 
another  body  of  citizens  opposed  to  the  objects  of  the  assembly,  to  inter- 
rupt and  disperse  it,  is  not  to  be  tolerated.  In  this  instance  it  has  led  to 
the  long  train  of  riots,  murders,  and  arsons,  which  have  disgraced  our 
city  and  shaken  the  foundations  of  social  order.  American  dtizens, 
native  and  naturalized,  should  act  on  the  principle  that  error  is  harm- 
less while  reason  is  left  free  to  combat  it.  Every  attempt,  by  force  and 
violence,  to  interfere  with  the  rights  of  citizens,  to  meet  and  discuss 
proposed  lawful  public  measures,  is  the  direct  infraction  of  a  vital  prin- 
ciple of  our  institutions,  state  and  national.  But  a  public  meeting, 
otherwise  legal,  may,  from  the  manner,  place,  and  circumstances  of  its 
organization,  become  an  unlawful  and  even  a  riotous  assembly.  Thus, 
if  it  is  true,  as  has  been  stated  in  proof  here,  that  the  meeting  of  the  7th 
of  May,  in  Independence  Square,  was  convened  under  a  notification  to 
those  who  attended  it  to  come  armed ;  if  in  pursuance  of  such  a  sugges- 
tion, it  was  attended  by  persons  armed  with  deadly  weapons ;  if  the 
meeting  so  summoned  and  assembled  adjourned  to  march  in  a  body  to 
a  place  principally  inhabited  by  citizens  notoriously  opposed  to  its  ob- 
jects, openly  exhibiting  arms,  and  displaying  banners  containing  in- 
scriptions lacerating  to  the  feelings  of  such  citizens,  the  assembly  sunk 
from  the  dignified  position  of  a  body  of  freemen  exercising  a  great  con- 
stitutional right  into  a  mere  riot  The  adjournment  of  this  meeting  to 
Kensington  was  as  imprudent  as  it  was  illegal  and  disastrous ;  and  it  is 
to  tiie  credit  of  some  of  the  gentlemen  concerned  in  getting  it  up,  that 
they  strove  against  it;  and  most  unfortunately  for  this  community  their 
sober  counsels  were  disregarded,  and  those  of  rash  and  hot-headed  zeal- 
ots adopted.  The  sorrowful  histoiy  of  the  7th  of  May  would  not  have 
been  found  in  our  city's  annals,  nor  the  painftil  task  imposed  on  us,  of 
deciding  the  solemn  question  whether  many  of  our  fellow-men  shall  live 
or  die  for  acts  consequent  upon  this  adjournment  In  expressing  the 
opinion  of  the  court  on  the  legal  principles  involved  in  this  inquiry,  I 
will,  after  noticing  the  general  doctrines  discussed,  examine  those  urged 
by  the  commonwealth,  as  requiring  the  conviction  of  the  accused ;  and 
afterwaids  consider  those  insisted  upon  as  demanding  his  acquittal.  In 
performing  this  duty,  I  shall  simply  expound  principles,  leaving  their 
application  to  you. 

Murder,  as  defined  by  the  common  law,  is  when  a  person  of  sound 
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no  other  condngion  but  that  the  death  of  the  victim  was  intended.  Thw, 
if  one  man  shoot  another  through  the  head  with  a  musket  or  piatoMMill ; 
if  he  Btab  him  in  a  vital  part  with  a  sword  or  a  dagger ;  if  he  deave  Ik 
sknll  with  an  axe,  or  the  like ;  it  is  almost  impossible  for  a 


and  intelligent  mind  to  come  to  any  other  oondnsion  than  that  the  per- 
petrators of  sudi  acts  of  deadly  violence  intended  to  kilL     I  have  pot 
strong  instances  in  order  better  to  exemplify  the  principle.     In  its  pno- 
tical  application,  a  variety  of  cases  less  urgent  in  ihear  ctrcomatances  wiD 
necessarily  arise.    It  is  true,  the  act  says  the  killing  most  be  willii],  de- 
liberate, and  premeditated.     Bnt  every  intentional  act  is  of  oomse  a 
wilful  one,  and  deliberation  and  premeditation  simply  mean  that  the  act 
was  done  with  reflection,  was  conceived  beforehand.    No  apecific  lenftk 
of  time  is  required  for  such  deliberation.    It  would  be  a  moat  difficdt 
task  for  human  wit  to  furnish  any  safe  standard  in  this  particular.    Eveiy 
case  must  rest  on  its  own  circumstances ;  the  law,  reason,  and  oommon 
sense,  unite  in  declaring  that  an  apparently  instantaneous  act  may  be  ao^ 
companied  with  such  circumstances  as  to  leave  no  doubt  of  its  being  the 
result  of  premeditation.    Whether  the  fact  of  killing  was  or  was  not 
malicious  still  constitutes  the  great  inquiry  on  the  trial  of  every  indict- 
ment charging  murder.     For  even  where  the  intent  to  kill  is  nnqnestian- 
able,  still  the  killing  must  be  malicious,  to  consdtute  murder.     Where 
the  killing  is  without  malice,  though  it  be  unlawful,  it  is  but  manslaugh- 
ter.    If,  therefore,  upon  a  sudden  quarrel,  the  parties  fight  upon  the  spot, 
or  if  they  presently  fetch  their  weapons,  and  go  in  a  field  and  fi^t,  and 
one  be  killed,  it  will  be  but  manslaughter  in  the  survivor,  because  it  may 
be  presumed  that  the  blood  never  cooled.    And  it  must  be  observed  with 
regard  to  sudden  encounters,  that  when  they  are  begun,  the  blood  pvevi- 
ously  heated  kindles  afresh  at  every  blow,  and  in  the  tumult  of  the  pas- 
nons,  in  which  the  mere*instinct  of  self-preservation  has  no  inconsiderable 
share,  the  voice  of  reason  is  not  heard.    Therefore  the  law,  kindly  appre- 
ciating the  infirmities  of  human  nature,  extenuates  the  ofience  oommitted 
under  kuch  circumstances,  from  murder  to  manslaughter.     In  the  whiil- 
wind  of  passion  accompanying  such  illegal  conflicts,  the  law  supposes  that 
malice  aforethought,  the  vital  element  of  murder,  does  not  exist     In  one 
view  of  this  case,  this  doctrine  may  become  material  to  be  regarded.    A 
man  may  repel  force  by  force  in  the  defence  of  his  person,  hafaitatiotty  or 
property,  against  one  or  many  who  manifestly  intend  and  endeavor^  by 
violence  or  surprise,  to  commit  a  known  felony  on  either.   In  such  a  esse 
he  is  not  obliged  to  retreat,  but  may  pursue  his  adversary  till  he  find  h]m> 
self  out  of  danger ;  and  if  in  a  conflict  between  th«n  he  hi^ipeneth  to 
kill,  such  killing  is  justifiable.    The  right  of  self-defence  in  cases  of  this 
kind  is  founded  on  the  law  of  nature,  and  is  not  nor  can  be,  superseded  by 
any  law  of  society.    Where  a  known  felony  is  attempted  upon  the  per- 
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son,  be  it  to  rob  or  murder,  the  party  assaulted  may  repel  force  by  force ; 
and  even  his  servant  attendant  upon  him,  or  any  other  person  present, 
may  interpose  for  preventing  mischief,  and  if  death  ensues,  the  party  so 
interposing  will  be  justified.     Here  the  law  of  self-defence  plainly  coin- 
cides with  the  dictates  of  reason.    An  attempt  is  made  to  commit  arson 
or  burglary  on  the  habitation ;  the  owner,  or  any  part  of  his  fiunily,  or 
even  a  lodger  with  him,  may  lawfully  kill,  the  assailants  for  preventing 
the  mischief  intended.    Here,  likewise,  nature  and  social  duty  codperate. 
A  riotous  and  tumultuous  body  attempt  to  commit  an  arson  on  a  church, 
or  to  maliciously  bum  and  rob  a  bank ;  they  may  be  resisted  to  the  ex- 
treme extent  required  to  repel  them,  and  life  itself  may  be  taken,  if  the 
necessity  of  the  defence  demands  it    In  these  cases  the  parly  killed  is 
engaged  in  the  commission  of  a  crime  of  the  highest  grade,  next  to  mur- 
der or  treason,  and  he  may  be  lawfully  resisted,  even  unto  death. 

But  a  mere  trespass  on  a  man's  property,  not  his  dwelling-house,  will 
not  justify  the  owner  in  taking  away  the  life  of  the  aggressor  in  protect- 
ing it  For  the  rule  of  the  law  is,  that  where  such  trespass  is  barely 
against  the  property  of  another,  not  his  dwelling-house,  it  is  not  a  prov- 
ocation sufficient  to  warrant  the  owner  in  using  a  deadly  weapon  ;  and  if 
he  do  so,  and  with  it  kill  the  trespasser,  this  wOl  be  murder,  because  it 
is  an  act  of  violence  beyond  provocation ;  but  if  the  injury  be  inflicted 
with  an  instrument,  and  in  a  manner  not  likely  to  kill,  and  the  trespasser 
should,  notwithstanding,  happen  to  be  killed,  it  will  be  no  more  than 
manslaughter, -« the  law  so  &r  recognizing  the  adequacy  of  the  provoca- 
tion arising  from  the  trespass.  Under  what  circumstances  the  lives  of 
rioters  concerned  in  the  commission  of  unlawful  acts  may  be  justly  taken 
by  officers  or  citizens,  I  have  had  occasion  already  to  express  during  the 
present  term.  I  then  stated  that  where  an  actual  riot  exists,  particularly 
when  life  and  property  are  threatened  by  the  insurgents,  citizens  may,  of 
their  own  authority,  lawfully  endeavor  to  suppress  tiie  riot,  and  for  that 
purpose  may  even  arm  themselves ;  and  that  whatever  is  honestly  done 
by  them  in  the  execution  of  that  object  will  be  supported  and  justified 
by  the  law.  But  I  expressed  my  opinion  then,  and  I  still  think,  that 
citizens  using  such  feroe  had  better  be  assistant  to  the  sheriff  and  public 
functionaries  than  to  assume  such  an  urgent  authority,  except  in  cases  of 
the  extremest  necessity.  But  if,  under  proper  circumstances,  the  law  will 
extend  to  citizens  the  same  indemnity  in  resorting  to  extreme  measures 
fer  the  suppression  of  dangerous  riots  that  it  affords  to  officers  acting  for 
the  like  object,  it  will  certainly  extend  no  greater.  How  this  authority 
is  to  be  exercised  by  sheriffs,  I  have  expressed  in  the  opinion  referred  to, 
in  these  words :  ^  When  engaged  in  the  suppression  of  dangerous  riots, 
the  sheriff  and  his  assistants  are  authorized  to  resort  to  every  neces* 
sary  means  to  restore  peace,  and  prevent  criminal  outrages  against 
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no  other  condnsioii  but  that  the  death  of  the  yictim  was  intended.   Tbia, 
if  one  man  shoot  another  through  the  head  with  a  miuket  or  pistol-bin; 
if  he  stab  him  in  a  vital  part  with  a  sword  or  a  dagger ;  if  he  deave  ka 
skull  with  an  axe,  or  the  like ;  it  is  almost  impossible  for  a  reflecdng 
and  intelligent  mind  to  come  to  any  other  condnsion  than  that  the  per- 
petrators  of  sadi  acts  of  deadly  violence  intended  to  kilL     I  hare  pot 
strong  instances  in  order  better  to  exemplify  the  prindple.     In  its  prK- 
tical  application,  a  variety  of  cases  less  urgent  in  thdr  circomstanoei  will 
necessarily  arise.    It  is  true,  the  act  says  the  killing  moat  be  wilful,  de- 
liberate, and  premeditated.     But  every  intentional  act  is  of  coune  i 
wilful  one,  and  deliberation  and  premeditation  simply  mean  that  the  set 
was  done  with  reflection,  was  conceived  beforehand.    No  spedflo  ieogtk 
of  time  is  required  for  such  deliberation.    It  would  be  a  most  difficult 
task  for  human  wit  to  furnish  any  safe  standard  in  this  particular.    Every 
case  must  rest  on  its  own  circumstances ;  the  law,  reason,  and  cohudob 
sense,  imite  in  declaring  that  an  apparently  instantaneous  act  may  be  » 
oompanied  with  such  drcumstances  as  to  leave  no  doubt  of  its  being  the 
result  of  premeditation.    Whether  the  fact  of  killing  was  or  was  not 
malidous  still  constitutes  the  great  inquiry  on  the  trial  of  every  indk^ 
ment  charging  murder.     For  even  where  the  intent  to  kill  is  onquestioD- 
able,  still  the  killing  must  be  malidous,  to  constitute  murder.    Where 
the  killing  is  without  malice,  though  it  be  unlawful,  it  is  but  manslangb- 
ter.     If,  dierefore,  upon  a  sudden  quarrd,  the  parties  fight  upon  the  spot, 
or  if  they  presently  fetch  their  weapons,  and  go  in  a  fidd  and  fight,  and 
one  be  killed,  it  will  be  but  manslaughter  in  the  survivor,  because  it  may 
be  presumed  that  the  blood  never  cooled.    And  it  must  be  observed  with 
regard  to  sudden  encounters,  that  when  they  are  begun,  the  blood  previ- 
ously heated  kindles  afresh  at  every  blow,  and  in  the  tumult  of  the  par- 
dons, in  which  the  mere^instinct  of  sdf-preservation  has  no  inoonsidenble 
share,  the  voice  of  reason  is  not  heard.    Therefore  the  law,  kindly  appi^ 
dating  the  infirmities  of  human  nature,  extenuates  the  offence  committed 
under  kuch  drcumstances,  from  murder  to  manslaughter.     In  the  irbiri- 
wind  of  passion  accompanying  such  illegal  conflicts,  the  law  supposes  thst 
malice  aforethought,  the  vital  element  of  murder,  does  not  exist    In  ob^ 
view  of  this  case,  this  doctrine  may  become  material  to  be  regarded.   A 
man  may  repd  force  by  force  in  the  defence  of  his  person,  hafaitatioOi  or 
property,  against  one  or  many  who  manifestly  intend  and  endeavor,  by 
violence  or  surprise,  to  commit  a  known  fdony  on  dther.    In  such  a  ctfe 
he  is  not  obliged  to  retreat,  but  may  pursue  his  adversary  till  he  find  him* 
sdf  out  of  danger ;  and  if  in  a  conflict  between  them  he  happeneth  to 
kill,  such  killing  is  juistifiable.    The  right  of  self-defence  in  cases  of  tbi* 
kind  is  founded  on  the  law  of  nature,  and  is  not  nor  can  be,  superseded  by 
any  law  of  sodety.    Where  a  known  £dony  is  attempted  upon  the  p^ 
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son,  be  it  to  rob  or  murder,  the  party  assaulted  may  repel  force  by  force ; 
and  even  his  servant  attendant  upon  him,  or  any  other  person  present, 
may  interpose  for  preventing  mischief,  and  if  death  ensues,  the  party  so 
interposing  will  be  justified.  Here  the  law  of  self-defence  plainly  coin- 
cides with  the  dictates  of  reason.  An  attempt  is  made  to  commit  arson 
or  burglary  on  the  habitation ;  the  owner,  or  any  part  of  his  &mily,  or 
even  a  lodger  with  him,  may  lawfully  kill,  the  assailants  for  preventing 
the  mischief  intended.  Here,  likewise,  nature  and  social  duty  co<Sperate. 
A  riotous  and  tumultuous  body  attempt  to  commit  an  arson  on  a  church, 
or  to  maliciously  bum  and  rob  a  bank ;  they  may  be  resisted  to  the  ex- 
treme extent  required  to  repel  them,  and  life  itself  may  be  taken,  if  the 
necessity  of  the  defence  demands  it  In  these  cases  the  party  killed  is 
engaged  in  the  commission  of  a  crime  of  the  highest  grade,  next  to  mur- 
der or  treason,  and  he  may  be  lawfully  resisted,  even  unto  death. 

But  a  mere  trespass  on  a  man's  property,  not  his  dwelling-house,  will 
not  justify  the  owner  in  taking  away  the  life  of  the  aggressor  in  protect* 
ing  it  For  the  rule  of  the  law  is,  that  where  such  trespass  is  barely 
against  the  property  of  another,  not  his  dweUing-house,  it  is  not  a  prov- 
ocation sufficient  to  warrant  the  owner  in  using  a  deadly  weapon ;  and  if 
he  do  so,  and  with  it  kill  the  trespasser,  this  will  be  murder,  because  it 
is  an  act  of  violence  beyond  provocation ;  but  if  the  injury  be  inflicted 
with  an  instrument,  and  in  a  manner  not  likely  to  kill,  and  the  trespasser 
should,  notwithstanding,  happen  to  be  killed,  it  will  be  no  more  than 
manslaughter,-^ the  law  so  &r  recognizing  the  adequacy  of  the  provoca- 
tion arising  firom  the  trespass.  Under  what  circumstances  the  lives  of 
rioters  concerned  in  the  commission  of  unlawful  acts  may  be  justly  taken 
by  officers  or  citizens,  I  have  had  occasion  already  to  express  during  the 
present  term.  I  then  stated  that  where  an  actual  riot  exists,  particularly 
when  life  and  property  are  threatened  by  the  insurgents,  citizens  may,  of 
their  own  authority,  lawfully  endeavor  to  suppress  the  riot,  and  for  that 
purpose  may  even  arm  themselyes ;  and  that  whatever  is  honestly  done 
by  them  in  the  execution  of  that  object  wiU  be  supported  and  justified 
by  the  law.  But  I  expressed  my  opinion  then,  and  I  still  think,  that 
citizens  using  such  fbroe  had  better  be  assistant  to  the  sheriff  and  public 
functionaries  than  to  assume  such  an  urgent  authority,  except  in  cases  of 
the  extremest  necessity.  But  if^  under  proper  circumstances,  the  law  will 
extend  to  citizens  the  same  indemnity  in  resorting  to  extreme  measures 
for  the  suppression  of  dangerous  riots  that  it  affords  to  officers  acting  for 
the  like  object,  it  will  certainly  extend  no  greater.  How  this  authority 
is  to  be  exercised  by  sheriffs,  I  have  expressed  in  the  opinion  referred  to, 
in  these  words :  ^  When  engaged  in  the  suppression  of  dangerous  riots, 
the  sheriff  and  his  assistants  are  authorized  to  resort  to  every  neces-  ■ 
sary  means  to  restore  peace,  and  prevent  criminal  outrages  against 

711 


APPENDIX. 

person  or  property.  They  may  arrest  rioters,  or  detain  and  imprisn 
them.  If  they  resist  the  sheriff  and  his  assistants  in  their  endeavor  to 
apprehend  them,  and  continue  their  riotous  actions  under  audi  ciicsm- 
stances,  the  kiUing  becomes  justifiable."  There  is  nothing  here  said  or 
intended  to  convey  the  idea  that  a  mere  unlawful,  or  even  riotoiis  assen- 
bly,  can  be  sbot  down  by  musketry  without  any  preyions  effort  bosf 
made  to  suppress  it  by  less  bloody  and  more  pacific  meaaores.  It  ii 
when  the  conservator  of  the  peace  is  contemned  and  resisted,  and  the 
law  and  its  ministers  set  at  defiance,  that  he  is  authorized  to  vindicate  iii 
majesty  at  all  hazards.  Biotous  and  turbulent  as  may  hare  been  tk 
meeting  on  the  7th  of  May,  in  its  organization  in  the  Independence 
Square,  and  its  progress  to  the  Washington  Market,  no  one,  whetho'  pii- 
vate  citizen  or  public  officer,  would  have  been  authorized  to  fire  apoo  it 
until  other  means  were  resorted  to  for  its  dispersion,  and  necessities  arose 
firom  the  manner  and  extent  of  the  resistance  to  such  means,  demanding 
extremities.  The  law  recognizes  the  existence  of  a  necessity  for  the  sup- 
pinion  of  riot  and  rioters,  by  extreme  means ;  but  it  is  a  neoessi^  oolj 
justifiable  in  extreme  cases.  Where  indeed  rioters  exhibit  a  spirit  thst 
manifestly  would  mock  expostulation ;  where  they  at  once  enter  upon  a 
predetermined  work  of  destruction,  and  execute  it  under  circamstBDces 
of  violence  and  ferocity ;  and  with  the  display  of  force,  clearly  manifest- 
ing that  delay  in  action,  for  the  employment  of  remonstrances,  would  be 
useless  and  pernicious,  then  such  a  mob  may  be  regarded  and  treated 
as  a  common  enemy. 

But  the  demonstration  on  the  EQbemia  hose-house  and  carriage,  ad- 
mitting it  to  have  preceded  any  attack  on  the  assembly  in  the  maiket» 
presented  no  such  contingency  as  justified  the  firing  on  the  boys  and 
men  engaged  in  it     Before  this,  no  felonious  assault  was  made  on  aoj 
other  property ;  none  certainly  which  called  for  or  produced  a  fire  oo 
those  perpetrating  it.    The  attack  on  the  hose-house,  and  the  remofal 
of  the  apparatus  for  the  purpose  of  its  destruction,  was  the  aggressioD 
followed  by  the  firing.    This  was  a  gross  trespass,  deserving  of  severe 
legal  punishment,  but  it  did  not  justify  the  use  of  deadly  weapons  whidi 
foUowed  it,  even  by  the  owners  of  the  property,  much  less  by  strangen 
at  a  distance  from  the  scene  of  action, — such,  as  the  armed  occupants  of 
Jefferson  Street,  the  Grermantown  Road,  and  that  vicinity.    If  death  had 
followed  that  rash  and  wicked  act,  all  the  acton  in  it  would  be  guilty  ci 
murder  at  the  common  law  certainly.     But  neither  Matthew  Hammit^ 
nor  any  other  individual,  as  for  as  the  proofs  are  before  us,  was  kiUed  by 
this  fire ;  and  hence  the  legal  liabilities  incurred  by  those  by  whom  it  was 
perpetrated  are  not  the  primary  subjects  for  consideration  in  this  investi* 
gation,  although  they  may  become  matters  of  future  examination.    The 
true  legal  character  of  this  act  may  be  of  importanoe  in  another  view  to 
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be  taken  of  ihis  case  hereafter.     Hammitt  was  killed  after  the  first  at- 
tack, and  aft^r  the  friends  of  the  meeting  had  rallied  and  commenced 
returning  the  assault  of  those  who  were  guilty  of  the  first  illegal  firing. 
Such  a  course  was  most  natural  under  the  circumstances^  it  is  true.     But 
nevertheless,  was  it  legal?     The  law  permits  no  man  to  he  his  own 
avenger.     Vengeance  belongs  only  to  the  Most  High.     Instead  of 
sach  a  movement,  the  injured  parties  should  have  appealed  to  the  laws 
for  justice  and  protection.    The  act  went  beyond  the  necessities  of  self- 
defence,  which  are  limited  to  the  immediate  resistance  of  aggression. 
Should  this  right  be  conceded  to  the  extent  assumed,  the  wild  ferocity  of 
private  vengeance  would  usurp  the  place  of  the  public  vindication  of  law, 
and  social  security  and  order  would  wither  under  the  heated  atmosphere 
of  passion.    I  speak  not  now  of  the  case  of  a  lawftd  assembly  illegally 
attempted  to  be  dispersed  by  force  and  violence,  and  persisting,  in  the 
£ace  of  such  opposition,  to  maintain  its  right  to  assemble,  at  all  hazards. 
That  question  is  reserved  for  the  occasion  in  which  it  shall  arise.     But 
the  meeting  of  the  7th  of  May,  we  have  said,  was,  if  the  defendant's  testi- 
mony is  believed,  from  its  attending  drcumstanoes  an  unlawful  assembly. 
This  character  was  conceded  to  it  by  the  attorney  general.    It  was  un- 
lawfully, indeed,  assaulted,  and  if  death  had  ensued,  the  assailants  would 
have  been  guilty  of  murder.     But  an  unlawful  assembly,  unlawfully  as- 
saOed  and  dispersed,  has  certainly  no  legal  right  to  reassemble  with 
deadly  weapons  to  attack  and  destroy  those  who  have  so  assaulted  them. 
By  so  doing,  they  are  usurping  the  authority  of  the  law.     But  if  in  the 
heat  of  excited  passion  consequent  upon  such  wrong,  they  should  ^  pres- 
ently fetch  their  weapons,  and  go  into  a  field  and  fight,"  and  in  the 
combat  one  of  the  original  assailants  should  be  killed,  it  would  only  be 
manslaughter  in  them,  because  the  law  would  presume  their  blood  had 
never  cooled  since  the  first  aggression.    If  the  original  assailants  in  this 
renewed  combat  should,  without  malice,  kill  any  of  the  party  so  returning 
to  the  affray,  they  would  be  equally  guilty  of  manslaughter ;  for  they  were 
the  first  aggressors,  and  the  wrong  done  by  them  originally  led  to  the 
homicide.    They  occupy  the  position  of  one  of  the  parties  engaged  in  a 
mutual  unlawful  combat,  where  either  of  the  contestants  slaying  his  op- 
ponent is  guilty  of  manslaughter. 

The  attorney  general  has  put  the  case  in  one  point  of  view,  which,  if 
sustained  by  the  proof,  would  make  the  killing  of  Matthew  Hammitt  a 
murder  of  the  first  degree.  He  insists  that  the  whole  case  shows  an 
original  and  formed  design  in  the  defendant  and  hb  associates  to  disperse 
any  meeting  having  for  its  object  that  contemplated  by  the  meeting  of 
Friday,  the  3d  of  May,  and  to  destroy  and  kill  those  concerned  in  it,  if 
their  object  could  be  accomplished  in  no  other  way.  He  insists  that  the 
whole  conduct  of  Daley  and  his  associates  manifests  that  such  was  their 
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intention,  and  that  the  affair  of  the  hose-hoase  was  a  mere  pretext  lo 
coyer  a  deeper  and  deadlier  design.  If  yon  should  believe  that  the 
arming  and  array  in  the  vicinity  of  the  market  was  really  with  this 
diabolical  motive,  and  that  the  slaying  of  the  deceased  and  all  otben 
who  fell  on  that  day  was  the  product  of  such  a  design,  and  done  in  the 
consummation  of  it,  then  all  those  concerned  in  this  deed,  principslsy 
aiders,  and  abettors  are  guilty  of  murder  of  the  first  d^ree ;  altfaoi^ 
Hammitt  might  have  been  guilty  of  manslaughter  only,  had  he  been 
the  slayer.  Whether  the  &cts  proved  justify  this  inference  is  for  your 
decision,  and  yours  only.  The  court  distinctly  leave  that  question  exdn- 
sively  to  you,  without  designing  in  the  slightest  degree  to  interfere  with 
your  judgment. 

Finally,  the  defendant's  counsel,  in  their  sealous  and  doqnmit  aign- 
ment  on  the  plea  of  justification,  insisted  that  all  the  facts  of  the  case 
show  that  the  object  of  the  assembly  of  the  7th  of  May  at  the  market* 
house  was  to  sack  and  destroy  the  houses,  and  injure  and  abuse  the  per- 
sons of  those  with  whom  the  defendant  was  in  connection  on  that 
sion ;  that  they  marched  to  the  scene  of  contemplated  violence 
arms  and  banners  displayed,  threatening  vengeance  and 
that  they  actually  assailed  persons  and  dwellings ;  that  the  wives  and 
children  of  the  assailed  were  forced  to  fly  for  safety  and  protection  to 
the  highways,  and  to  the  hospitable  roofs  of  the  charitable  ;  that  i^  in 
their  terrror,  they  may  not  have  measured  the  defence  with  the  cool 
accuracy  of  a 'court  and  jury,  secure  in  the  dignity  of  their  position,  a 
slight  excess  should  not  change  them  from  the  condition  of  injured  and 
persecuted  men,  vindicating  the  rights  of  humanity,  into  that  of  con- 
demned felons.  How  far  these  positions  are  just  inferences  firom  evi- 
dence is  for  your  decision.  If  sustained,  a  case  of  justifiable  adf- 
defence  would  be  made  out 

In  our  opinion  the  indictmeint  is  sufficient,  and  under  it  you  can  con- 
vict the  defendant  of  murder  in  the  first  or  of  the  second  degree,  of 
manslaughter,  or  entirely  acquit  him. 

I  have  now,  gentlemen,  g^ven  you  the  united  views  of  the  court  as  to 
the  law  of  the  case.  It  is  for  you  to  apply  the  ^ts  to  those  principles, 
and  render  your  verdict  accordingly,  always  remembering  that  the  die- 
tates  of  your  conscientious  judgments  should  alone  influence  your  con* 
elusions. 
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Hare's  Case. 

Philadelphia  Oyer  and  Terminer^  1844 

Isaac  Hare  was  pnt  upon  his  trial  charged  with  the  murder  of 
Joseph  Rice,  during  the  riots  in  Kensington  in  May,  1844.  The  fol- 
lowing charge  was  delivered  hy  King,  President,  who  prefiiced  it  by 
referring  generally  to  the  &ct8  out  of  which  arose  the  legal  principles 
contended  for -by  the  commonwealth  and  defendant  respectively.  After 
observing  that  it  was  not  his  intention  to  express  any  opinion  upon  those 
facts,  but  to  leave  them  exclusively  to  the  jury,  he  proceeded  as  fol- 
lows:— 

The  doctrines  of  the  law  may  be  thus  summed  up ;  and  we  desire  you 
to  receive  them  as  our  judgment  on  the  principles  which  we  think  ought 
to  guide  your  deliberations.  If  from  the  proofs  before  you  it  has  been 
made  to  appear  that  Hare,  and  others  with  whom  he  was  in  association, 
after  the  original  assault  on  the  meeting  of  the  7th  of  May,  and  the  dis- 
persion of  that  meeting  consequent  upon  it,  left  the  scene  of  action, 
gathered  arms  and  friends,  and  returned,  and  there  commenced  burning 
the  houses  and  property  of  the  assailants,  and  firing  upon  and  killing, 
or  endeavoring  to  kiU  them,  for  the  purpose  of  avenging  the  wrongs 
they  had  suffered,  and  not  for  the  purpose  of  arresting  and  bringing  the 
original  offenders  to  justice,  then  their  conduct  was  illegal  and  unjusti- 
fiable, and  they  each  and  all  are  criminally  liable  for  all  the  consequences 
flowing  from  such  acts  of  unauthorized  vengeance.  The  law  does  not 
and  will  not  permit  any  individual  or  body  of  men  to  become  their  own 
avenger,  and  if  they  attempt  it,  and  injuries  to  person  or  property  fol- 
low, they  are  criminally  responsible  for  their  conduct  If  courts  of  jus- 
tice should  once  recognize  this  wild  tight  of  private  vengeance,  it  is 
evident  that  the  bands  of  social  order  and  security  would  be  torn  asun- 
der, and  the  cannon  and  the  musket  become  the  substitutes  for  the  bench 
and  the  jury  box,  in  measuring  out  the  nature  and  amount  of  punish- 
ment to  offenders  against  public  law.  The  concession  of  such  a  right 
of  self-vindication  would  be  the  immediate  and  complete  demolition  of 
all  public  safety,  the  surrender  of  all  the  powers  of  government,  and  the 
termination  of  the  supremacy  of  the  law. 

If  any  citizen  or  body  of  citizens  are  injured  or  aggrieved,  the  vindi- 
cation of  their  infracted  rights  belongs  exclusively  to  the  civil  govern- 
ment ;  and  if  they  attempt  to  forestall  the  public  arm  and  undertake  to 
chastise  those  from  whom  they  have  suffered  wrong,  they  are  acting  as 
much  in  opposition  to  public  justice  as  the  original  aggressors.    Let  me 
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not,  however,  be  here  misunderstood :  I  do  not  mean  at  aU  to  qoe^ki 
the  sacred  and  unalienable  right  of  self-defence, — a  riglit  derived  free 
the  laws  of  nature,  and  superior  to  anything  emanating  from  fanman  lav- 
givers.  Bj  virtue  of  this  inherent  right,  any  man  assailed  bj  aoocfaer, 
under  drcnmstanoes  manifesting  an  intention  to  take  life,  or  do  gnss 
bodily  harm,  may  immediately  resist  the  assailant,  even  nnto  death.  He 
may  even,  under  circumstances  of  urgent  and  manifest  necesaitj,  antia- 
pate  the  blow  of  an  assailant  threatening  such  an  attack,  and  strike  kim 
down  before  his  deadly  intention  is  followed  by  an  actual  aasaolt.  Bis 
when  a  man  so  assailed  has  retreated  from  the  assailant,  and  is  secure  ia 
his  separation  from  farther  personal  aggression,  he  has  no  ri^t  to 
return  armed  to  the  scene  of  conflict,  and  voluntarily  engage  in  a  nev 
contest  with  the  aggressor.  If  he  does  so,  and  slays  him,  he  is  goQty  of 
murder  or  manslaughter,  according  to  the  circumstances  under  which  the 
homidde  is  committed.  If,  on  receiving  such  a  deadly  assault,  he  sud- 
denly leaves  the  scene  of  outrage,  procures  arms,  and  in  the  Iwat  of 
blood  consequent  upon  the  wrong,  returns  and  renews  the  combat,  and 
slays  his  adversary,  both  being  armed,  such  a  homicide  would  be  bm 
manslaughter.  For  the  law,  frx>m  its  sense  of  and  tenderness  towaids 
human  infirmity,  would  consider  that  sufficient  time  had  not  elapsed  fe 
the  blood  to  cool  and  reason  to  resume  its  empire  over  the  mind,  smart- 
ing under  the  original  wrong.  And  such  I  said  in  Daley's  case  was  the 
position  of  any  who,  after  the  illegal  firing  on  the  cituens  on  the  7th  of 
May,  hastened  and  gathered  friends  and  arms  and  returned  to  the  scene 
of  assault,  having  in  view  the  destruction  of  those  who  were  guilty  of 
the  outrage,  if  they  subsequently  killed  any  of  the  original  aggressors. 
Parties  meeting  and  entering  into  deadly  conflict,  under  such  ciraim- 
stances,  are  all  criminals  —  perhaps  in  different  degrees,  having  regaid 
to  l^hose  who  were  the  first  and  unprovoked  assailants.  And  if  hmnaa 
life  is  taken  in  such  a  combat,  renewed  by  common  consent,  the  slayer 
and  all  aiding,  abetting,  and  assisting  him  are  at  least  guil^  of  man- 
slaughter. Masses  of  men  have  no  more  right  to  engage  in  such  general 
and  mutual  combat,  than  individuals  have  to  array  themselves  against 
each  other  in  private  duel.  If  life  is  taken  in  either  of  these  cases,  the 
offenders,  their  aiders,  and  abettors  are  guilty  of  felonious  homicide. 
The  law  does  not  stop  to  inquire  into  the  relative  merits  of  such  vio- 
lators of  the  public  peace,  but  regards  them  all  as  obnoxious  to  censuie 
and  punishment. 

If  during  such  a  scene  of  unlawful  violence  an  innocent  third  person 
is  slain,  who  had  no  connection  with  the  combatants  on  either  side^  nor 
any  participation  in  their  unlawful  doings,  such  a  homicide  would  be 
murder  at  common  law  in  all  the  parties  engaged  in  the  affiray.  It 
would  be  a  homidde,  the  consequence  of  an  unlawful  act,  and  all  par- 
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ticipant  in  such  an  act  are  alike  responsible  for  its  consequences.    If  the 
law  should  be  called  upon  to  detect  the  particular  agents  by  whom  such 
a  slaying  has  been  perpetrated  in  a  general  combat  of  this  kind,  it  would 
perpetnallj  defeat  justice  and  give  inmiunity  to  guilt     Suppose,  for  in- 
stance, a  fight  with  fire-arms  between  two  bodies  of  enraged  men  should 
take  place  in  a  public  street,  and  from  a  simultaneous  fire  innocent  citi- 
zens, their  wives,  or  children  in  their  houses,  should  be  killed  by  some  of 
the  missiles  discharged,  —  shall  the  violators  of  the  public  peace,  whose 
unlawful  acts  have  produced  the  death  of  the  unoffending,  escape,  be- 
cause from  the  manner  and  time  of  the  fire  it  is  impossible  to  tell  from 
-what  quarter  the  implement  of  death  was  propelled?    Certainly  not. 
The  law  declares  to  such  outlaws,  you  are  equally  involved  in  all  the 
consequences  of  your  assault  on  the  public  peace  and  safety.    Is  there 
any  hardship  in  this  principle  ?     Does  not  a  just  regard  to  the  general 
safe^  demand  its  strict  application  ?    If  men  are  so  reckless  of  the  Hves 
of  the  innocent  as  to  engage  in  a  conflict  with  fire-arms  in  the  public 
highway  of  a  thickly  populated  dty,  are  they  to  have  the  benefits  of 
impracticable  niceties,  in  order  to  their  indemnity  from  the  consequences 
of  their  own  conduct?    Take   the  present  case  as  exemplifying  the 
effects  of  such  a  doctrine.    Joseph  l^ce  was  killed  within  the  inclosure 
of  his  house,  at  a  time  when  the  probabilities  are  that  both  belligerents 
were  maintaining  a  desultory  fire  upon  each  other,  and  hence  it  becomes 
difficult  to  say  with  positive  accuracy  by  which  he  was  killed.    Are  the 
party  at  the  market  to  escape  the  consequences  of  his  death  by  raising  a 
doubt  whether  a  shot  from  their  opponents  at  Jefferson  Street,  Harmony 
Court,  and  the  Germantown  Road  may  not  have  killed  him  ?     Such  a 
doubt  must  equally  enure  to  the  benefit  of  those  opponents,  should  they 
be  placed  on  trial  for  the  same  offence ;  and  between  these  doubts  the 
life  of  a  citizen  is  taken  with  impunity.    Is  it  not  both  a  juster  and  a 
wiser  course  to  say  that  both  were  alike  offenders  when  the  homicide  was 
perpetrated,  and  both  are  alike  chargeable  with  its  consequences  ?    Is  it 
not  of  the  deepest  moment  to  the  future  peace  and  safety  of  the  com- 
munity, —  is  it  not  of  all  things  that  best  calculated  to  prevent  our  streets 
from  becoming,  hereafter,  bloody  arenas  where  enraged  and  lawless  men 
shall  setUe  their  disputes  with  weapons  of  death,  alike  calculated  to 
reach  the  combatant  and  the  non-combatant, — to  at  once  declare,  that 
for  every  drop  of  innocent  blood  shed  in  such  a  scene  of  outrage,  every 
man  who  is  taking  a  part  in  such  an  infraction  of  the  law  is  equally 
gwltj  ?    Such  we  believe  to  be  the  law,  founded  on  the  plainest  reason, 
justified  by  the  clearest  expediency,  and  demanded  by  the  most  obyious 
necessity.    A  homicide  committed  under  such  drcumstances  would  not, 
however,  be  a  murder  of  the  first  degree,  because  there  would  exist  no 
sach  malice  as  is  required  by  our  statute  to  constitute  that  crime.    At 

•     717 


APPENDIX. 

oommon  law  such  a  homicide  would  be  murder^  rednoed,  howeror,  h; 
the  act  of  1790  to  murder  of  the  second  degree. 

But  if  one  or  more  of  the  parties  so  engaged  in  an  anlawfid  oomhift 
deliberately  fire  at  and  kill  an  innocent  third  person,  taking  no  part  m 
the  conflict,  having  no  just  reason  to  regard  him  as  one  of  tlie  belliger-  I 
ents,  such  killing  would  be  murder  of  the  first  degree.  It  would  preaeo^ 
the  case  of  a  wilful,  deliberate,  and  premeditated  killing,  perpetrated  wkh 
an  instrument  likelj  to  take  life,  rendering  the  actual  perpetTBtors  gaSkj 
of  the  highest  grade  of  crime  known  to  our  criminal  code.  If  the  te^ 
mony,  in  your  judgment,  brings  clearly  home  to  the  defendant  satk  s 
charge,  he  should  be  convicted.  If,  however,  the  commonwealth  hes  ncs 
fiilly  satisfied  your  minds  in  the  affirmative  of  this  position ;  or  if  the 
proofs  adduced  by  the  defendant  have  rebutted  this  allegation,  or  thrown 
a  fiiir  doubt  upon  its  certainty,  then  you  ought  not  and  cannot  justly  ooz>- 
vict  him  of  that  part  of  the  charge  involving  capital  punishment. 

The  defence,  besides  denying  the  adequacy  of  the  proof  to  estefalish 
the  identity  of  the  defendant,  either  as  one  of  the  parties  aetnallj  kiDiag 
Bice,  or  as  beiug  one  of  others  acting  in  concert  by  whom  he  was  killed, 
and  assuming,  for  the  sake  of  the  argument,  that  Hare  was  present  when 
he  was  so  killed,  insists  that  the  killing  was  justified,  first,  as  being  done 
in  self-defence ;  and  second,  as  being  done  by  those  with  whom  Hare  is 
said  to  have  been  associated  in  an  honest  endeavor  to  repress  a  danger- 
ous and  bloody  riot,  and  to  bring  its  perpetrators  to  public  justice.     In 
order  to  raise  the  first  point,  it  is  argued  that  there  was  no  cessation  of 
the  mutual  firing  between  the  combatants  from  the  first  onslaught ;  that 
Bice  was  acting  with  the  original  assailants  armed  and  engaged  in  the 
firing,  and  that  he  met  his  death  in  the  resistance  made  to  the  mmderoia 
assault  committed  by  himself  and  his  associates  on  the  defendant  and 
those  united  with  him.    If  it  is  true  that  the  attack  with  deadly  wei^pons 
on  the  meeting  of  the  7th  of  May  was  instantly  returned  by  those  nzdaw- 
fiilly  assailed ;  that  they  continued  it  in  order  to  the  preservation  of  their 
own  lives,  which,  by  no  other  practicable  and  reasonable  means,  oonld 
have  been  preserved,  by  reason  of  the  sudden,  fierce,  and  deadly  nature 
of  the  assault  upon  them ;  if  Bice  was  engaged  in  this  assault,  and  fell 
from  the  resistance  of  the  assailed,  rendered  absolutely  and  indispensably 
necessary  from  the  suddenness,  violence,  and  extent  of  the  assault,  a  case 
of  homicide  in  self-defence,  and  as  such  justifiable  in  law,  has  been  made 
out,  and  the  defendant  is  entitled  to  an  aoquittaL    But  stOl,  if  the  return 
of  the  fire  was  not  an  immediate  act ;  if  the  proof  shows  that  the  as- 
saulted party  retired,  armed  themselves,  returned  to  the  scene  of  original 
violence,  and  there  voluntarily  and  without  any  necessity  in  order  to  the 
preservation  of  their  lives,  renewed  the  combat  for  the  object  of  inflict- 
ing even  what  they  supposed  just  chastisement  on  their  opponents,  the 
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doetrine  of  self-defence  has  no  rdevancy  to  the  case.    The  plea  of  self- 
defence  rests  on  the  natural  right  every  man  has  to  protect  his  own  life 
agsdnst  an  nnlawAil  assault  upon  it  by  another.    If,  however,  when  secure 
fjTom  danger,  by  his  actual  removal  from  the  threatened  assault,  he  vol- 
untarily returns  to  meet  his  adversary,  and  renews  the  combat,  it  cannot 
be  pretended  he  acts  in  defence  of  his  own  life  against  impending  and  in- 
evitable destruction.    He  assumes,  under  such  circumstances,  a  new  char- 
acter.   He  becomes  a  party  voluntarily  entering  into  an  unlawful  conflict, 
and   is  responsible  for  all  the  consequences  following  his  new  position. 
ITou  are,  however,  the  exclusive  judges  of  the  fiicts  of  this  case,  and  if 
you  are  of  opinion  that  Hare  was  actually  present  and  participated  in  the 
affray  that  led  to  the  death  of  Rice,  but  are  satisfied  from  the  proof  that 
a  case  of  excusable  self-defence  ha&  been  made  out  within  the  principles 
of  law,  as  expounded  by  the  court,  you  ought  to  acquit  him. 

As  to  the  second  ground  of  justification  assumed.    In  a  previous  case 
tried  in  this  particular,  nearly  under  the  same  facts,  it  was  considered  by 
us  that  the  weight  of  the  testimony  established  the  first  firing  to  have  fol- 
lowed the  attack  on  the  Hibemia  hose-house  and  carriage ;  that  this  fir- 
ing was  unauthorized  by  law,  under  the  &cts  disclosed  in  the  evidence ; 
and  that  if  death  had  followed  this  fire,  it  would  have  been  murder  in 
those  who  were  guilty  of  it.    I  then  was  of  opinion,  and  so  continue  to 
think,  that  the  weight  of  the  evidence  shows  that  the  party  on  Jefferson 
Street,  Harmony  Court,  and  the  Germantown  Road  were  fully  prepared 
for  this  fire  before  the  meeting  approached  the  Washington  Market    It 
is  now  urged  that  this  assembly  of  armed  men  having  illegally  fired  upon 
the  meeting  at  the  market,  it  was  competent  for  all  good  citizens  to  en- 
deavor to  bring  them  to  justice,  and  the  doctrine  of  my  charge  to  the 
grand  jury  is  invoked  as  containing  principles  which  would  justify  the 
assemblage  of  citizens,  and  even  the  use  of  arms,  in  order  to  bring  such 
offenders  to  justice. 

From  no  doctrines  laid  down  in  that  charge  are  we  prepared  to  depart, 
and  the  defendant  shall  have  the  full  benefit  of  any  of  them  which  the  facts 
of  the  case  entitle  him  to  invoke.  Those  doctrines  were  well  considered, 
and  will  not  be  lightly  changed.  We  there  said :  *^  Gtizens  may  of  their 
own  authority  lawfully  endeavor  to  repress  riots,  and  for  that  purpose  may 
even  arm  themselves,  and  whatever  is  honestly  done  by  them  in  the  execu- 
tion of  that  object  will  be  supported  and  justified  by  the  common  law."  But, 
as  was  said  then,  '*  it  would  be  more  discreet  in  such  cases  to  be  assistant  on 
the  jijstices  and  sheriff.**  Undoubtedly,  if  the  peaceable  citizens  of  Ken- 
sington, after  the  meeting  of  the  7th  of  May,  1844,  had  been  unlawfully 
assailed  and  dispersed,  and  assembled  together  for  the  purpose  of  restor- 
ing the  public  peace,  and  arresting  the  offenders  by  whom  it  had  been 
broken,  they  might  rightfully  employ  all  the  force  necessary  to  restore 
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order  and  bring  the  criminals  to  jnstioe.  But  tliis  kind  of  popular 
di  adon  of  public  law  and  order  is  most  hazardoos  at  best*  and  those  wko 
assume  upon  themsdves  public  functions  must  be  wary  in  the  exerase  cf 
them.  The  law  will  justify  what  is  **  honestly  done  by  sa^  citiaeDs." 
but  nothing  more.  I(  under  the  pretext  of  maintaining  the  poblic  order, 
men  become  themselyes  infractors  of  it,  they  are  reaUy  more  worthy  of 
punishment  than  the  unequiyocal  offender,  for  they  add  hypocrisy  to 
crime. 

I^  under  proper  drcumstances,  the  law  will  extend  to  dtiaena  the  aaae 
indenmity  in  resorting  to  extreme  measures  for  the  suppression  of  dan- 
gerous riots  that  it  affords  to  officers  acting  for  the  like  object,  it  wiD 
certainly  extend  no  greater.  How  this  authority  is  to  be  exercised  bj 
sheri£&,  I  have  expressed  in  the  opinion  referred  to  in  theae  woids : 
^  When  engaged  in  the  suppression  of  dangerous  riots,  the  sherifTaDd  his 
assistants  are  authorized  to  resort  to  every  necessary  means  to  restore 
peace  and  prevent  criminal  outrages  against  person  or  property.  Tbej 
may  arrest  rioters,  detain  and  imprison  them.  If  they  resist  the  dieriff 
and  his  assistants  in  their  endeavor  to  apprehend  them,  and  ocmtiniie  their 
riotous  actions  under  such  drcumstances,  the  killing  them  becomes  justi- 
fiable." There  is  nothing  here  said  or  intended,  to  convey  the  idea  that 
a  mere  unlawful  or  even  a  riotous  assembly  can  be  shot  down  by  mns- 
^  ketry  without  any  previous  effort  bdng  made-to  suppress  it  by  less  bloody 
and  more  pacific  measures.  It  is  when  the  conservator  of  the  peace  is 
contemned  and  resisted,  and  the  law  and  its  ministers  set  at  defiance,  that 
he  is  authorized  to  vindicate  its  majesty  at  all  hazards. 

K  the  sheriff  and  his  posse  engaged  in  suppressing  a  riot,  should  bum 
down  private  houses  and  public  buildings ;  should  array  themsdves  in 
hostile  conflict  against  the  alleged  offenders,  and  unnecessarily  and  wan- 
tonly take  thdr  lives,  unquestionably  their  official  diaracter  would  operate 
in  no  other  way  than  to  increase  the  atrodty  of  the  offence.  So  in  this 
case,  if  the  citizens  who  assembled  after  the  dispersion  of  the  meeting  of 
the  7th  had  not  in  view  the  vindication  of  the  public  law,  and  the  arrest 
of  the  violators  of  the  peace,  but  were  really  influenced  by  angry  and 
revengeful  feelings,  which  led  them  to  engage  in  an  open  street  fi^t,  in 
order  to  punish  the  original  aggressors,  they  never  can  be  classed  with 
the  sheriffs  and  justices  of  the  peace,  and  their  assistants,  engaged  in 
suppressing  great  and  dangerous  riots.  Nor  can  they  claim  the  indem- 
nity for  extreme  measures  given  by  law  to  such  public  agents  acting  bond 
fidt  in  the  support  of  the  public  law. 

I^  however,  the  commonwedth  has  fiuled  in  proving  Hare  to  have  been 
present  at  the  time  of  the  conflict  between  the  Jefferson  Street  and  Wash- 
ington Market  parties,  during  which  Rice  was  killed ;  or  if  the  defead- 
ant's  evidence  has  thrown  a  faix  doubt  on  that  Am^  he  is  entitled  to  your 
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verdict  And  if  from  the  evidence  you  are  satisfied  that  Rice  fell  resist- 
ing the  law,  by  hands  of  citizens,  hcn&Jide  and  honestly  engaged  in  the 
endeavor  to  restore  order  and  bring  offenders  to  justice,  and  that  such 
killing  was  necessary  and  indispensable,  in  order  to  accomplish  these  ob- 
jects, and  that  Hare  was  really  and  truly  engaged  at  the  time  as  a  good 
citizen,  striving  to  maintain  the  supremacy  of  the  laws,  he  is  equally  en- 
titled to  your  verdict.  But  if  the  testimony  proves  to  your  satis&ction 
that  Hare  and  others,  after  the  assault  on  the  Tuesday  meeting,  retired 
and  collected  arms  and  men,  returned  to  the  scene  of  aggression,  and  in 
pursuit  of  satisfiEU^tion  for  the  wrong  done  him  and  them,  entered  into  a 
combat  with  the  aggressors  in  the  streets  of  Kensington,  with  fire-arms ; 
and  i^  during  the  combat,  Joseph  Bice,  an  innocent  and  unoffending  citi- 
zen, fell  by  a  shot  from  any  of  those  so  unlawfully  engaged,  it  is  murder 
of  the  second  degree,  in  Hare  and  all  others  engaged  in  the  unlawful  acts 
which  resulted  in  his  death.  It  is  also  important  for  you  to  understand 
that  under  this  bill  you  may  convict  of  murder  of  the  first  or  second  de- 
gree, or  of  manslaughter,  or  you  may  generally  acquit.  The  fitcts  of  the 
case  are  for  your  exclusive  consideration.  We  give  no  opinion  upon 
them,  contenting  ourselves  with  declaring  principles,  leaving  their  appli- 
cation to  the  fiicts  to  you,  to  whom  this  important  branch  of  public  jus- 
tice pertuns  by  the  constitution  and  laws  of  the  conmionwealth. 


No.  IV. 

Shebbt's  Case. 
Supreme  Court  Penntylvanioj  1845.     (See  tuprc^  §  190.) 

Bbfobe  Mr.  Justice  Rogers,  of  the  supreme  court  of  Pennsylvania, 
at  a  spedal  court  of  nisi  prius  held  at  Philadelphia,  in  April,  1845. 

This,  and  the  then  undisposed  of  cases  arising  out  of  the  riots  of  1844, 
having  been  removed  to  the  supreme  court  by  certiorari,  a  jury  was 
called  on  the  29th  of  April,  1845,  the  defendant  pleading  not  guilty. 
Three  days  were  occupied  in  calling  a  jury,  in  the  course  of  which  the 
foUowiug  questions  were  put  by  the  counsel  for  the  defendant :  — 

Question.  Could  you  consdentiously  agree  to  a  verdict  of  murder  in 
the  first  degree,  death  being  the  punishment  ? 

Answer.  I  am  consdentiously  scrupled  against  the  death  punish- 
ment, and  against  anything  that  would  involve  it ;  though  if  I  was  sworn 
in  a  case,  I  might  be  forced  to  convict  if  the  evidence  required  it;  though 
against  my  scruples.    The  court  held  that  the  juror  must  be  excused. 
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'  Q.  Have  you  fonned  or  expressed  such  an  opinioii  as  to  Uie  coo- 
paratave  merits  of  the  oontroyersy  in  Kensington,  as  would  wShcX  your 
action  as  a  juror  ? 

A.  I  have.    The  oonrt  held  the  juror  inoompetent 

Q.  Have  you  fonned  or  expressed  an  opinion  as  to  the  gnSt  or  in- 
nocence of  either  of  the  parties  in  Kensington? 

A.  I  have.    The  court  ^eld  the  juror  inoompetent 

A  jury  haying  been  at  last  obtained,  the  commonwealth's  cass  wu 
opened  by  Mr.  F.  Wharton,  assistant  attorney  general.  A  series  of 
witnesses  were  then  examined,  wh6  testified  to  the  same  general  ontliBe 
of  facts  as  was  detuled  in  the  case  of  John  Daley,  a  sommary  of  lAKb 
has  been  already  given.  Great  doubt  existed,  however,  aa  to  the  per- 
sonal participation  of  the  defendant  in  the  affray,  and  in  ooBaequoiee  of 
the  lapse  of  time,  and  the  general  softening  of  partisan  temper,  the  eri- 
dence  on  both  sides  harmonized  much  more  readily  than  on  the  esriier 
trials. 

After  the  evidences  were  through,  the  jury  were  addreaaed  by  Hr* 
Wharton  and  Mr.  Kane,  attorney  general,  for  the  commonwealtb,  and 
by  Mr.  H.  M.  Phillips  and  Mr.  D.  F.  Brown,  for  the  defence. 

Judge  Rogers  charged  the  jury  substantiaUy  as  follows:^ — 

You  are,  it  is  true^  judges  in  a  criminal  case,  in  one  senae^  of  both 
law  and  &ct,  for  your  verdict,  as  in  civil  cases,  must  pass  on  law  sod 
£Gtct  together.  If  you  acquit,  yon  interpose  a  final  bar  to  a  second  pros- 
ecution, no  matter  how  entirely  your  verdict  may  have  been  in  oppoti* 
tion  to  the  views  expressed  by  the  court  The  popular  impression  u? 
that  this  power  to  definitely  dose  a  prosecution  by  an  acquittal  ariseB 
fronT  a  right  on  the  jury's  part  to  decide  the  law  as  well  as  the  ftcts 
according  to  their  own  sense  of  right  But  it  arises  firom  no  sudi  tfaing* 
It  rests  upon  a  fundamental  principle  of  the  common  law,  that  no  nun 
can  twice  be  put  in  jeopardy  for  the  same  offence.  No  matter  from 
what  cause  an  acquittal  results,  the  defendant  cannot  be  retried.  K  ^ 
instance,  it  should  result  from  a  usurpation  by  the  court  of  the  fiM^  ^ 
the  case  which  undoubtedly  belong  to  the  jury,  the  acquittal  wooU  be 
final ;  and  yet  it  would  be  very  improper  to  draw  from  such  a  result  the 
assumption  that  the  disposition  of  the  £Msts  belongs  to  the  court  It  u 
important  for  you  to  keep  this  distinction  in  inind,  remembering  tfast 
while  you  have  the  physical  power,  by  an  acquittal,  to  discharge  a  de* 
fondant  from  further  prosecution,  you  have  no  moral  power  to  do  so 
against  the  law  laid  down  by  the  court  The  sanctity  of  your  conda- 
sions  in  case  of  an  acquittal  arises  not  from  any  iahcorent  dominion  on 
your  part  over  the  law,  but  from  the  prindple  that  no  man  shall  be  twice 

I  This  charge  was  noted  by  the  editor  at  the  time,  and  is  now  reported  (roa 
his  notes. 
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put  in  jeopardy  for  the  same  offence,  —  a  principle  that  attaches  equal 
sanctity  to  an  acquittal  produced  by  a  blunder  of  the  derk,  or  an  error 
of  the  attorney  generaL  You  are  bound,  notwithstanding  this,  to  con- 
form your'  verdict  to  the  law  of  the  land,  in  the  same  way  that  the  two 
latter  functionaries  are  bound  to  conform  their  conduct  to  the  same 
standard;  for  it  would  be  productive  of  the  wildest  consequences  to 
establish  the  principle,  that  any  officer  whatever,  in  a  criminal  case, 
should  be  relieved  from  the  restraint  of  the  law  as  settled  in  a  uniform 
system  by  the  supreme  authority.  For  your  part,  your  duty  is  to  re- 
ceive the  law  for  the  purposes  of  this  trial  from  the  court  If  an  error 
injurious  to  the  prisoner  occurs,  it  will  be  rectified  by  the  revision  of  the 
court  in  banc  But  an  error  resulting  from  either  a  conviction  or  an 
acquittal  against  the  law,  can  never  be  rectified.  In  the  first  case,  an 
unnecessary  stigma  is  affixed  to  the  character  of  a  man  who  was  not 
guilty  of  the  offence  with  which  he  is  charged.  In  the  second  case,  a 
serious  injury  is  effected  by  the  arbitrary  and  irremediable  discharge  of 
a  guilty  man.  You  will  see  from  these  considerations  the  great  impor- 
tance of  the  preservation,  in  criminal  as  well  as  in  civil  cases,  of  the 
maxim  that  the  law  belongs  to  the  court,  and  the  &cts  to  the  jury.  My 
duty  is,  therefore,  at  the  outset,  to  charge  you,  that  while  you  will  in 
this  case  form  your  own  judgment  of  the  &cts,  you  will  receive  the  law 
as  it  is  given  to  you  by  the  court. 

The  learned  judge,  after  recapitulating  the  testimony,  thus  pro- 
ceeded:— 

Resolving  this  into  its  elements,  and  stripping  it  of  party  names  and 
badges,  we  have  the  spectacle  of  two  Actions  arrayed  against  each  other, 
in  a  bloody  contest  for  supremacy.  It  is  not  the  ordinary  case  of  a  riot, 
in  which  thc)  government  is  on  one  side  and  a  mob  on  the  other.  Here 
there  was  no  political  question  whatever  leading  to  either  insurrection  or 
uproar.  Neither  side  moved  with  the  purpose  of  effecting  any  public 
object  by  an  agitation  against  government,  though  each  in  turn,  as  it 
came  in  conflict  with  the  public  authorities,  chafed  against  the  hand  that 
sought  to  restrain  it  The  difficulties  originated  in  a  street  fight  be- 
tween two  distinct  interests  of  society, — comprising  on  the  one  side 
a  portion  of  the  Irish  Roman  Catholics,  and  on  the  other  the  Irish 
Orangemen,  together  with  such  portions  of  the  American  population  as 
sympathized  with  them.  It  is  true,  that  subsequently,  when  the  latter 
interest  preponderated,  and  proceeded  to  destroy  the  churches  and  other 
public  buildings  of  their  opponents,  the  civil  and  military  authorities,  as 
well  as  the  friends  of  good  order  generally,  arrayed  themselves  on  the 
side  of  the  former.  But  this  was  for  a  temporary  purpose  only,  discon- 
nected entirely  with  the  partisan  conflict  At  the  period  which  concerns 
this  trial,  as  well  as  generally  throughout  the  riots  themselves,  the  only 
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thing  that  the  law  knows  is,  that  there  were  two  disdnct  and  lawks 
parties,  who  undertook  to  settle  private  and  social  grievances  whidi  Ihej 
had  against  each  other,  by  a  resort  to  fire-arms  in  the  public  streets. 

What,  then,  is  the  law  in  such  a  case  ?    I  say  unhesitatingly  the  lav 
is,  that  if  in  sach  a  conflict  death  ensaes,  all  parties  are  guilty  of  murder 
at  common  law.    They  are  engaged  in  an  onlawfnl  design,  wbidi  is  the 
first  ingredient  of  murder,  and  it  is  only  necessary  to  consummate  the 
offence,  that  death  should  be  the  consequence.    It  is  not  necessaiy,  in 
order  to  charge  a  particular  offender,  that  he  should  be  proved  U>  bave 
fired  the  particular  gun,  or  discharged  a  particular  missile,  that  caned 
the  &tal  wound.    In  the  contemplation  of  the  common  law,  where  a  mob 
of  ten  thousand  is  engaged  in  an  unlawful  design,  and  one  of  them,  not 
out  of  special  malice,  but  a  general  design  to  do  harm,  fires  a  gun,  thej 
all  are  to  be  considered  as  having  pulled  the  trigger.     But  while  sock 
is  the  common  law,  the  Pennsylvania  act  of  1794,  by  creating  a  distinc- 
tion between  murder  with  a  specific   intoit  to  take  lifia,  and  murder 
without  such  intent,  has  established  a  test,  which  it  becomes  your  dntj 
in  the  next  place  to  consider.    The  reason  of  the  establishment  oi  the 
new  grade  undoubtedly  was  the  inhumanity  of  attaching  capital  pim- 
ishment  to  anything  under  an  actual  and  specific  intention  to  take  life 
Was  there  such  an  intent  here?    It  is  for  yon  to  say  whether  the  partiei 
wl|D  formed  the  mob,  or  either  of  them,  were  actuated  by  so  incrediUj 
malignant  a  temper.    It  will  be  well  fbr  you  to  consider,  whether  tlie 
object  of  such  outbreak  and  of  such  intent  was  not  rather  to  humldtf 
than  to  slay  an  adversary ;  rather  to  chastise  than  to  annihilate.    But  be 
this  as  it  may,  I  charge  you  that  no  special  malignity  on  the  part  of  sn 
individual  or  individuals,  against  a  specific  object,  can  afiect  his  assod- 
ates  with  the  grade  of  the  guilt  incurred  by  himself.    They  are  answer- 
able for  the  common  design  of  those  with  whom  they  associate ;  not  for 
the  private  design  of  individuals.     Should  you  find  that  the  object  of  tJie 
conflicting  parties  in  the  riot  in  which  the  deceased  found  his  death  was 
merely  to  humble  and  repulse  each  other ;   should  yon  reject  the  tfaeoij 
that  their  object  was  death  and  annihilation ;  then  your  finding  will  be 
for  murder  in  the  second  degree* 

The  next  inquiry  for  you  will  be  whether  there  was  such  provocstioD 
towards  the  defendant,  or  the  party  of  which  he  was  a  supposed  ing>^ 
dient,  as  to  lower  the  offence  to  manslaughter.  Was  the  homicide  botb 
conceived  and  conmiitted  in  hot  blood?  Was  it  throughout  the  result 
of  passion,  induced  by  an  adequate  exciting  cause  ?  If  so,  the  offenoe  ii 
manslaughter,  provided  two  qualifications  are  understood.  In  the  iin^ 
place,  no  breach  of  a  man's  word ;  no  mere  trespass  on  his  IsxMb  er 
goods ;  no  insults  by  words,  however  irritating,  will  form  a  suffidest 
provocation.     In  the  second  place,  even  where  the  provocation  ^^ 
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originally  adequate,  if  the  party  oflfended  withdraws,  and  then,  after 
having  had  time  to  cool,  procares  weapons,  and  haying  fetched  them 
^to  the  scene  of  conflict,  kills  his  assailant,  the  offence  is  murder,  subject 
to  the  limitations  as  to  degree  which  I  have  already  mentioned. 

It  becomes  necessary  for  me  now  only  to  advert  in  conclusion  to  the 
state  of  &ct8  which  will  be  necessary  to  sustain  an  acquittal  on  the 
ground  of  necessary  homicide.  A  man  when  driven  to  the  wall  by  an 
aaaailant,  who  to  all  appearances  intends  to  take  his  life,  or  do  him  griev- 
ous bodily  harm ;  whose  house  is  attacked  by  armed  men,  or  who  has 
no  other  means  of  resisting  the  commission  of  a  felony  on  himself,  his 
fiunily,  or  his  property,  may  take  the  life  of  his  assailant.  You  must 
recollect,  however,  that  a  defence  such  as  this,  as  well  as  that  of  provo- 
cation, must  be  proved  to  your  satis&ction,  the  burden  being  on  the 
defendant. 

The  defendant  was  acquitted,  it  being  understood  that  there  was  a 
defect  of  proof  as  to  identity. 


No.  V. 

Commonwealth  v.  Udderzook.  /" 

This  case  is  frequently  referred  to  in  the  text  as  one  of  the  most 
remarkable,  so  fiur  as  concerns  the  question  of  the  carpus  delicti^  that  is 
on  record.  See  supra,  §  684, 689, 690, 708.  Judge  Butler's  charge,  acces- 
sible elsewhere  only  in  pamphlet  form,  is  here  given  in  full,  not  only 
because  its  law  was  sustained  by  the  supreme  court  of  the  state,  but 
because  it  condenses  with  accuracy  the  evidence  given  on  the  triaL 

CHARGE  OF  ^HB  COURT. 

West  OhesUfy  Pmn.y  November  7,  4873. 

Gentlemen  of  the  Jurt  :  The  prisoner  at  the  bar,  as  you  have 
learned,  is  charged  with  murder. 

This  offence  consists  in  the  unlawful  killing  of  any  human  creature, 
under  the  peace  of  the  commonwealth,  with  malice  aforethought.  The 
distinguishing  criterion  of  the  crime  is  malice  aforethought.  For  the 
purposes  of  the  case  we  are  trying,  it  is  sufficient  to  say  that  where 
one  individual  maliciously  takes  the  life  of  another,  he  is  guilty  of 
murder. 

The  case  of  the  commonwealth  rests  upon  what  is  known  as  ctrctim- 
eUmtial  evidence.     And  indeed  where  wilful,  deliberate  murder,  con- 
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templated  beforehand,  is  committed,  it  rarelj  oocun  tluit  direct,  podtin 
evidence  respecting  it  exists.  Perpetrated,  as  it  nsoally  is,  hy  lying  ii 
wait,  by  means  of  poison,  or  by  fidling  upon  the  victim  when  no  one  ii 
by,  the  only  evidence  must,  commonly,  be  found  in  the  etrcwtmMUauts 
€Utending  it  And  this  character  of  evidence  is  ascertained  by  experience 
to  be  little,  if  any,  less  satis&ctory  than  that  which  is  known  as  direct  <s 
positive.  Where  the  circumstances  relied  upon  are  properly  establiabed, 
and  the  inferences  arising  finom  each  one,  and  from  all  of  them  combiiied. 
point  naturally  in  one  direction,  there  is  no  greater  danger  in  fellowing 
them  to  their  conclusion,  than  attends  all  human  investigation.  Tlist  we 
may  err  in  such  cases  is  possible ;  but  so  we  may  where  the  evidence  is 
direct  or  positive ;  the  drcumstances  may  possibly  mislead,  bat  so  maj 
the  eyes,  or  the  ears,  or  the  dishonesty  of  witnesses. 

As  was  said  by  Chief  Justice  Gibson  in  the  case  of  the  Commonwealth 
V,  EEarman,  4  Barr,  269 :  ^  The  only  difference  between  positiTe  and  cir- 
cumstantial evidence  is,  that  the  former  is  more  immediate,  and  has  fewer 
links  in  the  chain  of  connection  between  the  premises  and  oondasion; 
but  there  may  be  perjury  in  both.  A  man  may  as  well  swear  fidseZy  to 
an  absolute  knowledge  of  a  &ct  as  to  a  number  of  &cts,  by  which,  if  true, 
the  question  of  guilt  or  innocence  is  solved.  No  human  testimony  h 
superior  to  doubt.  The  machinery  of  crimiiial  justice,  like  every  other 
production*  of  man,  is  necessarily  imperfect,  but  you  are  not,  thereibre, 
to  stop  its  wheeLs.  Innocent  men  have  doubtless  been  convicted  and 
executed  on  circumstantial  evidence ;  but  innocent  men  hare  sometimes 
been  convicted  and  executed  on  what  is  called  positive  proo£  All  evi-' 
dence  is  more  or  less  circumstantial,  the  difference  being  only  in  the  de-  / 
gree ;  and  it  is  sufficient  for  the  purpose  when  it  excludes  disbelief,  — 
that  is,  actual  disbelief;  for  he  who  is  to  pass  on  the  question  is  not 
at  liberty  to  disbelieve  as  a  juror  while  he  believes  as  a  man.  Ix  is 
enough  that  his  conscience  is  dear." 

Now  turning  to  the  evidence,  we  find  that  on  the  9th  day  of  July  last 
(1873),  as  John  Hurfojd  was  passing  Baer's  Woods,  on  the  Gap  and  New- 
port Turnpike  in  this  county,  he  observed  buzzards  about  it,  and  an  un- 
pleasant odor  in  the  vidnity.  Two  days  later,  as  Gainer  P.  Moore 
passed  the  same  place,  on  his  way  to  Cochranville,  he  observed  buzzards 
there  in  large  numbers,  and  a  very  offenave  odor.  When  returning 
home  he  entered  the  woods  to  ascertain  the  cause  of  what  he  observed ; 
and  at  the  distance  of  about  65  feet  from  the  turnpike  discovered  (in  his 
own  language)  ^  something  mysteriously  hidden ; "  a  small  part  of  ^vdiich 
was  uncovered  (doubtless  by  the  birds),  the  balance  concealed  by  means 
of  leaves  and  a  thin  covering  of  earth,  with  the  dead  limbs  of  trees  placed 
lengthwise  over  it  Obtaining  the  aid  of  Mr.  Bhoades,  who  fires  some 
distance  away,  he  returned  to  the  place  with  a  shoveL    Upon  the  earth 
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b^ng  nuBed  up  at  the  left  side  of  the  1iK>d7,  a  bloody  shirt  was  anoovered* 
!Next  the  head  was  raised,  and  the  body  ascertained  to  be  that  of  a  man. 
^t  this  time,  the  witness  says,  the  &ce  was  quite  white,  and  natural ;  and 
lie  believes  he  could  haye  recognized  it,  had  he  been  acquainted  with  the 
individual  in  life.   It  was  now  about  half  past  five  o'clock  in  the  evening. 
They  left  the  grave  in  the  condition  described ;  and  (after  attempting  to 
procure  the  aid  of  a  man  who  drove  by  on  the  turnpike)  went  to  Pen- 
ningtonville,  and  notified  the  deputy  coroner,  Mr.  Bambo.    This  genUe- 
man,  with  several  others,  started  for  the  place,  and  reached  it,  as  they 
have  said,  about  seven  o'clock,  being  a  little  before  sunset    Mr.  Moore 
also  returned  soon  after.  The  color  of  the  skin  had  now  changed  and  was 
quite  dark  —  as  you  have  heard  it  described.    The  deputy  coronei:  had 
the  covering  removed  from*  the  other  parts  of  the  body,  and  it  was  then 
seen  that  the  legs  and  arms  were  off.    That  part  ol  the  abdomen  which 
was  exposed  when  Mr.  Moore  first  entered  the  woods,  was  open,  the  en- 
trails had  disappeared,  a  mass  of  semi-liquid  corruption  occupying  their 
place.    In  anodier  part  of  the  woods,  about  65  feet  distant,  the  arms  and 
legs  were  found,  also  under  a  slight  covering  of  earth  and  leaves.    The 
body,  with  the  limbs,  was  removed  to  the  turnpike,  placed  in  a  box,  and 
then  taken  to  Gochranville.    At  the  woods,  &nd  at  Cochranville,  it  was 
examined  by  Dr.  Bailey  (more  critically,  at  the  latter  place),  and  he  has 
described  to  you  the  marks  he  found  upon  it.    He  says  there  was  an 
opening  in  the  side,  between  the  third  and  fourth  ribs ;  another  he  thinks 
between  the  fifth  and  sixth  ribs,  another  between  the  eighth  and  ninth, 
and  that  these  openings  were  on  a  line ;  that  he  found  another  between 
the  sixth  and  seventh  ribs  (ftirther  towards  the  back),  and  another  at  the 
lower  part  of  the  breastbone.     How  these  openings  or  holes  were  made, 
the  witness  is  unable  to  form  any  judgment,  inasmuch  as  decomposition 
had  probably  changed  their  form  when  he  saw  them.     He  also  found  a 
small  cut  on  the  left  side  of  the  neck,  about  an  inch  above  the  collar-bone, 
not  penetrating  deeper  than  the  skin ;  another  incised,  or  cutting  wound 
commencing  on  the  left  side  of  the  neck  under  the  ear,  and  on  a  line  with 
it,  running  across  the  windpipe,  opening  it  In  two  places.    Also  a  small 
indsed  wound  across  the  depression  of  the  lower  lip,  not  through  the 
skin;  and  another  wound  across  the  bridge  of  the  nose,  breaking  the 
bones,  and  depressing  them,  apparently  made  with  a  blunt  instrument, 
about  the  thickness  of  a  spade.    He  also  found  that  the  front  teeth,  four 
above,  and  fotir  below,  had  been  driven  back  into  the  mouth  —  two  still 
adhering  to  the  gum,  and  two  lying  loose  upon  the  tongue. 

Dr.  Keeley  testifies  that  he  was  present  at  an  examination  on  the  16th, 
and  that  his  observations  of  the  body  and  the  marks  upon  it  agree  sub- 
stantially with  those  stated  by  Dr.  Bailey. 

Dr.  Howard  testifies  that  he  made  an  examination  on  the  18th  of 
Jnly,  refers  to  the  wounds  on  the  nose  and  the  mouth,  and  says  the 
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blows  by  whidi  they  were  inflicted  must  neoessarily  hare   been  rerj 
severe. 

Now  were  these  the  renuuns  of  one  who  had  lost  his  life  by  Tioleiioe  ? 

The  unnsoal  place,  and  the  nnnsnal  manner  of  interment ;  the  matah- 
tion  by  severance  of  the  limbs,  as  if  to  prevent  identification,  and  their 
separate  concealment ;  the  marks  npon  the  body,  and  manifest  evidoDGe 
of  violence  about  the  neck,  nose,  and  mouth ;  the  bloody  ahirt  feand  ia 
the*  grave,  all  bear  with  great  weight  upon  this  question. 

If  you  find  that  a  murder  or  homicide  of  any  grade  was  oommitted, 
you  will  next  pass  to  the  question:  Who  was  the  man  so  killed?  Tbe 
commonwealth  says  it  was  WinfiM  Scott  Cross.    Was  it  ? 

Winfield  Scott  Goss  resided  in  the  city  of.  Baltimore,  and  its  near  vi- 
cinity, in  the  year  1871,  and  the  early  part  of  1872.  He  was  a  brother- 
in-law  of  the  prisoner.  Mr.  Bamitz,  who  knew  him  intimatelj,  having 
been  employed  in  the  same  establishment  with  him  for  some  years, 
describes  him  as  about  five  feet  eight  to  nine  inches  in  height,  well  built, 
with  an  exceedingly  prominent  bust,  very  erect,  with  shoulders  thrown 
fiur  back,  his  form  full  and  in  every  way  well  developed,  vrith  daik  eyes,  a 
straight  nose,  round  full  face,  dark  brown  hair  a  little  mixed  with  gray, 
prominent  forehead,  and  good  teeth.  Other  witnesses  similarly  describe 
him,  —  Mr.  Cator  saying  that  his  teeth  were  very  fine. 

He  had  procured  insurance  on  his  life,  in  several  difierent  companies, 
to  a  large  amount,  —  the  first  policy  bearing  date  tl|e  21st  day  of  May, 
1868,  and  the  last  the  25th  day  of  January,  1872. 

On  the  night  of  the  2d  of  February,  1872,  a  frame  shop,  in  which  it 
is  said  he  was  engaged  in  gilding  picture  frames,  and  experimenting  with 
a  substitute  for  India  rubber,  was  found  to  be  on  fire.  After  it  was  con- 
sumed, or  nearly  so,  the  charred  and  blackened  remains  of  a  man  were 
discovered  in  the  cinders,  lying  near  the  chimney  —  which  was  about 
the  centre  of  the  building*  Goss  was  no  more  seen  in  the  neighborhood ; 
and  on  the  22d  day  of  the  same  month  in  which  the  fire  occurred,  his 
wife  made  application  to  the  insurance  companies  for  payment  of  the 
sums  insured  on  his  life.  This  being  refused,  she  commenced  siufes 
against  them,  the  prisoner  appearing  as  a  witness  in  her  behalf. 

Were  the  remains  found  in  the  fire  those  of  Goss?  If  they  were, 
then  of  course  those  found  in  the  woods  could  not  be  his. 

That  Goss  went  to  the  building  sometime  during  die  day  preceding 
the  fire  is  dear.  Joseph  Loudenslayer  (the  comments  on  whose  testi- 
mony you  will  remember)  says  he  saw  Gk)ss,  in  company  with  the  pris- 
oner, start  on  the  afternoon  of  that  day  from  the  city,  for  this  boikfing; 
that  they  took  vrith  them  a  box  four  to  five  f^t  long,  about  fifteen  inches 
in  depth  and  width,  containing  as  the  prisoner  alleged,  machinery  fat 
Goss's  laboratory.    Lewis  Engle  testifies  that  the  prisoner  and  GoHlieb 
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Sngle  oame  to  his  fiither^s  house  (a  short  distance  from  the  shop),  after 
clark,  saying  the  lamp  at  the  shop  had  gone  out,  and  desiring  another  to 
^ake  over ;  that  they  did  not  start  back  inmiediately,  hnt  (in  the  lan- 
^aage  of  the  witness)  ^stopped  about  the  house  after  the  lamp  was 
ready ; "  and  while  stiU  there,  the  prisoner  went  to  the  door  to  empty  a 
humbler  or  dipper,  from  which  he  had  been  drinking,  saw  the  fire,  and 
gtLYe  the  alarm;  that  he,  the  witness,  the  prisoner  and  Gottlieb,  ran 
OTer  —  the  prisoner  and  Qottlieb  falling  a  little  behind ;  that  when  he 
reached  the  shop  it  was  in  flames,  and  not  long  after  the  roof  and  upper 
pmrt  fell  in ;  that  he  saw  no  attempt  to  enter  the  building,  or  arrest  the 
fire;  that  he  heard  no  suggestion  that  any  one  might  be  inside,  until 
the  building  was  burned  nearly  down,  when  the  prisoner  came  and  re- 
quested him  to  go  to  Baltimore,  and  inform  Gross's  £Eunily  of  the  fire,  and 
that  Gobs  was  missing.    Sarah  Moore  (the  colored  woman  called  by  the 
defence)  testifies  that  she  was  living  at  the  time  of  the  fire  one  hundred 
yards  from  the  shop ;  that  haying  occasion  to  go  to  her  door,  she  saw 
Gross  outside  the  shop,  with  a  light  in  his  hand ;  that  it  was  dark,  and 
she  did  not  see  him  in  fr^nty  but  observed  his  side-fiice  as  he  passed  in, 
and  heard  him  lock  the  door ;  that  she  then  sat  down  to  her  supper,  and 
soon  after  finishing  it  discovered  the  shop  to  be  on  fire. 

Mr.  Smith  testifies  that  he  reached  the  fire  when  the  building  was  all 
in  flames ;  that  he  heard  Mr.  Cator  complaining  to  the  prisoner  for  not 
giving  the  alarm  before  the  Are  had  gotten  so  fiu*,  if  he  supposed  any- 
body to  be  within  the  building,  asking  him  if  he  desired  to  create  a  fiilse 
alarm  by  saying  that  Goss's  body  was  in  the  flames,  and  that  the  prisoner 
replied  he  was  unacquainted  with  anybody  about  the  place. 

The  witness  says  he  then  went  nearer  the  fire,  and  procuring  the  assist- 
ance of  Martin  Quinn,  found  a  body,  and  succeeded  in  dragging  it  out  of 
the  flames ;  seeing  the  prisoner  again  in  the  crowd  he  asked  him  if  he 
was  going  to  leave  the  corpse  there  like  that  of  a  dog,  while  claiming  it 
to  be  the  remains  of  his  broths,  upon  which  the  prisoner  tamed  his  back 
and  made  a  noise  as  if  crying.  The  corpse  was  then  placed  in  a  box, 
and  taken  to  Mr.  Lowndes's  stable,  where  it  was  left  for  the  night  The 
next  morning,  this  witness  says,  he  went  to  the  scene  of  the  fire  as  early 
as  it  was  light  enough  to  see,  and  sought  among  the  ashes  for  Goss's 
watch  and  ring,  finding  nothing  but  a  melted  bottle,  part  of  the  door 
hinge,  and  a  few  small  bones. 
From  the  body  the  hands  and  feet  were  off;  the  skin  was  burned 
'  crisp,  and  blackened ;  identification  by  means  of  the  features  and  ex- 
pression was  impossible.  Mrs*  Goss  testified  that  the  corpse  was 
brought  home  in  the  evening  of  the  day  following  the  fire ;  that  she 
identified  it  as  that  of  her  husband.  She  says,  however,  she  judged 
only  by  the  size  and  shape  of  the  head,  the  neck,  and  body ;  that  in 
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these  respects  it  resembled  him.  This,  it  must  be  obscured,  fidb  skvrt 
of  identification— which. can  onlj  result  fix>m  observing  some  naik  br 
which  the  indiyidoal  may  be  known,  or  the  pecoliar  expresooii  ionnei 
by  the  features  of  the  fiioe.  Mr.  Aiden,  the  step^Uher  of  Mrs^  Ctosir 
who  saw  the  corpse,  also  testifies  that  he  observed  the  same  reeembiaMe 
to  Gross  in  the  head,  neck,  and  body.  Mrs.  Arden,  the  mother -of  Mn, 
Gobs,  says  the  body  conld  not  be  recognised,  by  reason  of  its  nonditiffrv 
bat  that  the  shape  of  the  head  and  body  resembled  those  of  Goes.  Mr. 
Smith,  before  referred  to,  says  the  body  when  taken  from  the  ^it  fay 
him  was  not  sasceptible  of  recognition ;  but  that,  fer  the  reasoaa  whadb 
he  states,  the  thought  occurred  to  his  mind  that  it  was  the  body  iji  a 
female.  Dr.  Howard,  however,  dispels  this  suspicion.  He  testifies  that 
about  one  year  after  the  fire  he  made  a  careful  CTaminatian  of  tfais  body 
and  found  it  to  be  that  of  a  man,  of  about  fiye  feet  eij^t  to  ten  india 
in  height,  with  full  chest,  and  shoulders  thrown  bad[. 

This  witness  further  says,  that  upon  a  critical  ezaminaticm  of  the 
mouth,  he  found  that  one  half  the  teeth  had  been  lost  many  numths,  at 
least,  before  death— -two  of  them  directly  in  front,  one  being  from  the 
upper  and  the  other  from  the  lower  jaw.  This  latter  statement  is  im- 
portant when  considered  in  connection  with  that  of  the  witnesses  who 
have  described  Gross's  teeth  as  regular  and  fine. 

On  the  day  preceding  the  fire  it  is  testified  that  Goss  drew  oat  of 
bank  the  balance  standing  in  his  &vor,  and  his  account  there  dosed. 

We  now  repeat  the  question:  Was  this  his  body  found  in  the  fire? 
If  the  inquiry  stopped  here  it  might  be  unsafe  to  conclude  that  it  was 
not.  But  it  does  not  stop  here ;  there  is  other  evidence  bearing  npos 
the  question,  of  a  highly  important  charaoter.  On  the  22d  day  of  Jane 
following  the  fire,  and  while  the  suits  referred  to  were  'pending, «  man 
presented  himself  at  the  house  of  David  Mallin,in  Coopertown,  Baking  to 
remain  as  a  boarder,  and  giving  his  name  as  A.  C.  Wilson.  Mr.  Mullin 
says  he  remained  until  the  16th  day  of  the  next  November,  when  he 
left  for  Athensville,  about  two  miles  distant.  Here  he  remained  one 
week,  and  then  left,  appearing  at  Mrs.  Toombs's  boarding-hoose,  m 
Newark,  on  November  29th,  where  he  remained  nearly  seven  months. 
The  witnesses  who  saw  this  man  at  Coopertown  and  in  Newark  describe 
him  as  stoutly  built,  five  fbet  eight  to  nine  indies  in  height,  fall  chested, 
shoulders  thrown  back,  with  dark  brown  hair  a  little  mixed  with  gray, 
good  teeth,  full  broad  forehead,  and  having  when  in  Newark,  mooslache 
and  side  whiskers.  The  witnesses  do  not  all  precisely  agree  in  describ- 
ing his  features,  but  unite  as  regards  his  general  appearance,  and  in  say- 
ing that  his  face  was  fine.  * 

Several  witnesses  also  state  that  he  had  a  haUt  of  drinking  to  ex- 
cess, as  Gross  is  said  to  have  had. 
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niiese  witnesses  fbrtber  testify  tlwt  he  curried  on  some  eonespondeiioe 
i^lth  Baltimore,  where  Goss  had  resided--*  sending  letters  and  packages, 
ancl  recttving  others  in  retom.  One  witness,  Mtdiael  Olrey,  being  ac- 
quainted in  Baltimore,  testified  that  he  oonTersed  with  Wils^m  about 
nxntnal  acquaintances  residing  there. ' 

It  is  dear  he  knew  the  prisoner,  for  he  received  a  visit  from  him 
^vrliile  at  Newaik« 

A  pair  of  pantaloons,  which  several  witnesses  reftgnise  as  Wilson's  — 
left  behind  when  quitting  Newark  •^  have  been  exhiUted.  Thej  are 
darned  in  the  seat,  and  are  thus  identified.  Mrs.  Toombs  says  she  no* 
ti<»d  that  thej  were  very  short  for  him.  Levris  Engle  testifies  that 
^irhen  Goss  boarded  in  his  fother's  fomily,  near  Baltimore,  during  the 
summer  or  iUl  preceding  the  fire,  he  had  such  a  pair  of  pantaloons  as 
those  exhibited:  says  he,  the  witness,  assisted  Mrs.  Goss  to  wash  them, 
tbat  he  noticed  the  color,  the  cord  on  the  side  of  the  leg,  and  also  ob- 
served that  they  were  short  for  Goss  when  worn. 

It  is  farther  shown  that  this  man  wore  a  large  blood-stone  ring,  snch, 
in  general  appearance,  as  the  one  exhibited  here.  Some  of  the  witnesses 
testify  that  they  reeogmze  this  as  the  same.  Engle  testifies  that  Goss  had 
a  similar  ring,  being  in  all  respects  like  this;  that  he,  the  witness,  wore  it 
sometimes,  and  that  he  believed  this  to  be  the  same ;  while  Mrs.  Goss, 
who  describes  her  husband's  ring  as  being  of  about  the  same  size  and  of 
tlie  same  general  appearance  as  thit^  sajrs  it  was,  according  to  her  recoU 
lection,  in  some  respects  different.  Whether  it  is  possible  for  any  of  the 
witnesses  to  recognize  the  ring  folly,  so  as  to  swear  to  its  identily,  is  for 
you  to  determine.  It  would  seem  to  the  court  safor  to  condude  that  the 
ring  worn  by  Goss  at  Engle's,  and  that  seen  on  the  man  known  as  Wil- 
son, were  alike  in  size,  shape,  material,  and  general  appearance. 

A  frock  coat  is  produced  which  Mrs.  Toombs  identifies  as  a  coat  worn 
by  Wilson,  and  left  behind  when  quitting  her  house.  On  this  coat 
being  exhibited  to  Mr.  Heins,  a  tailor  residing  in  Baltimore,  he  testifies 
that  he  made  one  in  all  respects  like  it,  being  of  precisely  the  same 
measure,  for  Oot$  ;  Uiat  while  he  cannot  describe  to  you  how  he  recog- 
nizes his  own  work  upon  this  coat,  he  tells  yon  that  he  believes  he  does. 
It  is  shown  by  several  witnesses  that  Goss,  while  in  Baltimore,  had  in 
his  possessioh  what  is  called  a  double  ratchet  screw-driver,  very  peculiar 
in  its  construction,  and  claimed  to  be  his  own  invention.  It  is  forther 
shown  that  the  man  calling  himself  Wilson  had  a  wooden  model  of  this 
same  8<^w-driver,  which  he  claimed  to  have  invented. 

Lewis  Engle  testifies  that  when  Gross  boarded  at  their  house,  near 
Baltimore,  he  saw  him  and  Udderzook  a  good  deal  together,  and  that 
Goes  frequently  called  Udderzook  ^  DoeU)rJ*  Several  of  the  witnesses 
who  saw  Udderzook  and  the  man  called  Wilson  together  at  Newark, 
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testify  that  WtIboh  called  Uddenook  "<  2^."    The  aignifteMioe  of  tk 
last  two  mentioned  ctrcamstanoes  cannot  be  OTerlooked. 

And  now,  fi>llowing  this  evidence,  designated  to  show  aimilarity,  i& 
person  and  apparel,  in  the  haUt  of  intemperance,  possessioii  of  the  acrev- 
driver,  and  in  the  appellation  or  title  nsed  when  addreaeing  Uddenook, 
the  commonwealth  has  undertaken  to  prove  the  actual  identic  of  Wil> 
son  as  Goss,  by  exhibiting  the  photograph  of  Goss  to  the  witneaaes  wiw 
were  fiuniliar  with  'V^Uson,  some  of  them  having  been  hia  room  matei  b 
the  boarding-hoQse.  Were  it  possible  to  produce  Goi$  himself  before 
these  witnesses,  as  he  appeared  in  life,  they  conld  tell  ua,  doobtfeis, 
whether  he  is  the  same  man  who  was  known  to  them  as  Wibom;  aad 
their  jndgment  should  be  the  highest  and  best  source  of  information  on 
the  subject.  As  Goss  cannot  be  so  produced,  probably  the  next  bsst 
means  of  judging  of  his  identify  with  Wilson  is  obtained  by  psodaciii^ 
his  photograph  (if  it  be  a  perfect  one),  and  allowing  these  witneaieB, 
who  were  fiimiliar  with  Wilson,  to  base  their  judgment  on  it.  The  pic- 
ture is  of  course  a  much  less  satisfactory  means  of  judging  than  the  pres- 
ence of  the  individual  would  be;  because  it  shows  the  Ikoe  in  a  state  of 
repose,  not  very  frequently  observed  in  the  individual ;  and  showing  it 
on  a  much  smaUer  scale,  the  expression  is  less  distinct  Still,  where  a 
photogn^h  is  perfect,  it  shows  an  exact  likeness  to  the  extent  pireaented, 
and  can  generally  be  recognizeid  with  great  ease  by  those  femiHarly  ao> 
quainted  with  the  individuaL  The  photograph  exhibited  here  ia  ahown 
to  be  that  of  Go$t.  Some  of  the  witnesses  who  knew  the  man  called 
Wilson,  say  this  looks  Uke  kirn;  that  the  shape  of  the  forehead  and  fece 
is  like  his,  but  they  do  not  recognize  the  picture.  Their  testimony  must 
not  be  over-estimated.  It  goes  no  ferther  than  to  show  reaemhlanoa. 
Other  witnesses,  more  iiimib'ar  with  this  man,  particularly  some  of  those 
who  boarded  in  the  same  house  with  him,  say  th^  recognize  WiJsoQ 
in  the  picture ;  one  saying  he  ^  sees  the  man  in  it,"  others,  ^  it  is  him," 
and  so  on,  in  varied  language  expressing  the  same  thought. 

Too  much  importance  should  not  be  attached  to  the  feot  that  Uien 
witnesses  were  not  able  to  point  out  any  particular  feature  by  which 
they  recognise  the  picture  as  his.  If  asked  to  point  out  the  feature  or 
features  by  which  your  most  intimate  Mend  is  distinguished  from  othen, 
you  probably  could  not  do  it.  Were  you  to  refer  to  the  sise  of  his  head, 
shape  of  his  fece,  nose,  or  month,  you  would  doubtless  find  that  in  all 
these  respects  he  is  not  singular.  But  you  recognise  him  instantly,  and 
with  absolute  certainty,  by  his  peculiar  expression,  the  combined  effect 
of  all  his  features  and  his  mind.  And  this  you  cannot  describe^  for 
words  wOl  not  do  it. 

In  determining  the  weight  to  be  attadied  to  the  testimony  of  the  wit- 
nesses, who  say  they  recognize  Wilson  in  the  pioture,  or  recognise  the 
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picture  as  his,  it  is  important  to  remember  that  when  they  knew  him  his 
l>eaid  was  different  What  effect  the  change  of  beard  wonld  have  on  the 
expression  and  appearance  of  the  picture,  yon  will  judge.  You  will  also 
"bear  in  mind  the  comments  of  the  defendant's  counsel  on  this  testimony, 
axid  the  &ct  that  the  prisoner's  sister,  who  saw  Wilson  at  Mr.  Mullin's, 
says  she  does  not  see  any  likeness  to  him  in  this  photograph. 

The  commonwealth  has  farther  undertaken  to  show  that  Goss  and 
tluB  man  wrote,  not  'only  a  similar  hand,  but  the  $ame.    In  this  conneo- 
tion  Emma  Taylor  testifies  to  the  receipt  of  many  letters  or  notes  from 
"Wilson,  and  a  knowledge  of  his  handwriting.    Two  letters  —  one  of 
tbem  addressed  to  Mr.  MuUins  signed  A*  0.  TFt2ff(m— -being  exhibited 
to  her,  she  says,  in  her  judgment,  they  are  his  handwriting.    On  being 
shown  another  letter  signed  W.  S.  Gross,  and  testified  by  Mr.  Butler  (as 
lie  believes)  to  be  in  Goss's  handwriting,  she  says,  in  her  judgment,  this 
is  the  handwriting  of  Wilson.    This  witness,  however,  as  you  will  re- 
member, did  not  exhibit  such  accurate  knowledge  of  Wilson's  handwrit- 
ing as  to.render  her  judgment  in  regard  to  it  very  reliable;  and  what 
she  says  should  therefore  be  received  with  great  caution. 

John  W.  Butler  testifies  that  he  knew  Goss  intimately,  and  corre- 
sponded with  him  some  years  ago ;  that  he  knew  his  handwriting  very 
well,  and  believes  himself  able  to  recognise  it  The  letter  signed  W.  & 
Go$$  (before  mentioned)  being  shown  him,  he  answered,  ^  I  believe  this 
to  be  Goss's  handwriting."  The  two  letter  ssigned  A.  C.  Wilson  (also 
before  mentioned)  being  shown  this  witness,  he  answered  that  the 
writing,  in  his  judgment,  was  that  of  Gait.  The  signature  of  A.  G. 
Wilson,  on  the  register  of  the  Central  Hotel  in  Philadelphia,  under  date 

of J  being  shown  the  witness,  he  answered  that  he  would  take  this 

to  be  written  by  GbM,as  also  the  signature  on  the  register  of  the  William 
Penn  Hotel,  though  in  respect  to  these  single  signatures  his  judgment  is 
less  distinct  than  that  expressed  in  regard  to  the  letters.  The  intelli- 
gence manifested  by  this  witness,  as  well  as  the  caution  observed  in  ex- 
pressing his  judgment,  should  be  considered  in  estimating  the  value  of 
his  testimony. 

FrankUn  Mills  testified  that  he  knew  the  man  called  Wilson,  and  upon 
one  occasion,  when  sitting  at  his  side,  discovered  a  small  scar  running 
up  into  his  hair  on  the  side  of  his  forehead — that  he  had  never  noticed 
it  before.  Mrs.  Gross  testified  that  her  husband  had  no  scar  upon  him. 
Yon  have  heard  the  commaits  of  counsel  in  respect  to  t£is,  and  will  de- 
termine what  weight  the  contradiction  should  have, — but  in  doing  so 
will  remember  that  Mr.  Mills  speaks' of  the  man  more  than  a  year  after 
Mrs.  Goss  had  last  seen  her  husband. 

Now  was  this  man,  called  Wilson  at  Coopertown  and  Newark,  Win- 
field  Scott  Goss,  under  an  assumed  name? 
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If  he  was,  yon  will  judge  whether  the  condiiBion  is  not  rettOBibk. 
that  he  had  entered  into  a  scheme  to  obtain  money  frandnleDUy  froE 
the  insurance  companies;  and  that  the  burning  of  his  shop  was  spir. 
of  this  scheme.  If  yon  readi  this  condiisiony  a  reason  will  be  firandfe? 
his  appearance  in  Pomsylvania  and  New  Jersey  under  an  aasnniedittDit 
Still  if  you  find  this  man  was  Goes  under  an  assumed  name,  yon  vil 
have  made  but  a  step  towaids  finding  that  the  remains  discoTered  in  tbe 
woods  were  his. 

But  now  (if  this  was  €k>8s)  we  find  him  in  Newark  on  the  ereoiDg  d 
the  25th  day  of  June,  sixteen  days  preceding  the  discovery  in  the  woodi* 
He  then  started  for  Philadelphia.  Mrs.  Toombs  testifies  that  three  dsji 
later,  he  wrote  to  her  firom  Philadelphia,  under  date  of  the  28th.  Fm- 
OB  Jacobs  testifies  that  he  is  derk  and  bar  tender  at  the  William  Foi 
Hotel,  in  Philadelphia;  that  in  the  forenoon  of  the  26th  (the  day  ste 
this  man  left  Mrs.  Toombs)  a  man  came  to  the  hotel,  refgeeentjug  bu>- 
self  to  be  A.  G.  Wilson,  and  registering  this  as  his  name.  The  witnea 
describes  him,  and  being  shown  the  photograph  exhibited  here,  ssyi  it 
looks  like  this  man.  He  is  unable  to  describe  any  other  stranger  wk 
called  about  that  time  or  since,  and  says  he  did  not  recognise  the  reseia- 
blance  in  the  photograph  until  told  whose  it  was.  You  will  jndge  whetto 
this  witness  can  truly  describe  ihe  man  as  he  undertakes  to  do,  and  whether 
he  does  see  the  resemblance  in  the  picture  to  which  he  testifies*  Hut  a 
man  came  to  the  hotel  representing  himself  to  be  A.  C.  Wilson,  that  tk 
witness  saw  him  register  his  name,  that  he  stayed  till  the  next  day,  tbai 
the  prisoner  visited  him,  occupying  the  same  room,  and  went  away  with 
him,  the  witness  is  positiTa  The  register  is  produced,  and  the  name  ci 
A.  C.  Wilson  appears  upon  it;  and  this  signature,  as  we  have  seeOi  Mr. 
Butler  expressed  the  judgment  is  in  the  handwritiDg  of  Goes.  If  ^ 
witness  is  belieyed,  it  was  on  the  morning  of  the  27th  that  the  prisoner 
and  this  man  left  the  William  Penn.  Where  they  went  at  that  time  doet 
not  appear. 

On  the  evening  of  the  following  day,  the  prisoner  was  seen  upoD  tbe 
train  at  Wilmington,  by  Mr.  Hodgson,  who  rode  with  him  to  Philadelphis> 
(We  do  not  observe  any  conflict  between  the  testimony  of  Mr.  Hodgson 
and  that  of  Mr.  Jacobs,  because  we  do  not  see  any  InconsiBteDcy  be- 
tween the  fiicts  to  which  they  speak.)  Two  days  later,  Francis  Fyl^ 
who  lives  near  West  Grove,  in  this  county,  testifies  that  the  prisoner,  is 
company  with  another  man,  came  to  his  place.  He  says  he  had  known 
the  prisoner  formerly,  and  recogniaed  him.  Mrs.  Pj^e  and  the  little  boj 
Elmer  Pyle,  also  saw  the  men  there,  and  say  they  recognise  the  prisoner 
as  one  of  them.  Mr.  Pyle  and  the  boy  describe  the  appearsnce  and 
parts  of  the  dress  of  the  other,  referring  to  his  build,  hiswhiskeri  sod 
moustache.    Mrs.  Pyle  saw  but  little  of  him  and  was  not  veiy  near.  Ur- 
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Pyle  sayB  he  wore  gaiters,  like  those  shown  here»  and  had  a  ring  on  his 
fi.Tiger.  Upon  being  shown  the  photograph,  he  says  it  looks  like  a  picture 
of  this  man.  The  son  also,  in  addition  to  the  general  description,  says 
iliis  man  wore  gaiters ;  had  eye-glasses,  and  that  when  they  were  together 
iincLer  the  dierry-tree,  he  called  the  prisoner  ^  Doctor.''  This  last  circam« 
stance,  if  tme,  is  yery  significant,  for  as  we  have  seen  (if  the  witnesses 
are  believed),  this  is  the  same  appellation  by  which  Gross  in  Baltimore, 
aiifl  the  man  calling  himself  Wilson  in  Newark,  addressed  Udderzook* 

Frdm  Mr.  Pyle's  place  these  men  went  in  the  direction  of  Jennerville* 

Ihl  the  evening  of  the  same  day,  Mr.  Jefieris,  Mrs.  Jefferis,  and  Mr.  Town* 

ley,  testify  that  the  prisoner,  with  another  man,  appeared  at  the  hotel  of 

Mr.  Jeffiwis,  in  Jennerville.    These  witnesses  recognise  the  prisoner,  as 

does  also  Mr.  Wallace,  who  saw  him  there,  and  had  known  him  before. 

They  describe  the  other  man  as  about  five  feet  eight  to  nine  inches  in 

height,  good-looking,  fbll-breasted,  straight,  with  shoulders  thrown  back, 

moustache  and  side  whiskers  of  a  dark  color ;  Mrs.  Jefferis  saying  that 

she,  at  the  time,  thought  he  was  the  straightest  man  she  had  ever  seen.   On 

being  shown  the  photograph  before  referred  to,  these  witnesses  also  say 

the  picture  resembles  this  man.    The  next  morning,  being  the  first  of 

Jane,  it  is  shown  (if  the  testimony  is  believed)  that  the  prisoner  obtained 

a  horse  of  Mr.  Patchell  living  near  by,  and  visited  his  brother-in-law, 

Scunuel  Rhoades,  who  resides  a  short  distance  from  Fenningtonville. 

Here  he  was  recognized  by  Mr.  Bhoades  and  his  wife,  who  is  the  pris- 
oner's sister.  They  testify  that  he  spoke  of  the  man  he  had  left  behind 
at  Jennerville,  and  Mr.  Rhoades  says  he  described  him  as  a  man  '*  having 
no  one  to  look  after  him,  who  had  been  lost  for  a  long  time,  and  was  sup- 
posed by  everybody  to  be  dead,  one  whom  the  prisoner  had  had  at  New- 
ark or  New  York  (the  sound  being  so  much  alike  that  the  witness  is  not 
certain  which),  and  Phihulelphia."  The  bearing  of  this  description  upon 
the  identity  of  the  man  left  behind  is  most  important.  You  will  judge 
whether  it  does  or  does  not  describe  Goss,  and  the  man  ]cnown  at  New- 
ark as  Wilson,  with  great  certainty :  ^  Lost  for  a  long  time,  supposed  by 
everybody  to  be  dead,  whom  he  (the  prisoner)  had  had  at  Newark  or 
New  York,  and  Philadelphia." 

On  the  evening  of  the  same  day,  the  prisoner  having  hired  a  carriage 
and  horse  at  Penningtonville,  went  to  Jennerville,  took  the  man  he  had 
left  there  in,  and  started  back.  When  he  reached  Penningtonville  in  the 
night  this  man  was  gone,  and  was  no  more  seen  alive.  Baer's  Woods  is 
by  the  roadside.  Were  the  remains  found  there  his?  The  last  time 
seen  he  was  going  in  that  direction.  If  Mr.  Bhoades  is  believed,  the 
prisoner  had  carUenqfkUed  leaving  him  in  the  woods  somewhere. 

When  the  remains  were  first  uncovered,  Idr.  Moore  testifies  that  the 
fi^e  was  white  and  natural;  says  he  looked  to  ascertain  whetiier  he  could 
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identify  it,  and  believed  at  the  time,  and  doea  still,  that  he  oanld  if  be 
had  known  it  On  being  shown  the  picture  before  referred  t<s  he  sajss 
bears  a  resemblance  to  that  &ce.  This,  standing  alone,  would  be  of  ao 
▼alue,  because  of  its  uncertaintj.  But  Mr.  Moore  and  others  who  mm 
the  remains  that  evening  and  the  next  day,  say  the  upper  lip  presented 
the  same  appearance  as  the  cheeks  did  where  the  whiskers  came  oS,  oa 
being  touched,  showing  that  the  man  had  worn  a  moiista<Jie  with  suk 
whiskers;  that  his  hair  was  dark  brown,  mixed  a  little  with  gray;  sai 
Dr.  Howard,  as  well  as  all  the  witnesses  who  examined  the  remains  vitk 
care,  says  the  forehead  was  square  and  straight,  the  &oe .  fine,  diest  IbD. 
shoulders  well  thrown  back,  the  person  very  erect,  and  teeth  regular  sad 
good.  You  will  judge  whether  this  is  or  not  an  accurate  deacriptkm  of 
the  man  we  have  been  following. 

In  the  same  grave  a  shirt  was  found.  It  is  not  identified,  for  there  sit 
no  marks  upon  it  by  which  to  distinguish  it  from  others.  There  aremanj 
such,  as  Mr.  Crockett  testifies,  but  this  witness  says  he  sold  a  shirt  in  sH 
respects  like  this  in  Newark  to  a  man  called  Wilson,  as  he  was  informed; 
and  Mrs.  Toombs  testifies  that  Wilson  had  such  a  shirt,  showing  aaoths 
point  of  resemblance. 

Then  agun  a  pair  of  Congress  gaiters  were  found  upon  the  feet  lesem- 
bling  those  worn  by  the  man  we  have  been  following.  But  a  more  re- 
markable and  striking  resemblance  still  is  found  in  the  foct  that  diia  man's 
gaiters  were  marked  No.  8,  on  the  inside,  near  the  top  Qf  Mrs.  .Toombs 
is  believed,  of  which  you  will  judge),  and  had  recently  (as  Mr.  Sanrin 
testifies)  been  half-soled ;  and  that  the  gaiters  found  on  these  remams 
exhibit  a  sunilar  number,  in  the  same  place,  and  a  similar  condition  in 
respect  to  the  soles. 

Now  you  will  determine  whether  these  are  the  remains  of  the  man  we 
h^ve  been  following.  If  they  are,  and  this  man  was  Gat$f  then  did  the 
prisoner  take  his  life? 

In  starting  upon  this  inquiry  the  first  thought  that  presents  itsdf  is, 
had  the  prisoner  any  motive  to  commit  the  crime? 

If  the  remains  are  those  of  Goss,  you  will  judge,  as  before  remarked, 
whether  he  had  not  entered  into  a  scheme  to  defraud  the  insurance  com- 
panies, by  hiding  himself  from  the  world,  and  endeavoring  to  create  the 
belief  that  he  was  dead.  And  if  he  had  entered  into  such  a  scheme, 
you  will  further  judge  whether  the  conclusion  is  or  is  not  reasonable  that 
prisoner  had  also  entered  into  it  For  it  would  follow  that  while  Gobi 
was  thus  alive  under  an  assumed  name,  and  while  the  prisoner  knew  this, 
for  (according  to  the  t^timony  as  we  have  seen)  he  visited  him  at  New- 
ark on  the  11th  of  May,  he  i^peared  as  a  witness  on  the  28th  day  of  the 
same  month  to  prove  his  death,  not,  it  is  true,  by  swearing  directly  that 
he  was  dead,  but  by  swearing  to  circumstances  from  which  he  sought  to 
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create  tliat  impression.  If  it  is  tnie  that  the  prisoner  had  united  in 
Biich  a  scheme,  it  was  very  important  to  him  that  the  existence  of  Goss 
al&oiild  not  oome  to  light ;  for  if  it  did,  not  only  would  the  scheme  £ul, 
bat  the  prisoner  become  liable  to  prosecation  for  conspiracy  and  perjury. 
And  if  you  find  such  motive  ibr  the  concealment  of  Goss  existed,  you 
"Will  judge  whether  his  disappearance  from  the  neighborhood  in  which 
he  was  known,  and  his  reported  death,  did  not  invite  to  the  commission 
of  ihe  crime  here  charged,  by  reason  of  the  immunity  from  discovery 
which  these  circumstances  tended  to  afford. 

Still  a  motive  to  commit  the  crime,  and  such  opportunity  to  gratify  it, 
would  be  of  no  consequence,  in  the  absence  of  evidence  that  the  prisoner 
did  commit  it.    Then  what  is  the  evidaice  that  he  did  ? 

If  the  remains  found  in  the  woods  are  those  of  the  man  we  have  been 
fojlowing,  and  that  man  was  6o8s^  then  we  have  found  the  prisoner  and 
Goss  together  on  the  first  day  of  July.    On  the  evening  of  this  day,as  we 
have  seen,  die  prisoner  visited  his  brother-in-law,  Samuel  Rhoades,  whose 
testimony  I  wiU  now  turn  to  and  read :  **  The  prisoner  came  down  to  where 
I  was  at  work  between  one  and  two  o'clock ;  he  sud  it  was  warm ;  he  had 
written  me  a  letter,  and  as  soon  as  I  saw  him  I  thought  of  the  letter;  as 
aoonaslsawhim  I  asked  him  about  that  letter ;  after  he  spoke  to  me,  I 
said  I  wrote  back  in  answer  to  his  letter  to  know  what  it  was,  and  that  I 
got  no  answer.    No,  he  said,  I  couldn't  write  any  more,  and  it  had  to  be  by 
word  of  mouth;  however,  he  says,  it  is  just  as  good  now,  and,  better,  if 
anything ;  he  says  it  is  a  sure  thing  for  a  $1 ,000  apiece.    He  then  said,  it  is 
warm,  let  us  go  up  to  the  shade ;  we  walked  up  and  sat  down  along  the 
edge  of  the  field  in  the  shade,  and  I  asked  him  what  it  was ;  he  says,  have 
you  got  a  horse  ?  I  sud  yes ;  he  says,  have  yon  got  a  wagon  that  will  hold 
three  ?  I  said  yes ;  I  believe  I  said  I  had  no  carriage,  but  I  could  get 
one ;  I  asked  him  when  we  would  get  the  money,  he  spoke  and  wrote  of; 
he  says  we  wiQ  get  $500  apiece,  right  away ;  he  said  there  was  more  money 
we  would  get;  he  began  to  say  something  about  it  and  stopped ;  he  said  he 
would  guarantee  me  $1,000  anyhow ;  I  asked  bun  what  it  was ;  he  said  it 
was  a  man  that  was  drinking  and  spending  his  money  fbr  no  good ;  be  siud 
he  had  the  ^ poker"  two  or  three  times  since  he  had  been  with  him ;  he 
said  he  had  about  $1,000  with  him,  he  was  certain,  fbr  he  had  been  draw- 
ing his  money  throu^  him ;  he  wanted  me  to  hitch  up  and  go  right  with 
him  to  Jennerville,  and  get  this  man  in  and  take  him  to  the  woods ;  and 
he  would  give  him  a  litde  laudanum,  and  put  him  to  sleep  and  take  his 
money.     Says  I,  I  can't  go  on  that ;  I  told  him  if  he  commenced  that  he 
would  ruin  himself  and  )nk  whole  fiunily ;  he  said  there  is  not  a  bit  of 
danger ;  he  had  had  this  man,  he  said,  to  New  York  or  Newark  (am  not 
certain  which,  they  sound  so  much  alike),  and  to  Philadelphia ;  and  I 
wouldn't  go  to  all  that  trouble  unless  I  knew  what  I  was  doing ;  I  told 
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him  nobody  knew  what  tliej  were  doing  when  thej  began  that  knd  c^ 
business ;  I  told  him  he  would  haye  to  give  up  the  idea  ;  he  aajs*  I  wl 
not  go  home  nntil  I  get  it ;  he  says,  I  will  do  the  rtealing»  aad  apob 
as  though  he  wanted  me  to  hide  the  money;  he  said  if  I  wobUb*. 
have  anything  to  do  with  it,  as  he  had  been  at  a  greai  trooble  wat 
expense,  he  wonld  do  it  himself  and  bory  the  nxmej ;  I  told  ham 
not  to,  and  that  I  mnst  go  to  work;  I  told  him  to  ataj  a  day  v 
two  and  I  oonld  talk  to  him  in  the  evening,  and  in  the  mondB^  od&L 
the  hay  was  fit  to  work ;  he  said  the  man  would  not  stay  at  Jennerrik 
by  himself,  and  if  he  (Udderzook)  stayed  he  would  have  to  faring  the 
man  up,  and  asked  me  if  he  might ;  I  told  him  he  should ;  he  tfaea  mAed 
me  lor  my  hone  to  bring  the  man  up ;  I  told  him  I  oonld  not  gtw9  hia 
my  horse,  as  he  was  at  Warner's ;  he  asked  if  there  was  a  liTcry  sts^e 
at  Penningtonville;  I  told  him  there  was,  and  he  could  get  a  team  than; 
he  says,  the  man  is  very  sick ;  he  said  he  thought  he  would  hare  died  hsi 
nij^t,  or  the  other  night,  I  don't  know  which ;  that  he  doaed  Idm  with 
whiskey ;  he  says,  I  believe  he  will  die,  and  how  would  it  be  with  yoe 
and  Annie  if  he  should  die  at  your  place  ?  would  you  allow  me  to  pot 
him  away,  and  say  nothing  about  it?  I  said  no,  if  a  stranger  woakl  die 
at  my  place  there  would  have  to  be  a  coroner  got,  and  an  inquest  held ;  he 
said  there  was  nobody  to  look  after  this  man ;  he  sud  he  had  been  lost  for 
a  long  time,  and  everybody  thought  he  was  dead;  he  had  no  fiieiid  that 
would  look  after  him,  or  care  anything  about  him;  I  told  him  it  didn't 
make  any  difference ;  if  a  stranger  died  there,  there  would  have  to  be  sa 
inquest ;  he  throwed  his  head  down,  his  cheek  i4>peared  to  get  red,  and 
he  said,  that  might  lead  to  some  suspicion ;  I  told  him  I  coulda't  hdp 
it,  I  couldn't  have  anything  of  that  kind;  he  says,  well  what  then?  I 
told  him  I  could  not  tell  him  any  more  until  I  saw  the  man ;  he  staited 
off  towards  Penningtonville  with  my  wifi^.* 

This  witness  and  his  testimony  have  been  criticised  by  eoonsel,  aad 
you  will  determine  what  weight  his  statements  should  receive.  In  thiB 
connection  it  is  important  to  remember  that  he  exhibited  the  prisoner's 
letter,  referred  to»  soon  after  it  was  received,  and  reported  to  hia  neigli* 
bors  the  interview,  detailed  here,  almost  immediately  upon  its  oocar- 
rence.  You  will  also  remember  the  testimony  heard  respeeting  his 
character  for  truth-telling;  and  will  examine  the  prisoner's  letter,  to 
see  whether  it  does  or  does  not  corroborate  his  statements.  That  letter 
appears  by  the  envelope  to  have  been  forwarded  in  the  preceding  Deoen- 
her,  and  Mr.  Bhoades  testifies  that  it  was  received  at  that  time.  It  is 
in  the  following  words :  — 

**  FRnsHD  Sam  :  I  have  something  of  importance  that  must  be  dooa 
by  word  of  mouth.    Please  don't  let  anyone  know  of  our  oommnnica* 
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tions,  bot  M  soon  as  you  read  this  mount  your  hone  and  come  to  Oxford, 
take  the  morning  train  to  Baltimore.    When  you  oome  to  Baltimore, 
inqoire  for  Decker  &  Brothers'  planing  and  saw-mill.    This  mill  is 
right  across  the  street  from  where  you  get  out  of  the  cars.    I  am  em- 
ployed in  the  said  mill  and  am  there  eyeiy  day.    You  will  arrive  at  one 
o'clock ;  you  must  take  the  next  train  for  Oxford,  which  is  at  2.30,  that 
will  give  us  one  hour  and  a  hal^  which  will  be  sufficient  for  us  to  ar- 
range one  of  the  finest  pkns  that  you  have  heard  of.    There  is  a  cool 
$1,000  in  it)  and  there  is  nothing  to  prevent  us  from  getting  it.    This  is 
without  a  DOUBT.    Do  not  buy  your  ticket  at  Oxford,  but  pay  your  fiure 
on  the  car.    Do  not  let  a  soul  know  where  you  go.    I  cannot  explain 
farther  until  I  see  you.    Do  not  fail  to  come*    Drop  everything  at  once. 
You  can  make  the  trip  in  a  few  hours.    I  have  no  person  in  confidence 
with  me,  and  I  now  propose  to  take  you ;  you  will  find  that  it  is  the  best 
day's  work  that  you  ever  did.    I  will  give  you  full  explanation  when  I 
see  you.    (Bring  the  letter  with  you.)    Your  expenses  wOl  only  be 
$4.00  or  a  little  less. 

^  Very  respectfully,  Wm.  E.  Uddkhzook. 

'<  Be  firm,  be  true." 

On  the  evening  of  the  same  day,  after  the  interview  with  Bhoades,  as 
night  was  coming  on,  the  prisoner  started,  with  the  man  by  his  side,  in 
the  direction  of  PenningtonviUe.  Baer's  Woods  is  about  nine  miles 
from  the  place  of  starting,  and  in  this  direction  the  parties  were  going 
when  last  seen.  John  Hurley,  who  lives  within  a  short  distance  of  the 
woods,  testifies  that  his  wife  in  the  night  aroused  him  to  hear  a  noise  in 
that  direction.  That  he  distinctly  hea^  hallooing,  and  distinguished  the 
voices  of  two  individuals,  but  could  not  distinguish  any  expression  ex- 
cept the  exclamation  '^  Oh ! "  That  about  daylight  the  following  morn- 
ing he  discovered  smoke  arising  from  a  fire  in  the  woods.  And  several 
other  witnesses  testify  to  having  seen  fire  in  the  woods  on  that  morning. 

It  is  further  shown  that  about  twelve  o'clock  the  same  night,  the  pris- 
oner returned  the  vehicle  to  the  stable  at  PenningtonvUle.  The  iron 
supporting  the  dasher  on  the  left  side,  where  the  man  was  sitting  when 
last  seen,  was  broken,  and  the  leather  bent  forward ;  two  of  the  bows 
supporting  the  top,  on  the  same  side,  were  broken  from  the  bed,  and 
swingmg  loose.  The  oil-doth  that  had  covered  the  fioor  was  torn  out 
and  gone;  the  blanket  and  sheet  that  accompanied  the  wagon  were 
missing.  What  had  become  of  them?  Had  they  been  stamed  with 
blood  and  consumed  in  the  fire  ?  After  the  discovery  of  the  body  the 
floor  of  the  wagon  was  examined,  and  red  spots,  apparently  made  by 
blood,  were  observable  on  the  edges  of  the  boards  forming  the  bottom, 
and  underneath  where  it  appeared  to  have  spread.    Dr.  Howard  testifies 
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that  haying  applied  mienMeopie  and  aDalytacal  testa  to  thaae  «poi%k 
aaoertained  them  to  be  made  by  blood. 

Now,  if  the  raoiaiiis  found  in  the  woods  are  those  of  the  naa  «k 
started  with  the  prisoner  fixMn  Jenqerrilley  yon  will  jod|pe  whether  tk 
prisoner  did  or  did  not  carry  out  the  design  whidi  Bkofldes  says  k 
expressed  in  the  interyiew,  a  few  hours  previoiis ;  whether  tlie  hailrwwf 
testified  to  by  Hurley  as  heard  that  ni^^t  did  not  oontia  Irom  this  asi; 
and  whether  the  snu^  seen  did  not  issue  finom  a  fire  thai  oooavned  fis 
bloody  garments  (as  well  of  the  perpetrator  as  of  the  yictiiii),  and  othv 
eyidenoes  of  the  crime. 

Where  the  prisoner  spent  the  balance  of  the  night  after  nFitiirniag  Ik 
yehide  does  not  appear.  He  was  seen  esriy  the  next  momii^  eeterisp 
Cochranyille  on  foot.  Later  in  the  day  he  was  met,  still  on  fooC*  gaaag 
in  the  direction  of  Jenneryille.  On  the  eyening  of  the  saane  dmjy  whom, 
six  o'clock,  he  appeared  at  Penn  Station,  on  the  Philadelphia  aad  Bahi- 
more  Central  Bailroad,  iHiere  he  took  the  train  East,  getting  off  agsia 
at  West  Groye  —  this  being  the  point  at  which  he  snd  his  former  oooh 
panion  had  (accQrding  to  his  own  statement)  left  the  train  two  dsji 
before.  In  a  short  time  he  reappeared,  carrying  a  carpet4Mig  aad  yaiise, 
and  entered  the  train  going  westward.  At  Penn  Station  he  left  it,  and 
passed  in  the  direction  of  Mr.  Miller's,  where  his  mother  reaideiL  On 
the  next  day  ^  being  the  third  of  July — he  took  the  train  fi»r  Bakimora. 

When  arrested  he  made  a  statement  which  you  haye  heard ;  and  yoa 
will  jodge  whether  it  is  consistent  with  probabilities,  or  finda  eo^te- 
nance  in  any  ascertained  fiust  in  the  cause. 

We  now  repeat  the  questions  before  stated :  First,  were  the  reoaim 
found  in  Beer's  Woods  those  of  THnfield  Scott  Goss?  Second  (if  thej 
were),  did  the  prisoner  at  the  bar  take  his,  Goss^s  life?  Both  these 
questions  must  be  found  against  the  prisoner  before  he  can  be  conyioted. 
In  psssing  upon  them,  you  will  carefully  weigh  all  the  eyideoee,  as  well 
as  the  comments  of  counsel  upon  it;  and  will  also  consider  tfae  testi- 
mony which  the  prisoner  has  produced  in  regard  to  his  former  drntncter. 

If  you  conyict  him  you  most  determine  the  ^rade  of  his  crime.  That 
it  is  murderj  if  he  is  goilty  at  all,  has  not  been  questbned  by  his  covnseL 
But  in  Pennsylyania  the  legislature,  considering  the  diilerenca  in  gnih 
where  a  deliberate  intention  to  kill  exists,  and  where  no  sudi  intentioa 
appears,  has  distinguished  murder  into  two  degrees — murder  of  the 
Jintj  and  murder  of  the  i$ecnd  degree ;  aad  reqidred  the  jury  tryiag  the 
accused,  if  it  finds  him  guilty,  to  ascertain  uid  find  by  their  yeidiot 
whether  it  be  murder  of  die  first,  or  murder  of  the  second  degree.  So 
it  is  forther  prorided  that  ^murder  wliich  shaU  be  perpetrated  by 
means  of  poison  or  lying  in  wait,  or  by  any  odier  kind  of  wilfidt  de- 
liberate, and  premeditated  killing,  shall  be  deemed  murder  in  the  fiist 
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degree ;  and  all  other  kinds  of  murder  Bhall  be  deemed  murder  of  the 
second  degree.'* 

Xhen  if  the  defendant  is  gniltj,  is  it  of  murder  of  the^r<^i  or  murder 
of  the  second  degree  ? 

If  the  prisoner  killed  Goss,  jou  will  determine  whether  it  is  not  plain 
that  the  crime  was  contemplated  beforehand,  and  the  killing  wilful  and 
deliberate.  The  circumstances  bearing  upon  this  question  haye  been  so 
folly  stated,  in  treating  other  parts  of  the  cause,  and  must  be  so  distinctl j 
present  in  jour  minds,  that  we  need  not  repeat  them  here. 

StiU  this  question  is  for  jou  alone  to  determine,  and  if  jou  conTiot 
the  prisoner  jou  must  saj  whether  it  is  of  murder  in  the  first  or  second 


In  conclusion,  we  urge  upon  jou  to  bear  eonstantlj  in  mind  the  great 
importance  of  the  cause.  To  the  prisoner  it  iuTolyes  eyerjthing  of 
earihlj  desire*  You  will  therefore  giye  to  the  tti^  not  onlj  their  most' 
reasonable  construction,  but  also  their  most  charitable  and  merdfiil  con- 
Btraction;  and  if,  when  thus  considered,  thej  &il  to  satisfy  jou  of  his 
guilt,  JOU  will  acquit  him,  regardless  of  all  consequences.  And  he  is 
entitled  to  the  benefit  of  eyerj  doiibt  A  doubt,  howeyer,  is  not  a  mere 
po$sMUijf  that  the  prisoner  maj  not  be  guiltj,  but  an  honest  hesitation 
of  the  mind  arising  from  the  proof. 

If  on  the  other  hand  the  &cts  satisfy  jou  of  his  guilt,  jou  must  con- 
yict  him.    In  such  case  no  consideration  of  pitj  or  mercj  can  infiuence 
JOU.    To  the  tender  appeal  made  bj  the  presence  of  wife  and  children, 
JOU  must  tnmadeaf  ear.    To  listen  to  it  would  be  more  than  a  mistake; 
it  would  be  a  crime-— a  crime  against  the  innocent^  agttust  sodetj. 
With  the  consequence  which  maj  attend  conyiction,  jou  haye  nothing  to 
do ;  thej  rest  upon  others.    If  the  eyidence  9aH$fie$  jour  minds  of  his 
guilt,  JOU  haye  no  choice.    Following  the  pathwaj  of  the  eyidence,  jou 
can  turn  neither  to  the  right  nor  to  the  left,  but  must  accept  the  condu- 
sion  to  which  the  facts  lead.    If  jou  entertain  yiews  unfayorable  to 
capital  punishment,  jou  must  disregard  them  here,  remembering  that  it 
is  not  the  jurj,  but  the  law,  that  inflicts  the  punishment.    The  jurj  does 
not  pronounce  the  sentence  which  condemns  to  death ;  it  simplj  deter- 
mines whether  the  prisoner  has  committed  the  crime. 

Tou  win  now  take  the  case,  and  forgetdng  eyerjthing  but  the  law, 
the  eyidence»  and  jour  dutj,  will  pass  an  honest,  deliberate,  and  fearless 
judgment  between  the  commonwealth  and  the  prisoner. 

The  defendant  was  conyicted  of  murder  in  the  first  degree.  The  con- 
yiction was  affirmed  on  error  b j  the  supreme  court  of  the  state,  and  the 
defendant  was  subsequent!  j  hung.  The  opinion  of  the  supreme  court  is 
giyen,  supra,  §  708. 
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No.  VI. 


CoiflfONWSALTH  V.   SlUBTETANT. 

Supreme  Court  of  MaeeaAueetUy  1874. 
[Before  Judges  Wbixb  and  Amxs.] 
(Bee  supra,  {  688,  684,  685,  708,  705.) 

In  this  case,  which  hag  been  several  times  noticed  in  the  text,  die 
charge  to  the  jury  was  given  bj  Wells,  J.,  of  the  supreme  ooort.  Far 
the  stenograpldc  notes  fiom  which  the  foUowing  is  taken  the  editor  is  in- 
debted to  Mr.  Train,  the  attorney  general  of  the  commonwealth :  — 

Mb.  Foreman  and  Gentlemen  of  the  Juht  :  I  oongratolale  ytm 
upon  the  near  approach  of  die  dose  of  this  long  trial,  and  there  remaioi 
but  a  small  duty  for  me  to  perform  in  this  case,  because  there  are  but 
few  questions  which  the  court  are  to  deal  with.  It  is  main] j  a  simple 
question  of  fact  The  court  is  to  deal  onlj  with  the  law  and  its  applica- 
tion to  the  fects;  the  counsel  deal  with  the  hxAA  and  argue  them  to 
you ;  and  the  case  has  been  so  conducted  throughout,  from  the  beginning 
of  the  trial,  by  the  counsel  upon  both  sides,  with  that  consdantioiu  re- 
gard to  their  duty,  with  that  appreciation  of  the  principles  of  law  which 
apply  to  the  case,  that  the  court  have  had  little  to  do  but  sit  by  and 
see  the  trial  proceed ;  and  so,  in  this  last  stage  of  it,  the  argument  has 
been  conducted  so  feirly  upon  both  sides,  with  such  a  correct  appreciatioo 
of  the  bearing  of  the  law  upon  the  fects,  that  there  is  still  in  this  branch 
of  the  case  but  little  left  fer  the  court  The  court,  as  I  say,  is  to  deal 
only  with  the  law,  in  its  application  to  the  flBbCts  and  ai|;ument8  which 
have  been  presented,  and  is  not  to  deal  with  the  &cts  or  the  evidenoe  ex- 
cept so  fiir  as  to  see  that  the  law  is  rightly  applied  to  the  evidence. 

It  is  indeed  a  responsible  office,  that  which  you  are  to  perform,  and 
have  been  performing  through  the  week  in  regard  to  this  case.  It  is  a 
responsibility  which  you  share  with  the  court,  with  the  counsel  i^k» 
both  sides,  with  the  officers,  and  with  the  witnesses.  None  of  us  are  re- 
sponsible for  the  results,  none  of  us  are  responsible  for  what  may  happen 
as  the  consequence  of  our  proceeding ;  all  of  us  are  responsible  that  we 
do  that  part  of  it  which  fidls  to  our  lot  fiedthfully,  conscientiously,  intel- 
ligently, and  according  to  real  convictions  of  duty ;  and  when  we  have 
done  that,  there  is  nothing  which  can  attach  to  us  of  responsibili^  be- 
yond. And  your  duty,  gentlemen,  is  to  have  listened  carefully  to  the  tes- 
timony which  has  been  produced  before  you ;  to  have  made  that  use  of 
your  minds  which  it  is  the  duty  of  every  intelligent  man  to  make  of  that 
intellect  and  judgment  with  which  he  is  endowed ;  to  see  that  you  are 
free  in  your  minds  from  every  influence  that  shall  warp  your  judgment, 
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hich  ahall  lead  you  to  give  andne  weight  to  eyidenoe,  or  to  reject  evi- 
dence which  ought  to  he  considered ;  to  free  your  minds  from  eyery  dis- 
turbing influence,  whether  of  fear,  of  anxiety,  of  passion,  or  of  prejudice 
or  bias  or  undue  scruple  as  to  the  results,  whether  to  the  prisoner  or  to 
tihe  oommunity ;  to  free  your  minds  from  all  considerations  of  this  sort, 
80  that  they  wUl,  like  a  magnet  upon  its  pivot,  answer  to  the  influence 
^vhich  every  fiict  presented  to  you  shall  have  upon  them,  to  attract  them 
towards,  or  repel  them  from,  their  conclusions.    But  when  you  have 
taken  all  the  flBbCts  in  the  case,  and  dealt  with  them  fiurly  and  honestly,  as 
your  minds  deal  with  all  Bicts  which  come  hefore  you  in  the  course  of 
yotir  life;  when  you  have  let  your  mind  respond,  of  its  own  instincts  and 
impulsea,  to  the  weight  of  those  &cts,  if  you  find  that  there  results  in 
your  minds  a  conviction  of  the  truth  of  the  main  proposition  in  the  case, 
one  way  or  the  other,  then  your  duty  remains  to  declare  that  result  in 
your  minds,  without  regard  to  any  further  consequences* 

The  charge  here  is,  that  this  prisoner  is  guilty  of  the  murder  of  Sim- 
eon Stnrtevant    The  indictment  is  a  charge  of  murder,  but  upon  an  in- 
dictment for  murder,  where  there  has  been  a  homicide,  if  the  evidence 
warrants  it,  there  may  be  a  conviction  either  of  murder  or  manslaughter. 
Manslaughter  is  a  homicide,  not  excusable,  not  justifiable,  but  yet  not  in- 
tentional ;  a  homicide  which  results  from  wrong  conduct,  but  not  fix>m 
the  cool  intent  to  kill;  from  misbehavior,  from  misconduct  which  re- 
sults differently  from  what  the  party  had  reason  to  expect  from  the  act 
which  was  done.    A  murder  is  a  homicide  which  has  been  caused  inten- 
tionally —  intentionally,  either  from  the  express  purpose  to  commit  the 
murder,  or  from  a  wrongful  act  of  violence,  with  such  means  and  in 
such  a  manner  as  might  reasonably  be  supposed  would  cause  death. 
There  must  be  in  murder  what  is  called  ^  malice ;  **  namely,  either  a  pur 
pose  to  kill  or  else  a  purpose  to  do  an  act  of  violence  which  might  rea- 
sonably be  supposed  would  cause  death,  and  which  does  cause  death. 

If  you  find  that  there  has  been  a  murder  in  this  case,  it  will  be  neces- 
sary for  you  to  go  further,  and  ascertain  whether  it  is  murder  in  the  first 
or  second  degree.  The  description  in  the  indictment  is  the  same  for 
either,  but  the  statute  provides  that  murder  committed  with  deliberate, 
premeditated  malice  aforethought,  or  in  the  commission  or  attempt  to 
commit  any  crime  punishable  with  death  or  imprisonment  for  lifo,  or  com- 
mitted with  extreme  atrocity  or  cruelty,  is  murder  in  the  first  degree. 
Murder  not  appearing  to  be  in  the  first  degree  is  murder  in  the  second 
degree.  You  will  perceive  by  the  repetition  of  the  language  which  in- 
dicates forethought,  that  it  is  the  intent  of  the  statute  to  make  murder  in 
the  first  degree  only  of  those  cases  where  the  murder  is  of  such  a  char- 
acter as  to  show  a  deliberate  purpdse.  But  deliberation  does  not  require 
any  considerable  length  of  time.    The  mind  deliberates  rapidly,  some- 
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times  imtontaneondy,  gcnng.  from  its  premises  to  its  eoBduskms  ia  an  is- 
staat  of  time ;  so  that  a  ddibentaly  premeditated  maider  wkh  ms&e 
alorethoog^t  may  result  from  an  intent  to  kili  which  the  mind  cooeetved 
the  instant  before  the  wei^on  was  takoi  or  the  Mow  stmek.  AD  tfe» 
circamstances  of  the  transaction  are  to  be  taken  into  considerBtioii,  m 
order  to  determine  whether  it  be. of  this  charact^  or  not;  mad  iq»i 
this  question  it  is  competent  for  yon  to  considiVy  not  onlj  the  ha 
of  the  dangeroQS  character  of  the  weapon  iHiich  was  toed,  if  yon  lad 
that  such  a  weapon  was  used,  but  it  is  also  competent  ioft  yon  to  eoa- 
sider  the  other  occurrences  whmh  seem  to  haye  taken  place  at  or  about 
the  same  time.  In  this  connection,  as  bearing  upon  the  qneation  whether 
the  person  who  killed  Simeon  Sturtevant  did  so  with  d^beratdly  pre- 
meditated malice  aforethoi^t,  yon  may  take  into  omadenuion  tihe  &et, 
if  you  find  it  to  be  a  fiust,  that  he  aLso  killed,  at  the  same  time  or  aboat 
the  same  time,  the  other  two  persons.  The  evidence  that  the  weapon 
was  deliberately  taken  and  brought  there  for  the  purpose  would  be  suffi- 
cient to  warrant  you  in  fincUng  that  it  was  delibenitely  premeditated,  lo 
as  to  make  it  murder  in  the  first  degree. 

So,  also,  if  you  are  satisfied  that  this  homicide  was  committed  in  tfas 
attempt  to  commit  the  crime  of  robbery  by  entmng  that  house,  or  beiag 
in  the  house  by  entenng  any  of  its  rooms  against  the  will  of  the  owner, 
the  rooms  not  beiug  open,  Uien,  whaterer  may  have  been  the  purpose  of 
the  individnal  who  went  there  originally,  if  this  homicide  was  the  result 
of  an  attempt  to  commit  such  a  robbery,  it  is,  by  the  express  dedanlioB 
of  the  statute,  murder  in  the  first  degree. 

Iff  therefore,  you  find  that  this  weapon  was  taken  there  for  the  pur* 
pose  of  being  used  in  the  homicide,  or  if  you  find  that  the  person  who 
committed  the  homicide  did  it  in  the  attempt  to  commit  a  robbery  aod 
in  the  execution  of  the  purpose  of  robbery,  then  you  must  find  him 
guilty  of  murder  iu  the  first  degree. 

But  the  main  que8tion,^a8  I  suggested,  is  one  of  fiM^  not  as  to  the 
character  of  the  offence  committed,  because  there  is  no  serious  oontro- 
yersy  here  that  this  was  such  a  murder  as  would  be  murder  in  the  first 
degree.  Neyertheless  it  is  for  you  to  find  what  is  the  Act,  and  the 
law  requires  that  you  should  find  it,  and  state  it  in  your  verdict.  If  yoa 
find  a  criminal  homicide,  you  will  say  whether  it  be  manslaughter  or 
murder,  and  if  murder,  whether  in  the  first  or  second  degree.  But  the 
principal  quesdon  is,  did  this  person,  who  is  now  arraigned  beitre  yon, 
commit  the  act  which  resulted  in  the  death  of  Simeon  Sturtevant  ?  Hie 
whole  case,  as  has  been  suggested  to  you,  rests  upon  circumstantial  evi- 
dence. It  is  necessary,  therefore,  to  consider  somewhat  the  character  of 
that  kind  of  evidence. 

Of  course  where  a  person  kills  another,  the  most  direct  evidence  as  to 
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tlie  perpetrator  of  the  assault  is,  by  the  yerj  act  of  killing,  destroyed. 
Here  the  three  persons  who  were  the  occapants  of  the  house  were  killed. 
Xhe  direct  evidence,  therefore,  is  put  beyond  reach,  and  necessarily  dr- 
cmnatantaal  eyidenee  must  be  resorted  to.    It  may  be  that  the  purpose  of 
the  killing  was  merely  to  put  the  evidenee  beyond  reach ;  it  may  be  that 
it  was  merely  as  a  means  of  reaching  the  object  in  view  ^  to  secure 
booty.    Whatever  it  may  be,  the  direct  evidence  has  disappeared,  and 
you  are  left,  therefore,  to  dreumstantial  evidence.    The  closing  remarks 
of  the  government  attorney,  which  adopted  language  which  had  been 
used  by  the  court  in  similar  proceeedings  to  this,  so  fiur  as  I  could  see, 
were  not  open  to  any  exception.    He  has  stated  substantially  what  the 
nature  of  dreumstantial  evidence  is.    It  is  indicated  by  the  very  term 
itselH    Circumstantial  evidence  is  the  evidence  from  facts  which  stand 
around  the  main  hd  to  be  proved.    Direct  evidence  is  evidence  pointed 
directly  to  the  establishment  of  the  fact    Direct  evidence,  as  has  been 
stated,  is  evidence  from  the  sight,  or  some  of  the  senses,  of  the  very  fact 
in  controversy ;  but  when  such  evidence  is  gone,  we  resort,  in  capital 
trials,  as  in  all  the  business  of  lifb>  to  what  is  called  dreumstantial  evi- 
dence ;  that  is  we  resort  to  those  inferences  which  the  mind  draws  from 
surrounding  drcumstances,  and  it  is  stronger  or  weaker  according  to  the 
nature  of  those  drcumstances  —  thdr  nearness  in  relation  to  the  fiict  to 
be  established,  and  their  concurrence  with  each  other  towards  one  and 
the  same  condusion.    If  you  find  all  the  &cts  which  are  developed  in 
regard  to  a  transaction  or  in  regard  to  a  person  to  indicate  one  line  of 
results,  then  you  draw  from  those  facts  an  inference  as  to  other  fiicts 
which  are  not  brought  to  your  vision,  and  not  brought  to  your  actual 
knowledge. 

Perhaps  I  may  illustrate  by  some  of  the  evidence  in  the  present  case 
substantially  what  I  would  have  you  understand  as  to  the  bearing  of 
evidence  which  is  in  its  nature  dreumstantial.  Take,  for  instance,  the 
evidence  as  to  the  weapon  which  killed  Simeon  Sturtevant.  There  was 
no  weapon  found  in  the  room ;  there  is  nothing  by  which  the  predse 
shape  and  size  and  form  of  the  instrument  can  be  gathered  in  the  wounds 
whidi  he  recdved,  except  that  it  was  not  a  sharp  instrument,  —  that  it 
was  some  bjunt,  smooth,  but  heavy,  soHd  instrument  Now,  you  find  the 
thtee  persons  killed  with  similar  wounds ;  you  find  this  dub  lying  near 
one  of  them ;  you  find  blood  upon  that  dub ;  you  find  no  other  instm* 
ment  anywhere  about  the  premises  which  appears  to  have  been  used  for 
sudi  a  purpose,  or  which  appears  not  to  be  in  its  own  proper  place*  Tou 
put  together  all  these  surrounding  circumstances.  You  may,  for  in- 
stance^ consider  that  there  were  marks  upon  the  ceiling  of  the  porch  or 
kitoben,  and  upon  the  casing  of  the  door,  whidi  indicated  that  they 
migbt  have  beea  produced  by  sudi  a  dub.    You  may  take  into  consid- 
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eration  tlie  &ct,  if  you  belieye  that  it  is  so,  that  there  were  pitides  of 
plaster  on  the  point  of  the  clnb,  and  also  in  the  indentatjons  apon  the 
casing  of  the  door.    You  maj  take  into  consideration*  the  t^»ru^'^^  of 
the  dub,  and  the  description  of  the  wound,  as  indicating  whether  or  not 
the  wound  was  such  as  would  be  likelj  to  be  produced  bj  sndi  an  instru- 
ment   You  may  take  into  consideration  the  position  of  the  Tariom 
persons  who  were  injured  and  the  direction  of  the  wounds.     Ton  may 
take  into  consideration,  also,  the  &ct  that  a  piece  of  bone  was  found  in 
the  dub.    Now  you  will  see  that  no  one  of  these  &cts  provea  directly 
that  that  club  was  used  in  killing  Simeon  Sturtevant,  but  as  drcomstan- 
tial  evidence,  they  have  strong  tendency  in  that  direction,  from  whidi 
you  may  infer,  and  perhaps  you  will  iiifer,  as  beyond  all  question,  that 
that  dub  was  used  in  the  killing  of  Simeon  Sturteyant    If  -yoa  oome 
to  the  conclusion,  that  that  dub  killed  Simeon  Sturteyant,  that  then 
becomes  a  new  &ct  in  the  case,  which  your  minds  may  take  as  a  ftct, 
from  which  other  inferences  may  be  deduced,  if  other  facts  concur  with 
it,  to  aid  you  in  making  sudi  other  inferences.     But  the  fiust  alone  that 
that  dub,  which  was  found  in  the  field,  was  the  dub  which  killed  Simeon 
Sturteyant,  does  not  hdp  you  at  all,  so  fiur  as  tracing  anything  to  this 
defendant  is  concerned.    It  helps  you  to  oome  to  the  oondusion  what  the 
instrument  was  which  killed  Simeon  Sturteyant,  and  that  is  all ;  so  that 
in  order  to  ascertain  anything  in  the  direction  of  the  person  who  oom- 
mitted  the  act,  you  desire  to  find  other  drcumstances  to  put  with  this, 
and  see  whetker  they  point  in  any  particular  direction ;  and  each  new 
drcamstance  adds  a  new  point  by  which  the  field  of  inyestigation  is  nar- 
rowed, so  that  by  gettiilg  a  great  many  points  you  may  bring  it  down  to 
a  small  compass,  and  say,  *^  The  fiict  we  are  seeking  lies  here,  within  this 
narrow  compass,  and  therefore  our  inyesUgations  in  that  compass. will 
probably  lead  us,  if  we  can  get  all  the  fiiclB,  to  the  right  person,  althon^ 
they  do  not  separately  indicate  who  that  person  is." 

You  will  see  that  the  officers  act  upon  this  idea.  They  find  that  the 
club  corresponds  to  a  place  in  a  cart  from  which  a  stake  is  absent,  and 
it  fits  that  place.  You  would  draw  the  inference  from  this,  that  it  was 
taken  from  that  place.  It  is  not  a  necessary  inference.  It  is  aided  by  the 
further  evidence  of  Mr.  Jefiforson,  who  knows  something  about  the  cart, 
and  who  says,  from  indications  which  he  finds,  and  which  he  has  de- 
scribed to  you,  that  he  cut  that  stake  on  the  third  of  January  and  put  it 
in  that  cart,  and  that  it  was  there  when  he  last  left  it  at  Mrs.  Jossleyn's 
house,  as  I  understand  it ;  but  the  precise  period  when  he  last  saw  it  is 
not  in  evidence.  You,  therefore,  get  one  point  further  towards  your 
destination,  but  you  have  not  yet  got  anything  that  teaches  anyone  in 
particular ;  you  have  only  narrowed  the  ground,  g^ven  some  direction  to 
the  inquiry  whidi  should  result  in  finding  the  person ;  because  although 
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yon  are  satisfled  that  this  dob  came  from  that  cart  sometime  after  the 
third  of  Januaryy  between  the  third  of  January  and  the  fifteenth  of  Feb- 
mary,  anybody  passing  that  way  might  have  taken  that  dnb^  and  might 
hxvB  left  it  where  the  person  who  committed  this  ofienoe  ibond  it  The 
person  who  took  the  stake  from  the  cart  would  not  necessarily  be  the 
one  who  committed  the  offence. 

Then  you  take  other  circumstances.    If  you  are  satisfied,  for  instance, 

from  the  character  of  the  money  in  the  house,  that  the  money  scattered 

ax>on  the  ground'  was  money  stolen  that  night,  —  that  is  a  matter  of 

which  you  may  or  may  not  be  satisfied  by  the  inferences  which  you  may 

draw  from  other  corresponding  fitcts,  from  the  fiiilure  to  account  for  it  in 

any  other  way,  ^  if  yon  take  that,  then,  as  money  that  was  stolen  that 

night,  and  you  take  the  mode  in  which  it  was  distributed  as  indicating 

the  direction  in  which  the  person  who  committed  the  offence  that  night 

went,  then  you  see  you  have  another  circumstance  which  points  in  that 

direction,  and  you  are  to  give  it  such  weight  as  it  has,  not  merely  by 

itself  but  in  concurrence  with  the  other  feLCts  which  you  have  tracqd  out 

And  so  the  footprint    The  footprint,  you  will  perceive,  by  itself  is  a 

footprint  which  might  be  made,  perhaps,  by  many  other  shoes,  no  one 

knows  how  many.    Standing  by  itself,  it  would  have  no  especial  force. 

You  are  only  to  consider  it  as  one  of  those  surrounding  drcumstances 

whidi  may  have  more  or  less  of  force  according  as  you  find  it  tallies  with 

other  drcumstances  in  one  condusion  which  may  be  arrived  at 

So,  in  further  illustration  of  this  same  idea  I  may  make  a  few  remarks 
upon  the  subject  of  the  blood.  The  spots  which  were  found  upon  the 
overcoat  of  the  prisoner,  the  spots  which  were  found  upon  his  shirt 
collar,  the  spots  which  were  found  upon  his  hat,  the  spots  which  were 
found  upon  the  pillow-case,  or  at  least  on  a  piece  of  doth  from  a  pillow- 
case from  the  house,  the  spots  on  the  paper  about^the  bed  of  Simeon 
Sturtovant,  and  various  other  spots,  some  of  which  were  human  blood 
and  some  of  which  were  blood  the  character  of  which  is  to  be  ascer- 
tained, were  examined.  Now,  the  blood  upon  the  garments  of  the  pris- 
oner is  competent  evidence  upon  the  question  whether  he  committed  the 
offence.  Even  though  it  be  not  shown  that  it  is  anything  more  than 
blood,  you  are  to  consider  it,  because,  if  he  has  blood  upon  his  clothing 
the  second  day  after  the  murder,  inferences  may  be  drawn  from  it  which 
will  be  stronger  or  weaker  according  to  the  character  of  the  blood  found 
upon  him,  ite  position,  whether  there  is  any  way  of  explaining  its  exist- 
eooe  there  otherwise;  and  if  you  have  merely  the  fiict  that  it  is  blood, 
it  leaves  open  a  wide  range  of  possibilities  that  are  consistent  with 
innocence.  It  may  be  the  blood  of  a  diicken,  it  may  be  the  blood  of 
a  mammal,  it  may  be  the  blood  of  a  man.  Now,  then,  if  you  proceed 
and  can  by  any  satisfactoxy  means  show  that  it  is  not  the  blood  of  a  fowl 
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or  a  Hih,  then  yoa  see  joa  h«?e  nanowed  tlie  nage  of  inrertigptioB. 
and  joa  have  giren  to  it  more  importanoey  becanae  h  is  open  to  few 
explanations  of  other  Boiucei  fiom  which  it  may  oome.  So,  if  yoa  en 
proceed  further  and  show,  fiom  its  correspondence,  when  restored,  to  Ike 
blood  of  human  kind  which  has  been  dried  and  restored,  that  it  is  hs> 
man  Uood,  then  the  force  of  it,  as  a  drcnmstance  toodiing  the  defend 
ant,  is  increased.  Whether  that  can  be  done  or  not  is  a  matter  fiir  joir 
connderation,  upon  the  evidenoe  which  has  been  presented  to  yon.  If 
it  can  be  done  and  has  been  done,  so  that  yon  are  BStisfied  that  it  ii 
human  blood,  th^i  it  is  a  drcnmstance  of  mudi  more  importaaee  sad 
Significance  than  if  it  remained  simply  as  Uood;  more,  even,  than  if  it 
remained  as  the  blood  of  an  animaL  You  are  to  take  into  conaidcntioB 
the  evidence  in  regard  to  its  being  human  blood,  and  ^re  it  weig;ht  jart 
according  to  the  degree  of  force  whidi  you  may  be  willing  to  give  it  la 
your  own  minds  as  evidence  tending  to  show  that  it  is  human  blood.  If 
it  is  not  shown  to  your  satisfection  to  be  human  Uood,  and  is  shown  a> 
your  Bfttiirfactaon  to  be  nismmal  blood,  and  not  the  blood  of  fowls  or  of 
fishes,  thm  you  will  give  it  that  consideratioii.  If  it  is  merely  diown  to 
be  blood,  and  nothing  more,  you  will  give  it  such  consideraticm,  in  that 
wider  range  of  possibilities  in  accounting  for  it,  as  you  think  it  is  en- 
titled to,  merely  as  Uood.  In  other  words,  the  degree  of  force  with 
which  this  should  weigh,  as  ctrcnmstantial  evidence,  in  conneetion  wiA 
other  evidence,  depends  upon  the  degree  of  certain^  with  which  you 
can  narrow  down  its  character,  or  the  strength  of  the  probabilities  which 
you  can  bring  to  bear  upon  the  question  of  its  character, — idi^her 
merely  blood,  the  blood  of  a  mammal  or  the  Uood  of  a  human  being.  It 
does  not  prove,  alone,  the  guilt  of  the  defendant ;  but  its  main  fince 
depends  upon  the  consideration  whether  it  might  reasonaUy  be  ac- 
counted for,  if  it  be  human  Uood,  or  if  it  be  Uood,  upon  other  oon- 
siderations,  or  whether  it  bb  accounted  for  by  supposing  that  die  pris- 
oner committed  this  deed,  and  can  be  accounted  for  in  no  other  way. 

Yon  will  take  all  the  evidence  in  connection  with  each  one  of  theae 
circumstanoes  into  consideration,  bearing  in  mind  that  neither  of  the 
drcumstances  la  necessarily  proof  of  ihb  guilt  of  the  prisoner.  Badi 
one  of  the  circumstances  is  competent  for  your  consideration  as  a  drcnm- 
stance, the  force  of  wUch  will  depend  upon  its  agreement  or  coinddenoe 
with  other  drcumstances  pointing  in  one  or  the  other  direction. 

So  in  regard  to  the  possession  of  money.  It  is  a  general  mle^  that 
where  property  has  been  stolen,  and  it  is  afterwards  found  in  the  poasci 
sion  of  a  person  who  is  not  its  rightful  owner,  that  is  evidence  that  he 
committed  the  theft.  But  you  see  it  is  not  a  necessary  condusioa ;  it  is 
only  an  inference  which  is  drawn  from  the  other  fects.  It  is  an  inlmnoe 
drawn  against  him,  becanae,  if  he  were  not  the  thie(  he  can  genwaUy  tell 
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^wbere  he  got  it  It. is  an  infereooe  stronger  or  weaker  according  to  the 
length  of  time  which  has  elapsed  since  the  loss  of  the  property,  and  the 
eaae  with  which  it  might  be  transmitted  from  one  to  another  without  the 
capacttj  to  recollect  where  it  came  from. 

Now,  money  is  not  exactly  like  a  horse,  or  a  cow,  or  any  other  article  of 
that  sort  which  might  be  stolen  and  found  in  the  possession  of  another 
person.    The  possessioa  of  money  by  the  prisoner  is  a  circumstance,  and 
yoa  are  to  treat  it  as  yon  would  any  other  drcumstanoe.   You  are  to  treat 
it  just  as  if  this  trial  was  for  theft  instead  of  for  mmrder.     So  the  drcum- 
stanoe of  the  money  which  he  had  is  a  circumstance  to  be  taken  with  the 
other  ctrcumstanees  upon  the  question  which  you  are  to  consider.    And 
in  that  connection,  it  is  important  for  you  to  inquire  whether  he  was  pos- 
sessed of  money  the  week  before,  or  whether  he  was  without  funds.    If 
he  was  without  funds  the  week  before,  and  the  day  after  ibis  murdei^  or 
the  second  day,  was  in  possession  of  a  large  amount  of  funds,  that  circum- 
stanoe,  unexplained,  if  there  was  a  loss  of  money  at  the  house,  is  a  strong 
circumstance  tending  to  show  his  guilt    Then  you  will  consider  the  char- 
acter and  satisfiictoriness  of  the  explanation  which  he  may  have  giyen  of 
the  possession  of  money  on  Tuesday  which  he  had  not  the  week  before,  if 
you  are  satisfied  that  he  did  not  have  it  the  week  before.    In  this  connec- 
tion, as  bringing  it  more  neariy  to  the  case  of  the  theft  of  a  cow  or  a  horse, 
you  will  have  to  consider  any  peculiarity  this  money  had,  and  its  corre- 
spondence with  any  money  which  was  in  the  house  of  the  Sturtevants; 

I  need  not  go  into  these  matters  in  detaiL  My  purpose  was  not  to 
touch  upon  the  question  o^  the  force  of  them,  but  to  call  your  attention 
to  the  relation  which  eadi  circumstance  has  to  the  question  you  are 
investigating.  If  you  are  satisfied  that  this  money  which  he  had  was  of 
such  a  peculiar  character  that  he  would  not  be  likely  to  be  in  posses- 
sion of  it,  except  from  the  theft  in  this  house,  then  it  is  a  strong  circum- 
stance. It,  howeyer,  the  money  that  he  had  was  of  the  kind  which  was 
in  general  drculation  at  the  time,  then  the  peculiarity  of  the  money  ceases 
to  have  force.  If  you  are  satisfied  that  he  had  no  money  the  week  before, 
and  had  a  large  amount  on  Tuesday,  then,  unless  he  gives  some  account 
of  the  sadden  acquisition,  it  is  a  strong  circumstance  which  you  may  con- 
sid^.  I^  in  attempting  to  account  for  the  possession  of  the  money, 
whether  as  to  its  amount  or  its  peculiarity,  he  has  given  unreasonable 
accounts,  fidse  accounts,  accounts  which  were  not  satisfectory  and  are  not 
probaUe,  you  may  take  that  into  consideration ;  because  an  innoc^t  man 
ordinarily  has  no  occasion  to  give  a  wrong  account  of  what  is  in  his  pos- 


But  in  this  connection,  you  must  take  into  consideration  the  fact, 
that  a  man  who  la  apprehensivd  of  a  charge  of  crime  is  not  always 
gifted  with  that  dear  presence  of  mind  and  courage  which  enables  him 

749 


APPENDIX. 

to  tell  stories  which  are  thoroughlj  oonabtent  with  the  trath  and  will 
his  innocence.  You  are  to  take  into  consideration  how  &r  he  maj  kave 
been  influenced  by  an  j  fear  of  this  sort.  Ton  are  also  to  take  inlo  eoo- 
si^eration  the  suggestions  which  have  been  made  arising  from  tlie  het, 
that  there  were  other  suspicions  against  him  as  to  mone  j,  and  see  wliether, 
taking  all  these  suggesdons  into  consideration,  they  aoooont  for  any  £§- 
erepandes  in  his  statements  with  the  truth,  as  you  are  satisfied  Uie  tntk 
is,  or  for  any  improbable  explanations. 

The  evidence  as  to  the  loss  of  money  by  Mr.  White  was  exdodedj 
because  there  seemed  to  be  no  eyidence,  and  no  proffer  of  eridenoe,  to 
connect  the  prisoner  with  the  loss  particularly,  except  his  own  atatementi, 
which  are  not  competent  for  the  purpose — I  mean  his  own  statements  dse- 
where.  The  loss  of  money  by  Mr.  White,  in  the  opinion  of  the  oonrt,  did 
not  tend  to  account  for  the  possession  of  money  in  his  hands,  any  more 
than  the  loss  of  money  by  any  one  in  the  neighborhood.  Tliere  has 
been  money  enough  lost^  every  one  knows,  in  the  community,  in  yean 
past,  to  account  for  any  amount  of  money,  in  the  possession  of  any  ob& 
Therefore  that  eridence  was  not  admitted  to  account  for  the  monej  found 
in  his  possession.  But  the  prisoner  has  a  right  to  the  benefit  of  the  sug- 
gestion that  he  might,  either  by  honest  or  dishonest  means,  hare  acquired 
this  money  elsewhere.  Ton  are  to  take  into  consideration  all  the  sug- 
gestions that  have  been  made  about  his  acquiring  means  in  an  honest 
manner;  you  are  to  take  into  consideration  the  suggestions  that  have 
been  thrown  out  that  he  had  acquired  some  in  a  dishonest  manner,  other 
than  this :  and  if  these  explain  any  of  the  discrepancies  of  his  atatements 
to  the  officers  as  to  this  money,  he  is  entitied  to  the  benefit  of  the  sug- 
gestion, because  he  is  entitled  to  whatever  raises  a  doubt  in  your  mindib 

The  confessions  of  the  prisoner,  obtained  in  the  mode  these  were  ob- 
tained, the  court  thought  were  competent  to  be  admitted  here  against 
him ;  but  it  is  due  to  him  to  say,  that  confessions  by  one  under  arrest,  or 
one  charged  with  an  offence,  or  one  who  is  subjected  to  scrutiny  and  sur^ 
veillance,  are  always  to  be  scrutiniaed  carefully,  lest  he  may  be  misunder- 
stood  in  his  statements,  or  the  interrogator,  from  zeal,  or  preooeiqiatioD 
of  mind  as  to  the  bearing  of  those  statements,  may  either  understand 
them  incorrectly,  or  report  them  incorrecdy.  Here  they  are  competent 
evidence,  and  you  are  to  consider  them  under  all  the  circumstaooes  in 
which  they  were  made,  and  see  how  &r  they  tend  to  show  gailt»  and 
how  far  they  are  to  be  explained  by  anything  in  the  drcnmatancea  of 
the  prisoner  when  he  made  them,  which  weakens  or  strengthens  their 
force. 

The  omission  of  the  prisoner,  as  I  have  already  suggested,  to  explain 
any  facts  which  bear  upon  him  personally,  may  be  taken  into  considera- 
tion just  so  far  as  you  think  it  is  reasonable  to  expect  that  he  would  have 
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explained  them  if  he  were  innocent    It  is  often  beyond  thd  power  of  a 
man  to  explain  a  feLCt  which  bears  against  him.    The  mere  omission  to 
explain  a  fiict  which  bears  against  him  is  not  of  itself  evidence  against 
him,  because  the  burden  is  all  the  time  upon  the  goyemment  to  furnish 
yoa  the  evidence  upon  which  to  convict  him,  beyond  a  reasonable  doubt. 
But  when  a  &ct  which  bears  upon  him  personally  is  brought  to  his  atten- 
tion, and  it  is  sudi  a  &ct  as  you  think  he  may  reasonably  be  expected  to 
explain,  and  would  explain  if  he  were  innocent ;  that  is,  if  it  may  reason- 
ably be  supposed  that  the  explanation  would  be  within  his  power,  and  he 
faila  to  produce  it ;  then  that  is  to  be  taken  into  consideration,  and  to  bear 
against  him  just  so  &r  as  you  think  that  failure  is  inconustent  with  inno- 
cence and  indicative  of  guHt    And  that  consideration  you  are  to  apply  to 
hia  omission  to  produce  his  wife  as  a  witness.    If  you  think  that,  if  he  had 
been  innocent,  she  would  have  been  able  to  prove  his  innocence,  then  the 
non-production  of  his  wife  is  ground  of  inference  that  her  production 
would  not  establish  any  &ct  fieivorable  to  him.    You  have  heard  the 
auggestions  of  his  counsel,  and  it  la  right  for  you  to  take  into  consid- 
eradon  all  reasonable  suggestions  as  to  the  reason  of  her  absence.    Of 
course,  it  would  be  a  severe  trial  for  her  to  come  here  on  such  an  occa- 
sion as  this,  and  if  her  evidence  would  have  been  merely  negative,  even 
though,  so  fiir  as  it  went,  it  would  be  consistent  with  his  innocence, 
the  prisoner  might  well  forbear  to  produce  it    But  you  will  consider 
upon  all  the  circumstances  how  &r  his  omission  to  produce  her  shows 
that  her  production  here  would  not  aid  him,  and,  if  it  would  not  aid  him, 
how  fiu  it  is  a  ground  for  any  inference  to  the  contrary.    As  I  said,  you 
must  take  into  consideration  all  jthe  suggestions  which  are  made  in  re- 
gard to  her  absence^  and  if  suggestions  have  not  been  made,  you  will 
take  into  consideration  those  which  occur  to  your  own  minds,  indad- 
ing,  also,  the  position  in  which  both  the  prisoner  and  his  wife  are 
placed. 

I  have  gone  over  the  evidence,  not  to  collate  it,  not  to  show  how 
strongly  it  may  bear,not  to  connect  it,  but  to  show  in  what  respect  it  is  to 
be  taken  by  yon  as  bearing  directly,  and  in  what  respect  it  only  estab- 
lishes some  collateral  fact  You  have  heard  the  arguments  of  counsel  on 
both  sides  as  to  its  ferce,  as  to  its  connection,  as  to  the  truth  of  the  evi- 
dence by  which  the  guilt  of  the  prisoner  is  sought  to  be  established,  and 
you  will  give  to  the  arguments,  and  to  the  evidence  as  you  heard  it,  such 
consideration  as  you  think  is  due  to  them,  with  the  aid  of  the  sugges- 
tions, as  to  the  bearing  of  the  l^al  presumptions,  which  I  have  suggested. 
All  the  circumstances  which  have  been  called  to  your  attention  are 
to  be  treated  in  their  relation  to  each  other,  and  you  are  to  see,  not 
whether  each  one  may  be  explained  away,  not  whether  each  one  shows 
guilt,  but  whether  all  together  point  in  such  a  direction  as  to  indicate  one 
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result  only,  and  that  result  tlie  guilt  of  the  priaoner.  If  it  does  ao. 
beyond  a  reasonable  doabt,  to  jonr  minds,  then  it  is  jonr  dn^  to  find 
him  guilty*  If  it  ftuls  to  do  so,  if  it  points  elsewhere,  or  if  all  whidi 
points  towards  him  is  not  enough  to  remove  from  yotir  minds  aenoos 
doubts,  all  reasonable  doubts*  as  to  his  being  the  perscm  who  committed 
the  offence,  then  it  is  your  duty  to  say  that  he  is  not  guilty  becaxise  he 
is  not  guilty  unless  the  goyemment,  by  the  evidence  which  thej  have  pro- 
duced  here  before  you,  have  sustained  the  burden  upon  them,  which  is  to 
satisfy  your  minds,  beyond  a  reasonable  doubt,  that  this  defendant  com- 
mitted this  offence  of  robbing  this  house  and  murdering  Simeon  Steite- 
vant  If  yon  are  satisfied,  from  all  the  evidence,  that  he,  and  no  one 
else,  committed  this  offimce,  or  that  he  committed  it  with  some  one 
else, — for  it  is  immaterial  whether  he  committed  it  alone  or  with  some  one 
else,  if  he  was  engaged  in  it,— if  you  are  satiafiedt  beyond  a  reaaoaafale 
doubt,  that  all  the  evidence  points  to  him,  that  there  is  no  reason  to  anp- 
pose  that  there  is  any  one  else  to  whom  the  evidence  would  apply,  then 
the  government  have  sustained  that  burden,  and  your  duty  is  fulfilled  by 
simply  declaring  him  guilty.  If  they  have  failed  to  susttun  that  boiden 
in  all  respects,  so  as  to  remove  from  your  minds  all  reasonable  dooht, 
then  it  is  your  duty  to  find  him  not  guilty.  If,  as  I  before  said,  you  find 
him  guilty  of  murder,  you  will  indicate,  in  your  verdict,  whether  it  is 
murder  in  the  first  degree  or  in  the  second  degree. 

Mr.  Harris:  I  desire  your  honor  to  qualify  one  remark  whidi  vraa 
made  in  the  charge,  which  was  this :  That  if  the  evidence  points  to  the 
prisoner  in  such  a  manner  that  it  seems  to  require' of  him  an  explanation, 
and  he  has  not  made  it,  then  the  jury  may  draw  certain  oondnaiooa. 
What  I  desire  is,  that  your  honor  will  say  to  the  jury  that  in  that  re-> 
mark  you  did  not  intend  to  imply  that  it  devolved  upon  the  prisoner, 
upon  the  stand,  to  explain  it. 

WeUs,  J. :  Thank  you.  I  intended  to  say  so,  and  I  should  say  so, 
because  the  statute  expressly  requires  iU  In  all  these  suggestioaa  as  to 
his  fidlure  to  explain,  you  must  carefoUy  exclude  all  suggestiona  diat 
would  require  him  to  go  upon  the  stand ;  because,  although  he  may  go 
upon  the  stand,  it  is  a  privilege  which  a  prisoner  rarely  takes,  and  which, 
under  the  advice  of  counsel,  he  may  decline  to  take,  irithout  any  inisr- 
ence  against  him  on  account  of  his  not  going  upon  the  stand.  There- 
fore, when  I  said  that  if  any  foct  against  him  is  broug^  to  your  atten- 
tion which  you  think  he  might  explain  if  he  were  innocent,  and  cut 
reasonably  be  expected  to  explain,  and  he  does  not  explain  it,  yon  may 
draw  the  inference  that  the  feet  exists  un&voraUy  to  hlai,  I  intended 
that  you  should  exclude,  in  oonridering  whether  it  is  reasonable  to  ex- 
pect him  to  explain  it,  any  idea  of  his  explaining  it  by  his  own  penonal 
testimony.    If  there  are  any  foots  which  tell  against  hhn,  and  which  can 
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only  be  explained  by  himBel^  —  that  is,  which  no  one  else  could  be 
l>TOQght  to  ezpkin,  or  which  he  by  his  knowledge  could  not,  unless  he 
yffeat  upon  the  stand)  explain, — you  will  not  draw  any  inference  against 
liim  because  he  does  not  go  upon  the  stand  him8el£  But  so  &r  as  he 
liad  attempted  to  explain  any  fiicts  brought  against  him,  you  will  con- 
sider how  &r  the  explanation  is  satisfactoiy ;  and  if  he  has  fiiiled  to  give 
a  satis&ctory  explanation,  or  given  a  fidse  explanation,  then  you  will 
consider  that  You  will  be  careful  to  etdude  any  inference  against  him, 
because  he  does  not  explain  by  going  upon  the  stand  here  in  the  trial. 

The  jury,  after  an  absence  of  two  hours,  found  a  verdict  of  guilty  of 
murder  in  the  first  degree,  upon  which  sentence  of  death  was  subse* 
quently  imposed.    He  was  executed  May  7, 1875. 


No.  vn. 


C!OMMONWBALTH  V.   PoifEBOT. 

Supreme  Court  of  Moisaehuieits^  November ^  1874. 

[Before  Gray,  C.  J.,  and  Morton,  J.] 

The  defendant,  Jesse  H.  Pomeroy,  aged  fourteen  years  and  five 
monthB  at  the  tame  of  the  homicide  in  question,  was  charged  with  the 
murder  of  a  boy  of  four  years,  named  Millen,  \mder  circumstances 
indicating  peculiar  cunning  as  weU  as  cruelty.  The  evidence  pointing 
to  the  defendant  as  the  guilty  party  was  so  strong  and  was  so  fully  cor- 
roborated by  the  defendant's  confessions,  that  the  facts  were  not  con- 
tested by  the  defence,  and  the  plea  of  insanity  was  set  up.  Hib  mother 
testified  that  he  had  been  more  than  once  sick  within  the  prior  few  years, 
and  when  sick  had  been  delirious ;  that  he  was  sometimes  in  a  dreamy 
state,  mistaking  the  dream  for  reality,  and  that  he  was  subject  to  head- 
aches. Other  witnesses  deposed  to  acts  of  eccentricity.  Several  boys 
between  eight  and  eleven  years  of  age,  proved  that  he  had  taken  them 
individually  into  secluded  places,  and  th«re  beaten  them,  sometimes  with 
much  cruelty ;  and  a  confession  of  another  homicide  by  him  under  cir- 
cumstances of  similar  cruelty  was  produced.  Two  experts,  Dr.  Tyler 
and  Dr.  Walker,  were  examined  on  part  of  the  defendant,  whom  Uiey 
bad  visited  in  prison,  and  testified  that  they  considered  him  mentaUy 
diseaaed.  Dr.  Choate,  who  had  also  visited  him,  was  examined  by  the 
commonwealth,  and  came  to  a  contrary  conclusion,  holding  that  neither 
the  defendant  himself  exhibited  insanity,  nor  was  insanity  to  be  inferred 
from  the  evidence.    The  defendant  was  convicted  of  murder  in  the  first 
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degree  under  the  charge  of  the  court,  and  on  Febmary  20,  1875, 
sentenced  to  be  hong. 

It  IB  proper  to  state  that  the  following  rep(^  is  taken  from  the 
graphic  notes  of  the  trial,  for  which  the  editor  is  indebted  to  Mr.  Train, 
the  attorney  general  of  the  commonwealth. 

In  the  course  of  the  trial,  the  fallowing  discasrion  took  place  as  to 
the  degree  of  proof  necessary  to  sustain  the  defence  of  insani^ :  — 

Mr.  Train:  On  the  qaestion  of  the  capacity  of  the  defendant,  and  of 
his  sanify  or  insanity,  I  understand  that  question  is  to  be  settled  by  a 
preponderance  of  evidence. 

Gray,  C.  J. :  That  the  government  sustains  it  by  prepQnderaiiee  of 
evidence  ? 

Mr.  Train :  I  mean  that  the  jury  are  to  decide  as  the  evidenoe  in 
their  mind  preponderates,  but  the  government  are  not  bound  to  satisfy 
the  jury  beyond  a  reasonable  doubt ;  that  when  the  question  of  sanity  is 
raised  by  the  defendants,  that  question  is  to  be  determined  by  prepon- 
derance of  proofl 

The  Court :  The  understanding  of  the  court  is  not  in  form  exactly 
that.  The  burden  is  upon  the  government  to  prove  everything  essential 
beyond  reasonable  doubt ;  'and  that  burden,  so  £ur  as  the  matter  of  in- 
sanity is  concerned,  is  ordinarily  satis&ctorily  sustained  hj  the  presump- 
tion that  every  person  of  suffident  age  is  of  sound  mind  and  understands 
the  nature  of  his  acts.  But  when  the  circumstances  are  all  in,  on  the 
one  side  and  the  other ;  on  the  one  side  going  to  show  a  want  of  ade- 
quate capacity,  on  the  other  side  going  to  show  usual  intelligence ;  ithen 
tlie  whole  is  in,  the  burden  rests  where  it  was  in  the  beginning, — upon 
the  government  to  prove  the  case  beyond  a  reasonable  doubt. 
^  The  following  passages  are  extracted  from  the  stenographic  report  of 
Chief  Justice  Gray's  charge :  — 

New,  niiarder  in  the  first  degree  may  consist  and  be  proved  in  either 
of  two  ways.  Murder  with  deliberately  premeditated  malice  aforethomght 
is  murder  in  the  first  degree.  Every  murder  is  committed  with  malice, 
and  it  is  unnecessary  to  enter  into  any  definition  of  malice  in  this  ckk, 
for  if  the  act  was  committed  by  the  defendant  and  he  was  aooountaUe 
(of  which  I  shall  have  something  to  say  hereafter),  the  wilful  killing  of 
another  person,  without  excuse,  shows  evil  intent  enou^  to  prove 
malice  without  any  nice  definition  upon  that  subject.  But  in  order  to 
be  murder  in  the  first  degree,  within  this  branch  of  the  statute,  the  act 
must  be  committed  with  ^  deliberately  premeditated  malice  aforethought." 
K  you  hear  that  phrase  now  for  the  first  time,  perhaps  it  seems  to  be  a 
heaping  up  of  words  having  no  meaning;  but  if  you  stop  and  think  of 
it,  you  will  see  that  the  words  **  deliberately  premeditated  malipe  afore- 
thought" mean  simply — thought  upon,  resolved^  upon  beforehand;  not 
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done  suddenly,  not  a  thing  that  comes  into  the  mind  in  a  moment,  and 
is  done  before  there  is  time  to  think  about  it^  but  a  thing  either  thought 
of  or  planned  some  time  before,  or,  if  not  planned  long  before,  thought 
upon  long  enough  before  the  act  is  done,  or  the  blow  struck,  so  that  it 
can  be  ^d,  reasonably,  to  haye  been  purposed.    No  length  of  time  is 
neoessary.    Sometimes  long  preparation  is  made,  sometimes  a  firm  de- 
termination is  made,  completed,  and  acted  upon  yery  shortly.    The  law 
doea  not  prescribe  any  limit  of  time;  does  not  attempt  to  define  the 
quickness  with  which  the  human  mind  can  act.    If  it  is  thought  upon 
reasonably  beforehand,  that  is  sufficient  to  make  it  murder  in  the  first 
degree.    Therefore,  if.  you  find  that  to  be  the  &ct  in  this  case,  if  you 
find  the  homicide  was  committed  by  this  defendant,  and  that  he  is  an 
accountable  person,  you  will  be  authorised  to  find  a  verdict  of  guilty  of 
murder  in  the  first  degree.    But  in  addition  to  that,  there  is  another 
class  of  murder  which  the  statute  has  separated  fix>m  the  general  dass, 
and  has  said  shall  be  murder  in  the  first  degree,  and  that  is,  ^'  murder 
committed  with  circumstances  of  extreme  atrocity  and  cruelty."    These 
are  words  to  which  the  law  affixes  no  peculiar  definition.    It  attaches  to 
them  no  meaning  diffiarent  from  that  which  they  have  in  the  minds  and 
speech  of  all  men.    You  know,  just  a§  well  as  any  lawyer  or  court  does, 
what  are  ^circumstances  of  extreme  atrocity  and  cruelty."    It  u  for  you 
to  judge,  if  you  believe  that  this  little  boy  was  killed  by  the  defendant 
by  the  wounds  that  you  have  heard  described  by  the  witnesses,  —  the 
cat  in  his  throat,  the  stabs  on  his  breast,  the  cuts  in  other  parts  of  his 
body,  and  all  the  circumstances  attending  it,  ^  whether  or  not  the  mur- 
der was  committed  with  ^circumstances  of  extreme  atrocity  and  cru- 
elty."   If  you  are  satisfied  that  it  was,  it  will  be  your  duty  to  find  him 
guilty  of  murder  in  the  first  degree,-* that  is,  if  he  was  an  accountable 
person. 

In  every  case  where  a  person  is  charged  with  murder  in  the  first 
degree,  that  is,  murder  committed  with  deliberately  premeditated  malice 
aforethought,  —  you  will  take  into  consideration  the  condition  of  the 
accused  person,  and  whether  he  had  that  degree  of  mind,  and  was  in 
that  state  of  mind,  at  the  time,  that  he  was  capable  of  exercising  delib- 
erate premeditation.  I  may  as  well  say  a  word  to  you  here  upon  the  age 
of  the  defendant  A  boy  over  fourteen  years  of  age,  if  he  is  of  the  or- 
dinary capacity  of  boys  of  that  age,  and  of  sound  mind,  is  responsible  for 
his  acts,  to  the  same  degree  as  an  adult  person.  The  question  of  what 
meny  should  be  extended  to  him,  in  consideration  of  his  youth,  by  the 
pardoning  power,  is  a  question  fer  the  governor  and  council,  and  not 
fer  us.  So  far  as  the  law  lays  down  the  rule,  if  a  boy  is  fourteen  years 
of  age,  and  of  the  usual  intelligence  of  boys  of  that  age,  and  his  mind 
is  not  a£R9oted  by  insanity  or  congenital  weakness  of  any  kind,  which 

756 


APPENDIX. 

should  make  him  incapable  of  premeditaiiDg  and  resolviDg  and  acting, 
he  is  just  as  responsible  as  a  person  of  full  age. 

Now  we  come  to  what  has  reallj  been  made  the  principal  issue  in 
this  case,  and  is  the  principal  issue  in  this  case.  Was  the  defendant,  at 
the  time  of  committing  this  offence,  of  sufficient  mental  capacity  to  be 
held  criminally  responsible  for  his  acts?  As  jou  perhaps  und^vtand 
from  what  has  taken  place  in  jour  presence,  the  goYemment  comes  be- 
fore yon  saying  that  the  defendant  has  conmiitted  the  crime  of  mmder 
in  the  first  degree.  The  government  coming  here  and  alleging  that  is 
bound  to  prove  it.  The  defendant  pleads  ^  not  guilty,"  and  leaves  the 
government  to  prove  it.  The  government  is  bound  to  prove,  therefore, 
that  the  defendant  has  committed  the  crime  charged  against  him,  and  is 
bound  to  prove  it,  according  to  the  usual  phrase,  **  beyond  a  reaaooafale 
doubt."  That  does  not  mean  beyond  every  possible  doubt,  beyond  any- 
thing that  the  imagination  of  man  can  conjure  up ;  for  the  law  recog- 
nizes that  all  human  tribunals,  and  all  human  judgments,  are  &Uihie. 
Human  tribunals  can  only  come  to  the  best  results  their  powers  enable 
them  to  reach.  The  jury  should  be  satisfied  beyond  a  reasonable  doubt 
that  the  defendant  committed  the  crime,  and  committed  it  in  that  degree 
in  which  they  find  their  verdict.  Of  course,  if  you  find  the  defendant 
guilty  of  an  aggravated  and  atrodous  crime,  he  must  have  been  in  auch 
a  state  of  mind,  at  the  time  of  the  commission  of  the  crime,  as  to  be 
responsible  for  the  act  The  law  does  not  punish  insane  perscma  as 
criminals ;  nor  on  the  other  hand,  does  the  law  say  criminals  are  to  be 
excused  on  the  theory  that  they  are  insane  persons,  unless  they  really 
are  so. 

Now,  the  burden  of  proof  being  on  the  government  to  prove  that  the 
defendant  committed  the  act,  and  that  he  was  a  capable  person  at  the 
time  he  committed  it,  the  presumption  of  the  law,  as  well  as  of  common 
sense,  is,  that  persons,  either  of  full  age,  or  above  the  age  of  fourteen, 
are  ordinarily  sane ;  and  that  presumption  is  of  itself,  so  £»*  as  the  ques- 
tion of  soundness  or  unsoundness  u  concerned,  sufficient,  if  nothing  dse 
is  shown,  to  support  the  burden  resting  upon  the  government  If  a 
homicide  is  committed,  the  presumption  is,  in  the  absence  of  proof  to 
the  contrary,  that  the  person  committing  it  was  of  sound  mind.  But 
where,  as  in  this  case,  there  comes  in  evidence,  on  the  one  side  and  the 
other  —  evidence  of  circumstances,  evidence  of  opinion — bearing  upon 
that  question,  offered  for  the  purpose  of  showing,  on  the  one  side, 
unsoundness  of  mind,  and,  on  the  other,  for  the  purpose  of  confirming 
the  presumption  of  soundness,  it  will  be  for  you,  taking  the  whole  case 
together,  to  say  whether  you  are  satisfied  that  the  government  has 
proved  the  whole  case;  whether,  taking  the  general  preisumption  of 
sanity  into  consideration,  as  well  as  all  the  fiftcts,  the  case  is  made  out 
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The  question  of  sanity  or  insanity  is  a  question  of  fitct  ^  Was  the 
defendant  of  sound  mind  ?  "  is  a  question  which  is  submitted  bj  the  law 
to  the  jury  to  try.  In  order  to  assist  you  in  trying  that  question  you  have 
different  kinds  of  evidence.  In  the  first  place,  you  have  often,  as  you 
have  had  in  this  case,  the  testimony  of  eye-witnesses,  extending,  in  this 
case,  over  a  considerable  period  of  this  boy's  life,  especially  for  the  time 
just  before  he  went  to  the  Beform  School,  and  during  his  sojourn  in  the 
Reform  Schoolt  as  to  his  conduct  during  that  period,  and  you  have  also 
had  eyidence  as  to  his  acts  and  conduct  at  the  time  of  the  commission  of 
this  homicide,  and  as  to  his  acts  and  conduct  afterwards,  to  enable  you  to 
judge  whether  he  was  a  sane  or  insane  person.  Then,  as  insanity  is 
sometimes  a  subtle  disease,  the  symptoms  and  effects  of  which  are  difilcult 
for  persons  not  skilled  in  such  matters  to  understand,  the  law  allows  yoii 
to  hear  the  opinions  of  professional  and  medical  experts  upon  that  sub- 
ject The  opinions  of  professional  experts  are  of  various  classes  and 
degrees  of  importance.  As,  for  instance,  if  you  have  the  opinions  of 
experts  who  had  an  opportunity  to  examine  the  person  at  the  very  time 
he  committed  the  act,  those  opinions,  of  course,  are  of  greater  weight, 
because  there  is  less  mistake,  usually,  about  the  &cts  and  observations  to 
which  the  experts  testify,  than  where  opinions  are  given  from  an  examina- 
tion of  the  person  some  weeks  or  months  after  the  time,  which  is  the 
time  in  question  before  you,  and  where  they  are  giving  opinions  upon 
hypothetical  questions  merely,  and  upon  testimony  in  regard  to  acts 
which  the  experU  themselves  did  not  see.  It  is  observed,  on  the  one 
side,  that  the  testimony  of  experts  is  sometimes  very  valuable,  by  reason 
of  their  skill  and  science  enabling  them  to  observe  circumstances  and 
symptoms  which  an  ordinary  observer  would  not  notice ;  and,  on  the 
other  side,  it  u  sometimes  observed  that  medical  experts,  from  their  habit 
of  dealing  with  a  particular  dass  of  fitcts  (as  is  shown  with  scientific  men 
in  other  departments),  get  into  the  way  of  looking  too  much  for  evidence 
to  support  their  own  theories,  and  observe  minute  details,  and  make 
minute  investigations,  which  are  found  to  be  of  little  practical  use.  It  is 
always  for  the  jury,  in  each  case,  after  having  heard  the  testimony  of  the 
actual  &cts,  as  observed  by  eye-witnesses,  and  after  having  heard  the  tes- 
timony of  experts,  as  to  their  opinions,  on  the  one  side  and  the  other,  to 
decide  the  question. 

So,  gentlemen,  in  this  case,  it  is  for  you,  as  sensible  men,  taking  the 
opinions  and  suggestions  of  the  experts,  taking  the  &cts  as  they  have 
been  described  to  you,  taking  such  inferences  as  are  reasonably,  accord- 
ing to  the  common  experience  of  mankind,  to  be  drawn  from  the  facts 
which  have  been  brought  to  your  attention,  on  the  one  side  and  the  other, 
by  the  counsel,  to  say  whether  this  defendant  was  of  sound  or  unsound 
mind.    That  is  to  say,  was  he  of  sound  or  unsound  mind,  so  fiir  as  this 
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particular  case  is  concerned  ?  Wbat  jon  are  deaHng  with  here  is  the  ques- 
tion of  soundness  or  nnsonndness,  as  afiecUng  the  defendant's  reqMosi- 
bility  for  the  homicide  of  this  little  boj,  not  whether  he  might  or  mi^ 
not  be  responsible  in  any  other  respect 

Now,  npon  that  I  cannot  do  better,  in  the  first  place,  than  to  read  to 
yon  one  or  two  passages  fix>m  the  charge  of  Chief  Justice  Shaw,  in  the 
trial  of  Rogers,  which  has  been  alluded  to  in  the  course  of  the  trial,  and 
perhaps  these  same  passages  may  have  been  called  to  your  attention : — 

^  In  order  to  constitute  a  crime,  a  person  must  have  intelligence  and 
capadty  enough  to  have  a  criminal  intent  and  purpose ;  and  if  his  reasos 
and  mental  powers  are  either  so  deficient  that  he  has  no  will,  no  o(»- 
science  or  controlling  mental  power,  or  ]£,  through  the  OTerwhehning  vio- 
lence of  mental  disease,  his  mental  power  is,  fbr  the  time,  obliterated, 
he  is  not  a  responsible  moral  agent,  and  is  not  punishable  for  crinunal 
acts." 

*^  If  it  is  proved  to  the  satis&ction  of  the  jury  that  the  mind  of  the 
accused  was  in  a  diseased  and  unsound  state,  the  question  will  be  whedier 
the  disease  existed  to  so  high  a  degree  that,  fbr  the  time  being,  it  over- 
whelmed the  reason,  conscience,  and  judgment,  or  whether  the  prisoner, 
in  committing  the  homicide,  acted  from  an  irresistible  and  uncontrollable 
impulse."    7  Mete.  p.  501,  502. 

The  question  then  before  the  court  was  one  of  delusi<m.  There  la  no 
suggestion  made  here,  on  the  part  of  the  defendant,  as  the  court  under- 
stand it,  that  there  was  anything  of  the  nature  of  a  delusion,  but  it  is 
said  that  the  defendant  was  under  an  irresistible  impulse.  The  defence, 
as  we  understand  it,  is  based  upon  this  position :  that  the  prisoner  was 
capable  of  understanding  the  difference  between  right  and  wrong ;  that 
he  knew  that  his  acts  were  wrong  at  the  time  when  he  did  them,  hot 
that^  to  use  his  own  expression,  he  had  to  do  these  things,  — he  could  not 
help  it ;  there  was  something,  there  was  an  overpowering  insane  impulse 
that  drove  him  to  do  these  things.  Now,  on  the  question  whether  that 
is  so,  without  recapitulating  the  circumstances  attending  his  conduct  with 
regard  to  this  boy,  or  with  regard  to  the  lesser  outrages  committed  on 
other  boys,  you  will  remember  the  testimony  as  to  the  mode  he  took  to 
lead  children  away ;  as  to  the  nature  of  the  places  to  which  he  took  - 
them ;  the  circumstances  attending  the  inflicting  of  cruelties  upon  them, 
and  what  he  did  at  concealment ;  how  &r  he  seemed  to  be  cognisant  of 
the  nature  of  the  acts  he  had  done,  and  all  the  other  drcumstanoes  of  the 
case  on  that  subject.  And  with  that  you  will  also  take  the  testimony  of 
the  experts,  so  that  with  the  &cts  and  with  the  testimony  you  will  judge 
whether  he  was  of  sound  mind,  understood  the  criminal  nature  of  the 
act  he  was  doing,  and  was  capable  of  doing  it  or  not  doing  it  All  the 
evidence  that  has  been  put  in  is  to  be  considered  by  you  on  the  question 
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of  fiicty  whether  he  was  sane  or  insane.  On  the  qnestion  whether  a 
person  can  be  in  such  a  state  of  mind  that  he  knows  the  difference 
between  right  and  wrong,  and  jet  be  under  such  an  uncontrollable  insane 
impulse  that  he  cannot  resist  doing  the  wrong,  we  have  difficult  in  say- 
ing to  jou,  as  matter  of  law,  that  that  is  or  is  not  so,  because,  evidently, 
if  it  does  exist,  it  is  a  disease  of  the  mind ;  and  on  the  question  of 
whether  there  is  such  a  disease  of  the  mind,  you  are  to  hear  the  testi- 
mony of  experts  skilled  in  that  branch  of  science,  whether,  in  the  first 
place,  there  is  such  a  general  disease  of  the  mind,  and  then,  particularly, 
whether  this  act  comes  within  it  The  testimony  of  Dr.  Tyler  and  Dr. 
Walker  goes  to  show  that,  in  their  vieWy  a  man  may  be,  in  certain  cases, 
capable  of  distinguishing  the  difference  between  right  and  wrong,  and 
yet  may  be  so  insane,  and  under  the  control  of  such  an  overpowering 
impulse,  that  he  cannot  do  the  right,  though  he  knows  what  is  right ; 
and  they  say  to  you  that  they  are  of  the  opinion,  under  all  the  drcum- 
atances  of  this  case,  judging  from  what  they  saw  afterwards,  and  from 
the  testimony  at  the  trial,  that  the  defendant  was  insane  at  the  time  of 
committing  the  act  On  the  other  hand.  Dr.  Choate,  if  we  understand 
bis  testimony,  says  that  an  irresistible  impulse  to  commit  an  act,  so  as  to 
constitute  insanity,  can  hardly  be  proved  merely  by  the  want  of  apparent 
motive ;  that  you  must  have  something  more,  —  such  as  acts  showing  in- 
sanity, something  in  the  nature  of  the  acts  themselves,  tending  to  show 
insanity,  or  something  like  insanity  in  the  blood,  showing  that  it  has 
come  out  in  the  &mily  before,  or  some  disease,  or  some  physical  change 
in  the  appearance  of  the  person,  going  to  corroborate  it  He  expresses 
the  opinion,  on  what  he  has  observed,  that  this  person  was  not  insane. 
Although  we  cannot  say  to  you  that  there  cannot  be  such  an  insanity,  if 
yon  think  that  it  is  fiurly  proved  by  the  testimony  of  the  experts,  as  that 
a  man  may  know  the  difference  between  the  right  and  the  wrong,  and 
atill  may  have  an  overmastering,  overpowering  insane  impulse,  that 
obliges  him  to  do  the  wrong,  still  we  feel  bound  to  say  to  you  that  the 
argument  or  assertion,  ^  I  had  to  do  it,"  is  a  very  old  defence  of  wrong- 
doers. ^  The  serpent  beguiled  me  and  I  did  eat "  was  the  earliest  excuse, 
and  it  has  always  been  said  since,  ^  The  devil  tempted  me."  That  was  a 
phrase  oftspused  when  relidreibces  to  supernatural  powers  were  more  com- 
mon in. ordinary  speech  than  they  are  to-day.  In  the  old  indictments 
which  some  of  you  may  have  happened  to  see,  the  form  used  to  be,  that 
the  demandant,  ^  not  having  the  fear  of  QoA  before  his  eyes,  but  being 
moved  and  seduced  by  the  instigation  of  the  devil,  did  "  so-and-so ;  but 
it  was  not  thought  that  his  ^  being  moved  and  seduced  by  the  instigation 
of  the  devil "  made  an  overpowering  insane  impulse,  that  prevented 
him  from  being  held  accountable  in  human  courts  for  his  crime.  But 
after  all,  gentlemen,  the  whole  matter  is  for  you  to  decide.    After  hav- 
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ing  heard  the  evidenoe  on  the  Bubject,  and  having  heard  the  opudoiu  of 
the  experts,  giving  them  snch  weight  as  you  consider  them  entitled  to^ 
do  you  believe  that  this  boy,  understanding  the  nature  of  the  acts  lie  wai 
doing,  so  fiir  as  to  know  that  they  were  wrong,  and  having  the  mentsl 
power  to  do  them  or  not  to  do  them,  did  them  ?  I^  having  the  mentsl 
power  to  do  them  or  not  to  do  them,  and  understanding  they  were  wrong, 
he  did  them,  then  he  is  accountable.  If  you  are  not  satisfied  that  he  had 
that  mental  power,  then  he  is  not. 

The  only  thing  that  occurs  to  me  further  as  necessary  to  saj,  before 
submitting  the  case  to  you,  is  as  to  the  form  of  the  verdict.  If  you  are 
satisfied  that  the  defendant,  being  of  sufficiently  sound  mind  to  be  aooountr 
able  for  his  acts,  and  by  reason  of  deliberate  premeditation,  or  by  reason 
of  the  circumstances  attending  the  crime  being  extremely  atrodoos  and 
cruel,  was  guilty  of  murder  in  the  first  degree,  it  will  be  your  duty  to 
find  him  guilty  of  murder  in  the  first  degree.  If  you  should  not  be  sat- 
isfied of  that,  but  still  be  satisfied  that  he  was  accountable  when  he  com- 
nutted  the  act,  then  you  will  find  him  guilty  of  murder  in  the  second  de- 
gree. If  you  should  find  that  he  committed  the  act,  but  think  he  was 
insane  at  the  time,  then  it  will  be  your  duty,  if  you  fail  to  find  him  sane, 
to  find  him  not  guilty,  by  reason  of  insanity. 

As  the  matter  has  been  alluded  to  at  difBarent  times  during  the  trial, 
and  as  it  is  always  better  for  the  jury  to  understand  what  difierent  con- 
sequences are  to  follow  from  their  verdict,  as  it  may  be  in  one  form  or 
another,  I  will  state  them.  If  your  verdict  is  /^  Guilty  of  murder  in  the 
first  degree,**  the  punishment  awarded  by  the  court  is  death ;  but  that 
sentence  can  only  be  carried  out  at  the  pleasure  of  the  governor ;  it  is 
liable  to  be  set  aside  or  commuted  by  the  governor.  If  you  find  him 
^  Guilty  of  murder  in  the  second  degree,''  the  sentence  of  the  court  will 
be  imprisonment  for  life,  subject,  of  course,  to  pardon  or  commutation  by 
the  governor  and  coundL  If  you  find  him  ^  Not  guilty  by  reason  of 
insanity,"  he  is  to  be  sent  by  the  court  to  a  lunatic  hospital,  there  to  re- 
main unless  he  is  released  by  the  governor  and  coundL  We  only  al- 
lude to  this  in  order  that  we  may  keep  nothing  back  from  you  as  to  the 
surroundings  of  this  case,  and  not,  as  we  have  already  said,  because  it 
can  have  any  bearing  whatever  upon  what  ybu  shall  dedde,  hicause  it  is 
your  duty  to  dedde  witiiout  regard  to  the  consequences  that  may  follow 
'  upon  your  dedsion.  If  you  are  satisfied,  according  to  the  rules  of  law 
that  have  been  laid  down  to  you,  that  tlus  boy,  being  an  accountable  pa^ 
son  for  his  acts,  committed  the  crime  of  murder  in  the  first  degree,  it  is 
your  duty  to  find  so  upon  your  oaths.  If  you  are  not  satisfied  that  he  is 
guilty  of  murder  in  the  first  degree,  but  stiU  consider  him  sane  when  he 
committed  the  homicide,  it  will  be  your  duty  to  find  him  guilty  of  murder 
in  the  second  degree.     If  you  are  not  satisfied  that  he  was  of  sound  mind 

760 


POMEBOT'S  CASE:   INSANITY.  j 

! 
i 

it  will  be  your  datj  to  bring  in  a  verdict  of  not  guiltj  by  reaaon  of  in- 
sanity. 

Of  course,  gentlemen,  it  is  within  your  province  to  acquit  him  alto- 
gether, but  that  it  not  pressed  by  hi9  counsel ;  and  as  there  seems  to  be 
no  aspect  of  the  case  in  which  that  can  be  presented,  we  say  nothing 
farther  to  you  upon  the  subject 
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ABORTION, 

killing  when  in  attempt  to  produce,  41,  66,  192,  818. 
ACCESSARIES,  825. 

(See  Principal.) 
ADULTERY, 

when  extenuating  homicide,  407. 
AFFRAYS, 

homicide  in,  200. 

(See  Riotous  Homicides.) 
AGENTS. 

(See  Pbikcipal.) 
AGENTS,  IRRESPONSIBLE, 

do  not  break  causal  connection,  864 

(See  Causal  Connection.) 
AGREEMENT, 

no  defence  to  homicide,  819. 
ALCOHOL, 

killing  hj  negligent  administration  of  is  manslaughter,  98. 
ALIBI,  ' 

burden  of  proof  as  to,  652. 

(See  Presumptions.) 
ALTERNATIVE  INTENT, 

legal  effect  of,  28. 
ANIMALS, 

noxious,  homicide  by,  125. 
APOTHECARIES, 

when  indictable  for  negligent  homicide,  141. 
APPARENT  DANGER, 

how  far  to  be  treated  as  real,  498  et  $eq. 
ARRESTS, 

homicides  in  course  oi^  210,  225. 

(See  Officers  of  Justice.) 
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ATHLETIC  SPORTS, 

homicide  through  negligence  in,  161. 
"ATTEMPT,'' 

meaning  of  term  in  statates,  189. 
ATTEMPTS, 

prior,  inferences  from,  696. 

(See  Pbbsukptiohs.) 
AUTREFOIS  ACQUIT,  861. 

(See  Plsas.) 

BAD  CHARACTER  OF  DECEASED,  605. 

(See  Charactbb.) 
BAD  CHARACTER  OF  DEFENDANT,  592. 

(See  Cbaractks.) 

BLOOD  STAINS, 

* 

inferences  from,  688. 

(See  Pbssumptioms.) 
BODILY  HARM, 

intent  to  efiect,  ending  in  killing,  40, 165,  400. 
BODY  OF  DECEASED, 

to  be  accounted  for,  630. 

(See  Pbbsumptions.) 
BURDEN  OF  PROOF, 
law  relating  to,  648. 

(See  PBEsuifPTiOKS.) 

«  CASTLE," 

privileges  of,  541. 
CAUSAL  CONNECTION, 

death  must  have  resulted  from  defendant's  malice  or  negligence 
through  ordinary  natural  laws,  858. 

ecndiHans  of  a  result  to  be  distinguished  fix>m  its  ootiiei,  860, 814 

omissions  when  causes  of  a  homicide,  861. 

effect  of  interposition  of  independent  wills,  862. 

effect  of  intervening  voluntary  misconduct  of  others,  868.  . 

irresponsible  intermediate  agent  does  not  break  causal  connec- 
tion, 864 

and  so  of  infants  and  ignorant  persons,  865. 

and  so  where  intermediate  agent  is  affected  by  fear,  866. 

defendant  not  relieved  by  joint  liability  of  others,  867. 

death  from  nervous  causes  does  not  involve  penal  causation,  868. 

actual  physical  contact,  however,  not  necessary,  869. 

deceased's  own  negligence  precipitating  his  death,  878. 
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CAUSAL  CONNECTION.  —  CkmHnued. 

self-injury  inflicted  by  fright  caused  by  defendant's  misconduct, 

874. 
exposure  of  lielpless  persons,  376. 
deceased's  prior  negligence  no  defence  if  defendant  could,  by 

due  diligence,  have  avoided  injury,  878. 
when  a  non-mortal  wound  is  maliciously  inflicted,  and  deceased 

dies  of  a  mortal  wound  maliciously  inflicted,  879. 

other  diseases  cooperating,  882. 

intervening  medical  negligence,  885. 

physician  charged  with  naaltreatment,  886. 

distinctive  views  of  causation  in  cases  of  poisoning,  887. 

CHARACTER  OF  DECEASED, 

as  a  general  rule  irrelevant  to  prove  deceased's  bad  character, 
605. 

but  in  cases  of  self-defence  relevant  to  prove  deceased's  ferodty, 

strength,  and  vindictiveness,  in  order  to  show  bona  Jid$s  of 

defendant's  belief  that  he  was  in  extreme  danger,  606. 

England,  607. 

New  York,  608. 

New  Jersey,  609. 

Pennsylvania,  610. 

North  Carolina,  612. 

South  Carolina,  618. 

Georgia,  614. 

Alabama,  615. 

Tennessee,  618. 

Mississippi,  619. 

Indiana,  620. 

Michigan,  621. 

Minnesota,  622. 

Iowa,  628. 
inconclusiveness  of  the  cases  cited  to  the  contrary,  624. 
in  Massachusetts  such  evidence  is  held  inadmissible,  625. 
CHARACTER  OF  DEFENDANT, 

defendant's  good  character  as  a  defence,  592. 

defendant  may  show  a  character  inconustent  with  the  crime 

charged,  592. 
test  is  general  reputation,  598. 
prosecution  cannot  rebut  by  particular  facts,  594 
no  presumption  to  be  drawn  from  non-production  of  such  evi- 
dence, 595. 
prosecution  cannot  rebut  by  showing  bad  character  subsequent 
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CHARACTER  OF  DEFENDANT.  —  OtmHnued. 

to  homicidey  or  in  localities  where  defendant  had  not  fived, 
596. 
prosecution  cannot  impeach  unless  defendant  puts  in  iasoe,  597. 
defendant's  prior  misconduct  as  proving  malioey  or  guilty  knowi- 
edge,  admissible  for  the  prosecution,  59d. 
CHARITY, 

omission  to  perform  not  indictable,  78. 
CHASTISE, 

intent  to,  165,  400. 

(See  PBOTOCATioir.) 
CHASTISEMENT, 

immoderate,  homicide  by,  165. 
CHEMISTS, 

when  indictable  for  n^ligent  homicide,  141. 
CHILD, 

parent  indictable  for  negligent  homicide  of,  134 
CHILD'S  LIFE, 

when  to  be  sacrificed  to  save  mother's,  557. 
COLLATERAL  FELONY, 

intent  to  commit  followed  by  tailing  not  necessarily  murder,  55. 
nor  murder  in  the  first  degree,  184. 
COLLATERAL  MISDEMEANOR, 

killing  in  commission  of  is  manslaughter,  64 
CONSCIENTIOUS  ERROR  OF  JUDGMENT, 

when  a  defence  to  an  indictment  for  negligence,  79. 
CONSENT, 

no  defence  to  homicide,  819. 
CONSTABLES, 

homicides  by,  210. 
homicides  of,  225. 

(See  Officers  of  Justicb.) 
«  CONTRIBUTORY  NEGLIGENCE," 
in  homicide,  862. 

(See  Causal  Conneotion.) 
COOLING  TIME,  448-9. 

(See  Pbotooatiov.) 
COOPERATION  OF  OTHER  CAUSES,  858- 

(See  Causal  Conmeotiok.) 
CORPUS  DELICTI 

necessary  to  be  proved,  628* 

(See  Pbbsumptions.) 
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CJOEBECTION, 

immoderate,  homicide  by,  165. 
OOEBUPTION  OF  EVIDENCE, 

inference  from,  714.     , 
OODNTS, 

joinder  of^  857. 

(See  Indictment.)    . 
CRIMES, 

prior,  inference  from,  696. 

(See  Prbsumptions.) 

DANGER, 

what  character  of  justifies  killing,  498. 
DANGEROUS  AGENCIES, 

killing  by  negligence  in  use  of  is  manslaoghter,  87. 
DECEASED, 

bad  character  of,  605. 

(See  Chabaotbb  of  Dbcsasbd.) 
DECLARATIONS,  DYING,  742. 

(See  DnNO  Dbclabations.) 
DECLARATIONS  OP  THIRD  PARTIES,  608. 
**  DELIBERATE," 

meaning  of  in  statutes,  179. 
DELUSIONS  AS  A  DEFENCE,  567. 

(See  Insanitt.) 
DESTRUCTION  OF  EVIDENCE, 

inference  from,  719. 
DISEASES, 

cooperation  of  in  death,  882. 
DOLUS, 

meaning  of,  18,  20. 
DOLUS  DIREOTUSy  22. 
DOUBT, 

as  to  malice,  effect  of,  84. 

eflbct  of  as  to  guilt,  646. 

as  to  insanity,  665. 

(See  Pbssumftions.) 
DRIVING, 

n^ligent,  homicide  by,  107. 

(See  Neolioent  Homicide.) 
DROPPING  ARTICLES  ON  THOROUGHFARES, 

homicide  by,  99. 
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DBUNKENNESS,  586. 

when  producing  settled  insanity,  to  be  governed  bj  the  rnlei  as 

to  insanityy  587. 
when  produdng  temporary  insanity,  and  is  volimtarflj  indooed, 

does  not  destroy  responsibility,  588. 
in  any  view  may  be  proved  to  determine  d^iee,  589. 
DUELLING,  385,  468. 
DUTY, 

when  impomng  indictability,  74. 
DWELLING-HOUSE, 

right  of  master  to  defend,  541. 

(See  Excuse  ahd  Justificatioh.) 
DYING  DECLABATIONS, 

general  grounds  of  admissibility  ot,  742. 

evidence  does  not  conflict  with  oonstitational  linutation,  743. 

but  cannot  be  received  to  prove  fiu:ts  ^stinct  fiom  homicide, 

744. 
collateral  stetements  may  be  received  to  sustain  declannt's  men- 
tal capacity,  745. 
declarations  of  dying  persons  not  admissible  as  to  another's  deadi 

who  was  simultaneously  killed,  746. 
declaration  must  be  under  a  solemn  sense  of  impending  ^sboIq- 

tion,  747. 
yet  this  may  be  inferentially  shown,  748. 
no  objection  that  medical  attendant  had  hope,  749. 
expressions  indicating  belief  in  impemfing  death,  750. 
even  a  faint  hope  exdndes,  754 
need  not  have  been  immediately  before  death,  755. 
prior  declarations  may  be  affirmed  immecBately  before  death, 

756. 
only  admissible  when  death  is  the  subject  of  the  chaige,  757, 
admissible  from  husband  against  wife,  and  vice  vena^  758. 
deceased  must  have  been  competent  as  a  witness,  759. 
in&nts,  759. 
infidels,  760. 
infamous  persons,  761. 
mental  incapacity^  762. 
evidence  must  have  been  admissiUe  had  deceased  been  sworn, 

765. 
matters  of  opinion,  765. 
declaradons  reduced  to  writiug,  766. 

admissible  without  these  limitetions  when  part  of  die  res  fut€t, 
767. 
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DYING  DECLARATIONS.— Cbnftnutfrf. 
admissibility  is  for  the  court,  768. 

are  to  be  examined  and  impeached  by  same  tests  as  are  applica- 
ble to  evidence  adduced  on  trial,  769. 
inadmissible  if  clearly  fragmentary,  770. 

no  objection  that  questions  were  leading  if  deceased  spoke  intel- 
ligently, 771. 
substance  may  be  proved,  772. 

character  of  deceased  for  truth  may  be  impeached,  778. 
jury  to  judge  of  credibility,  774. 
admissible  when  in  defendant's  favor,  775, 

ENGINEERS, 

negligent  homicide  by,  80,  94,  100. 
ERROR  OF  JUDGMENT, 

when  a  defence  to  an  indictment  for  negligence,  79. 
ESCAPE, 

homicides  in  preventing,  214,  225. 

(See  Officers  of  Justice.) 

inference  from  attempts  at,  710. 
"  EUTHANASIA,"  319,  555. 
EVASION, 

inference  from  attempts  at,  710-717. 

(See  Presumptions.) 
EVIDENCE, 

corruption  or  falsification  of,  inference  from,  719. 
,  EXCLUSIVE  DUTY, 

when  imposing  indie tability,  74« 
EXCUSABLE  HOMICIDE, 

definition  of,  8. 

(See  Justification.) 
EXECUTION, 

killing  by,  in  obedience  to  warrant  of  law,  210,  554. 
EXPRESS  MALICE, 

meaning  of,  35,  52,  188. 

FELO  DE  SE,  815,  886.  (See  Suicide.) 

FELONIOUS  ATTACK, 

repulsion  of  as  a  defence,  588. 
FELONY, 

killing  in  commission  of  not  necessarily  murder  at  common  law, 

55. 
nor  murder  in  the  first  degree^  184. 
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FEROCITY  OF  DECEASED, 

when  evidence,  605. 

(See  Characteb  of  Deceased.) 
FIRE-ARMS, 

killing  by  intentional  use  of  when  murder,  671. 

killing  by  negligent  use  of  is  manslaughter,  88. 
FOOTPRINTS, 

indicatory  character  of,  705. 
FORGERY  OF  EVIDENCE, 

inference  from,  714. 
FRIEND, 

right  of  to  intervene  in  defence  of  friend,  446,  519,  532. 
FRUITS  OF  OFFENCE, 

inference  from  possession  of,  708. 

6ESSLER, 

views  of  as  to  dolus^  23-26. 
GUARDIAN, 

right  to  intervene  for  protection  of  ward,  446,  519,  532. 

indictable  for  negligent  killing  of  ward,  140. 
GUNS, 

killing  by  negligent  use  of  is  manslaughter,  88. 

HEARSAY,  608. 

(See  Declabations.) 
HIGHWAY, 

dropping  articles  on,  homicide  by,  99. 

homicide  by  shooting  on,  88. 

by  driving  on,  107. 
HOMICIDE, 

general  features  of,  2. 

murder,  2. 

definition,  2. 

manslai^hter,  4. 

voluntary  manslaughter,  5. 

involuntary  manslaughter,  6. 

excusable  homicide,  8. 

definition,  8. 

justifiable  homicide,  9. 

definition,  9. 

distinction  between  excusable  and  justifiable  homicide  now  dis- 
regarded in  practice,  9. 

certain  requisites  of  homicide  in  general,  11. 
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HOMICIDE.  —  Continued. 

1.  Deceased  niust  be  shown  to  have  been  living  when  the  alleged 
blow  was  struck,  11. 

2.  The  wound  must  be  traced  to  the  blow,  12. 

3.  The  homicide  must  not  have  been  in  legitimate  public  war,  13. 
4  There  must  be  proof  of  the  corpus  delicHj  14. 

5u  The  death  must  have  been  within  a  year  and  a  day  from  the 
injury,  15,  845. 

(See  Malicious  Homicide.) 
HORSES, 

homicide  from  negligent  employment  of,  107. 

(See  Nbolioent  Homicide.) 
HOT  BLOOD,  393. 

(See  PBdvocATiON.) 
HOUSE, 

right  of  master  of  to  defend,  541. 

(See  Justification.) 
right  of  master  of  to  put  out  intruders,  420. 
HUSBAND, 

right  of  to  intervene  for  protection  of  wife,  446,  519,  532. 
when  indictable  for  neglect  of  wife,  75,  133. 
inferences  in  cases  of  killing  of  wife,  725. 
HUSBAND  AND  WIFE, 

when  jointly  indictable,  331. 

IDENTIFICATION  OF  DECEASED, 

how  proved,  640. 
IDIOCY,  564. 

(See  Insanity.) 
IGNORANCE  AS  TO  BIGHT  AND  WRONG,  564. 

(See  Insanity.) 
INABILITY, 

when  a  defence  to  indictments  for  negligence,  77. 
INDICTMENT, 

name  and  place  of  residence,  780. 

name  and  surname,  780. 

place  of  residence,  781. 

addition  and  mystery,  782. 

proper  addition,  782. 

several  defendants  with  same  addition,  784. 

mystery  at  time  of  finding,  785. 

how  error  operates,  786. 

time  and  place,  787. 
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INDICTMENT.  —Continued. 

when  time  is  to  be  averred,  787. 

repugnant  dates,  788. 

how  place  is  to  be  averred,  790. 

repeating  time  and  place,  791. 

averment  of  place  of  death,  792. 

force  and  arms,  794. 

'^  moved  and  seduced  by  the  instigation  of  the  deTil,**  795. 

^  in  and  upon  one  "  E.  F.,  796. 

name  and  addition  of  the  deceased,  796. 

what  certainty  required,  796. 

when  deceased  is  unknown,  797. 

when  deceased  had  two  names,  798. 

effect  of  Mse  description,  799. 

junior  or  senior,  800. 

effect  of  variance  in  name,  801. 

addition,  802. 

averment  of  relationship  when  necessary  to  ofifence,  803. 

variance  as  to  intent  to  kill,  804. 

in  the  peace  of  God  and  of  the  said  (state)  then  and  there  be- 
ing, 805. 

meaning  of  terms,  805. 

deceased  must  have  been  living  at  time  of  blow,  806. 

feloniously,  wilfully,  and  of  his  malice  aforethought  did  make  an 
assault,  807. 

'<  with  a  certain  knife ''  (means  of  death),  809. 

statutory  provisions,  809. 

common  law  rule,  810. 

mode  specified  must  be  generally  proved,  811. 

allegation  of  compulsion  through  fear,  812. 

ambiguity  in  description  of  instrument,  818. 

administering  poison  through  an  irresponsible  agent,  814. 

variance  in  description  of  poison,  815. 

scienter  and  intent  to  kill  in  poisoning,  816. 

proof  of  one  of  two  causes,  817. 

unknown  instrument,  818. 

inconsistent  counts,  819. 

'*  of  the  value  of,"  &c.,  820. 
«       '<  which  he,  the  said  A.  B.,  in  his  right  hand  then  and  there  had 
and  held,"  821. 

defendant  acting  through  confederate,  822. 

defendant  acting  through  irresponsible  agent,  828. 
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*'  him,  the  said  £.  F.,  in  and  upon  the  lefl  breast  of  him,  the  said 

E.  F.,**  824. 
"  then  and  there  feloniously,  wilfully,  and  of  his  malice  afore-* 

thought,"  825. 
''did  strike  and  thrust,  giving  to  the  said  E.  F.,  then  and  there 

wiih  the  knife  aforesaid,"  826. 
importance  of  word  ''strike,"  826. 

"  shoot  off  and  discharge."  sufficient  in  gunshot  wounds,  829. 
striking  by  confederate,  880. 
'^strike"  not  necessary  in  poison  or  similar  modes  of  death, 

832. 
"  in  and  upon  the  said  lefl  side  of  the  breast  of  him  the  said  £. 

F.,"  834 
"one  mortal  wound  of  the  breadth  of  three  inches,  and  of  the 

depth  of  one  inch,"  835. 
term  "  mortal "  essential,  835. 
nieaning  of  "  wound,"  836. 
exactness  no  longer  necessary  in  description,  837« 
when  two  mortal  wounds  are  averred  either  may  be  proved,  843. 
"of  which  said  mortal  wound  the  said  E.  F.,  from,  &c.,  to,  &c., 

at,  &c.,  did  languish,  and  languishingly  did  live,"  844. 
"  of  which  said,  &&,  at,  &c.,  of  the  wound  aforesaid,  died,"  845. 
death  must  be  averred  to  have  been  within  year  and  day  of 

wound,  845. 
place  must  be  averred,  846. 

connection  between  wound  and  death  must  be  averred,  847. 
mode  of  averring  time,  848.         . 
"  and  so  the  jurors  aforesaid,  &c,  do  say,  that  the  said  A.  H , 

him  the  said  E.  F.,  in  manner  and  form  aforesaid,  feloniously. 

wilfully,  and  of  his  malice  aforethought  did  kill  and  murder," 

849. 
malice  aforethought  necessary,  850. 
defendant's  name  to  be  repeated,  851. 
averment  as  to  principal  and  accessary,  852. 
"  contrary  to  the  form,"  &c.,  855. 
distinctive  features  of  manslaughter,  856. 
joinder  of  counts,  857. 
INFANTICIDE, 

when  death  occurs  before  child  has  independent  circulation, 

offence  is  not  homicide ;  otherwise,  when  the  child  is  bom 

alive  and  dies  after  birth,  303. 
negligent  exposure  of  children  is  manslaifghter,  804. 
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INFANTICIDE.  —  Omttnued. 

what  constitutes  being  born  alive,  305. 
question  one  of  fact  for  jury,  310. 
INFANTS, 

do  not  break  causal  connection,  364. 

(See  Causal  Connbotiom.) 
INNOCENCE,  PRESUMPTION  OF,  646. 

(See  Presumptions.) 
as  to  offences  containing  several,  degrees,  660. 
INSANITY, 

defendant  is  to  be  held  irresponsible  when,  at  the  commission  of 
the  homicide,  he  was  incapable  of  determining  whether  the 
act  was  right  or  wrong,  564. 
defendant  is  to  be  held  irresponsible  when  he  did  the  act  under 
an  insane  delusion  that  it  was  either  right  or  excusable,  567. 
delusion  a  defence  only  when  producing  the  homicide,  572. 
prosecution  may  dispute  the  insanity  or  the  delusion,  573. 
defendant  is  to  be  held  irresponsible  when,  being  insane,  he  is 
forced  by  a  morbid  and  irrepresmble  impulse  to  do  the  par- 
ticular act,  574. 
^  moral  insanity  "  is  no  defence,  583. 
mental  derangement,  though  not  constituting  total  insanity,  may 

be  put  in  evidence  to  lower  the  grade  of  guilt,  584^ 
burden  of  proof,  585,  665. 
INSOLENCE, 

when  an  extenuation,  398. 
INSTRUMENT, 

presumption  from  the  use  of,  671. 

(See  Presumptions.) 
INTENT, 

distinction  of  instrumental  from  final,  23. 
presumption  of,  669^  693. 

(See  Pbesumptions.) 
INTOXICATING  LIQUORS, 

killing  by  negligent  administration  of  is  manslaughter,  98. 
INTOXICATION,  586. 

(See  Drunkenness.) 
IRRESISTIBLE  IMPULSE,  574. 

(See  Insanity.) 

JAILER, 

indictable  for  negligent  killing  of  prisoner,  140. 
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JEALOUSY, 

inference  from,  725. 

(See  Prebumptioks.) 
•TEOPARDY,  863. 

(See  Pleas.) 
JOKES, 

practical,  homicide  in  perpetrating,  161. 
JUSTIFIABLE  HOMICIDE, 
Definition  of,  9. 

(See  Justification.) 
JUSTIFICATION, 

repulsion  of  felonious  assault,  480. 
what  the  nature  of  the  assault  must  be,  480. 
force  of  defence  to  be  proportioned  to  force  of  attack,  480. 
necessity  does  not  continue  when  the  defendant  retreats  to  a 
place  of  safety,  arms  himself,  and  then  returns  to  renew  the 
conflict,  481. 
conflict  provoked  by  defendant  is  no  defence,  482,  536. 
but  where  defendant  withdraws  fibm  such  conflict  then  his  right 

of  self-defence  revives,  483. 
retreat  is  necessary  when  practicable,  485. 
right  does  not  exist  when  there  is  an  opportunity  to  restrain  the 

assailant  by  process  of  law,  488,  536,  690. 
doctrine  illustrated  by  The  Virginiw  case,  490. 
whether  the  danger  is  apparent  is  to  be  determined  from  the 

defendant's  stand-point,  493. 
impracticable  to  take  ideal  **  reasonable  man  "  as  a  standard, 

494. 
ambiguity  of  the  authorities  cited  to  this  effect,  495. 
and  so  of  several  penal  codes,  504. 

weight  of  authority  is  that  it  is  sufficient  if  the  danger  is  appar- 
ent to  the  defendant,  505. 
Pennsylvania,  506,  610. 
Massachusetts,  509. 
Ohio,  510. 
Michigan,  511,  621. 
New  York,  518,  608. 
Tennessee,  514,  618. 
Missouri,  516,  623. 
Alabama,  517,  615. 
Mississippi,  517  a. 
Iowa,  518,  623. 
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JUSTIFICATION.—  OonHnued, 

analogy  from  cases  of  interference  in  others'  conflicts,  ol9. 

on  principle,  the  test  is  the  defendant's  honest  belief,  520. 

but  although  the  defendant  believes  he  is  in  danger  of  life,  and 
so  believing  kills  his  assailant,  he  is  guilty  of  manslaughter  if 
this  belief  is  imputable  to  his  negligence,  527. 

apparent  attack,  to  be  an  excuse,  must  have  actually  b^un,  530. 

yet  this  is  to  be  tested  by  the  defendant's  capacity,  531. 

right  may  be  exercised  by  servants  and  friends,  582,  549. 
^   prevention  of  felony,  533. 

bond  fide  belief  that  a  felony  is  about  to  be  perpetrated  excuses 
homicide  in  its  prevention,  533. 

danger  must  be  apparent,  534. 

necessity  must  be  unprovoked,  535, 

right  cannot  be  exercised  when  there  is  an  opportunity  to  ap- 
peal to  law,  536. 

if  felonious  attempt  is  abandoned  and  offender  escapes,  kflling 
him  without  warrant  in  pursuit  is  murder,  537. 
^       no  killing  is  excusable  iF  the  crime  resisted  could  be  prevented 
by  less  violent  action,  538. 

felonies  and  riots  may  be  thus  prevented,  539. 

trespass  no  excuse  for  killing  trespasser,  540. 
/  protection  of  dwelling-house,  541. 

a  person  when  attacked  in  dwelling-house  need  retreat  no  fur- 
ther, 541. 
/       house  may  be  defended  by  taking  life,  542. 

but  right  is  only  of  self-deferice  and  prevention,  543. 

friends  may  unite  in  such  a  defence,  549. 

what  are  ^  houses  "  within  this  exception,  550. 

felonies  on  buildings  not  dwelling-houses  may  be  thus  prevented, 
551. 

right  does  not  excuse  killing  intruder  in  house,  552. 

killing  by  spring-guns,  when  necessary  to  exclude  burglars,  ex- 
cusable, 553. 

execution  of  laws,  554. 

killing  under  mandate  of  law  justifiable,  554. 

superior  duty,  555. 

risk  of  killing  another  to  be,  in  extreme  eiE^es,  preferred  to  cer- 
tain death,  555. 

sacrifice  of  child's  life  in  order  to  save  mother,  557. 

necessity,  558. 

defence  only  good  when  danger  is  immediate,  and  when  the  life 
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JUSTIFICATION.  —  Cimtinued. 

of  the  defendant  can  only  be  saved  by  the  sacrifice  of  ihe  de- 
ceased, 558. 
not  barred  by  culpability,  559. 

KEEPER, 

indictable  for  negligent  killing  of  ward,  140. 

LIFE  AT  TIME  OF  WOUND, 

must  be  shown,  11. 
LYNCH-LAW, 

killing  by,  is  murder,  204,  413. 

MACHINERY, 

death  from  negligence  as  to,  80,  87,  155. 
MALICE, 

definition  of  malice  and  dohu^  18. 

expositions  of  Italian  jurists :  Decian,  19. 

early  German  jurists :   Carpzov,  20 ;  Leyser,  21 ;  Nettlebladt, 
22. 

recent  German  jurists :  Gessler,  28. 

sufficient  if  au  assailant  contemplated  contingency  of  fatal  result, 
25. 

classification  of  dolusj  26. 

views  of  English  common  law  writers,  29. 

malice  an  evil  design,  either  general  or  special,  29. 

may  be  inferentially  proved,  SO. 

when  existing  presumed  to  continue,  81. 

duration  of  intent,  82, 180. 

intent  at  time  of  killing  enough,  ^ti. 

malice  does  not  require  physical  contact  at  time  of  killing,  84. 

doubt  as  to  malice,  85. 

(See  Murder.) 

presumption  of  from  fact  of  killing,  669. 

(See  Presuiiptioiis.) 
MALICIOUS  HOMICIDE, 

towards  the  party  killed,  85. 

express  malice  involves  sedate,  deliberate  mind  and  formed  de- 
sign, 85. 

intent  to  kill,  88. 

evidence  of  such  intent  is  inferential,  89. 

intent  to  do  bodily  harm,  40. 

intent  to  produce  a  miscarriage,  41,  192. 

777 


IKDBX. 
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towards  a  third  party,  when  the  blow  falls  mi  the  deceased  by 
mistake,  42. 

adjudicated  cases,  43. 

discussion  of  question  on  principle,  48. 

towards  the  public  in  general  or  to  a  particular  body  of  men,  52. 

malice  to  a  class  covers  malice  to  an  individual,  52, 18d. 

when  act  is  negligent,  offence  b  but  manslaughter,  54    See  19, 
26,  671. 

intent  to  commit  collateral  felony,  55. 

by  older  common  law  writers  such  killing  is  murder,  55. 

recent  doubts  as  to  this  point,  56. 

position  of  American  legislation  as  to  the  more  heinous  fek>- 
nies,  57. 

but  at  common  law,  doctrine  unsustainable  in  reasm,  58. 

intent  to  commit  collateral  misdemeanor,  64. 

accidental  homicide,  incident  to  an  unlawful  act,  is  raanalaoghter, 
64. 

when  in  commission  of  assaults,  65. 

when  in  production  of  abortion,  66,  192,  817. 

when  in  riots,  67. 

when  in  illicit  sexual  intercourse,  68. 
MANSLAUGHTER, 

definition  of,  4. 
MAN-TRAPS, 

homicide  by,  418,  558. 
MASTER, 

indictable  for  negligent  killing  of  servant  or  apprentice,  186,137. 
.  liability  for  servant^  negligence,  85. 
MEDICAL  MEN, 

negligence  by,  141.  (See  Negligkncb.) 

MEDICAL  NEGLIGENCE, 

when  a  defence  to,  885. 
MERCY, 

omission  to  perform  acts  of,  not  indictable,  78. 
MILITARY  OFFICERS, 

restraint  ssS  authority  of,  219. 

(See  OPFiOEits  of  Justiob.) 
MINE, 

negligent  management  of,  when  indictable,  159. 
MISADVENTURE, 

a  person  who  unintentionally  and  non-negUgently,  when  doing  a 
lawful  act,  kills  another,  is  to  be  acquitted,  470. 
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M:1SADVENTURE.—  Oantinued. 

but  there  must  have  been  no  intentiou  to  do  harm,  472. 

proper  precautions  should  have  been  taken,  478. 

driving  or  riding;  474. 

dropping  things  from  house,  475. 

poison,  476. 

iire-arms,  477. 

mistake  as  to  person,  478. 

act  must  have  been  lawAiL  479. 
MISCARRIAGE, 

intent  to  produce  ending  in  killing  of  mother,  41,  66, 192,  318. 
MISDEMEANOR, 

killing  in  commission  of  is  manslaughter,  64. 
MORAL  INSANITY, 

no  defence  to  a  criminal  charge,  588. 

(See  Insanity.) 
MURDER, 

definition  of,  2. 

general  characteristics  of,  35. 

(See  Malicious  Homicide.) 
MURDER  IN  SECOND  DEGREE,  170,  198. 

(See  Statutory  Distinctions.) 

NAVAL  OFFICERS, 

limitation  of  authority  of,  219,  258. 

(See  Officebs  of  Justice.) 
NECESSITY, 

killing  in  order  to  save  the  killer's  life,  558. 
hurden  as  to,  659. 

(See  Pbesuuptions.) 
when  a  defence  to  indictments  for  negligence,  77. 
NECESSITY  IN  SELF-DEFENCE,  481,  558. 

(See  Justification.) 
NEGLIGENCE, 

omissions,  72. 

not  indictable  unless  constituting  defect  in  duty,  72,  861. 

omission  to  perform  act  of  mercy  not  iudictable,  73. 

otherwise  as  to  party  charged  with  exclusive  duty,  —  parents, 

masters,  &c.,.74. 
husband  and  wife,  75. 
keepers,  jailers,  &c.,  76. 
incapacity  a  defence,  77. 

779 


INDEX. 

NEGLIGENCE.  —  CanHnued. 

capacity  of  neglected  person  a  defence,  78. 

consciendotis  mistake  a  defence,  79. 

persons  charged  with  machinery,  ships,  rajlroads,  Anc^  80. 

omissions  to  give  warning  of  danger,  81. 

General  considerations  as  to  negligence,  82. 

must  have  been  no  discretion  as  to  aet,  82. 

causal  connection  essential,  88. 

not  necessary  that  negligence  should  have  been  in  violation  of 

a  contract,  84. 
master's  liability  for  servant's  negligence,  85. 
no  defence  that  business  was  lawful,  86. 
Dangerous  agencies^  87. 

negligent  use  of  such  involves  responsibility^  87. 
fire-arms  and  powder,  88, 477. 
poison,  92,  735. 
spirituous  liquors,  93. 
spring-guns.     (See  418.) 
Officers  of  railroads^  94. 

Persons  dropping  articles  on  a  ^wroughfarej  99. 
Officers  of  steam-vesselSf  100. 
Persons  driving  or  riding^  107. 
as  to  speed,  109. 

nature  of  diligence  required,  110. 
care  to  be  proportioned  to  danger,  111. 
suddenly  whipping  horse,  113.  . 

driving  rapidly  in  a  crowd,  114 
leaving  horse  unattended,  115. 
,  no  liability  for  latent  viciousness,  116. 
nor  for  latent  defects  of  carriage,  117. 
driving  on  wrong  side  of  road,  118. 
noise  and  violence  in  driving,  119. 
passing  another  on  road,  120. 
street-cars  and  sleighs,  121. 
driving  without  reins,  122. 
neglect  of  lookout,  123. 
carter  must  stand  at  horse's  head,  124. 
All  concerned  liable  as  principals,  124. 
Noxious  animals,  1 25. 

Persons  having  charge  of  children  or  other  dependents^  126. 
husband  and  wife,  133. 
parent  and  child,  134,  384. 
master  and  apprentice,  136. 
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NEGLIGENCE.—  OcmHnued. 
master  and  servant,  189. 

jailers,  almshouse  keepers,  and  other  guardians,  140. 
Medical  men^  141. 

for  such  to  omit  customary  care  is  negligence,  141. 
must  be  competent  according  to  school.  142. 
not  responsible  for  honest  mistakes  usual  to  good  practitioners, 

148. 
not  responsible  if  patient  was  direct  cause  of  injury,  144. 
no  difference  between  licensed  and  unlicensed  practitioners,  145. 
competent  skill  required  irrespective  of  license,  151. 
careless  or  ignorant  use  of  dangerous  instrument  is  negligence, 

152. 
no  difference  between  volunteer  and  feed  physician,  153. 
apothecaries  and  chemists  liable  on  same  principle,  154. 
Persons  running  dangerous  machinery^  155. 
care  must  be  proportioned  to  danger,  155. 
careless  ventilation  of  mine,  159. 
deserting  post,  160. 

Prize-fighters  and  persons  engaged  in  athletic  sports^  161,  479. 
prize-fighters  liable  for  manslaughter,  in  non-malicious  killing  of 

antagonist,  161. 
and  so  of  participants  in  unlawful  sports,  162. 
but  not  so  as  to  lawful  sports.  1 63. 
in  practical  jokes,  responsibility  attaches,  164. 
Correction  by  persons  in  authority^  165. 
killing  by  immoderate  correction  is  manslaughter,  166. 
NERVOUS  CAUSES, 
death  from,  368. 
NON-RESIDENT  PRINCIPALS, 

when  Indictable,  326. 
NOXIOUS  ANIMALS, 
homicide  by,  125. 

OFFICERS  OF  JUSTICE,  HOMICIDE  BY, 
in  obedience 'to  warrant,  210. 

killing  in  obedience  to  a  writ  of  execution  justifiable,  210. 
in  effecting  an  arrest,  212. 
officer  in  civil  process  chargeable  with  murder  if  intentionally 

killing  a  person  fiying  from  arrest,  212. 
but  if  ofiicer^s  life  be  jeoparded,  killing  is  excusable,  212. 
in  criminal  arrests  for  misdemeanors   the  same  rule  applies, 

213. 
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OFFICERS  OF  JUSTICE,  ETC.  —  Owrft ittkwi. 

an  honest  and  non-negligent  belief  that  a  felony  is  about  to  be 
perpetrated  ezcoaes  a  homicide  (even  bj  a  private  citizen)  in 
prevention,  213,  539,  551. 

in  prevention  of  an  escape,  214. 

killing  by  officer  justifiable  in  prevention  of  an  escape,  214^  2oo. 

in  preservation  of  peace,  215. 

killing  justifiable  when  necessary  to  preserve  peace,  215. 

when  acting  improperly  or  with  unnecessary  severity,  216. 

in  such  case  ofience  is  murder  or  manslaughter,  216. 

when  acting  without  authority,  217. 

officer  killing  without  legal  warrant  cannot  excuse  himself  od 
ground  of  his  office,  217. 

private  persons  responsible  who  arrest  innocent  persons  on 
charge  of  felony,  218,  537.    (See  259,  2G0,  279.) 

military  and  naval  oflicers  killing  without  jurisdiction,  guilty  of 
murder,  219,  258. 

when  acting  in  self-defence,  220. 

officer,  when  in  danger  of  life,  may  kill  person  chai|;ed  with  mis- 
demeanor attempting  to  escape,  220. 
OFFICERS   OF   JUSTICE,   AND   OTHERS  AIDING  THEM. 
HOMICIDE  OF, 

to  intentionally  kill  an  officer  of  justice  legaXij  arresting  is  mur- 
der, 225. 

but  manslaughter  when  arrest  is  illegal,  227. 

when  intent  was  not  to  kill  or  seriously  hurt,  then  offence  is 
manslaughter,  though  arrest  was  legal,  228. 

who  have  authority  to  arrest,  229. 

constables  and  policemen,  230. 

bailiffii  or  tipstaves  in  ciVil  cases,  235. 

officers  acting  out  of  jurisdiction,  236. 

notice,  and  effisct  of  want  of  it,  237. 

ignorance  as  a  defence,  241. 

by  whom  a  warrant  may  be  executed,  242. 

how  long  a  warrant  continues  in  force,  243. 

when  process  is  iUegal,  244. 

effects  of  illegal  warrants,  244. 

arrest  under  wrong  name  illegal,  245. 

no  statement  of  offence»  illegal,  246. 

falsity  of  charge  no  extenuation,  247. 

warrant  without  seal  void,  248. 

blank  warrant  illegal,  249. 

informality  not  amounting  to  irregularity  no  defence,  250. 
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erroneous  belief  in  illegality  no  defence,  25^. 

warrant  need  not  be  shown,  252. 

when  the  arrest  is  made  without  warrant,  253. 

statutory  powers  to  arrest  persons  when  in  commission  of  offence, 
254. 

officers  have  power  to  arrest  during  commission  of  offence,  255. 

killing  of  officer  arresting  on  reasonable  suspicion  is  murder, 
246,  256. 

what  is  reasonable  suspipion,  257. 

military  and  naval  officers  governed  by  the  same  rules,  258. 

private  persons  aiding  officers  entitled  to  protection  as  officers, 
259. 

so  as  to  private  persons  lawfully  arresting,  260. 

caution  to  be  observed  by  pursuers,  261. 

private  persons  may  interfere  to  prevent  felony,  262. 

so  may  arrest  after  indictment  found,  263. 

railway  officers  may  put  offenders  out  of  cars,  264. 

in  what  cases,  265. 

in  felonies  arrests  may  be  made  in  prevention,  265. , 

and  so  after  commission,  on  reasonable  suspicion,  266. 

arrest  without  warrant  extenuates  offence,  269. 

no  power  in  justice  of  the  peace  t^  detain  without  charge,  270. 

arrest  for  breach  of  peace  illegal  without  corpus  delicti^  271. 

officers  to  be  protected  in  efforts  to  quell  riots,  272. 

may  arrest  during  affray,  273. 

notice  may  be  inferentially  shown,  ^74. 

if  affray  be  over,  power  ceases,  275. 

officers  arresting  in  public  houses,  276. 

officers  arresting  in  private  houses,  278. 

private  persons  interfering  to  quell  affrays,  279. 

street-walkers  and  vagabonds  cannot  be  arrested  without  reason- 
able suspicion,  280. 

when  arrests  may  be  made,  281. 

officers  taking  opposite  parts,  283. 

in  such  case  killing  is  but  manslaughter,  283. 

how  arrests  are  to  be  made,  and  herein  of  breaking  doors,  284. 

how  far  third  parties  may  arrest,  295. 

A.  aiding  B.  when  arrested  is  in  same  position  as  B.,  295. 
•*  OLD  GRUDGE,"  440. 
OMISSIONS. 

(See  Negligent  Homicide.) 
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PARENT, 

right  of  to  intervene  for  protection  of  child,  446,  519,  532. 
indictable  for  negligent  homicide  of  child,  134. 
PHOTOGRAPHS, 

indictatory  character  of,  708. 
PHYSICIANS, 

when  indictable  for  negligent  homicide,  141,  386. 

(See  Negligence.) 
when  justified  in  performing  desperate  operations,  319,  555. 
PICTURES  AND  DIAGRAMS, 

indicatory  character  of,  706-8. 
PLEAS, 

acquittal  or  conviction  of  manslaughter  as  a  bar  to  indictment 

for  murder,  861. 
once  in  jeopardy,  863. 
constitutional  provision,  864. 
where  the  separation  of  the  jury,  except  from  necessity,  is  a  bar, 

865. 

Pennsylvania,  866. 

Virginia,  869. 

North  Carolina,  870. 

Tennessee,  871. 

Alabama,  872. 

California,  873. 
where  the  separation  of  the  jury,  when  it  takes  place  in  the  exer- 
cise of  a  sound  discretion,  is  no  bar,  874. 

Federal  courts,  875. 

Massachusetts,  876. 

New  York,  877. 

Maryland,  878. 

Mississippi,  879. 

Illinois,  880. 

Ohio,  881. 

Indiana,  882. 

Iowa,  883. 

Texas,  883. 

Kentucky,  884. 

Georgia,  885. 

Nebraska,  885. 

Missouri,  886. 
in  either  view  agreed  that  there  is  no  jeopardy  on  a  defective  in- 
dictment, 887. 
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generally,  illness  or  death  of  juror  fs  sufficient  ground  for  dis- 
charge, 888. 

mistake  of  law  by  judge,  ^89. 

sickness  of  prisoner,  890.  « 

statutory  close  of  court,  891. 

sickness  or  death  of  judge,  892. 

sickness  or  incapacity  of  witness,  898. 

until  jury  are  **  chained  "  jeopardy  does  not  begin,  894. 

consent  of  prisoner  to  discharge,  895. 
PLUNDER, 

inference  from  possession  of,  708. 
POISON, 

killing  by  negligent  use  of  is  manslaughter,  92,  887. 
POISONING, 

distinctive  inferences  in,  727. 

(See  Pbbbumptiohs.) 
POLICE  OFFICERS, 

killing  by,  210. 

killing  of,  225. 

(See  Offiobbs  of  Justice.) 
POWDER, 

killing  by  negligent  use  of  is  manslaughter,  88. 
«  PREMEDITATED," 

meaning  of  in  statutes,  180. 
PREPARATIONS, 

inferences  from,  690. 

(See  Presumptions.) 
PRESUMPTIONS, 

corpus  delicti  must  be  pfoved  as  a  prerequisite,  828. 

iuTolves  proof  both  of  death  and  of  criminal  death,  629. 

body  of  deceased  must  be  accounted  for,  630. 

identity  of  deceased  may  be  proved  inferentially,  640. 

must  be  shown  that  death  was  criminal,  641. 

classification  of  presumptions,  642. 

irrebuttable  presumptions,  643. 

presumptions  of  law,  644. 

presumptions  of  fact,  645. 

presumption  of  innoeence,  646. 

defendant  to  have  the  benefit  of  reasonable  doubt,  646. 

distinction  between  ^burden  of  proof  and  doctrine  of  reason- 

*    able  doubt,  647. 
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proof  beyond  reasonable  doabt  must  be  made  as  to  all  fiicts 
necessary  to  prosecutor's  case,  649. 

but  otherwise  as  to  defences  extrinnc  to  all^ations  of  indici- 
ment,  650. 

alM  not  so  extrinsic,  652. 

nor  is  provocation,  658. 

necessity,  659. 

presumption  of  innocence  as  applicatory  to  offences  embnusng 
two  or  more  degrees,  660. 

presumption  of  sanity,  665. 

presumption  of  intent ;  abstract  malice  not  to  be  inferred  from 
abstract  killing,  669. 

no  defence  that  the  defendant  had  other  intents,  670. 

motive  need  not  be  proporUonate  to  crime,  670  a. 

inference  from  nature  of  instrument  used,  671. 

inference  from  condition  of  weapon,  672. 

inference  from  position  of  weapon,  673. 

inference  from  condition  of  dress,  674. 

inference  from  ownership  of  weapon,  675. 

inference  from  wound,  676.    ' 

general  character  of  wound,  676. 

marks  of  powder,  677. 

direction  of  wound,  678. 

skill  shown  in  infliction,  679. 

number  of  wounds,  680. 

other  marks  on  person,  681. 

bearing  of  such  inferences  on  suicide,  682. 

inference  from  blood  stains,  683. 

inference  from  things  adhering  to  wei^n,  684. 
from  hair,  685. 
from  fibres  of  clothing,  686. 

inference  from  liability  to  attack,  687. 

inference  from  antecedent  preparations,  690. 

inference  from  decbirations  of  intention  and  threatSi  693. 

when  by  the  defendant,.  693. 

when  by  the  deceased,  694. 

inference  from  prior  attempts  or  offences,  696. 

such  existence  generally  inadmisnble  unless  there  be  such  a  con- 
nection between  the  offences  as  indicates  the  same  perpe- 
trator, 697. 

exception  where  acts  form  part  of  one  transaction,  700. 

where  quo  animo  is  to  be  proved,  701. 
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where  defendant  sets  up  mistake,  792. 

inference  from  possession  of  fruits  of  offence,  703. 

inference  from  extrinsic  indicatory  proof,  704. 

footprinU  and  other  marks  on  soil,  705. 

description  of  scene  of  guilt,  706. 

inculpatory  instruments,  707. 

photographs,  708. 

inference  from  attempts  at  escape,  710. 

inference  from  corruption  or  forging  of  evidence,  714. 

with  a  view  to  self-exculpation,  715. 

with  a  view  to  injure  the  accused,  717. 

inference  from  suppression  or  destruction  of  evidence,  719. 

distinctive  inferences  in  marital  homicides,  725. 

distinctive  inferences  in  poisoning,  727. 

presence  of  poison  in  body,  728. 

possession  of  poison  by  defendant,  729. 

position  of  deceased,  730. 

conduct  of  suspected  parties,  731. 

proof  of  poison  in  remains  should  not  be  received  without  proof 
of  identity  of  remains,  732. 

duration  of  working  of  poison,  783. 

duration  of  sickness  as  indicating  poison,  734. 

inference  of  malice  in  poisoning,  735. 

other  poisonings  admissible  to  rebut  defence  of  accident,  736. 
PRINCIPALS  AND  ACCESSARIES, 

principals  in  the  first  degree,  325. 

include  actual  perpetrators,  325. 

actual  presence  nOt  necessary  when  injury  is  direct,  326.    (See 
34.) 

nor  when  defendant  acts  through  irresponsible  medium,  327. 

suddenly  intervening  parties  not  necessarily  principals,  328. 

accessary  cannot  be  convicted  as  principal,  329. 

when  husband  and  wife  may  be  joined,  331. 

non-resident  principals  amenable,  332.  • 

principals  in  the  second  degree,  333. 

include  all  present  assisting,  333. 

confederacy  is  essential,  334. 

in  duelling  all  participants  are  principals,  335,  463-7. 

in  suicide,  persons  present  assisting  are  principals,  336. 

all  watching  outside  in  homicides  are  principals  in  second  de- 
gree, 887. 
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PRINCIPALS  AND  ACCESSARIES.—  Ooniinued. 

all  combining  to  commit  offence  to  which  homicide  is  incident 

are  principals  in  homicide,  838. 
but  not  so  as  to  collateral  o£fenc^  389,  340. 
distinction  between  two  degrees  important  only  when  there  la  a 

difference  in  the  punishments,  841,  819. 
conviction  of  principal  in  the  first  d^;ree  not  necessary  to  con- 
viction of  principal  in  the  second,  342. 
accessaries  before  the  fac|,  843. 
include  all  absent  persons  procuring  ipurder,  343. 
what  solicitation  comprises,  844. 
concealment  of  design  not  enough,  345. 
procureqient  must  continue  till  homicide,  346. 
must  be  to  crime  actually  committed,  347. 
accessaries  in'  cases  of  suicide,  348. 
when  conviction  of  principal  a  prerequisite,  349. 
such  accessary  need  not  be  an  originator,  350. 
accessaries  after  the  fact,  include  all  who  shelter  felon,  351. 
felony  must  be  complete^  3j52. 
defendant  must  know  felon  to  be  guilty,  353. 
what  relationships  excuse,  854. 
PRIOR  ATTEMPTS; 

inferences  from,  696. 

(See  Pb^suxptioks.) 
PRIZE  FIGHTERS, 

when  indictable  for  negligent  homicide,  161. 
PROVOCATION, 

burden  as  to»  653. 

(See  Pbbsuhptions.) 
PROVOCATION  AND  HOT  BLOOD. 

words  of  reproach  no  adequate  provocation  for  an  assault  with 
intent  to  kill,  898. 
.    from  what  in  such  cases  intent  to  kill  vrill  be  inferred,  394. 
when  person  is  touched  with  apparent  insolence,  then  provoca- 
tion reduces  (^gree,  398. 
interchange  of  blows  induced  by  insulting  words,  399. 
a  slighter  provocation  extenuates  when  intent  is  only  to  chastise, 

400. 
husband  in  hot  blood  Iglling  adulterer,  guilty  of  manslaughter, 

407. 
same  principle  to  be  extended  in  cases  of  punishment,  when  in 
hot  blood,  of  attacks  on  the  chastity  of  persons  under  the 
rightful  protection  of  defendant,  412,  539. 
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killing  to  redress  a  public  wrong  is  murder,  413. 

a  bare  trespass  on  property  an  adequate  provocation  in  cases  of 
unintentional  killing,  but  otherwise  when  killing  is  intentional, 
414. 

exercise  of  a  legal  right  no  just  provocation,  417. 

spring-guns  illegal  when  placed  on  spots  where  innocent  tres- 
passers may  wander,  418,  553. 

trespass  on  dwelling-bouse,  419,  452. 

killing  by  visitor  of  master  of  house  not  murder,  if  master  at- 
tempt to  expel  visitor  with  undue  force,  420. 

killing  a  person  having  legal  right  to  enter  room  is  murder,  421. 

a  blow  is  sufficient  provocation  when  parties  are  equal,  422. 

in  sudden  quarrels  immaterial  who  struck  the  fir^t  blow,  423. 

but  the  blow  must  have  been  apparently  intended,  and  naturally 
calculated  to  arouse  the  passions,  424. 

where  there  is  a  disparity  in  strength  or  weapons,  a  cool  and  de- 
liberate use  of  such  disparity  to  kill  is  murder,  425. 

provocation  in  such  case  must  be  immediate,  435. 

qualification  when  the  intent  is  only  to  chastise^  436,  441. 

where  mortal  blow  was  given  after  deceased  was  disarmed  or 
helpless,  offence  is  murder,  437. 

and  so  where  attack  was  sought  by  person  killmg,  438. 

so  where  revenge  is  cruel  and  unusual,  439. 

murder  to  kill  in  gratification  of  old  grudge,  440. 

but  continuance  of  old  grudge  not  to  be  arbitrarily  presumed, 
441.     (See  436.) 

malicious  killing  in  another*s  quarrel  is  murder ;  but  killing  in 
hot  blood  is  manslaughter,  444. 

in  interference  by  friends,  hot  blood  extenuates  in  proportion  to 
the  nearness  of  the  relationship,  446, 519,  532. 

restraint  or  coercion  is  adequate  provocation,  447: 

if  there  be  cooling  time,  provocation  does  not  extenuate,  448. 

question  of  cooling  time  is  for  jury,  449. 

killing  in  duel  is  murder,  463.  ^ 

and  this  extends  to  the  seconds,  467. 
PROXIMATE  CAUSE,  358. 

(See  Causal  ComffECTiON.) 
PUBLIC  HOUSES, 

right  to  arrest  in,  276. 
PURSUERS, 

homicide  o^  261. 
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RAILROADS, 

homicide  from  negligent  management  of,  94. 
"  REASONABLE  DOUBT," 
meaning  of,  646. 

(See  Pbesumptioiis.) 
REPULSION  OF  FELONY,  533. 

(See  Justification.) 
REPUTATION  OF  PARTIES, 
when  evidence,  592. 

(See  Character.) 
REVENGE, 

homicide  in  is  murder,  439. 
RIDING,  NEGLIGENT, 
homicide  hy,  107. 

(See  Negligent  Hoxicide.) 
RIOTOUS  HOMICIDES, 

when  war  is  levied  against  government  for  private  purposes,  and 

killing  follows,  indictment  should  be  for  homicide,  200. 
all  rioters  principals  in  killing  when  in  pursuance  of  common 

design,  201,  272. 
but  not  liable  for  independent  crimes,  202. 
presence  without  intent  to  kill  involves  manslaughter,  203. 
killing  bj  lynch-Iaw,  murder  in  first  degree,  204, 413,  488,  534. 
"  hot  blood  "  no  extenuation  without  adequate  provocation,  205. 
if  there  be  cooling  time,  hot  blood  no  extenuation,  206. 
killing  innocent  third  parties  homicide,  according  to  intent  of 
offender,  207,  272. 
RIOTS, 

killing  during,  character  of  offence,  67,  200  et  ieq, 

SACRIFICE  OF  LIFE, 

when  excusable  for  the  purpose  of  preventing  greater  calamitf , 
319,  555. 
SANITY, 

presumption  of,  665. 
SCHOOLr-MASTER, 

excessive  correction  by,  165. 
««SE(X)ND  DEGREE." 

(See  Statutort  Distinctions.) 
SELF-DEFENCE,  480. 

(See  Excuse  and  Justification.) 
SELF-INJURY, 

when  caused  by  fright,  374. 
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SEXUAL  INTERCOURSE, 

homicide  when  committiiig,  40,  41,  68. 
SHIPWRECK, 

right  of  parties  to  kill  others  in  order  to  save  their  own  lives,  558. 
SHOT-GUNS, 

killing  by  negligent  use  of  is  manslaughter,  88. 
SLEIGHS, 

homicide  through  negligent  management  of,  121. 
SPIRITUOUS  LIQUORS, 

killing  by  negligent  use  of  is  manslaughter,  98. 
SPORTS, 

homicide  through  negligence  in,  161. 
SPRING^GUNS, 

homicide  by,  418,  553. 
STATUTORY  DISTINCTIONS, 

old  English  law  indifferent  to  gradations  of  guilt,  170. 

American  legislation  establishing  such  gradations  in  homicide, 
17L 

general  analysis  of  statutes,  178. 

construction  of  New  York  statutes,  174. 

« 

construction  of  Pennsylvania  and  cognate  statutes,  175. 
*^  wilfur*  and  <«  deliberate  "  descriptive  of  first  degree,  176. 
^  specific  intent  to  take  life  "  the  characteristic  of  first  degree, 

177. 
"^  wilful  "*  means  specifically  willed,  178. 
^  delibarate  **  to  be  regarded  as  qualifying  *'  killing,'*  179. 
^  premeditated  "  does  not  require  positive  proof  of  antecedent 

intent,  which  may  be  inferred,  180.     (See  81.) 
facts  from  which  premeditation  can  be  inferred,  181. 
when  A.  intending  to  kill  B.  shoots  C,  offence  is  murder  in  first 

degree,  182. 
where  A.  shoots  at  a  body  of  men,  intending  to  kill  either  of 

them,  offence  is  murder  in  first  degree,  188. 
killing  in  perpetration  of  specified  felony  not  necessarily  murder 

in  first  degree,  184.  . 
and  so  of  killing  by  poison  or  lying  in  wait,  186. 
unintentional  killing  when  attempting  unenumerated  felony  is 

manslaughter,  188. 
''attempt"    to  commit  enumerated  felony  means   indictable 

attempt,  189. 
murder  in  second  degree  includes  all  common  law  murders  in 

which  the  intent  is  not  to  take  life,  including  cases  in  which 
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the  mind  is  in  such  a  state  as  to  be  incapaUe  of  specific  in- 
tent, 190,  660. 

so  in  dnmkenness,  190. 

also  includes  killing  in  production  of  abortion  when  intent  it 
seriously  to  hurt,  192. 

murder  in  second  degree  a  compromise  courts  are  unwiUiBg  lo 
disturb,  193. 

mere  malicious  killing  only  presumed  to  be  murder  in  seeood 
degree,  194. 

common  law  indictment  sufficient  under  statutes,  195. 

under  such  indictment  verdict  may  be  for  either  degree,  196. 

verdict  must  designate  d^ree,  197. 

right  of  judge  to  direct  verdict,  198. 
STEAMBOATS, 

homicide  from  negligent  managigmeift  of,  100. 
STEAM-ENGINES, 

death  from  negligent  working  of,  80,  87,  94, 155. 
STREET. 

(See  Highway.) 
STREET-CARS, 

homicide  through  negligent  management,  121. 
STREET-WALKERS, 

right  to  arrest,  280. 
SUICIDE, 

surviving  principal  in  suicide  indictable  for  murder,  S15. 

at  common  law  no  conviction  of  accessaries  before  the  fact,  317. 

killing  when  assisting  in  producing  abortion,  318. 

consent  of  deceased  no  bar  to  prosecution,  319. 

killing  another  with  his  consent  to  avoid  greater  evil,  820. 
SUPPRESSION  OF  EVIDENCE, 

inference  from,  719. 
SURGEONS, 

when  indictable  for  negligent  homicide,  141,  366; 

(See  Nbglioencb.) 
SURGICAL  OPERATION, 

death  during,  320,  555. 

TAVERNS, 

right  to  arrest  in,  276. 
TEACHER, 

excessive  correction  by,  165. 
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THOROUGHFARE, 

dropping  articles  on,  homicide  by,  99. 
THREATS  BY  DECEASED, 

inferences  from,  694. 
THREATS  BY  DEFENDANT, 

inferences  from,  693. 
TIME  OF  DEATH, 

as  related  to  wound,  15. 
TREASON, 

distinguished  from  riotous  homicide,  201. 

TRESPASS, 

irhen  an  extenuation,  414. 

(See  Provocation.) 

UNLAWFUL  ACT, 

killing  incidental  to  is  manslaughter,  64. 

(See  Negliobnt  Homicide.) 

VERDICT, 

conviction  or  acquittal  of  manslaughter  acquits  of  murder, 

898. 
jury  may  convict  of  minor  degree,  899. 
verdict  must  specify  degree,  900. 
at  common  law  can  he  no  conviction  of  assault  on  indictment 

for  murder,  901. 
in  excusable  homicide  verdict  is  not  guilty,  902. 
may  be  accessary  to  murder  in  second  degree,  903. 
variance  in  verdict,  904. 
general  verdict,  905. 
verdict  on  inconsistent  counts,  906. 
VIRGINIUS  CASE, 

its  bearings  on  the  doctrine  of  self-defence,  490. 

WAR, 

killing  in  not  indictable  hpmicide,  1 8. 

WARNING, 

negligence  in  giving,  81. 
WARRANT, 

killing  in  obedience  to,  210,  554. 

WARRANTS, 

requisites  of  to  authorize  arrests,  244-254. 
(See  Officers  of  Justice.) 
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WEAPON, 

(See  Pbxscmpiioss.) 

WHIPPING, 

encMbe^  kwdde  17, 165. 
WIFB, 

whcB  eqipott  of  Magttarj  on  tmfaMMl,  76.  ISS. 

(See  HvtmAMD.) 
*  WILFUL," 

■eanioK  of  in  ititnlei,  176. 
WOUND, 

tiM  fiom  rlMTefflrT  o(  676,  682. 
(See  PkuuxPTiovs.) 
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